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I. Timeliness. This Response to the Defense Motion to Dismiss Charge I (Conspiracy) is 
timely filed. 

2. Relief Requested. The Government respectfully submits that the Defense Motion to Dismiss 
Charge I (Conspiracy) should be denied. 

3. Overview. 

a. Contrary to the assertions of the Accused, Conspiracy was a violation of the law of 
war at the time the accused committed these criminal acts, and unambiguously remains a 
violation of the law of war after enactment of the MCA. Accordingly, the accused may be tried 
by military commission for this criminal offense without violating the Ex Post Facto Clause, 
U.S. Const. art. I, § 9, cl. 3, even were it somehow applicable. 

b. Further, the Supreme Court has made clear that an alien enemy combatant held 
outside the sovereign borders of the United States who has no connection to the United States 
other than his confinement possesses no rights under the Constitution beyond challenging the 
justification for his confinement. Therefore, the accused cannot claim the constitutional 
protection offered by the Ex Post Facto Clause. Nor can the accused rely on Common Article 3. 
Conspiracy was an internationally recognized violation of the law of war at the time the accused 
committed these criminal acts. Ex post facto analysis simply is not appropriate. 

c. The Secretary of Defense's Interpretation of the Punitive Offenses in the MCA is 
entitled to deference under Chevron US.A. Inc. v. Natural Resources Defense Council, Inc. , 467 
U.S. 837 (1984). Accordingly, the "Enterprise Theory" language of the charge should not be 
struck. 

4. Burden of Persuasion. As the moving party, the Defense bears the burden of persuasion. See 
RMC 905 (c)(2)(A); Military Commission Trial Judiciary Rules of Court Rule 3(7)(a). 
Notwithstanding the Accused's suggestion to the contrary, the current motion is not primarily 
jurisdictional in nature . Rather, it is primarily an attack on the constitutionality of various 
provisions of the Me A. Because ex post facto challenges are generally viewed as affirmative 
defenses, see e.g., United States v. Philip Morris USA, 310 F. Supp. 2d 58, 61 (DD.C. 2004) the 
burdens of proof and persuasion rest on the Defense. 
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5. Facts. 

a. In 1989, while in the Sudan, al Qosi, after learning the nature and purpose ofal Qaida, 
became a member and remained a member of al Qaida until his capture in December 2001 . 

b. From about Junc 1989 to about October 1990, in his capacity as an a1 Qaida member, 
al Qosi passed information between members oftcrrorist cells operating within the Sudan and 
provided logistical support such as food, shelter and clothing for members of these terrori st cells. 

c. In or about October 1990, a1 Qaida member Mohammed Suliman al Nalfi arranged 
for and paid, using al Qaida funds, al Qosi's travel from the Sudan into Afghanistan. 

d. In Afghanistan, around late 1990 to early 1991 , al Qosi attended and completed the al 
Farouq camp, a training camp sponsored by al Qaida. Lasting approximately 45 days, his 
training included, among other things, physical training, military tactics, and weapons instruction 
and firing on a variety of individual and crew-served weapons. 

e. In or about September 1991 , after participating for a period of time in the fighting in 
Afghanistan, al Qosi assumed a position as an accountant in al Qaida's Mektabh al Muhassiba 
(accounting office) in Peshawar, Pakistan. He assumed the position of deputy chief financial 
officer, reporting direct ly to Sheikh Sayecd al Masri , chief financial officer and leader of al 
Qaida's finance committec. Due to his accounting background, al Qosi was put in charge of 
managing donated money from non-governmental and charitable organizations and distributing it 
for salaries, travel , and support of al Qaida members, training camps, operations, and othcr al 
Qaida expenses. 

f. From about 1992 through about 1995, al Qosi worked in "Taba Invcstment 
Company" (Taba) in the Sudan as an accountant and treasurer. Usama bin Laden established 
Taba around 1989 as one of a series of businesses intended to provide income to a1 Qaida for its 
training and operations, and to provide covcr for the procurement of explosives, weapons and 
chemicals. Among other activities, al Qosi signed chccks on behalf of Usa rna bin Laden, 
exchanged money on the black market from Sudanese currency to U.S. dollars, and couriered 
money on behalf of al Qaida. 

g. From around 1991 to around 1994, al Qosi assisted in loading and transporting 
explosives, weapons, and ammunition within and outside of the Sudan. 

h. In 1994, aftcr a failed assassination attempt of Usa rna bin Laden in Khartoum, Sudan, 
Usama bin Laden handpicked al Qosi to serve as a member of his newly formed "bodyguard" 
force. 

i. In 1995, while still in the Sudan, al Qosi requested and received pennission from 
Usama bin Laden to travel to Chechnya to fight alongside other Islamic militants against the 
Russians. Usama bin Laden financed al Qosi's trip to and from Chechnya. 

J. In 1996, al Qosi departed Chechnya and sought out Usama bin Laden. Al Qosi 
located and rejoincd Usama bin Laden in the Tora Bora Mountains, Afghanistan. Along with 
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Usama bin Laden and his entourage, al Qosi moved to the "Star of Jihad" compound in 
Jalalabad, Afghanistan, where al Qosi assisted in logistical support of the compound. This 
compound eventually moved to Qandahar, Afghanistan. 

k. From about 1996 until his capture in December 2001 , al Qosi served as one of Usama 
bin Laden's bodygl1uds and drivers. When Usama bin Laden traveled, AI Qosi and others in the 
bodyguard detachment accompanied him. Al Qosi remained armed, providing Usama bin Laden 
with physical protection, and was a driver for the caravan of vehicles used to transport Usama 
bin Laden, occasionally driving Usama bin Laden himself. Additionally, aJ Qosi was responsible 
for the supplies and cooking for the detachment. 

I. After being placed on alert by Usama bin Laden in the weeks just before the attacks on 
the U.S. of September 11 , 2001 , al Qosi assisted Usama bin Laden and other al Qaida members in 
mobilizing and evacuating from Qandahar. AI Qosi remained with and assisted Usama bin Laden 
and other al Qaida leaders before, during, and after the attacks of September 11 , 2001. 

6. Discussion. 

A. Conspiracy Is a Violation O/The Law Of War 

1. Contrary to the assertions of the Accused, the Supreme Court has never held that 
conspiracy is not a violation of the law of war. In Hamdan v. Rumsfeld, 126 S. C1. 2749 (2006), 
the Supreme Court divided over whether the President could, by executive order, establish a 
military commission to try the offense of conspiracy as a violation of the law of war. Four 
justices would have held that conspiracy is not so triable. See id. at 2780-81 (plurality op.). 
Three justices would have said it is . See id at 2834 (Thomas, J. , dissenting, joined by Scalia and 
Alito, J1.). Even Justice Stevens's plurality opinion, however, emphasized that it is for Congress 
to define violations of the law of war, and the plurality 's opinion was expressly premised on the 
absence of congressional action. See id at 2779 (pluraHty op.) (emphasizing that "there is no 
suggestion that Congress, in exercise of its constitutional authority to ' define and punish . . . 
Offences against th~~ Law of Nations,' U.S. Const., Art. I, § 8, cl. 10, positively identified 
'conspiracy' as a war crime."). I Likewise, Justice Kennedy, who did not join the plurality on the 
status of conspiracy as a violation of the law of war, agreed that "Congress, not the Court, is the 
branch in the better position to undertake the sensitive task" of determining whether conspiracy 
is a war crime. Id. at 2809 (Kennedy, J ., concurring) (internal quotation marks omitted). 

2. Because Justice Kennedy declined to join the Hamdan plurality'S reasoning on the 
status of conspiracy, its conclusion that, in the absence of congressional legislation on military 
commissions, conspiracy is not a violation of the law of war is not binding on thi s commission. 
See, e.g., CTS Corp. v. Dynamics Corp. of Am., 481 U.S. 69, 81 (1987) (" [W]e are not bound by 
[a plurality opinion 's] reasoning."); see also Horton v. California, 496 U.S. 128, 136 (1990) 

I see also id. at 2799 (Breyer, J., concurring,joined by Kennedy, Souter and Ginsburg, 11.) ("The Court 's conclusion 
ultimately rests upon a ~.i ngle ground: Congress has not issued the Executive a ' blank check.' Indeed, Congress has 
denied the President the legislative authority to create military commiss ions of the kind at issue here. Nothing 
prevents the Pres ident Ii·om returning to Congress to seek t~c authority he believes necessary.") (emphasis added) 
(citation omitted). 
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(reaffirming that a plurality view that does not command a majority is not binding precedent). 
Further, the plurality's view should not be followed because it is not an accurate description of 
the law of war. 

3. Throughout this Nation 's history, individuals have been tried before military 
commissions for conspiracy to commit war crimes. The Nazi saboteurs in Ex parte Quirin, 317 
U.S. 1 (1942), for example, were charged with conspiracy, see id. at 23, as was another Nazi 
saboteur whose convictions were subsequently upheld, see Co/epaugh v. Looney, 235 F.2d 429, 
431 , 433 (10th Cir. 1956), cerl. denied, 352 U.S. 1014 (1957)2 Learned treatises on the law of 
war, such as Winthrop's Military Law and Precedents and the U.S. Army's FM 27-10, The Law 
o/Land War/are) further emphasize that conspiracy has long been established as a violation of 
the law ofwar. 4 In addition, the United States has long recognized that 

to unite with banditti,jayhawkers, guerillas, or any other unauthorized marauders 
is a high offence against the laws of war; the offence is complete when the band is 
organized or joined. The atrocities committed by such a band do not constitute 
the offence, but make the reasons, and sufficient reasons they are, why such 
banditti are d<:nounced by the laws of war. 

Military Cammissians, 11 Op. Atty. Gen. 297, 312 (1865). 

4. Although international norms are not binding on thi s Commission, the accused relies 
heavily on, among other sources, the statutes creating the International Criminal Tribunal for the 
Former Yugoslavia and Rwanda (TCTY, TCTR respectively). However, the acclised fails to point 
out that in several decisions ICTY has found that joining an enterprise of persons who share a 
common criminal purpose is and has been an offense under customary internationallaw.5 It 

2 According to the accused, the charge of conspiracy was not a pre-existing offense under the law of war. 
However. the accused fails to mention that the accused in Quirin, a case cited e lsewhere by the accused for a similar 
proposition but absent in the present motion, were charged with and convicted before a military commission of 
conspiracy. Indeed, the Supreme Court in Quirin held that President Roosevelt had the authority to convene a 
Military Commission for purposes of prosecuting a conspiracy charge. See Quirin 3 17 U.S. at 24. The accused also 
ignores the hold ing in Co/epaugh v. Looney, 235 F.2d 429 (lOth Cir. 1956) which found that conspiracy is a 
legitimate charge under the law of war. In fact, the Tenth C ircuit held tha' " the charges lincluding conspiracy] and 
specifications before us clearly state an offense of an un lawful belligerency, contrary 10 the established and 
judicially recognized law of war." 235 F.2d at 432. The accused's Motion to Dismiss fails to address these leading 
cases, which are sufficient to establish that conspiracy was and has been a violation of the law of war. The fact that 
the United States has seldom convened military commission5 on the charge of conspiracy is no reason to ignore the 
clear, indisputable preced_ent that has historically and consistently declared conspiracy to be a law of war violation. 

J Department of the Army Field Manual, FM 27-10 (July 1956), The Law of Land Warfare, ch. 8, Section 11 , ~ 
498-500 ("Conspiracy .. . in the commission of ... war crimes are punishable."). 

4 See generally Col. William Winthrop, Military Law and Precedents 839 & n.5 (1895, 2d ed. 1920) (listing 
conspiracy offenses prosecuted by military commissions); Charles Roscoe Howland, Digest of Opinions of the 
Judge Advocates General of the Army 107 1 (1 9 12) (noting that conspiracy "to violate the laws of war by deslroying 
life or property in aid of the enemy" was an offense against the law of war that was "punished by military 
commissions" throughout the Civil War). 

'See, The Prosecutor v. Tadic, No. IT-94- I-AR72, (ICTY Appeals Chamber 1995), reprinted in 35 I.L.M. 32 
(1996 ); Prosecutor v. Kmojelac, No. IT-97-25-A (ICTY Appeals Chamber 2003); See The Prosecutor v. 
Mufitunovic et ai., No. IT-99-37-AR72 (lCTY Appeals Chamber 2003) (Tribunal has jurisdiction over defendant 
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should be noted that the Accused is accused of joining an enterprise of persons who shared a 
common criminal purpose that involved the commission of one or more substantive offenses 
triable by military commission, such as attacking civilians and attacking civilian objects. 6 

5. In fact , " [i]n order to detennine the status of customary law in thi s area, [JCTY] 
studied ... war crimes cases tried after the Second World War. It also considered relevant 
provisions of two international Conventions . . . [and) referred to national legi slation and case-law 
stating that it was a matter of specifying that the notion of common purpose, established in 
international criminal law, has foundations in many national systems, while asserting that it was 
not established that most, jf not all of the countries have the same notion of common purpose." 
Krnojelac, No. IT-97-25-A at ~ 29, n.28. The ICTY prosecutions themselves involved offenses 
dating to the early 19905, near the time when the Accusedjoined al Qaeda. In other words, the 
Accused is charged with offenses that have been traditionally prosecuted, not only by military 
commission convened by the United States, but also international tribunals.? 

6. Therefore, unlawful enemy combatants, such as the accused, historically violate the 
law of war merely by joining an organization, such as al Qaeda, whose principal purpose is the 
" killing [and] disabLing ... of peaceable citizens or soldiers." Winthrop, Military Law and 
Precedents 784; see also It Op. Atty. Gen. at 314 (<<A bushwhacker, a jayhawke r, a bandit, a 
war rebel , an assassin, being public enemies, may be tried, condemned, and executed as 
offenders against the laws of war."). In fact, the charter authorizing the trials at Nuremberg 
specifically granted the Tribunal jurisdiction over the charge of conspiracy8 and several members 

who joined a criminal enterprise); The Prusecutor v. Kristic, No. IT-9S-33 (ICTY Appeals Chamber 2001) (Kristic 
found to be a co-participant in ajoint criminal enterprise). 

6 Under ICry, criminal liability is attached when there is (I) a plurality of persons; (2) the existe nce ofa 
common plan, design or purpose which amounts to or involves the commission of a crime prov'ided for in the Statu te 
and (3) participation of tile accused in the common des ign. In addition [CTY also requires ( I) intent to perpetrate a 
specific crime; or (2) intent to participate in and further the criminal activity or the criminal purpose of a group and 
to contribute to the joint criminal enterprise , or, in any event, to the comm ission of a crime by a group. In addition, 
ICTY criminal responsibility also attached if under the circumstances it was foreseeable that such a crime mighl be 
perpetrated by one of the group members and the accused wi llingly took that risk. The MCA requires proof of 
vi rtually the identical elements - (I) Joining an enterprise of persons; (2) those persons share a common criminal 
purpose to that involves the commission of an offense triable by a military commiss ion ; (3) the accused knew about 
the common criminal purpose of the enterprise and joined wi llfully and (4) the accused committed an overt act to 
accomplish some objective or purpose of the enterprise. 

7 It should be noted that civi l law nations and common law nations typically differ on their view of th e charge of 
conspiracy. For example, civi l law nations hold that a "person cannot be punished for mere crim inal intent or for 
preparatory acts commiU,:d." Prosecutor v. Musema, No. ICTR·96-1 3-T, 19 1, 196· 198 (comparing civil and 
common law approach to conspiracy, but ultimately adopting common law approach to conspiracy to commit 
genocide). In contrast. conspiracy under common law nations such as the United States and Great Brilain may 
involve agreements to commit criminal acts that nevertranspire. Richard P. Barren, Lessons of Yugoslav Rape 
Trials : A Rolefor Conspiracy Law in Imernational TribunaL~, 88 Minn. L Rev. 30 (2003). In any event, it is clear 
that historically tribunals convened to prosecute war criminals have used both common law and civil approaches. 
See Artic le 6, London Charter ("Leaders, organizers. instigators and accomplices. participating in the fonnulation or 
execution ofa common plan or conspiracy to commit any of the foregoing crimes are responsible for all acts 
performed by any person in execution of such plan.") (emphasis added). 

8 Article 6, London Charter ( 1945) ("Leaders, organizers, instigators and accomplices participating in the 
formulation or execution ofa common plan or conspiracy to commit any of the foregoing crimes are responsible for 
a ll acts performed by any person in execution of such plan.") (emphasis added). 
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of the Nazi party were convicted and sentenced to death or imprisonment for mere membership 
in a criminal organi7 .. mion.9 In light of these many precedents that demonstrate that conspiracy 
has been a violation of the law of war for over a hundred years, Congress made clear in the MCA 
that conspiracy was not a new crime, but rather one that has traditionally been triable by military 
commission: "The provisions of this subchapter r which include the offense of conspiracy] 
codify offenses that have traditionally been triable by military commissions. This chapter does 
not establish new crimes that did not exist before its enactment, but rather codifies those crimes 
for trial by military commission." JO U.S.C. § 950p(a) (emphasis added). Accordingly, 
conspiracy is, and was at the time of the accused ' s offense, a violation of the law of war. 
Therefore, it may be tried before a military commission. See Hamdan, 126 S. Ct. at 2777. 

B. As an Alien Enemy Combatant Held Outside the Sovereign Borders of the United 
States, the Accused Cannot Rely On The Ex Post Facto Clause 

1. The Supreme Court has made clear that an alien enemy combatant held outside the 
sovereign borders of the United States who has no connection to the United States other than his 
confinement possesses no rights under the Constitution beyond challenging the justification for 
his confinement Boumediene v. Bush, 553 U.S. _ (2008) ("Our decision today holds only that 
the petitioners before us are entitled to seek the writ...The only law we identify as 
unconstitutional is MCA § 7, 28 U.S.C.A. §224 I (e)") (emphasis added). 

2. With Boumediene, the Supreme Court reaffinned its earlier conclusion that 
nonresident aliens outside United States sovereign territory do not enjoy the full panoply of 
constitutional rights e,njoyed by citizens and residents of the United States. United States v. 
Verdugo- Urquidez. 494 U.S. 259, 273 (1990) ("[nJot only are history and case law against [the 
alien], but ... the result of accepting this claim would have significant and deleterious 
consequences for the United States in conducting activities beyond its boundaries." Similarly, in 
Zadvydas v. Davis, 533 U.S. 678 (200 I), the Court confirmed that "[iJt is well established that 
certain constitutional protections available to persons inside the United States are unavailable to 
aliens outside of our geographic borders." !d. at 693 (citing Verdugo-Urquidez and Eisentrager); 
cf United States v. Curtiss-Wright Expart Corp., 299 U.S. 304, 318 (1936) ("Neither the 
Constitution nor the laws passed in pursuance of it have any force in foreign territory unless in 
respect of our own citizens .... "). Following these precedents, the U.S. Court of Appeals for 
the D.C. Circuit consistently has held that a "foreign entity without property or presence in this 
country has no conslitutional rights, under the due process clause or otherwise." 32 County 
Sovereignty Comm. v. Dep 't afState, 292 F.3d 797, 799 (D.C. Cir. 2002) (quoting People 's 
Mojahedin Org. of Iran v. u.s. Dep't of State, 182 F.3d 17, 22 (D.C. Cir. 1999)). 

3. Furthennore, even when an alien is held within United States sovereign territory, the 
alien"s lack of voluntary connection to the Nation attenuates his claim to protection under the 
Constitution. As Eisentrager makes clear, an alien is accorded an "ascending scale of rights as 

92 Trials of War Criminals Before the Nuremberg Military Tribunals 180-300 (United States v. Brandt - "Karl 
Brandt, Karl Gebhardt, Rudolf Brandt, Joachim Mrugowsky, Wolfram Sievers, Viktor Brandt, and Waldemar 
Hoven, were convicted and sentenced to death for the crime of membership in an organization declared criminal by 
the [International Milital)' Tribunall ." Cited by Hamdan v. Rum.sfeld, 126 S.C!. 2749, 2833 (2006) (1. Thomas, 
Dissenting). 
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he increases his identity with our society," 339 U.S. at 770, and the privilege of litigation is 
extended to aliens "only because pennitting their presence in the country implied protection." 
Id. at 777-78. Thus, the constitutional protections available to the alien correspond with the 
circumstances under which he has come within territory over which the United States has 
sovereignty, as well as the quality of his contacts with the United States. IO In Verdugo-Urquidez, 
the Supreme Court held that a nonresident alien, who had no previous significant voluntary 
connection with the United States and was involuntarily transported to the United States and held 
against his will, had no Fourth Amendment rights with respect to the search of his property 
abroad by U.S. agents. 494 U.S. at 271. The Court reasoned that "this sort of presence [in the 
United States]- Iawful but involuntary-is not of the sort to indicate any substantial connection 
with our country." Jd. (emphasis added). 

4. In light of these principles, the accused cannot reasonably claim protection under the 
Ex Post Facto Clause, U.S. Const. art. I, § 9, cI. 3. The accused is an alien who has no voluntary 
connection to the United States. The Supreme Court has clearly, and repeatedly , held that 
alienage is a relevant factor in detennining whether constitutional rights should be extended 
extraterritorially to nonresidents. As the Supreme Court noted in Eisentrager, "[cJitizenship as a 
head of jurisdiction and a ground of protection was old when Paul invoked it in his appeal to 
Caesar. The years have not destroyed nor diminished the importance of citizenship nor have 
they sapped the vitality of a citizen's claims upon his government for protection." 339 U.S. at 
769; see also Verdugo-Urquidez, 494 U.S. at 273 (rejecting the contention "that to treat aliens 
differently from citizens with respect to the Fourth Amendment somehow violates the equal 
protection component of the Fifth Amendment to the United States Constitution"); Zadvydas, 
533 U.S. at 693 (" It is well established that certain constitutional protections available to persons 
inside the United States are unavailable to aliens outside of our geographic borders."). 
Moreover, "even by the most magnanimous view, our law does not abolish inherent distinctions 
recognized throughout the civilized world between citizens and aliens," Eisentrager, 339 U.S. at 
769, to say nothing of alien enemies. Indeed, "[aJt common law 'alien enemies have no rights, 
no privileges, unless by the king's special favour, during the time of war.' [1 Blackstone· 372, 
373)." fd. at 775 n.6 (second alteration in original) (quoting Citizens Protective League v. Clark, 
ISS F.2d 290, 294 (D.C. Cir. 1946)) (internal quotation marks omitted)." 

5. Accordingly, alien enemy combatants, such as the accused, held outside the sovereign 
borders of the United States who have no connection to the United States other than their 
confinement possess no constitutional rights beyond challenging the justification of his 
confinement. Moreover, even if the U.S. naval base at Guantanamo Bay, Cuba, were deemed to 
be U.S. territory--contrary to the lease agreement itself.- nonresident aliens held there would 
still lack the full panoply of constitutional rights since they do not have the sort of voluntary 

10 See Verdugo-Urquidez, 494 U.S . at 271-72; accordJifryv. FAA, 370 F.3d 11 74, 1182 (D.C. Cir. 2004)("The 
Supreme Court has long held that non-resident aliens who have insufficient contacts with the United States are not 
entitled to Fifth Amendment protections.") (citing cases). 

II See also Case of the Three Spanish Sailors, (1779) 96 Eng. Rep. 775 , 776 (C.P.) (petitioners were "alien 
enemies and prisoners of war, and therefore not entitled to any of the privileges of Englishmen; much less to be set 
at liberty on a habeas corpus"); Moxon v. The Fanny, 17 F. Cas. 942, 947 (D. Pa. 1793) (courts "will not even grant 
a habeas corpus in the case of a prisoner of war, because suc h a decision on this question is in another place, being 
part of the rights of sovereignty"). 
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contacts with the United States required to give rise to rights under the U.S. Constitution. See, 
e.g. , Verdugo-Urquidez, 494 U.S. at 271 ("[T]his sort of presence-lawful but involuntary----is 
not of the sort to indicate any substantial connection with our country.") (emphasis added) ; Jifry, 
370 F.3d at 1182 ("TIle Supreme Court has long held that non-resident aliens who have 
insufficient contacts with the United States are not entitled to Fifth Amendment protections."). 
As a nonresident alien with no connections to the U.S. other than his mere confmement at 
Guantanamo Bay, Cuba, the accused therefore has no standing to bring an ex post facto 
challenge. This Commission need proceed no further to reject the accused ' s claim that his ex 
post facto rights have been violated. 

6. The accust::d attempts to avoid the inescapable conclusion that his rights under the 
Constitution are exhausted by challenging the justification of his confinement by phrasing his 
claim as a structural one-that the Ex Post Facto Clause represents a substantive limit on 
Congress's power from which he benefits, regardless of whether he himself possesses 
consti[utional rights . However, Boumediene makes clear that the right of an alien enemy 
combatant detained outside the United States to challenge the justification for his confinement is 
personal , and subject to restriction by lawful Congressional action. "Petitioners are therefore 
entitled to the habeas privilege, and if that privilege is to be denied them, Congress must act in 
accordance with the Suspension Clause's requirements." Boumediene, 533 U.S. at _ . Thus, the 
Supreme Court recognized that Congress can properly curtail even the Great Writ, though it had 
failed to do so under the MCA. This decision reinforces Eisentrager's broader proposition that 
limitations on Congress set forth in the Constitution do not apply at all vis-a-vis nonresident alien 
enemy combatants detained outside the United States. 

7. In any event, any consideration of the accused ' s claims must take account of the fact 
that Congress passed and the President signed the MCA precisely because the Supreme Court 
invited the political accountable branches to do so with respect to the detainees held at 
Guantanamo Bay facing the prospect of trial before a Military Commission. See Hamdan v. 
RumsJeld, 126 S. Ct. 2749, 2774-75 (2006); see also id. at 2799 (Breyer, J. , concurring) ("Nothing 
prevents the President from returning to Congress to seek the authority he believes necessary [to 
try Hamdan before a military commission].") (emphasis added). Were the accused to prevail in 
his argument that a prosecution for conspiracy is barred by the Ex Post Facto Clause, the Supreme 
Court' s invitation to Congress and the President to authorize a system of military commissions for 
the detainees at Guantanamo Bay would be transfonned into a fool ' s errand. 

8. Moreover, the cases cited by the accused for the proposition that Congress is bound by 
the Ex Post Facto C lause even vis-a-vis nonresident alien enemy combatants demonstrate nothing 
of the sort. For example, the accused cites Reid v. Covert, 354 U.S. I (1 957), for the proposition 
that "[the United States] can only act in accordance with all the limitations imposed by the 
Constitution." ld. at6 (p lurality op.). The Prosecution agrees with this true, if unremarkable, 
proposition. However, that Congress is bound by the Constitution says nothing as to whether 
nonresident alien enemy combatants can assert rights under the Constitution. In Reid, of course, 
the answer was that civilian citizen wives of U.S. soldiers were protected by the Bill of Rights. 
See id. at 5-6, 32 (plurality op.). By contrast, in Boumediene, the Court only determined that the 
Constitutional protection enjoyed by nonresident alien enemy combatants detained abroad is (he 
right to challenge the justification for their confinement. See 533 U.S. at _ Thus, the statement 
in Reid that "[the United States] can only act in accordance with all the limitations imposed by the 
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Constitution" is not helpful in detennining whether the Constitution applies to alien enemy 
combatants held abroad. Far more helpful , of course, are the Supreme Court ' s holding in 
Eisenlrager, which makes clear that, in fact, alien enemy combatants such as the accused are not 
entitled to the full panoply of Constitutional rights enjoyed by United States citizens. 12 

9. Also, after citing the Supreme Court' s question in Ex parte Quirin, 317 U.S. 1 (1942) 
"whether the Constitution prohibits the trial [by military commission of the QUirin-petitioners]", 
the accused urges the Commission to dismiss the Conspiracy charge. The Government 
acknowledges the seminal wisdom that any law repugnant to the Constitution is unenforceable in 
any court in the United States, Marbury v Madison, S U.S. 137, 177 (1803). However, in light of 
a properly authorized and executed law such as the MCA, the Government fails to see any 
particular benefit to its application in this case. Considering the facts of Quirin, however, 
demonstrates that the Court was scrupulous in its consideration of the legality of military 
commissions. The Court did not at all imply, as the defense motion wOl,lld have it, that mi litary 
commissions were unconstitutional. As an initial matter, it noted that the Constitution clearly is 
applicable 10 U.S. citizens, and one of the Quirin-petitioners (Herbert Hans Haupt) claimed to be 
a U.S. citizen, which undoubtedly accounts for the Court's question. See QUirin, at 20. As for 
the rest of the petitioners in QUirin, the Court's examination of "whether the Constitution 
prohibits the[ir] trial" is entirely irrelevant to the accused's situation, since the QUirin-petitioners 
had lived in the United States previously, see id. at 20, had traveled to the United States to 
commit acts of war, see id. at 21, and "were taken into custody in New York or Chicago by 
agents of the Federal Bureau of Investigation," id. The constitutional rights of Nazi-saboteurs 
who previously lived in the United States and were captured by domestic law enforcement 
officers therein is, of course, wholly inapposite to the case of the accused, who was captured 
abroad and detained by members of the Armed Forces. Moreover, even to the extent QUirin 
might vaguely suggest that alien enemy combatants detained abroad possess constitutional rights 
or can raise chaBenges based on Congress's alleged violation of the Constitution, the Supreme 
Court's later. and far more on-point, decision in Eisenrrager makes clear that the ConstiLution's 
application to nonresident alien enemy combatants, such as the accused, who are detained at the 
naval base in Guantanamo Bay, Cuba is limited to challenging the justification for their 
confinement. Accord ingly, the motion to di smiss should be denied. 

10. The authorities cited by the accused demonstrate that ex post facto principles 
immanent in illternationallaw are for all intents and purposes identical to the Ex Post Facto 
Clause in the U.S. Constitution, which, as has been discussed above, is not applicable to the 
accused. However. as discussed above, the later codification of a previously criminal act does 
not violate the Ex Post Facto Clause. See, e.g., Landgraf, 511 U.S. at 269-70. Accordingly, 

I 1~ Rel iance on Reid is unpersuasive and wrong - in fact the Supreme Court in Verdugo-Urquidez cited the same 
quote from Reid as used by the accused (Mot. to Dismiss, p. 4 "the United States is entirely a creature of the 
:Constitution . .. [and] can only act in accordance with all the limitations imposed by the Constitution.") in rejecting 
the notion that aliens abroad are constitutionally protected against unreasonable searches and seizures. Citing 
IEisentrager as controlling precedent, the Supreme Court correctly distinguished between a constitutionally protected ;u.s. citizen li ving abroad (i.e. Reid) and an alien. Indeed, the accused's motion never even attempts to reconcile his 
claim to constitutional protections against the binding precedents of Verdugo-Urquidez and Eisentroger. Nor does 
Ithe accused even address the critical fact that these proceedings, unlike Verdugo~ Urquidez who was prosecuted in a 
t ivilian Article II I court, are conducted against the backdrop of an armed-conflict involving unlawful enem y 
Icombatants. 

9 

UNCLASS1FIEDliFOR PUBLIC RELEASE 

us V. AL QOSI 
AE 60-A 
Page 9 of 19 



UNCLASSIFIEDIIFOR PUBLIC RELEASE 

prosecuting the accused for his pre-MeA act of conspiracy violates neither the Ex Post Facto 
Clause nor ex post facto principles immanent in the Geneva Conventions and other sources of 
international law. 

I J. Furthennore, the provisions of Common Article 3 are not self-executing and thus not 
judicially enforceable through individual claims, such as those made by the accused in this 
Motion to Dismiss. Rather, as explained in more detail below, the Congress and the President 
declared that alien unlawful enemy combatants may not use Common Anicle 3 to challenge the 
jurisdiction oflhis Commission. See 10 U.S.c. § 948b(g). The unambiguous intent of the 
political branches of government, with primary responsibility to "define and punish" violations 
of the law of war and to defend the United States during a time of war, is to prevent alien 
unlawful enemy combatants from using Common Article 3 to hinder the proper administration of 
justice for violations of the law of war. 

12. A treaty is "primarily a compact between independent nations" and enforcement of its 
provisions depends "on the interest and the honor of the govenunents which are parties to it." 
Head Money Cases, 12 U.S. 580, 598 (1884). It is well settled, that while a treaty may constitute 
an " international commitment," it is not binding domestic law, unless Congress has enacted 
statutes implementing it or "the treaty itself conveys an intention that it be 'self-executing' and is 
ratified ' on that basis. lwedel/in v. Texas, 128 S.Ct. 1346, 1356 (2008)(citing fgartua-De La 
Rosa v. United Siales, 4117 FJd 145, 150 (1" Cir. 2005)) . 13 Traditiona lly, as the Supreme 
Coun held in Ihe landmark Head Money Cases, "[i]f these interests fai l, its infraction becomes 
the subject of international negotiations and reclamations" not the subject of a dispute in the 
courts. Head Money Cases. 12 U.S. at 598. In other words. a non-self-executing treaty has no 
domestic effect, unless Congress passes legislation implementing its provisions. 

13. Even more problematic for the accused is that "even when treaties are self-executing" 
the legally binding " presumption is that international agreements, even those directl y benefiting 
a private person, generally do not create private rights or provide for a private cause of action in 
domestic courts:' Meddlin , 128 S.Ct. at 1357, n.3 (citing 2 Restatement (Third) o/Foreign 
Relations Law of the Untied States , ~ 907, Comment a, p. 395 (1986) . Indeed, unless the treaty 
expressly grants enforcement of its provisions to individuals, or Congress passes legislation 
granting a right to judicial enforcement, federal domestic courts in the United States presume as 
a matter of law that the treaty does not create privately enforceable ri ghts. See, e.g., Uniled 
Siaies v. Emuegbunam, 268 U.S. F.3d 377, 389 (6'" Cir. 2001); United Siaies v. Jiminez-Nova, 
243 F.3d 192, 195 (5'h Cir. 200 I); United States v. Li, 206 F.3d 56,60-61 (1" Cir. 2000); 
Goldstar (Panama) S.A . v. United States, 967 F.2d 965, 968 (4 th Cir. 1992); Candian Transp. Co. 
v. United Slates, 663 F.2d 108 1, 1092 (D.C. Cir. 1980); Mannington Mills. Inc. v. Congo/eurn 
Corp., 595 F.2d 1287. 1298 (3" Cir. 1979)." 

14. lt is worth noting that the Supreme Court's Hamdan decision is a perfect example of 
a case where a non-self executing treaty was given effect through domestic law. ]n Hamdan. the 

13 "A non-self-executing treaty, by defin ition, is one that was ratified with the understanding that it is not to 
have domestic effect f its own force. Medellin, 128 S.C!. at 1369. 

14 See Medellin, 128 S.Cl. at 1357 n.8 (Supreme Court agrees with federal circuit courts of appeals that 
instituted presumption thallreaties do not create pri vately enforceable rights). 
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Court had held that the military commission authorized by the President to try the accused in that 
case was ultra vires because it was not authorized by any statute and violated Common Article 3. 
See 126 S. Ct. .[2755, 2786-99. 

15. Relevant to the present motion, the Hamdan Court did not hold that Common Article 
3 was self-executing on its own terms. Rather, the Court held that Common Article 3 was 
relevant because a statutory basis for the military commissions that the President had authorized 
was Article 21 of the Unifonn Code of Military Justice, which provides that military 
commissions may try "offenses that ... by the law of war may be tried by military commissions." 
The Hamdan Court reasoned that the reference to the " law of war" in Article 2 t incorporated 
principles of international law, including the Geneva Conventions and Common Article 3. See 
126 S. C1. at 2794. Accordingly. the Court held that Common Article 3 set a floor on the 
procedural requiremem.s for military commissions authorized under Article 21 , and that those 
procedural requirements had not been complied with. See id. at 2796-97. Importantly, the Court 
in Hamdan did not hold that Common Article 3 was self-executing in its own right, and certainly 
did not hold lhat Common Article 3 was self:'executing in the face of a contrary statute or 
lawfully promulgated regulations.!S Indeed, even the Supreme Court's plurality opinion 
indicated that nonnally detainees held by the United States cannot rely on the Geneva 
Conventions as a source of rights. For example, Justice Stevens made clear that the assumption 
was "that ... [the Geneva Conventions] would, absent some other provision of law, preclude [] 
invocation of the Convention's provisions as an independent source o/law binding the 
Government's actions and furnishing [] any enforceable right. See Hamdan, 126 S. Ct. at 2794 
(emphasis added) (footnote and citations omitted). In other words, Geneva is not a source of 
judicially enforceable rights, unless it can be tied to a provision of domestic law. 

16. ln any event, Congress's response to Hamdan was swift and decisive. Less than four 
months after the Court's decision, the Military Commissions Act was signed into law after 
passing both houses of Congress with strong bipartisan majorities.16 In the MCA, Congress 
made crystal clear that (I) the new military commission system complied with the Geneva 
Conventions in general, and Common Article 3 in particular, and (2) that persons tried before 
military commissions would not be permitted to hinder their trials for war crimes with appeals to 
the vague provisions of Common Article 3 in particular, or the Geneva Conventions in general. 

IS The legal authority for Hamdan's military commission was a Presidential order, rather than a statute. This 
distinction was highly relevant to the narrow Hamdan majority. See id. at 2774-75 ("The Government would have 
us dispense with the inquiry that the Quirin Coun undenook and find in either the [Authorization for Use ofMiJitary 
Force1 or the [Detainee Trcar:ment Act of20051 specifi c, overriding authorization for the very commission that has 
been convened to try Hamdan. Neither of these congressional Acts, however, expands the President's authority to 
convene military commissions .... Absent a more specific congressional authorization, the task of this Coun is, as it 
was in Quirin, to decide whether Hamdan's military commission is so justified.") (emphasis added); id at 2799 
(Breyer, 1, concurring, joined by Kennedy, Souter and Ginsburg, J1.) ("The Court's conclusion ultimately rests 
upon a single ground: Congress has not issued the Executive a 'blank check.' Indeed, Congress has denied the 
President the legislative authority to create military commissions of the kind at issue here. Nothing prevents the 
President from returning to Congress to seek the authority he believes necessary.") (emphasis added) (citation 
omitted). Thus. it appears that all, or nearly all, of the members of the Hamdan Court would have upheld the 
President's military commissions had they been authorized by statute. 

16 See 152 Coog. Rec. H7959-0l , H7959 (daily ed. Sept. 29, 2006) (Roll Call Vote No. 508); 152 Congo Rec. 
SI0354-02, S 10420 (daily ed. Sept. 28, 2006)(Roll Call Vote No. 259). 
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17. Because Congress and the President had jointly detennined that the MCA and the 
military commissions authorized thereby complied with Common Article 3, the MCA included 
three provisions to ensure that an accused alien unlawful enemy combatant could not bring a 
challenge to the conduct of the U.S. Government based on Common Article 3. See 10 U.S.c. 
§ 948(b)(g); MCA § 4(a)(2) ; id § 5(a). 

a. First, Congress stated in unambiguous terms that the Geneva Conventions 
were not a source of ri ghts for accused alien unlawful enemy combatants: "GENEVA 
CONVENTIONS NOT ESTABLISHING SOURCE OF RIGHTS.-No alien unlawful enemy combatant 
subject to trial by military commission under this chapter may invoke the Geneva Conventions as 
a source of rights." IOU .S.C . § 948b(g). There is no reading of this passage other than that 
persons subject to trial by military commission, such as the accused, cannot point to the Geneva 
Conventions (of which Common Article 3 is a part) as a source ofrights. 

b. Second, Congress enacted an entire section of the MCA devoted to ensuring 
that the Geneva Conventions may not give rise to any rights in any habeas corpus or other civil 
action or proceeding to which the United States is a party: 

No pt!rson may invoke the Geneva Conventions or any protocols thereto in any 
habeas corpus or other civil action or proceeding to which the United Stales, or a 
current or fonner officer, employee, member of the Armed Forces, or other agent 
of the United States is a party as a source of rights in any court of the United 
States or its States or territories. 

MCA § 5(a). 

c. Third, Congress responded directly to Hamdan's holding that Common Article 
3 applied to that petitioner's military commission because it was a military commission 
authorized under Article 21 of the UCMJ, and therefore could try only "offenses that by statute 
or by the law of war may be tried by military commissions."l1 In response to Hamdan, 
Congress in the MCA amended Article 21 to provide that it would henceforth be jnappUcable to 
military commissions authorized under the MCA: " [Articles 2 t , 28, 48, 50(a), 104, and 106 of 
the UCMJj arc amended by adding at the end the following new sentence: 'This section does not 
apply to a military commission established under chapter 47 A of this title . ", MCA § 4(a)(2) . 
Thus, the mechanism by which the Court in Hamdan applied Common Article 3 to the accused 
(i.e., via Article 21 ' s use of the term " law of war") was deliberately and intentionally removed 
by Congress. Accordingly, Common Article 3- because it is not tied to any domestic source of 
u.s. law--crumot form the legal basis for a motion to dismiss. 18 

!7 Arguably this amendment was not even necessary, since the MCA is indeed a statute, and there fore is itself 
sufficient to authorize trial by military commission. See 10 US.C. § 821 (2000) ("The provisions of this chapter 
conferring jurisdiction upon w urts-martial do not deprive military commissions . . . of concurrent jurisdiction with 
respect to offenders or offenses that by stalule or by the Jaw of war may be tried by military comm iss ions . . .. ") 
(emphasis added). 

18 Of course, the accused's trial by military commission for conspiracy is fully consistent with Common Article 
3, See 10 US.c. § 948b(f). Common Article 3 requires that persons subject to it receive ' 'judgment pronounced by 
a regularly constituted coun, affording all the judic ial guarantees which are recognized as indispensable by civilized 
peoples." Since the accused' s acts of consp iracy and providing material support for terrorism were violations of the 
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18. It is therefore irrelevant whether the MCA and MMC comply with Common 
Article 3. Because the accused has no right to challenge the jurisdiction of this commission 
based on an alleged violation of Common Article 3, see 10 U.s.C. § 948(b)(g); MCA.l9 

C. The Secretary of Defense's interpretation of the Punitive Offenses in the 
M.CA. Is Entitled to Deference Under Chevron 

1. Section 950v(b)(2S) of the M.e.A codifies as a \'iolation of the law of war the 
offense of Conspiracy, and provides that "[a]ny person subject to thi s chapter who conspires to 
commit onc or more substantive offenses triable by military commission under this chapter, and 
who knowingly does any overt act to effect the object of the conspiracy" is guilty of Conspiracy. 
The Secretary of Defense promulgated the elements of Conspiracy set forth in the Manual for 
Military Commissions pursuant to an express delegation of authority from Congress. 

2. Under section 949a(a) of the M.C.A., the Secretary is authorized to prescribe 
"[p]retrial, trial, and post-trial procedures, including elements and modes of proof, for cases 
triable by military commission." 10 U.S.C. § 949a(a) (emphasis added)." This delegation is 
broader than the delegation to the President under Article 36(a) of the Uniform Code of Military 
Justice ("U.C.M'):'), which authori.zes the President to prescribe only "[p]retrial, trial , and post­
trial procedures, including modes of proof, for cases arising under this chapter triable in courts­
martial, military commissions and other military tribunals, and procedures for courts of inquiry." 
10 USC. § 836(a). Absent from this delegation to the President in the U.C.M.1. is the authority 
to prescribe elements of substantive offenses, making it significantly narrower than the 
delegation to the Secretary of Defense in the M.C.A 

3. This limitation on the President's authority to prescribe elements of otIenses in 
couns-martial has been recognized by the courts. For example, in United Slates v. Davis, 47 
M.1. 484 (CA.A.F. 1998), 'he CA.A.F., per then,Judge Crawford, recognized that "Article 
36(a), UCMJ, 10 USC § 836(a), gives the President express authority to promulgate rules under 
Parts II and III of the Manual. Pan IV of the Manual is not expressly governed by Article 
36(a)." Id. at 486; accord United States v. Czeschin, 56 M.1. 346, 348 (C.A.A.F. 2002). By 
contrast, where Congress has expressly delegated to the President authority under Article 56 of 
the U.C.MJ. to determine the maximum punishment for each offense within the U.eMJ., 
"courts must defer to the President 's detennination." United States v. Zachary, 61 M.1. 813, S19 

law of war at the time they were comm ined, trying him by military commission for such acts does not violate any ex 
post facto principles of either domestic or international law. 

I? The accused impl ies that he has some sort of "vested" rights under Common Anic le 3 that Congress is 
powerless to strip. Presumably, of course, most treaties give rise to some rights or privileges on behalf of its 
benefic iaries. However, tht, Supreme Court has never held , and the accused cites no authority for the proposition, 
that Congress is somehow powerless to repeal a treaty that gave a person, nation or other entity rights under that 
treaty. Rather, as the Court made clear in the Head Money Cases, Congress can always repeal a treal)', regard less of 
whatever rights that treaty might have engendered. See 112 U.S. at 599. 

~o see also M.C.A. § 3(b) ("[T]he Secretary of Defense shall submit to the Committees on Anned Services of 
the Senate and the House of Representatives a report setting forth the procedures for military commissions (i.e., the 
M.M.CJ .... "). 
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(A. Ct. Crim. App. 2005), afFd, 63 MJ. 438 (C.AAF. 2006).21 In any event, whatever 
limitations may exist on the President's authority to prescribe elements of offenses under the 
U.C.MJ. are a result of the more limited delegation to him under Article 36(a) of the U.C.MJ. 

4. By contrast, Congress expressly authorized the Secretary of Defense to prescribe, 
among other things, "elements . .. for cases triable by military commission." 1 0 U.S.c. § 949a(a) 
(emphasis added). Under the Supreme Court's opinion in Chevron and settled principles of 
administrative law, see, e.g., United States v. Mead Corp., 533 U.S. 218 (2001), the Secretary's 
reasonable interpretation of ambiguous provisions of the M.C.A. is entitled to deference by this 
Court.22 

5. In Chevron, the Supreme Court articulated a rule, to which it has adhered ever since, 
that "[i]f . . . the court determines Congress has not directly addressed the precise question at 
issue, ... the question for the court is whether the agency's answer is based on a permissible 
construction of the statute ." 467 U.S. at 843 ; see also id. at 844 ("We have long recognized that 
considerable weight should be accorded to an executive department' s construction ofa statutory 
scheme it is entrusted to administer ... . "). As the D.C. Circuit recently explained, 

Under step one [of Chevron] , the court asks '''whether Congress has directly 
spoken to the . . . issue;" if Congress' intent is clear, "'that is the end of the matter; 
for the court, as wel l as the agency, must give effect to the unambiguously 
expressed intent of Congress." Id. at 842-43. However, if the court determines 
that ""Congress has not directl y addressed the precise question at issue," id. at 843, 
then, under step two, "'if the statute is silent or ambiguous with respect to the 
specific issue, the question for the court is whether the agency's answer is based 
on a pennissible construction of the statute." Id. 

Envt!. Der., Inc. v. EPA, 509 F.3d 553, 559 (D.C. Cir. 2007) (first alteration added). 

6. The M.C.A does not define the word "conspires." That definition has been supplied 
by the Secretary of Defense, acting pursuant to an express delegation of authority to promulgate 
elements oflhe offenses codified in the Military Commissions Act. See 10 U.S.c. § 949a(a); 
M.C.A § 3(b). The Manual reasonably interprets the word "conspires" as including at least two 
meanings: First, the M.M.C. interprets "conspires" as including "enter[ing] into an agreement 
with one or more persons." M.M.C., Part IV-6(28)(b)(I). Second, the M.M.C. interprets the 
word "conspires"-as used in the M.C.A.-to include "'join[ing] an enterprise of persons who 
shared a common criminal purpose." ld. 

21 We note that, even in light of the above limitation, the C.A.A.F. has recognized that "[a]lthough the 
President's interpretation of the e lements of an offense is not binding on this Court, absent a contrary intention in the 
Constitution or a statute. this Court should adhere to the Manual' s elements of proof." United States v. Guess, 48 
MJ. 69, 71 (C.A.A.F. I 998)(per Crawford , 1). 

n See Mead, 533 U.s. at 229 ("We have recognized a very good indicator of delegation meriting Chevron 
treatment in express congressional authori zations to engage in the process of ru le making or adjudication that 
produces regulations or rulings for whieh deference is claimed."); if M.C.A. § J(b) ("'[T]he Secretary of Defense 
shall subm it to the Comm ittees on Armed Services of the Senate and the House of Representatives a report selting 
forth the procedures for mili tary commissions {Le., the M.M.C.] . . . . "). 
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7. A word that is capable of being understood in two or more senses is, by definition, 
"ambiguous." The word "conspires" is ambiguous and is susceptible of multiple definitions. For 
example, the AMERICAN HERITAGE DICTIONARY lists two definitions for the word "conspire": 
(1) "[t]o plan together secretly to commit an illegal or wrongful act or accomplish a legal 
purpose through illegal action"; and (2) "(t]o join or act together; combine." THE AMERICAN 

H ERITAGE DICTIONARY OF THE ENGLISH L ANGUAGE 393 (4th ed. 2006). Similarly, the O XFORD 

ENGLISH D ICTION ARY defines "conspire" both as "to agree together to do something criminal, 
illegal, or reprehensible," as well as " [t]o combine privily for an evil or unlawful purpose." 
3 THE O XFORD ENGLISH DICTIONARY 783 (2d ed. 1989). 

7. "In detemlining the scope of a statute, we look first to its language, giving the words 
used their ordinary meaning." Ingalls Shipbuilding, Inc. v. Dir., Office of Workers' Compo 
Programs, 5 19 U.S. 248, 255 ( 1997) (quoting Moskal v. United States, 498 U.S. !O3, !O8 (1990) 
(quoting United States v. Turkette, 452 U.S. 576, 580 (198 1), and Richards v. United Stales, 369 
U.S. I, 9 (1962)) . The word "conspires" in section 950v(b)(28) of the M.e.A. may reasonably 
be interpreted as (I ) agreeing to do something illegal, (2) joining an enterprise for an ill egal 
purpose, or (3) both. The Secretary o.f Defense has reasonably interpreted the word "conspires" 
to cover both forms o.f conspiring, and that interpretation o.f an ambiguous provision of the 
M.C.A. is entitled to deference by thi s Court. See Chevron, 467 U.s. 842-45. 

8. Moreover, within the speci fic context of the war crime at issue in the present appeal , 
the Department of Defense in 2003 defined "Conspiracy" as including both "enter[ing.l into an 
agreement with one o.r more persons to commit one or more substantive offenses triable by 
mil itary co.mmission," as well as "join[ing1 an enterprise of persons who. shared a common 
criminal purpose that .i nvo lved, at least in part, the commission or intended commission of one or 
more substantive offenses triable by military commission." 32 C.F.R. § Il.6(c)(6)(i )(A) (2003). 
Accordingly, the prevailing definition of Conspiracy, in the context of military commissions 
was, at the time of the M.C.A.'s enactment in 2006 largely identical to the one later adopted by 
the Secretary of Defense in the M.M.C. 

9. That the Pres ident has interpreted differently s imilar language in Article 81 of the 
U.C.M.J. is not dispositive with respect to whether the Secretary 's interpretation o.fthe M.C.A. is 
reasonable and entitled to deference.23 As the Supreme Court recentl y explained, "Agency 

23 Article 81(a) o l"the V.C.MJ. provides as follows: "A ny person subjeci to this c hapter who conspires 
with any other person to comm il an offense under Ihis chapter shall, ifone or more of th e conspirators does an act 10 

effect the object of the conspiracy, be punished as a court-martial may direct." 10 U.S.c. § 881(a) (as amended by 
M.e .A. § 4(b)). 

In the Manual for Couns-Martial, the President has promulgated Ihe following elements for the offense of 
Conspiracy under the U.C.MJ.: 

(I) Thai the accused entered into an agreement with one or more persons to commil an offense 
un der the code; and 

(2) That, whi le the agreement contin ued to exist, and while the accused remained a party to the 
agreement, the accused or at least one of the co-conspirators performed an overt act for the 
purpose of bringing about the object or the conspiracy. 

M.C.M., Part IV-S(b). 
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inconsistency is not a basis for declining to analyze the agency's interpretation under the 
Chevron framework ." Nat 'I Cable & Telecomms. Ass 'n v. Brand X Internet Servs. , 545 V.S. 
967,981 (2005). In Brand X, the Federal Communications Commission ("FCC") interpreted an 
ambiguous statutory term contrary to the Court of Appeals' prior construction of that tenn. 
Notwithstanding that the FCC in effect "re'versed" a prior judgment of the Court of Appeals, the 
Supreme Court held that the FCC's rccent interpretation of the ambiguous statutory text was 
entitled to deference under Chevron. See id. at 982-83. Similarly, the Court noted that an 
agency's changed intetpretation of an ambiguous statute it is charged with administering is as 
entitled to deference as its initial interpretation of that statute. See id. at 981-82 ("That is no 
doubt why in Chevron itself, this Court deferred to an agency interpretation that was a recent 
reversal of agency policy." (citing Chevron, 467 U.S. at 857-58» . 

10. So, too, here, the meaning of the word "conspires" in the U.C.MJ. ( 10 U.S.c. 
§ 881 (a» and the M.C.A. (10 U.S.C. § 950v(b)(28» is ambiguous. The President has reasonably 
interpreted it, in the context of courts-martial , to mean " It]hat the accused entered into an 
agreement with one or more persons to commit an offense under the code." M.C.M., Part IV-
5(b)( I). The Secretary of Defense has also reasonably interpreted the word "conspires," in 
accordance with its ordinary meaning, to include both "enter[ing1 into an agreement with one or 
more persons," as well as "jointing] an enterprise of persons who shared a common criminal 
purpose." M.M.C., Part IV-6(28)(b)(1). Both the President 's and the Secretary of Defense's 
interpretations of the word "conspires" are reasonable, and both arc entitled to deference under 
Chevron. 2~ 

11. Although not binding on this Commission, in United Stales v. Barllett, 66 M.l 426 
(C.A.A.F. 2008), C.A.A.F. carefully considered exactly who received the relevant delegation 
under the V.C.MJ.: the Secretary of the Army or the President. Because the court concluded that 
only the President had received a delegation under the V.C.M.J., the court found Chevron 
inapplicable to a regulation promulgated by the Secretary of the Army. Obviously, had the court 
considered Chevron inapplicable ab inilio in the court-martial context, it presumably would have 
grounded its opinion in that, rather than going through the otherwise meaningless exercise of 
analyzing whether the Secretary of the Army had received a delegation of authority vel non. 

12. Bart/eu's reasoning is fully applicable to this case, Here, the Secretary has been 
delegated authority under the M.C.A. to prescribe elements for offenses triable thereunder. This 
the Secretary has done in Part IV of the M,M.c' Accordingly, Chevron is fully applicable to the 
Secretary' s reasonable interpretation of the M.C.A. 

l ·t Thus, in contrast to the Government's dec ision 10 prosecute (which is not entitled to Chevron-deference 
vis-a-vis a defendanl's gu ilt, see, e.g., Gonzales v. Oregon, 546 U.S . 243 , 264 (2006); Crandon v. United Stales, 494 
U.S. I 52, 177 (1990) (Scalia, J. , concurring in judgmenl)), Congress can impose criminal punishments upon those 
who violate rules promulgated by Executi ve Branch officials, see, e.g., United States v. Grimaud, 220 U.S. 506 
( 19 11), and those punitive rules are entitled to deference. The Grimaud Court emphasized that "when Congress 
[hasJlegislated and indicated its will , ;t [can] give to those who were to act under such general provisions ' power to 
fill up the details' by the eSUlhlishment of administrative rules and regulations, the violation of which [can] be 
punished by fine or imprisonment fixed by Congress, or by penalties fixed by Congress or measured by the injury 
done." Id. at 5 11 . Here, Congress expressly delegated to the Secretary the power to promulgate the elements of the 
M.C. A.' s substanth'e offenses, and the Secretary has reasonably done so in the Manual. 
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13. We emphasize that the issue here is not whether the Secretary of Defense receives 
Chevron-deference in enforcing a statute, which he does not, but rather whether the Secretary 
receives Chevron-deference in interpreting and implementing a statute. The Secretary has been 
entrusted not merely with enforcing the M.C.A., but with interpreting it. M.C.A. § 3(b) and to 
U.S.C. § 949a(a) authorized the Secretary of Defense to promulgate the M.M.C., which sets forth 
the elements of the Conspiracy offense. Whatever level of deference may be appropriate with 
respect to the Prosecution's interpretation of the M.CA. and M.M.C. in a particular case, here, 
the Secretary has promulgated general regulations implementing the M.C.A., and in doing so has 
acted in a rulemaking, rather than in an enforcement or adjudicatory, capacity, and he therefore 
must receive Chevron-deference, just as the head of the EPA would when he promulgates 
envirorunental regulations pursuant to a statute. See Sash v, Zenk, 439 F.3d 61, 67 (2d Cif. 
2006) ("The Supreme Court has rejected the idea that the rule of lenity should trump the 
deference we traditionally afford to reasonable administrative regulations." (citing Babbitt v. 
Sweet Home Chapter of Communities for a Greater Ore., 515 U.S. 687, 704 (1995))); see also 
Sweet Home Chapter, 515 U.S. at 704 & n.18 (holding that the EPA's interpretation of a statute 
was reasonable and deserving of deference even though the statute was criminally enforced).25 
Accordingly, Chevron i.s fully applicable to the Secretary's articulation in the M.M.C. of the 
elements of the M.C.A.'s Conspiracy offense. 

14. In sum, the sole authority on which the defense relies (United States v Hamdan, 
14 August 2008 Ruling) ignores the fact that many offenses triable by military commission may­
as a result of the unique international law aspects of violations of the law of war- have a broader 
scope than similar offenses under the U.C.MJ. For whatever else may be said of the scope of 
Conspiracy in the domestic sphere, there is ample histo rical precedent for criminalizing the 
enterprise theory of Conspiracy as a violation of the law ofwar?6 As these precedents 

2S To (he extent courts-martial have interpreted the U.C.MJ. in a contrary fash ion, such decisions are 
inapposite---since they rely on a more limited delegation 10 Ihc President in the U.C.MJ. and, in any event. have 
expressly been made not binding On this COUrt. See 10 U.S.c. § 94Sb(c) ("The judicial construction and application 
of [the U.C.MJ.] are not binding on military comm issions establ ished under (Ihe M.C.A.]."). Moreover, as noted 
above. numerous U.S. Courts. of Appeals have rejected the premise that the rule of lenity trumps traditional 
Chevron·deference. See, e.g., Mizrahi v. Gonzales, 492 FJd 156, 174-75 (2d Cir. 2007) ("The rule of lenity is a 
doctrine of last resort, and it cannOt overcome a reasonable [Board of Immigrat ion Appeals) interpretation entitled 10 

Chevron deference." (ci ting Ruiz-Almanzar v. Ridge, 485 FJd 193, 198 (2d Cir. 2007»); Ruiz-Almanzar, 485 F.3d 
at 198 ("[T)his doctrine [the rule of lenity] is one of last resort, to be used only after the traditional means of 
interpreting authoritative tex t'> have failed 10 dispel any ambiguilies .... We apply the rule of lenity on ly when none 
of the other canons of statutol), construction is capable of resolving the statute's meaning and the BIA has not 
offcred a reasonable interpretation of the statute.") (internal quotation marks omitted); Perez-Olivo v. Chaver.394 
F.3d 45, 53 (1st CiT. 2005) C'[T]he rule oflenity does not foreclose deference to an administrati ve agency 's 
reasonable interprclation ofa statute." (citing Sweet Home Chapter, 515 US. at 704 n.lS» ; Amador-Palomares v. 
Ashcroft. 382 FJd 864, 868 (8th Cir. 2004) ("[T]he rule [of lenity) is applied only where there still exists an 
ambiguity after the reviewing court applies tradit ional methods of statutory construction." Shelton v. Consumer 
Prods. Safety Comm '",277 F.3d 998,1005 n. 3 (Sth Cir.), cert. denied, 537 U.S. 1000 (2002). II does not supplant 
Chevron deference merely because a seemingly harsh outcome may result from the Board's interpretation. Cf Ki SI! 
Lee v. Ashcroft, 368 F.3d 218, 228 n. 13 (3d CiT. 2004) (rejecting petitioner's inv itation to invoke rule of lenity 
where agency's interpretalion is reasonable); Pacheco-Camacho v. Hood, 272 F.3d 1266, 1272 (9th Cir. 2001) 
(recognizing rule of len ity does not apply if coun concludes agency reasonably resolved ambiguity in statute).") 
(internal quotation marks om iued). 

26 See, e.g., United States v. Goring. et al. (I Oct. 1946), in I TRIAL OF THI3 MNOR WARCRIMIN,\LS BEFORE 
TI-lE l NTERNAllONAL MILITARY TRIBUNAL, JUDGMENT. at 256 (1947) ("A crimina l organization is analogous to a 
criminal conspiracy in that the essence of both is cooperation for crim inal purposes. There must be a group bound 
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demonstrate, knowingly joining an enterprise that violates the law of war is itself a violation of the 
law of war, punishable by mil itary commission. See generally United States v. Khadr, 
Government's Response to the Defense's Motion to Dismiss Charge III (Conspiracy), at 5-13 
(14 Dec 07). 

16. Furthermore, within the specific context of the war crime at issue in the present 
appeal, the Department of Defensc in 2003 defined "Conspiracy" as including both "enter(ing] 
into an agreement with one or more persons to commit one or more substantive offenses triable 
by military commission," as weJl as 'join[ing] an enterprise of persons who shared a common 
criminal purpose that involved, at least in part, the commission or intended commission of one or 
more substantive offenses triable by military commission." 32 C.F.R. § 11.6(c)(6)(i)(A) (2003). 
Given that Congress legislated in the M.C.A. against the backdrop of this prior definition of 
Conspiracy (in the very same military conflict), it was certainly reasonable for the Secretary to 
maintain such an interpretation of the Conspiracy offense, insofar as permitted by the M,C.A. 
Accordingly, the Secretary's reasonable articulation of the enterprise theory of Conspiracy in the 
M.M.C. with respect to violations of the law of war triable by military commission is entitled to 
deference by this Military Commission. The "enterprise theory" language in the Conspiracy 
charge should not be struck. 

17. Conspiracy was a violation of the law of war at the time the accused committed these 
criminal acts. and unambiguously remain a violation of the law of war after enactment of the 
MCA Even if this were not the case, the accused cannot assert protection with respect to the Ex 
Post Facto Clause, U.S. Const. art. I, § 9, cl. 3, since his constitutional rights extend only to his 
right to challenge the justification for his confinement. Finally, the conspiracy offense in the 
MCA and MMC are consistent with international law and well within the Secretary of Defense's 
rule-making authority as granted by Congress under the MCA. As such, the defense motion to 
dismiss should be denied. 

7. Oral Arl!ument: This Commission should readily deny the Defense's motion, but the 
Government will be prepared to argue this motion jfthis Commission deems it necessary. 

8. Witnesses and Evidence: All of the evidence and testimony necessary to deny this motion is 
in thc record. 

9. Certificate of Conference: Not applicable 

!Oge{her and organized fo r a common purpose."); Trial a/Martin Goufried Weiss and ThirIy-Nine Others (The 
Dachau Concentration Camp Trial), United Nations War Crimes Commiss ion , Case No. 60 (15 Nov. - 13 Dec. 1945), 
in 11 LAW REPORTS OF TRIALS OF WAR CRIM INALS, al 5, 12-15 (1949) (accused were convicted of"act[ing] in 
pursuance of a common design to commit" unlawful acts against prisoners); Military Commissions, I I Op. Alty. Gen. 
297,298, 312 (1865) (endorsing the prosecution by military commission of the Lincoln assassination conspirators, 
who were charged with "combining, confederating, and conspiring" to kill President lincoln, and explaining that "to 
uni te with bandilti,jayhawkers, guerillas, or any olher unauthorized marauders is a high offence against Ihe laws of 
war; the offence is complete when the band is organized or jOined. The atrocities committed by such a band do not 
constitute the offence, but make the reasons, and sufficient reasons they are, why such banditti are denounced by the 
laws of war.") (emphasis added); see also THE ASSASSINATION OF PRESIDENT LINCOI .N AND THE TRIAL OF THE 
CONSPtRATORS (Benn Pitman, ed. , 1865), reprinted in THE TRIAL: THE ASSASSINATION OF PRESIDENT LINCOLN AND 
THE TRIAL OF THE CONSPIRATORS 18-2 1 (Edward Steers Jr., ed., 2003) (listing the military commission charges 
against the Lincoln assassination conspirators, including "combining, confcdemting, and conspiring"). 
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10. Additional Information: None 

Respectfully Submitted by: 

K. Sachs 
Maj , USAF 
Trial Counsel 
Office of Military Commissions 
Office of Chief Prosecutor 
1610 Defense Pentagon 

UNCLASSIFIEDIIFOR PUBLIC RELEASE 

T. Cox 
Capt, US 

''1;.. Ul 

Assistant Trial Counsel 
Office of Military Commissions 
Office of Chief Prosecutor 
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