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MILITARY COM1\HSSI0NS TRlAL JUI>ICJARY 
GUANTANAMO BAY, CUBA 

UNITED STATES OF AMERICA 

v. 

ABD AL-RAHIM HUSSEIN 
:MUHAMMED ABDU AL-NA.SHIRi 

AE389 

Defense Motion to Abate Proceedings 
Pending the Detailing of Learned Counsel 

16 October 2017 

1. Timeliness: This motion is filed "Within the timeframe established by Rule for Military 

Commission ("R.:tvI.C") 905 and pursuant to :Military Commissions Trial Judiciary Rule of Court 

("RC") 3.7.c.(1). 

2. Relief Requested: The defense respectfully requests that these proceedings be held in 

abatement pending learned counsel being detailed and the conditions that led to the withdrawal of 

the previous learned counsel are remedied. 

3. Overview: Mr. Al-Nashiri's prior detailed learned counsel, as well as his two civilian counsel, 

have v.~thdrawn from representing him in this matter due to their inability to comply with their 

obligations under the Model Rules of Professional Conduct based on the conduct of the 

government writ large and the Rulings of this Commission" Mr. Al-Nashiri has the right to be 

represented by at least one counsel learned in applicable law relating to capital cases since the 

government is seeking to have him executed under the color of law, and he has that right at all 

stages of the proceedings. Until a new learned counsel is detailed-which cannot happen until the 
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underlying conditions that led to the withdrawal of the prior learned counsel are resolved------the 

proceedings must be abated. 

4. Burden of Proof and Persuasion: The defense bears the burden of persuasion by a 

preponderance of the evidence. R.M.C. 905(c)(2)(A). 

5. Statement of Facts: 

The Convening Authority referred charges against Mr. Al-Nashiri to a capital military 

commission on 15 September 2011. Mr. Richard Kammen was detailed to represent Mr. Al­

Nashiri as learned counsel, pursuant to R.M.C. 506(b), and filed his Notice of Appearance and 

Agreement on 23 December 2008. (Attachment B). On 6 October 2017, Mr. Kammen, as well as 

the t\vo detailed civilian counsel in this case, determined that they were unable, consistent with 

their ethical obligations, to continue to represenHv1r. Al-Nashiri in this capital military commission 

and requested to withdraw pursuant to R.M.C. .505(d)(2)(B). Brigadier General (BG-en) John 

Baker, the Chief Defense Counsel, and the only authority competent to excuse defense counsel, 

agreed and accepted their withdrn\val requests, and excused Mf. Kammen and the other civilian 

counsel from Mr. Al-Nashiri's case on 11 October 2017. See AE 339J, AE 339K, and AE 339L. 

Four military lawyers have been detailed by the Chief Defense Counsel to represent Mr. 

AI-Nashiri before this capital military commission: Lieutenant (LT) Alaric Piette, JAGC, USN; 

Major (n.faj) Timothy McCormick, USMC; Major (1vlaj) Kenitra Fewell, JAGC, lJSAF; and Major 

(Maj) Brett Robinson, JAGC, USAF. Of these lawyers, only two have the appropriate security 

clearances as of this writing (LT Piette and Maj Robinson) and only one has fom1ed an attorney­

client relationship with Mr Al-Nashiri and entered a Notice of Appearance (LT Piette). None of 
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these remaining defense counsel have tried a capital case and, as such, none are qualified as learned 

counsel pursuant to R.M.C. 506(b). 

Brigadier General Baker has begun the process of finding and detailing new learned 

counsel. (Attachment C). No learned counsel is currently detailed to this case. 

A hearing in this case is scheduled for three weeks, beginning 30 October 2017. AE 356G. 

Mr. Al-Nashiri will not have a learned counsel by that time. 

6. Argument: 

R.M.C. 506(b) codifies Mr. Al-Nashi1i's "right to be represented" by at least one lav,,;yer 

who is "learned in applicable law relating to capital case'' in "any case" in which the "convening 

authority refers a charge to a capital military commission." This right terminates only "at such 

time as all charges for which the death penalty is authorized are dismissed or referred as non-

capital offenses." 

At this time, Mr. Al-Nashiri's case is referred to a capital military commission. As such, 

he has a right to a learned counsel. None of the charges for which the death penalty is authorized 

have been withdrawn nor have they been referred as non-capital offenses. As such, Mr. Al­

Nashiri's right to be represented by learned counsel has not been terminated. Thus, his 

representation at the upcoming hearings is required to include a learned counsel. Because no 

learned counsel is currently detailed, nor will one be detailed by the start date for the next hearing, 

30 October 2017, the hearing must be continued. 

Representation encompasses more than having a la\vyer stand next to someone in court. 

Adequate representation requires diligent preparation, at the very minimum. New learned counsel 

will need time to acquaint herself or himself with the facts of the case, the posture of the case, and 
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to meet with and develop an attorney-client relationship (if possible) with Mr. Al-Nashiri. Only 

then could they be considered to be representing their client. 

Additionally, representation includes the filing of motions, investigation, and trial 

preparation. Mr. Al-Nashiri, as part of his right to have learned counsel, is required to have learned 

counsel representing him in motions practice. As such, the current Detailed Defense Counsel, 

cannot file or respond to substantive motions until learned counsel is detailed. 

For these reasons, a mere continuance of the October/November hearings is not adequate. 

An abatement of the proceedings until a learned counsel has been detailed and is prepared to 

represent Mr Al-Nashiri is necessary. 

7. Oral Argument: The defense does not request oral argument on this motion. 

8. ·witnesses: None. 

9. Conference with Opposing Counsel: The government opposes this motion. 

10. List of Attachments: 

Filed with T J 

A. Certificate of Service, dated 16 October 20! 7 

B. Richard Kammen's Notice of Appearance and Agreement, dated 23 December 
2008 

C. l l October 2017 Chief Defense Counsel's 1vlemorandum to the Convening 
Authority providing notice of the requirement of outside learned counsel for Mr 
Al-Nashiri, including referenced Enclosures 

D. Proposed Draft Order 
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Detailed Defense Counsel 
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CERTIFICATE OF SERVICE 

I certify that on the 16th day of October 2017, I filed the forgoing document \vith the Office 

of Military Commissions Trial Judiciary and served a copy on ail counsel of record. 
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.Ab<l ,11-l'W>im Hu~~i1!n MuMllll'm4.A.tx:lu 
A!.Nnshirl 
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) crvU.J.'\N'Dl:lffNSE t()ONSBL, 
} i\'OTIGt: OF Ali'J>EAR!\NCI.; 
) AI-ID ,.\6REiM.ENT 
) 
) D.ecember 2\ 2008 
) 

J 
) 

l . f'u~u,mt 41 pw,,i.<du.rc-$ of 1:-llil!1fimt!'lletitio for wu.n~d. '(, fu<'>lu\i'd ~l\mtn, ·!ltreby r,nwide nm.ice> 1 
M.i!il!:!JY Ju1{g!i ofmy ~ppeat>l!',\;<l oo oeluiJ.f of At,(! al-R:m.ltn Huss:efo Muhi.rr-"11~d AbduA!,Na.~hlri. !>­
addres.~ .• !>Mile l).Ut!)\)ef and t:m~J addre~i; am: 

Ric-hard K.mtmro 
Gilroy K&omm1 
0!1-e looiana. Sqt.~1r.e H l :;i) 
fodl:sn.sp<ili~, Indima 46204 
(317) 236,-04l}ll (offl.:e) 
(3t'/}339--S499-Celi 
Em&i\, r.l\:b~ta(~;..-mne-nla:w.;:.,mi 
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l<igurn 9.2. Affid~vit and Agreement hy Ci\>ilian frefim.!le Cosm.!ld 
(MC Form 9~2) 

AFFIDAVIT AI~D AGREEl\'tENT BY CIVILIAN DEFENSE COllNSEL 

t Oaths or All1mrntions, l sweat nt atfom !hat th~ followfog infi:,mi;,tion i:; !nm in 

the br:st ;:,fmy km:,wkdg(: and hdkf: 

11nd aU other Military Commissions Rcgiilatfons, Orders, lnstrnctlons and 

guan.intee my a<X;css: to any lnformatlon ~ubject to the natlonal sccurhy 
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makri,!! ch,mge in any of the information pmvi<led in my applkatbn, 

indu&ng thl!l .Affid:wi!: and Agrecrnenr, for qualiikation as memb.:cr t,fthe 

the accu~i throughout the military c.ommisslon -process, from tlw iiwcption of 

dciaikd in lO U.S,C. §§ 950a-9$1Jj wd R.M.C J Wl-1209, Prior w 

reasons relating to matters !hat arise in the wursc of m.y law pradke or other 
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prh-H!:ge<l llndi:r JO t!.S.C. § ~49d(J), ItM.C. 70 !, and f,,liL Ct,mnL R. E~·id. 

of the defonse ::,; rdatild activitk:s M efforts. 
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E During my r<c!presentalion ofan 1ic;::1.t,~d befo~ u mlHrnry commission, l wlll 
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miliwry commis;;i!)n. !n the case of dmibt regarding whether!. may ~hare 

affirmmive dwy to request clarification from ,he Depmy General Counsd 

(h:rsmuiel and Health Policy) or mi!ita,y judge before discussing, 

informatit>n. I um:lecs!and that rmiliing in this agroe.rnent al.lows me tc:, 

dLsr.:gard any !aw~, rules, fegu!ations, ,;r instrnctivns governing 1.he 

hiformatkm. 
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p6vilcg.:, under !O US.C § '.H9d{i). R.M.C Wt, and MH. Comm. R, Hvid, 

mies, reguhltions, or lnstnictkins governing the handling ofcla:;sific<l or 

privileged information, 
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J. l ~ c dtn I $hall rovm '!;I> th!! Cll!llfDffcniscl ~ em 111'1.Y ~t 

•WoJmlile 111~e1. !~~rnwfon niiutl!ll l<l the ~on ofmy eliwt 

in thi5-~ that I ~ty bcl!.m 11Kt3W'Y~ ~-art the oomml~loc crf 

A fbturc 'Criminal tct th&t I be11m: 11· tikt.~ io rc&ult ~ death or aw»lmial 

booUy mr.n. OI' ti1t11!f!-*!t lmpc.ir,ncnt ofMtlOMl tm111flty. 

K. t wim~ ~ •ar-~ffll!hl~ ln thli Af!kk\'ltlll'.ld A~I ~ 

MY swmantb'c, ~.or~ rl&hts fbf me u t:ouMel l)I' 11:lt· rny 

cl!enl(i). 

,,l2 92 c.,w, 

Addttilll: C,,.c&dt•'"" s;i ... u ,.· .,$.> 
2~!!~!'•C•,.;:x-.., _1.1,.1" 'f 

~: -.>.L1-,toa: 
} 

COUNTY OF Vl,AV.(~tJ' } 

Sworn ll)alld *~ribcld brtm m~. b)'e®('(l ~~1hi~~yof~ , lo~ 

Notary ~+\1\0\0f 
My COMftliPwn e.:j!.in:s: to-~ .;.o 14-# 

Filed wtth TJ 
16 October 2017 

Appellate ExhiM 389 (AI-Nashi1i) 
Page 15 of 50 

UNCLASSIFIED//FOR PUBLIC RELEASE 



UNCLASSIFIED//FOR PUBLIC RELEASE

UNCLASSIFIED//FOR PUBLIC RELEASE

Filed with T J 
16 October 2017 

ATTACHMENT 
C 

Appellate Exhibit 389 (AI-Nashiri) 
Page 16 of 50 



UNCLASSIFIED//FOR PUBLIC RELEASE 

DEPARTMENT OF D.E:F'ENSE 
CHIE.F DEFENSE.COlJNSEi..FOR M[l.lTARV COMMISSIONS 

J e i ,o DEFEN$F.' Pl;:N TAGON 
WASHING'!cQN , DC 20 30l· l .620 

.11 OctdJ(it' 2(1:j 7 

M [:]\ifOR.f\NOUlvf FOR THE CONVENrNG AUTHORITY 

f;:;irlJiar (9day. i .excused Mr. Ricl\ll:td Kammel',, a1> .he ,eq·,ie5~ed, fo~ good caus..', f\ c?.ipy 91' 
my cxcusal !e,tc.1 ,is aitached, Whfk ?y!,-. Kairnne-ii ilas 1>£.'i:l!l excu;:ed. he will con1:intili' to pcJ'f.i:sm) 
and hrJI for sctvic.cs -,indei: his e~isfaig Meinoxamhun of lindc1ttai-,ding ·'iD 1he extent ree:wiJably 
N a,;t1.cal)!etq 1not~t i,;J.isJ client's in\eresl~'' and ·'all<?w[} ·timc for emrJcymetll of miler C9Lfft,:el.' ' 

Sec l\:fo<ld R,!les of ProfossioMi Resr,,H1sibi!i~y. 1. l 6( d}; 

In accordan:ce with RTMC 9·1{a)(6~. I atti n(ttifyin& yoo that'it is not pr,lctic:al ic:1r me to 
detai l an auo.rney assigned to, or emplo.yed by, ihe Milita,,y Co.n1missio.ns [}eJ~nse Organi zt1tion 

(MCOO) as learned counseJ for ,Mr. a t Nashiri auhe MCDQ does not corrently have an available 
contl1ct-free cou1osel qualified as learned in the law relating.10 capital cases. Acc0rding!y, ! have 
beglln the process,of lociiting a ~ua!ified ontside ieamed coui,'(l;el to serve as tvfr. a) Na;;hiri"·s 
Jearned co.unsel and I wi ll si.ibmit a reques1 tor. fond in.& approval as soot1 as i have identifie<l such 
C:OUJ\Sel. 

J f. }",')U have any .qc1cstioi~s atmu; thi.;,matter, please cont ac1 me at {:51 l) 24$_i)78.0 w by 
e-maif at john.baker@osd.i11)l, · · 

Awi~h,:wnt; 
As S!:Hetl 

cc: 
DGC(P&H)?) 
Nasliii'i Defense Te<Jrii. 
Mr. a!NashM 
.1\llCDO Admin 
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brtPARtMsNt.oF. oiiits~$.E . 
C.H!E:Fi;l~P~NS:EOO.UN$$L:.FORM.1Ut.Am/col\/l:MIS$~ON$ 

. . . t6'.iebtl,t';N$1;;f>!;:t<l)"A~ON 
WMHINGWN( i:::1¢ :?0$/:n·1~20 

Ai·N:ashJd (j0QJ$} 
J i Octi::•l~r. ~Qf7 

SU11JECT: f~:s;<l~~i:11, W-Lei:lnwtj·etr1.r1fad.iti·tbtM1Ht~rJ' ,(:.()1jfo;it\ioir~·ca.-,t (fr Vhif.«.i,S-1.ttttH, 11: 
,{iJdiU:R,#1if1i U1trJi!hi i11.rht.i1iiih'it(b!·bdii~il:/>!d:;/11S;~ 0(}.()}5,) 

i . J ro'tfoi.<reil fi)tif(l <xit*>llti: 2(H:1 h,q~t~\i; i,';l'.\\')t\Hfr-a:\i.>~~$.'hlk, i\l;'\\&$1~ki\-. t~otoe'd ri~mi~~f!\111 
¥~10.<l cau:sc, 

';t R!clte fi?r rv1mun:y C>1mn-,issiim (R .~t.C,) 50.$<\fr(i) t11M¢:'l in r~1Je\,a11i ·p;1n: 

:,~l)~ntii i'itt\)~1.~y..t:(knt (d11!il)l'.!si1ip h~,i,heen:ftimwd ht1\vtie11Jht;l/~c~s.~cl un<l <le~jied 
.dtl\';l\$e ~ol}Md .... , ~u~ aufa{1rhy \':(lmP,(!rent J:;:i.dti:~R l>i,~t: i::ouusd miw:e~c,tst! s.1r til:l,~ng_~ · 
sv,:,ti lcO\!~}.l:1<:ff 0~1iy: (i) U.1x1.11r"'q.res~ on.he &:~m,s~d qri\§plfoitkm,(i:m witil,iNwai ~y&mh 
llo.1m,;d; i)t:Jii; F~r !).t!i.cc:g~n~I cmiss::. ilruw11-q11 tf~~ rt><,:ord. 

3, lhiw(?rttv;~1,'<'t:'i:Ly9,1r.·~tiµd1¢~l t.llq\:t$i tti ~~<i#im,y .i;,,/i:an)tt4 cc~s~t fl:f~ir. Al•fk1s).t1t1.~hll 
·.,lpp1j~ilihl? :.M~tt #tW 1:~t,1.1k\tl(\(li\WWt:f~1i i1g; mil'.lil}l:JC:tmm1ii;ski,1~:.ili...:,~it:viintntk:,!( !'QI'. 

p.r•)l~ilii~'imi! 1:i,~p1~n{ih1,iit.Y;.,i11p itpj~ii;.iM~ ~,)S§: !~w, A~l~((i:1 ;:r.1~)Hy, l1!J):i.'.ic~in~1de1el{ a:H ihe 
infutl'iiatimll kn~iw,abo1rt 'ThT~ .mi\tt,tr '" bcith cfae\$iJicid imd nnc!a~~itfa,'t .A:!kr c,mdhi refl:e.cti1:in 
·1),ri f h~ Sl)t11~.J fl1i~l go:()d ~m~;~. 1,:i ~VJJ~1)~~' y ~iur ~~~tn~si tl;\~~(li,b~w ~;}t,11r.n~~1 ~,011n~d)1J1· \ ih:. Al, 
"N:§lshici t:ia..,ed,«ih i'lli>,dli>tfru:t:.dt.::lii~i$ti1)lc6S;O:i'.dVs ~.l;~(l, •. Act1)rlii11#$'i;!)tlft!p:in~ .ki RJ..tt::. 
5µ$(d}(i} ~·(1\i: ar.e extus~d 11sJ1fa ldi1:i1kd cm1n:,cL tm)~isfom. w:ith '1>.tCJ{C 4, 4,.11tm i:ni1st 5iu n 
\\'ntt-e,'Jn~1fic~.\Yftji1{;.~~"1<C(t&iJ \\'lthtfie mifaa.•-yJttOge, . . . .. . . . .. . 

. A:tt~fo.ncnJ:~ . 

.. ;\~:!ffutt\:! 

cc.~ 
IlGC {ff ~Jni) 
·:~i)il,ii::} }:~~ir~s.~i Ti,.':lql 
.. dr, al. N~~mrf. 
:~>IDJ)O Arlmhi 
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RICHARD KAMMEN 

JOSHUA MOUDY 

Grace Atwater 

KAMMEN & MOUDY 
Attorneys at Law 

135 N. PENNSYLVANIA STREET, SUITE 1175 

INDIANAPOLIS, IN 46204 

TELEPHONE (317) 236-0400 

FACSIMLE (317) 638-7976 

October 6, 2017 

Dear Brigadier General Baker: 

I submit this letter to you pursuant to your supervisory authority over the "proper 
representation of all accused referred to a trial before a military commission appointed 
pursuant to the M.C.A." R.T.M.C. 9-l(a)(2); R.T.11I.C. 9-3(a). I have come to the 
conclusion that I am ethically obligated to withdraw as Learned Counsel for Mr. Abdul 
Rahim al-Nashiri before the military commission in Guantanamo. 

The attached document(s) reflect why good cause for my withdrawal exists. Specifically, 
the Indiana Rules of Professional Conduct, by which I am bound, require me to: 

(a) provide my client with competent representation, Ind. R. Prof. Conduct 1.1; 
(b) communicate matters to my client to the extent reasonably necessa1y to allow him 

to make informed decisions regarding the representation, Ind. R. Prof. Conduct 
1.4; and 

(c) protect my client's confidences unless he gives his infotmed consent to my 
disclosure of those confidences, Ind. R. Prof. Conduct 1.6. 

Based on facts that I know, both classified and unclassified, extraordinary circumstances 
exist which prevent me from meeting my obligations under these mles. 

This is further confirmed by the attached opinion letter from Ms. Ellen Yaroshefsky, a 
lawyer and a nationally recognized expert in legal ethics. Professor Yasoshefsky's 
opinion is based solely on a condensed and unclassified summary of some of the relevant 
facts. Of course, you have a greater understanding of the entire universe of facts creating 
my ethical obligation to withdraw. 
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Therefore, pursuanl to RM.C. 505(d)(2)(B), I hereby submit my application to withdraw 
for good cause. 

2 
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Very Respectfully, 

_/s/Richard __ Kammen ______ _ 
Richard Kammen 
Attorney at Law 

Richard(a),Karnmenlaw.com 
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EH@. V;m;.;,hd\<ky 
i\i:t;:,t(:;";· 

(;'~fl \\-·(·St FruJ .o\,·~:rmc, .~·n,\ !II ::\<:w \\Hk. '\;\ :: 11()')'\ 

~{~1.rr>~.h1:.~t({\~n1a;i,c{nJ~ 

\fr, Rkk Kmrnnen 
Kmnmen ,,ind \:Imidy-
l.15 N. P('.nn~;yhanla Stred, Snh(i I l 75 
lndlana:,x,fa., Indiana. 462(!--I 

).t6--H\J.:JS8.? 

Na{hiri who is ;:harged .;,1,itll (:,ipit~tl Gimes bdhre ,1 \hlitary Ci::,inmis!,lon in Gmrnt,lnarnu Bay. 

Ynu J1l\}vided me with the. f;;ters ~Cl forth beh.rw a-; wd1 m, a d,)tl.ltnent ;:rlla(:lx\l her1c~tu, .. ;m(;tkd 

(~U·en~ R-:.~ladorH~hips~ Undh:ch:.,.se1.~ ~,.ti)nit~~d.ng, ~ind h1fith~atkH·1 (~f 1)efenst~ ·r~ani~/:- (Exhihh .. \). 

\\n~ ;~r~~ adrnhtcd to pn~cti.:c(~ in ·tndlana 

! ha·;,c no p::;rsorn1l kn(nvkdgt.:: oft!k fact~ of this ;~;/.w, in n~mkdng my opin.i1)n, l rdy 

upon tlK: fi.i.ct:; set forth bd{rW and !lw docum~nt prt•Ykkd (E~hibit AL Sotn(: of the forts bdnw 

'.ci:lntain rs~fo:rd)c;;:s to tdacted mal~rfal bernu~e sNne nf the :iHforrnn.ti<m i:, c.hi.o,sified inl'hrmat:inn. 

\.Jy i3pinion i~ {Wtdi@led uptm the'. si:;mdard$ nft<)fe and gnv('niing ;;;rnndai'ds of 

pmfe:,siom,! tund;Ju .sd forth fr, !lw iv!odd R,tk:-:c; d' P,\;f\::-;skmal CowJm:t (g(,v('.;11\ng hwyers ir, 
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;;;t,,rt(fotd tn:.'11! be~ in lh\;' MN\ ri f lqp\i elhkil._ The -tthk,il -and i1duda ry d lil k~ id~~i"itilkd bd \JW art 

fhtnly est;:1h1isbtd. tvty npinki;r is (::,;pr(:S~t'.J fo ,i rt:~1~orn;hk -dtgrtt> d'pmfos:;;.ii)nal cttiJlinty. 

I_ ,H'fl lbe-lfoWMd Lid1t.e11sttin Ptofoiki(W Gf Lq~al J::ihic,;; 1,1:d fol' Dire~~1:ot iJf ;\1,: 

I\}om\:i<c'.- H. Fl\:edm;:m lrn;!lii.H~ for1heSmdy i:;f Leg<d Uhk:$' d the \faurke A, Detmc Sth,)i:>l of 

Uiw nt tfdstrH Univ{'.t:sity in New YoiJ,; 

hiny in my ru,tic,)hm 1:iJ,i(, atHli:'hed a:-; t>;hiblt H; If dt~cdbesmy educntfom(l b,ckgn:n.ind, 

l ega! e~;p!.lrknct' bHr wJnli:{~;i(!)}:':, ,}l.'.~Kkniic a. en I fatiG /J :';', prn fo~jnna:! a.cti V ill es: for -r(imn<itt~~ 

tnemh:,rships, publkalint1:,,ind11m:tidp)fi:,n as-,i !;x~ttl!tt M bat:>c.mimtrs .. CLL pmid;; ;md :it 

other tirgani1:ations m\ m~1tkrs nlated tn pmfos;';iorn,J rc:,ponsihiHl)>c 

facoh !-hmts Chic~ Cimii:-r,:it the Benjamin N .. Cardozo Sch.:101-ofLaw Schot,l from l994-20l6. 

l htrw ptltiltcihcd rnmi:i:t(;,t~ arrkit~ in \ht lkkl ,i,1d have pmduced nuitrbh fhr th~ Arricrkari 

BM A~:,qciatk,n and Nher rirguniz;1th:m::.. !have :~ixikt:n \i.tddy mr l::;g:ri] dh1cs h\Clwfoig 

(:ondnuing legal educationprog:rn.rns bo-fott' 1iurntJWJ.>sb,w ,,s:,:ociatiot1;;, bwy\::f[1s,;1x.iaticmt, awl 

.law sd-tn(ih 

Atlomey C,~HdU<::t ;t{ wdl u;., th<:.' ('qfMiihl::~ for Ptz;fo%kmi.H Re!.-ipon;,;ibtfoy 0f the ,\SS(Kbtk,n of 

the lhrof(h,~ City d'i\i\::,,\-: York., l .irn :i:iH;:l:mit (\f ifa-., Ethk:s Advisory Cpt.nmiti.ec ofth(: 

Naiional ,\s8rn~la!lon Hf(:rimfoallkl'd:is<: Ltiwyetci. lam .:dsn ihe eth:k:> Jth'i-wr to the 

f'rz):-;.ecuwrla! and JudkfaJ ('c,mpjnfrit Ci;'.n\ct d the New '-fotk St~tlce t\$$'1'.H.,iatinn ,,t Cdtnlmtl 

l 1\~gt;l;:\dy (,on,dt ,v1th bwyer~ mvl b\Y-finm, (jn ti ,,yid:: m.ng\: o!':tmi1ter~ rnhik~itii l;;:gtil 

ethics. l hnve ~ctVt'd fl"> an ('.thfo~ G,>:p;;:rI ii1 foigat\mi. 
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• /dr, al NaH,iri i:; ('.barged with capital ('.fitne5 before n 1rlili\i:1ty (\,nunb:-;i@i in Guantm1.;:mw 

Bay. \'tr. Rl0 N,hhid wa~ charged in HK!8, and hi:-; uis;;,' ha:; b,x,n p,mding :dnce 2M l. 

"' Thi~ ~,(i;,tCh('.d Lxhibii A, "tii)l:'('rnmental lnlttforcm:e wilb A.tt<:imt'y-C!ient Cmnmll:tliGt\ion~;, 

Intrusfon~·. !ntQ .,:\ttoni<.;<y,f'hcnt RdaJfon:;.hij)S, U ndi:;c!D~('.d fvlnni!nr:ng, and lnfihrniion of 

Filed with T J 
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,·ecently :;laHx! pBblk!y, ·'nmhing lrnt; dmng~'d to t\ilJi;t' !TH? to ~~hangr my advke. Indeed. th('. 
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• The Judge abn p:rohth[K~l \-1,', aJ,N,~->!-ii's ,kfon"-{'. hwytt$ from ii1.f<)ft!iingtlK dkn! cifthc 

GN1tta.! 1:kikt'f~ ,1cnKerm, or the: fo;:.t:, ,mdetlying th~}St .cmKems b(;,1.:ause the infnm,atkm is 

~fossHfod ,md the rniHtary _juclge has tm anthody to pemii! dhd;)sure to ~;omwr\c (?vfr, al-

uiwn pastpn:tctke by thi:governm<:nt, (Exhibh .A.), tht e'hiluatbn (1fH:1e-ChidDefom;.,:: 

Counsd, and.c:la.ssifi;,xl information within :,wir :pt>:,;$.(\~sinn, 

• Folk,i:vingth,~ Chiefl)efon:--1.'. Cmrnsd's advice not to utih1.e uttnrneyA:'lknt meetingspsH.:vi, in 

(hiaHku,Anw, rn::iUkr ymi n6r y{n,ir te.im have had a i,nbstsltrfrve rnei.~iing with !h(! diNH ~,i.nf? 

"' \fr. /<,l Nm.!1iti htl:i. ;(xpRVi(:d wm:.\,~rn ,ihnu Ilk fo.tk ,)/'any imbstanti,ie:tn.::d:ing, Y;)tlhave 

advi~.ed him. in sm:n and ~ub~ttan;.>c:, ihm the dden5,::;; \j, pr1xJud1:d fo::im ~:~pkiirdng ,itrylhin.g 

• fo t{'.SJl(}tu,e tn tvtr.Al N(ishid';;, inquiries, th:c' dtfotl:>('.. has had tn idl him "tkit ·with ru,ptd to 

nut vL~irs, ik: sinrni.itm h::ts lx:cntnt ,%\m nH)tic'- cfini.{ii 1c,11~d a;-; a resnlt or ruling~ that ,v~. 

dhkaUy i1.eed to share wtth him but ill'0 pn.:duded from doing t,n." \· mir nx~<;nt 

();)Tl't~spomknce \Yilb hirn lnduded tlw folbwini:,: s!atemc:nt ''l3w u:c. for nqw, fr,r n.:a,s,ms !lM 

y@ ah:«)hlkl} ne;::d to kno,v, mid hme. <l dgbJ to know;_ but tkii wt~ ,lr~ not-aUov,'<.'d Ki tdi 

ynu, lt i~ n,::t\:i:~:uy thtti we nN vt,ii. with ynu.'' 
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Opinion 

The conduct ofrnihtary and ,+dian lawyfrs who uppear hefore the ?-.:tihtnry C;:,mmis;;i(m 

is go•;ern<·(i by I>·fodd fhik of Pmkssitmill Comh.ie! c'\H{PC"} and the Ruk::; for \.ti!i!ary 

Cmnni~~ion ("lUVK"'l a~;. wUt as the R,,ks d. P,ofo,,,;i(m,i! Conduc1 nt'thc: individwd <;tu.k ,vhen~ 

iJw bv,y,:r is adn11HNl to pradit~·. You are admirt<::d lo plndic(: in Indiana and subject w th<:· 

lndianu Ruks of Prn:fo:ssiomd C\mduci. ("lRPC'' i.. ln this mathtf. tht., aprlkabk \.fRPC and 

A bedrock prnfo::;siona! ohligatinn i::. th,,t ihe h,\y(:t shall prcn:hfo c<:.HnpNeni 

Npn.;::.entntton to ;u::Hent \.lRPC U; fRPC L l: R\1C 502 (5) (;;;pedfying dutks t,f defen,e 

(,ounsd). C\,mpetcrn' ti:pre;;ent.nion indudes the k:g.,1J know!edgi:, ;.kill., lhori:it)gfrnes::;. and 

preparation r,i;:::.onaM:,, m::I,t,,;sary for the repn .. :senM1(),1. The aceompmiying uirnrn~~ntary to 

?v1.RPC 1. l providl'.s that "[c'jzlmpeknl !mttdfo1g of ;.1 partkular rrnttl{T indud.e:s inqlllry into and 

analy\,i;; uf the fodua! and k'gnl den1ctit$ oft!w prnbfom, ,md u:s:(, of i:neth9,fa iind prO;;ed,m.'.;; 

meeting t.he \i!,mdard~ nf cornpt,rnt prm:(itlow~rs .. lt also inGlude~ ~H:lNJunte ptepar.iilon:· 

k· a dienl. ThHs, the lin\'y.('t n:ru~t undtriak~~ "\kp!h ;;im.:l quunty'" !in mil inve:::Ligalinn to t'(\$!lt~ 

ct1mp1iam:;; with foe bw: ·•· l.A/ohn v C'i1ih·d s.,,s,ie., 449 U.S. JK3 (198! ). 

cc,nfakn!ia! (:(mmwnktJion. Th(:' !l)undatk;n of iht' attorney-dknt rda:ion«hip 1:, the fret: 

~,x.:hangt of infrmnmion and th('. frank nnd run di§ch;rin~ wx:e;:,~:ary tn pmvkk dfcctive 

r,~pn::~\'.ntadcn. \V(thom thii i'nc:e t::i;.diarige and promi,-;t: of c,::,nfidtllt1Hiity, ~:;c,:1ecial!y tlmmgh 

lm1guag:c and tnil11rn! harrier". tht: ahi!ity {\} im:,vi(k rn.nip;:;~tl:nt ccnm!,d i\ .s\:dow,!y impaired. 

Thi~ foundalional dtny ()f ccmfiden,iafoy, dating from the, c,;mnwn b•,; ha"' tX'.tn n!~:Pg11i2:<c:d ,t,; 

hmdamcnt~d to o.ny n~prn."<{'.Htmimi thrnuglwu! modem hls!ory. Set~('..}!, in re Se.dar, l 5 NJ. 393. 

l 05 A .. 32d 395 ( l 954) discussing th.:: rnmnion b,'< hh,t<>ry :>f th(; attonwy~,:tient pti\ikgc). 

This dti:ty ofr,JnHdtntiulity is .in the kw)! ,:,thic.:, wk:- of an ji.ri~dittilm~ in th~ Unikd 

Stat,:,,<; ,mcl refktt;:d in lhe R\:Jc:,;. H req,iiro::, that Hit lawyer n,airn;c1i11 confidrnnahty of all 

i11fotrni1tior1 rdatd t() rl'presei,tation, \Ki,h ,itH)nwy,di('.\lt priVikged inibrm.at\on mid othn 

""inf,)m,a!ki;irdatd H:i thnepresematlon (,fa client..'' \1.RPC l..6t;iJ: lRPC l.6 (a). {See f/1'/fied 

Sw.te.>. 1'. Markham, 60 ~-U l 98, 209 /CJ\ . .-·\ .. F} ks:ph1ining that tht~ "att,>rnl:'y-clii:t,t privikg~ i,,.; 
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a mlt\)f;;:,Yldcm:(:t!Mt applk}, in JwJkial pn)c,:eding:'i while th('. ruk i)fc,mfidenti,lhty is H 

maJJdciJe .:Jf1>r6fe~;sjnnll! {~Ihics tht::! ,:1pplk:s ky<Hid t!K t:i:\llW~x,;n, decn·~;. '',i. R~'JC Ruk 5(C 

k fa:pt ~tmfidei1ifol .·· mid. not :,;fotred with ihe wwerumenL L;v,in in dn~uim,l:ances wlwr<'. a 

\.~1:mfidentia1 nK~t:ting sp,Ke i!> s,;x'ured, <l law:yer \Y!H 0H0n haw: d1flk:1.ilty dh:cussing. ~t'nsitlte 

informatim1 ,:tnd ()h!?,ining tbt' dknf,; tms1. in dmtgfs that ,,~oBld i>c:soh in the {kath peN:hy. th{: 

fa<.::J that !he government is privy !,> the fawyt;r-c! knt dfacussinns ('.hiHs imy suhttantlve 

(:oitinnHiil.'.;.iti,>it \\"lthnm ihe as::-utanrn oftmrfld.:mlialiiy, the ;Jkrn nNy he t{'.hh::rnnt t,) rt~v~aJ 

ethical t)bligatkm:-;.(ifdvilbn cnun~el intv1f!imry O:Hmnis~iow;i1i :WOl, 2002 m1d 20L1, AACPL 

Fihic~· Asfr!-,m}' Op (!'.HJ l (Novernkr 2002): NACDL Ethic<, .,hMxi:>1)' Op 03,·0+ (AugikH. 2W)Tl: 

VA CDL f.:;<hi cs Ad,,fa tir)' Op. l t{, l · (Febrnary20 l.1}. Em:: h of !h;;;je. opini<Hh art1rn)::,;. ibe 

fi.n1darnentd cthk~l ,,bHgafom (,fddhi:,e i:muf;d t;:) ,m,;;nw and pn.it(!(,,t (,;li;;~n;. {:,rnfide-nthd 

Not 0n!y rnm,iir ht\\:y1~rh,~ tompd('nt, hut thr i,i\\)"t'.1·h~1d.a duty of loyalty to the dknL 

The hw-y~'f b th~'(ht~nt':;;; ttdncbry atld 1.foals vdthn10:1tcrs '·111t,5t confidcnti;Jd.Midvirnl tn ,ht., 
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and that dr,typn:)hibi,s Hli;; bwyer from harming tlw clkni. Thw:;, tfo:: Hiwyer is pwhihltd from 

using ot di$tlm,ing sensiti.ve. infom,,1fo,n rib<:rnt th~ dknt and th<:: h,vy,Y has ''an dhknl duty ... 

it; Wh' Hffirrnat lVe adiqF to pn,k•tt the ;i<in fid;;,niial Hy .,,f i_inorney dknt "~mrnnnnicmion~ from 

the dutk~ of comr,etenc:e and dmw~rH::¢ ,(!(jllite f!)U t()\H'lddi:i.~ke attk;n t,::, tMHei1ge the 

i,qb~a,vic~ of 1>,der:; m prudi<x'~ thutpr;"'ven:t& la-wyt'.1· fr<i1n pr<n-idfrig c<•i11ptMnt tt'prt!,NiMfon 

and ,1~~udng confidi:mtb:!ity. N-tCDL £:.'Jhh,'i.Adw\-01:1' Op, 12-iH at 2 {fd1nrn.ry '.W! 2) (dnty rn 

d1~ilh:~nge order;; th,H interfere. \Yith ethk,)1,)bligiabn~}. 'Y\il:1 havf foH'ilkd thl:~ obligation by 

Jmd have mad1.: argwneni::, to tht milirnry judg,:; t<'., s1H~inpt l() reni,tdy thi:1 lack. oL:tbility lo 

cornnmnicaix \~,;inlklt'niidly \\:ith ymw client l he ;;,J~;.'. Js.,,:n: .:;". , .. ,1:., .. ,1,; ft) .. 

lVfor1iwn, cbs:s:ifkd lnformHtinn prevcnh yoti frM, ,:sphhtin_g w your dicrd the r::,».,~tms: 

for lack nf ton fidcntial ily. CrH'i:scqudl! ly, ynu. (:11 miot (:vix\ iY>oxit ,~.'i th yonr ('. l i nit i fl ('.(ln fok,K:~ 

tu db:niss ttw 1\\1sons that yni c;:mr:.ot pnwi<ls: ct1mptteiH repress:11iatiM, \' our d.icnt ha::: 

enqtrfred ,tbout th,~ f~ct th,d ynu have not md ,vlih him. Ymi C,)t)hot comr,:!y wirh your ethkal 

duty tu connirnnkalt \Vtlhymu- dkni umk.t thc&e cirHtH!'(Wrn,;,:s 
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fl l prMiptly itlihxm the dknr (it any dc<:itsi(m ot ('.irti;itn~rJt1d$ \\-'l}h .re:;pect lo which the 
dknfs.infotrnNl com;(;'n_t .... ·hrcquired!.f' 

q) i';;asoimbly G{ii'1~;HJ, with the di{:mat1ot!l tlw nw,:in1 by ~vhk:h tbE.'. dkn(s objective~ 
·an:~ li).bt~ atc(nnt:H$ht~d; 

ib) A. kiwyi;'r :~hi:ill exp.luin ,:l, n1.,ntt.'r to the e,t.ent reu:iom,bly r:1ci::.c,c;:;;,:ryto permit lht d ic:nt \<i 
rnak,i infrmm-?d. de,~isinns r~giirdir,g thl;,~ i'ep,;;scntt11h:m. 

Thi:-; ethical quandmy if; i:H·«foi.md Nhi no1 !,'ci\n6bbk: w·ilh your cthkal qblig;it1m1 ~mder 

thelRPC ,md thi.: li.4RPC to m::.t dnig(:ntly nrrd competently, to tna1nta:in ct)t1fidct1t\,'i.hty, and 

,id.hem lo Lht dutk:; or inyalty and cnmmunkatkm. 

\·:lRPC,,.l.t, 1.3·1A.;ind lfi. 
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Filed with TJ 

EXHIBITA 

GOVERNMENTAL INTERFERENCE WITH ATTORNEY-CLIENT 
COM:MUNICATIONS, INTRUSIONS INTO ATTORNEY-CLD:NT 

RELATIONSHIPS, UNDISCLOSED MONITORING, 
AND INFILTRATION OF DEFENSE TEAMS 

Late 2008 

In 2008 Nashiri is charged with capital crimes in Guantanamo Bay. The charges 
are dismissed in 2009 and reinstituted in 2011. 

Mid-20U 

The Convening Authority attempts to issue a protective order governing the 
exchange of correspondence and other documents between defense counsel and 
their clients. The defense objects, and the protective order is withdrawn. 

2011 

Prison authorities prohibit all telephone communication between and their 
attorneys. Defense counsel challenge the telephone ban, and lose. Defense 
counsel must travel to Guantanamo for every in-person conversation with their 
clients. 

October 2011 

Guards confiscate privileged legal materials from the accuseds' cells, and JTF­
GTMO's legal department reads counsels' correspondence to their clients.3 

Defense counsel have no ability to independently investigate the extent of the 
disclosure or whether intelligence agencies \Vere involved. 

3 ACLU, In Guantanamo 911 Pretrial Hearings, Defense Attorneys Protest Obstacles to Effective 
Counsel (June 2017), available athttps://wy1w.aciu.orgJbiog/guantanamo-911-pretri:~!-hearing,s­
g~Jf\m.:J.tic,J.ttm:n1:y_~ _ _-_p_rnt(}_~;:_-_QQ5.t.,_3_~j_(}_Ltifl?.<;Jj_y!c)_-_rnJJ.nf~JJ.; United States Military Commission, United 
States afAmerica v. Mohammad eta/., AE 008 (MAH), at 8, i 

5 
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Over time, JTF-GTMO personnel seize privileged mail in defendants' cells so 
often that defense counsel characterize the seizures as "systematic."4 

November 2011 

Defense counsel send the latest in a long series of requests to the Deputy 
Secretary of Defense for Detainee Affairs to stop revie\ving attorney-client 
privileged comrnunications.5 Counsel predict, "The review and censorship oflegal 
materials will effectively grind litigation to a halt by barring legally required 
attorney-client com rn un ications ." 6 

December 2011 

The Corn mander of J oim Task Force-Guantanamo issues orders requiring 
military officials to review all legal correspondence bet ween defense counsel and 
their clients.7 Counsel who do nol agree to comply cannot visit their clients, and 
are placed in ·'the untenable position of either choosing to comply with the ethical 
rules applicable to them in military commissions, or violating those rules in order 
to communicate with their clients."8 

t, Joint Defense Counsel Letler to Charles Hagel, Secretary of Defense; Subject Requests to Improve 
the Conditions of Confinement in Guantanamo (20 May 2013), at 3m=, available at 
bttps;/ /ia60040~L us.archi ve.org/ .15 /iterns /? 03 :-s lB-2 0 .13~0S-2 O-ioint-1ei.ter-to-::ec-hage1-pii­
redacted_/7 0331B-·201_3--0S--2 O--jc:int-1ett.er-to-~;ec-hage1-pij-redacu.:d-pdf (hereinafter ((Joint Defense 
Counsel Letter to Secretary Hagel (2 0 Jv!ay 2 013)."). See also OSCE Hum an Rights Situation GTMO 
(November 2 015), at 178 (Citing interviews with defense counsel). 

5 Letter from Counsel for High-Value Detainees to Deputy Secretary of Defense for Detainee Affairs, 
Subject: Request to Cease and Desist On-Going Attorney-Client Privilege Violations and For 
Compliance V!lth Domestic and lnternational Law Standards Regarding Detention Condit.ions, 1 
November 2011, available at 
http:/ /rn~~d)a.:rl3aEn~hcrald.corn /sEnedia./2 01.1 / 1 .l /01 /1 '7 / 4~; /}OJ jc.Sc.S 6. pdf. 

6 Lett.er from Counsel for High-Value Detainees to Deputy Secretary of Defense for Detainee Affairs. 
Subject: Request to Cease and Desist On-Going Attorney-Client Privilege Violations and For 
Compliance With Domestic and International Law Standards Regarding Detention Conditions; 1 
November 2011, available at 
b_ttp: / /rnE.:dia.rnian1i_herald.corn/~;n1ecH~~/2 01_1 / 11/01_/ 1_7_/ 45_/lO~jc:.Sc:.5 6,pdf. 

7 JTF-GTMO Commander, "Memorandum For: See Distribution; Order Governing Written 
Communications Management for Detainees Involved in Military Commissions, (27 December 2011), 
available at JTF-GTMO Commander, "Memorandum For See Distribution - Order Governing Logistics 
of Defense Counsel Access to Detainees lnvolved in Military Commissions", 2 7 December 2 011, 
available at hltps:/ /w11vw.aclu.org/fiies/assets/gitmo_orders_2011122 7.pdf. 
8 United States Military Commission, United States of America v. Mohammad et al., AE 008 (MAH). 
avai 
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January 2012 

The Chief Defense Counsel determines that defense counsel in US v. 
A1 oham mad, et al, cannot adequately safeguard attorney-client privileged 
communications, and issues an ethics instruction prohibiting defense counsel 
from using the Guantanamo legal mail system for privileged communications. 
Defense counsel are unable to exchange confidential written communications 
with their clients for almost two years,9 and face-to-face client meetings become 
substantially less effective. 10 A military com missions order in US v. Mohammad. 
et al regarding privileged written communications management is not adopted 
until November 2013.11 

Also in January 2012 

JTF--GTMO's chief staff attorney reportedly discovers the rooms in which defense 
counsel had been meetings clients for years are wired with microphones that look 
like smoke detectors. The chief of the guard force reportedly assures him nobody 
at Guantanamo was turning on the microphones to listen in on privileged 
attorney-client meetings. 12 The prison camp commander is reportedly left 
una,vare of the discovery, 13 as are defense counsel. 

March 2012 

The prison camp commander writes Southern Command that "no microphones 
are installed" in attorney/client meeting rooms "to ensure privacy between the 
attorney and client is maintained.;' 14 

c; LAWFARE Another Order in the 911 Case, This One On Legal Mail, available at 
https: / /wvvw.lawfare blog.com/ another-order-911-case-on e-legal-mail#. 

to United States Military Commission, United Stales of America v. l'viohammad et al., AE 008 (MAH), at 
9. 
11 United States Military Commission, United States of America v. Mohammad et al., AE OlSU, 6 
November 2013. 

12 Carol Rosenberg, "Attorney-client meeting room was bugged, Navy lawyer testifies at 
Guantanamo", Miami Herald website (12 February 2013) available at 
http:/ /www.miamiherald.com/news 
/nationworld/world/americas/guantanamo/artlclel 9472J O.html 
13 Carol Rosenberg, "At:torney--c:lient meeting room was bugged. Navy lawyer testifies at 
Guant,1.narno", Miami Herald website (12 February 2013) available at 
http:/ /www.miarniherald.com/news 
/nationworld/world/americas/guantanamo/article1947210.html 
14 Carol Rosenberg, "Attorney-client meeting room was bugged, Navy lawyer testifies at 
Guantanamo", Miami Herald website (12 Februar:y,2013) available at 
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May 2012 

At arraignment, defense attorneys for accused charged in US v. Mohammad, et al 
argue describe how they were unable to confidentially communicate with their 
clients during the period in which th e Convening Authority decided whether to 
move forward with capital charges. 15 

J anuary 20 l3 

An unknown government entity interrupts a military commission hearing by 
remotely silencing the courtroom audio feed. The act is tantamount to censoring 
the proceedings, a function reserved for the judge. 16 

Defense counsel discover that courtroom microphones can capture confidential 
conversations between attorneys and their clients, even when purposefully muted 
by attorneys . 

f'ebruary 20 13 

The commander oftbe detention camp acknowledges under oath that he had 
known for more than a year that several attorney-client meeting rooms contained 
cameras and dummy smoke detectors serving as listening devices. 17 

The Government argues in court there was no effort to conceal the devices, and 
their purpose was clearly labeled. 18 The military judge ordered JTF-GTMO to 
immediately dismantle the listening devices. 

http:/ /www.miamiherald.com/news 
/ nation world/world/ arncricas/guantarwmo /articlcl 94 7210.html 
l.5 Lawfare. Another Order in the 9 /1 l Case. This One On Legal Mail (6 November 2013) available at 
htt:ps:/ /www.Jawfareblog.com/anothcr-ordcr-911··Casc-one-lcgai-rnailff.. 

16 http~/ j \·V\'¥t.1V .n~:\A;yorker.con1j nev,;s / dai 1y .. co:nrnent/ a .. red-~ight · at·KU&n Lnarno 

17 KSM II (TRANS13February2013·AM2). at 2203. 

18 Carol Rosenberg, "Attorney--client meeting room was bugged, Navy lawyer testifies at 
Guantanamo", Miami Hera ld website (12 February 2013) available at 
http:/ /www.miamiherald.com/news 
/nationworld/world/amcricas/guantanamo/articlel 947210.html 
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Defense counsel describe the "crippling" impact of the spy.u1g revelation on the 
e ffective assistance of counsel and the r ight to a fair trial, '·grounds alone which 
wou ld juslify appellate reversal of any military commissions conviction ." l9 

Defense counsel have no ability to independently investigate disclosures or 
whether inteU.igence agencies were involved . 

March 2013 

Defense counsel discover, lhrough a series ofIT-related failures, that some 
unknown amount of privileged work product had been disclosed to the 
prosecution, IT personnel not bound by non-disclosure agreements, and other 
unknown entities. The failures demonstra te that irrespective of its pr ivileged 
nature, defense coun sel computer data is not segregated or treated d ifferen tly 
than data belonging to other computer sys tem users. Defense counsel have no 
ability to independently investigate these disclosures , whether to mitigate harm, 
evaluate remediation, look for Olher disclosures, or reliably reassure their clients 
that, going forward, privileged work product will be protected. 

• Defen se counsel learn that despite assurances to the contrary, active 
mon .iloring of th e.ir internet use is not conducted differently than for other 
system u sers, a llowing IT technicians outside MCDO to monitor defense 
counsel on-line . The failure is revealed when a defense team member 
opens a web page and immediately receives a phone call about sidebar 
content from an unknown IT technician . 

• 
• A hu ge number of defen se com purer files unaccountably d isappear from 

network systems, including materials as highly sensitive as letters between 
counsel and their clients Files from defen se counsel are unaccountably 
placed in other organizations' computer folders. Some defense team 
members are unable to access their files or edit shared files. The situa tion 
worsens over time.20 

• Following broad searches of archived eleclron ic commun icalions on behalf 
of the prosecution , IT technicians send the prosecution what may have 
been hundreds of th on sands of internal defense emaiJs.2t The C'.b ief 

l 9 joint Defense Counsei Letter to Secretary Hagel (20 May 2013). 

20 Lawfare, 9/18 Session #2: the ChiefDcfonse Counsel on IT (18 September 2013). available at 
.h tto~~ I j WV.ftV.l<!\·Vfan?b io~r,corn/ 91 H··St?ssiotl-2 · chiHf· dGF~11:>e· counsa l · i r.. 

21 The searciles yield hundreds of thousands of results, contained in an undetermined number of 
emails. 
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Prosecutor guarantees that "f.a]t no time did any prosecutor actually view 
the content of any privileged defense communications".22 

April 2013 

The in light of these IT-related failures, the Chief Defense Counsel determines 
that defense counsel cannot adequately safeguard attorney-client privileged 
communications. The CDC issues an ethics instruction prohibiting defense 
counsel from using Defense Department computer networks, including email, to 
transmit privileged or confidential information. Efforts to mitigate the risk of 
improper disclosure more than triple the amount of time necessary for defense 
counsel to draft and file pleadings.23 

April 2013 

The military judge in US v al N ashiri abates proceedings for two mon tbs due to 
the Government intrusions into defense e-mails.24 

May 2013 

After receiving no response to thirteen (13) letters addressed to the Deputy 
Assistant Secretary of Defense for Rule of Law and Detainee Policy, defense 
counsel write directly to the Secretary of Defense to address, inter alia, the 
systematic seizure of attorney-client privileged materials. Counsel ask the 
Secretary of Defense to cease the daily searches oflegal bins and "order an 
immediate investigation into the identity of the persons responsible for ordering 
these seizures of attorney-client privileged materials as well as the purpose for 
the seizures."25 

22 OSCE Human Rights Situation GTMO (November 2015), at 2-3 (quoting Chief Prosecutor Mark 
Martins Remarks at Guantanamo Bay (10 June 2013), available at htt_l).//w-ww.lawfa.reblog,comiwp­
content:/trnloads/2013/06/Ctnef-Prnserntor-Statement). 
23 OSCE Human Rights Situation GTMO (November 2015), at 179-180. 
24 Washington Post, Guantanamo dogged by new controversy after mishandling of e-mails (11 April 
2013), available at tittps:/ /wv,w,washim;tonposLcom/national/guantanamo-·dogged-bv .. new­
controversv-after-rnishandling_-of-e-mailsj2013j04/11/1_973tif9a-a2dd-lle2-82_bc-
S l 1S3Bae90a4 stcrr_y.htmi7utm terrn=.aa8S2fOcdaSc. 
25 Joint Defense Counsel Letter to Secretary Hagel (20 May 2013). 
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"This systematic pattern of harassment, degradation, and unauthorized seizures 
of attorney client privileged materials has degraded the trust and respect 
necessary to establish and maintain an effective attorney client relationship. 
These unprecedented violations destroy the prisoner's confidence in the 
confidentiality and sanctity of defense work product and discourage them from 
leaving their cells to attend meetings with their attorneys since their cells are 
tossed whenever they do so."26 

August 2013 

The judge in US val Nashiri accepts over defense objections, JTF-GTMO 
assertions that attorney-client meetings were not monitored over the previous 
two years, and decides there no need to consider whether meetings were 
monitored in the years prior.27 As for future monitoring: 

"In the absence of evidence of past monitoring, issuing an order prohibiting 
future monitoring would constitute judicial overreach and issuance of an advisory 
opinion. The JTF Commander and his subordinates have a preexisting legal duty 
not to monitor attorney-client communications, and issuing an order requiring 
them to execute their duties would be superfluous."28 

November 2013 

After tvvo years of litigation, the judge in US v. A1oham mad, et al issue an order 
regarding privileged written communications management.29 

26 Joint Defense Counsel Letter to Secretary Hagel (20 May 2013), at 5. 
27 US v. Al·-Nashiri, AE 149K, "Order·· Defense Motion for Appropriate Relief: Determine the Extent of 
Past Monitoring at Camp Echo [I and Order that No Future Monitoring Occur in JTF-GTtvIO Facilities", 
5 August 2 013, 

28 US v. Al-Nashiri; AE 149K, "Order - Defense Ivlotion for Appropriate Relief: Determine the Extent of 
Past Monitoring at Camp Echo [I and Order that No Future Monitoring Occur in JTF-GTMO Facilities", 
5 August 2013, at 4-. 

29 United States Military Commission, United States of America v. Mohammad et al., AE 018U, 6 
November 2013. 

Filed with T J 
16 October 2017 

11 

Appellate Exhibit 389 (AI-Nashiri) 
Page 35 of 50 



UNCLASSIFIED//FOR PUBLIC RELEASE 

Late 2013 

April 2014 

Court proceedi.ngs abate pcndi.ng an in vcstigation . The judge ap poin ts 
a special counsel to investiga te the matter . 

February 20 15 

was tortured.3 'l 

Augus t 2015 

OSCE represen tatives who are conducting a comprehensive human r ights 
assessment of the situation of detainees at Guan tanamo receive a -surances from 
the US that.: 

• "ITJhere are currently no listening devices in r ooms used for attorney­
clien t meetings (and] that private conversations between counsel and their 
clien t in the court.room remain private and are not recorded, transmitted 
or shared with anyone outside the privileged attorney-·client 
relation ship . " 32 

• "{T}he prosecution is not involved in reviewing any detainee's legai. mai.l , 
does not commun icate with JTFGTMO personnel concern ing th e review of 
materials, and is not privy to the information con tained in the legal 
mail. "33 

30 Reuters, How a Simple Phone Call Changed the Course of Jus tice a t GlTMO (12 October 2015) 
available at htty:i j W\Jv''vV.nevls\-veel\.C<nr1/r~~1nr.i- l)~B·al .. sl·tjbh:.g·t:~ul<:---3 79202. f 

31 ht tD: i / ·v11''..A.:',N. inde [WBde.n t.co,ukl nev.1s I v1Gr}d / an1ericas / co incid ~t~i.:e .. •>r--infiltr<3tion--tda1--c);: ... 

§}.j~g~!:l,;.nJ.:P..hi.\1?.[~~l·E~lt?.fJ.:!!.t1?.[:.\~5&~.?.~9.:).g.rng!J.i.?.~~.:1.\?fn1~!1.::l.:bJ,.11L [cite something else · can't 
get pdiJ 

32 OSCE Human Rights Si tuation of Detainees at Guantanamo (November 2015), at para. 402, citing 
US comments to the draft report that were submitted on 6 August2015. ld at para. 96. 
33 OSCE Human Rights Situation of Detainees at Guantanamo (November 2015), at fn 1036 citing US 
comments to the draft report that were suhmitt1~ ,m 6 August 201 5. ld at p;ira. 96. 
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June 2017 
The government acknowledges having ''unintentionally" eavesdropped on 
attorney-client communications at Guantanarno.34 

34 http: /_/vv\.vvv, rniarnj her~}d.corn/ne,1vs/nation .. 
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EXHIBIT B 

ELLEN Y AROSHEFSKY 
Howard Lichtenstein Distinguished Professor c~fLegal Ethics 

Executive Director c~fthe A1onroe Freedman Institute for the Study o_f Legal Ethics 
Maurice A. Deane School of Law 

Hofstra University 
121 Hofstra University 

Hempstead, NY 115549 
(516) 463-5882 

yaroshef@hofstra.edu 

ACADEMIC EMPLOYMENT 

Hofstra University School of Law 
Howard Lichtenstein Distinguished Professor of Legal Ethics 
Executive Director of ihe lvfonroe H. Freedman Institute for the Study of Legal Ethics 
Teaches a range of courses in Legal Ethics, Criminal Procedure, Access lo Justice 
Develop symposia and ethics programs 
Directs the Freedman Fellowship Program 

2016-Present 

Benjamin N. Cardozo School of Law 1994-2016 
Executive Director, Jacob Burns Ethics Center in the Practice of Law 
Clinical Professor of Law 
Taught a range of courses in Legal and Judicial Ethics, Evidence, and Wrongful Convictions 
Youth Justice Clinic. 
Developed symposia and ethics programs. 
Directed and taught Cardozo' s Intensive Trial Advocacy Program. 

Columbia Law School 
Adjunct Professor of Law 
Course: Professional Responsibility 

Fordham School of Law 
Adjunct Professor ofLaw 
Course: Ethics in Criminal Advocacy 

PROFESSIONAL SERVICE 

New York State Bar Association Committee on 
Standards of Attorney Conduct (COSAC) 

New York County Lmvyers Association 
Professional Ethics Committee 

New York Civil Liberties Union 
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Board Member 
National Association of Criminal Defense Lawyers 
Co-chair, Ethics Advisory Committee 

American Bar Association 
Criminal Justice Section 
Co-chair of Ethics, Gideon and Professionalism Committee 

New York State Joint Commission on Public Ethics (JCOPE) 
Commissioner 

Association of the Bar of the City of New York 
Criminal Courts Committee 

New York County Lavvyers Association 
Juslice Center Advisory Board 

Association of the Bar of the City of New York 
Committee on Professional Responsibility 

National Conference of Bar Examiners 
MPRE Drafting CommiLtee 

Center for Constitutional Rights 
Executive Committee 
Board Member 

Legal Services for New York City 
LSNY Planning Process Advisory Commiltee 

PUBLICATIONS 

2003-Present 

2006 -2014 

2012-2014 

2008-201 l 

2004 -2007 

2002-2004 
1994 -1998 

2002 

2001-2015 

200]- 2002 

Afinisters a/Justice ancli\1ass Incarceration, (with Lissa Griffin) Georgelown l Legal Elhics 301 (2017) 

Prosecutorial Accountability 20, (with Bruce A Green), 92 NOTRE DM1E L REV 51 (2016), 

Neri1 1vfodels for Prosecutorial Accountability, 2016 CARDOZO L REV de novo 132 (2016), 

Changing the S'chool to Prison Pipeline: Integrating Trauma lnfimned Care 
in the New York City School System, in Collected Essays impact: Threat of Economic 
Inequality, l N.Y Law School Impact Center for Public Service Law l 99 (2015) 
(with Anna Shwedel) 

Ethical Issues in Class Action Representation, Institute for Law and Economic Policy Conference 
Materials (2015) 

Waiting for the Elevator: Talking About Race, 27 Georgetown l Legal Ethics 1023 (2014) 
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Defense Lawyering and Wrongful Convictions (with Laura Schaefer), Allison D. Redlich, James R. 
Acker, Robert .T. Norris & Catherine L. Bonventre (eds.), Examining Wrongful Convictions: Stepping 
Back, Moving Forward (Durham, NC: Carolina Academic Press) (2014) 

Ethics in Criminal Advocacy, The State of Criminal Justice 2013 (American Bar Association) (coauthored 
·with Peter A. Joy) 

50'h Anniversary ojBrady: Cognitive Bias and Beyond, The Champion, Jlme 2013 

New Orleans Prosecutorial Disclosure in Practice After Connick v. I7wmpson, 25 Georgelmvn J. Legal 
Ethics 913 (2012) 

Ethics in Criminal Advocacy, The State of Criminal Justice 2012 (American Bar Association) (coauthored 
with Peter A. Joy) 

Prosecution Ethics in Context (with Bruce A. Green), in Lav,;7ers in Praclice (Leslie C. Levin and Lynn 
Mather (eds.), University of Chicago Press (2012) 

Prosecutorial Disclosure Obligations, 62 Hastings L.J. 132 l (2011) 

Ethics in Criminal Advocacy, The State of Criminal JusLice 2011 (American Bar Association) ( coauthored 
·with Peter A. Joy) 

F'orev.'ord· Nev.' Perspectives on Brady and Other Disclosure Obligations: What Really Works. 31 
Cardozo L. Rev. 1943 (2010) 

Enhancing the Justice ?vfission in the Exercise of Prosecutorial Discretion. 19 Temple Pol. and Civ Rts. 
L Rev. 343 (2010) 

My Client, the Cooperator Lied: Now What? Commentary Symposium, Criminal Lav.' Defense. Ethics, 
and the Client Who Plans to Lie, 7 Ohio St. J. Crim. Lmv 659 (2010) 

Ethics in Criminal Advocacy, The State of Criminal JusLice 2009 (American Bar Association) (coauthored 
vvith Peter A. Joy) 

Prosecutonal Discretion and Post-Conviction Evidence a/Innocence. 6 Ohio State J. Crim. L. 467 
(2009) ( coauthored with Bruce A. Green) 

Ethics and Plea Bargaining, American Bar Association Criminal Justice Symposium (Fall 2008) 

Ethics in Criminal Advocacy, The State of Criminal Justice 2008 (American Bar Associalion) (coauthored 
with Bruce A. Green) 

Zealous Lawyering Succeeds Agamst All Odds. 1i1aJor Mori and the Legal Team for David Hicks at 
Guantanamo Bay, Symposium Issue, 13 Roger Willian1s L. Rev. 469 (2008) 

]vfilitwy Lawyering at the Edge of the Rufe o.f Law at Guantanamo: Should Lawyers 
Be Permitted to Violate the Law, 36 Hofstra L. Rev. 563 (2008) 
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State of Washington v. Sherrie Lynn Allery, Victory De.~:vtte Conviction in Michael E. Tigar and Angela J. 
Davis (eds.), Trial Stories, 13 (2008) 

,':Jfxret Evidence is Slowzy Eroding the Adversary .~ystem, 34 Hofstra L. Rev. 1063 (2006) 

C:lassified information and the Court~, Secret Evidence and the Comts in the Age of National Security, 5 
Cardozo Public Law, Policy and Ethics Journal l (2006) 

Conference Overview and Summary, The New York City Housing Court in the 2F1 Century, 
3 Cardozo J.Pub. Policy, Law and Ethics Journal 591 (2006) (with Marilyn Flood) 

Wrongfitl c:anvictions.· it ls Time to Take Prosecution Discipline Seriously, Symposium, 8 U.D.C. Law 
Review 275 (2004) 

introduction to the Cooperating Witness Conundrum, 23 Cardozo Law Review· 747 (2002) 

S'ession Four: Special Issues in Assisted Settlement, A 5,)mposium: Ethical Issues in ,5ettlemem 
Negotiations, 52 ivlercer Law Review 947 (2001) 

Unethical Clauses in S'ettlement Agreements. New York Employment Law and Practice Vol 2, No. l 
(2000) 

Litigation Ethics. Course lvfaterialsfor Continuing Legal Education, Malerials on Client and Witness 
Perjury, ABA Section of Litigation, (2000) 

Cooperation ·with Federal Prosecutors: E).:periences of Truth Telling and Embellishment, 68 Fordham 
Law Review 917 (]999) 

Advertising. Tm;geted lvlailingsfor Personal h?fury and Criminal Clients, New York Professional 
Responsibility Reporter (June 1998) 

How Future Lawyers Learn, Federal Bar Council NeYvs (1997) 

Balancing Victim's Rights and Vigorous Advocacy/or the Defendant, N.Y.U. Annual Smvey of American 
Law 135 (1989) 

The Tucson lhii and Jt5 Legal Consequences a/Asylum S'eekers, 9 Proceedings of the National Legal 
Conference on Immigration and Refugees (l 986) 

PRESENT A TIO NS IN PROFESSIONAL & ACADEMIC PROGRAMS (since 2003) 

One the Rock5. Hot Topic Ethical hsues, White Collar Seminar, National Association of Criminal 
Defense Lmvyers (9/17) 

Top Ten Ethical Rules fi;r TYhite Collar Lawyers, \\lhite Collar West Coast Conference, National 
Association of Criminal Defense Lawyers (6/17) 
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What Constitutes A Cert. Worthy Petition to the S'uprenze c--:ourt. Second Circuit Court, United States 
Courthouse (5/17) 

Ethical Issues in the Practice of Criminal Law, New York City Bar (5/17) 

Current Ethics Issues in Commercial Litigation, Commercial and Federal Litigation Section, NY State 
Bar Association (5/17) 

Ethical Issues inJ\.fental Hygiene Legal Service, Second Department Continuing Legal Education 
Program (4/17) 

Ethics in Antitrust Litigation, 65th A.BA Annual Antitrust Law Spring Meeting (3/17) 

Ethics and Professionalism: Best PracticesfcJr Attorneys 2017, New York City Bar (3/l 7) 

Ethical Issues in the Practice of Law, The Presidential Inauguration and the Unfolding Era, City 
University of New York Law School (1/17) 

New AIU A1odel Rule of Professional Conduct against Harassment and Discrimination: Understanding 
the Rule in Detail, Practicing Law Institute (]2/16) 

Current Ethical hrnes in Immigration, Annual / J /! 6) 

What's in a Name? Or a Number?.· Attorney Advertising and Ratzngs, New York State Bar Association 
(10/16) 

AfedicalAfari.juana in New York, New York State Bar Association (10/16) 

301
h Annual lvletropolitanNew York Trainer, New York University Law School (3/16) 

Ethical Issues in c--:riminal Practice, The Legal Aid Society (12/15) 

Twenty Five Years of Wrongful Convictions Conference, Northeastern School of Law (9/15) 

Ethics in Juvenile Defense, National Juvenile Defender Center, Georgetown Law School (4/15) 

Navigating the Complex Ethzcaf issues, Cannabis Business, Law and Ethics (4il5) 

Ethical Issues in Class Actions, Institute for Lavv and Economic Policy ( 4/15) 

Legal and Ethical C)bligations in Discovery, Public Defender of the Ninth Judicial Circuit (3/15) 

Ethical Obligations ofJudges and Prosecutors, ABA Tenth Annual Summit on indigent Defense 
Improvement Thurgood Marshall School of Law (2/ 15) 

Ethical Issues in indigent Immigration Cases, Brooklyn Defender Services (2/ 15) 

Ethics in Forensic S'cience, Virtual Lunch Series, American Association of American Law Schools (12/14) 
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Ethics Seminar, White c--:ollar Crime Seminar, National Association of Criminal Defense Lmvyers (l l/14) 

Ethical Issues in Forensic S'cience. New York State Bar Association Criminal Justice Section Fall 
IVIeeting ( 10/14) 

Protecting the S'ixth Amendment 50 Years Later Current Issues in Ethics and Technology, Second Circuit 
Judicial Council (6/14) 

Ethical Obligations in Dealing with Child Victims: Role and Re;.,1wnsibilities o.(System Actors, American 
Bar Association Criminal Juslice Section (5/14) 

_Ethical Issues fbr the Defense Relating to Forensic Science, 14th Annual Public Defender Retreat (4/14) 

Race and Access to the Justice S'.ystem, Georgetown University Law Center (3/14) 

Ethical Choices in Dealing with Crime Victims: rVhat is the Prosecutor, Defender and Judge To Do? 
American Bar Associalion Criminal Justice Section (2/14) 

Ethical Choices Regarding Discovery and Forensic Science. Nevv York State Bar Association Criminal 
Justice Section Fall Meeting (10/13) 

Prosecutorial Disclosure Obligations, Fifth Circuit Judicial Conference, (5/13) 

Ethics in Plea Bargaining and Discovery, Chief Justice's Indigent Defense Summit, Virginia State Bar (5/13) 

Basics 1~/Criminal LawfiJr the Criminal and Civil Lawyer, New York State Bar Association, (4/13) 

Criminal Law and Ethics: The Present S'tate o.f Brady, A View fhnn Both S'ides, New York County 
Lmvyers Association, (4/13) 

501
h Anniversary of Gideon v. Wainwright, American Constitution Society, Cardozo Lmv School (3/ 13) 

Gideon in the 2F1 Century. American Bar Association Criminal Justice Section Roundtable, (2/13) 

Workshop Presentation, The Nalional Instilute for Teaching Ethics and Professionalism. (6/12) 

Ethics and Open Source Sojrware, Practicing Law Institute, (l lil 1) 
Challenging Ethical Dilemmas: Candor, Client Competen.~y and the Use of Social Networldng, New 
York County Lav,/yers Criminal Trial Advocacy TnsLitute, ( I l /11) 

Legal and Ethical Implications for Defense Counsel, Prosecutors and the Court in Cutting Edge Forensic 
,':Jc,ience bsues: Discove1y and Disclosure Obligations. Nevv York State Bar Association, (11/11) 

Attorney Advertising Social 1i1edia and Ethics, National Advertising Division Annual Conference, (10/11) 

Ethics fen· Corporate Counsel, New York State Bar Association Corporate Counsel Section, (11/10) 

Ethical Considerations/or Using Technology in Your Practice American Bar Association Section on 
Litigation, ll th Annual Women in Producl Liability Conference (11/ 10) 
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Prosecutorial Ethics, Sixth Annual Defending the White Collar Case (9/10) 

Ethical hsues in Prison Actions, Prison Law 2009, Practicing Law Institute (9/10) 

Difficult Ethical Choices. Office of Legal Catmsel, Second Circuit Com1 of Appeals (7/10) 

Prosecutors and Their Disclosure Duties, American Bar Association Professional Responsibility Annual 
Conference (6/10) 

Litigating Under the New Ethics Rules. A Close Look at Rufe 3.3 and Gender Bias in the Courthouse, 
New York Women's Bar Association (5/10) 

Update on Legal Ethics in Investigation. National Employment Lawyers Association Spring Conference ( 5/10) 

Ethical hsues with Blogging. Friending and Tweeting, Association of the Bar of the City of New York (3/10) 

Ethical bsues in Criminal De_knse Practice. 24111 Annual Metropolitan Nevv York Trainer (3/10) 

Ethics.for c--:mporate Counsel, New York State Bar Association Third Corporate Counsel Institute (11/09) 

Ethical Implications of Open Source Strategies, Open Source Software, Practicing Law Institute,(] 1 /09) 

The New New York Rules o/Profi·ssional Conduct in Criminal Practice, Cilibar Center for Conlinuing 
Legal Education ( 11/09) 

Examining Modern Approaches to Prosecutorial Discretion, Keynote Address, Temple University 
Beasley School of Law Political and Civil Rights Law Review Annual Symposium (10/09) 

Racial Issues, Confidentiality and Other Ethical Dilemmas, 2009 Annual Criminal Defense Conference, 
Milwaukee, Wisconsin (9/09) 

Ethical issues in Prison Actions, Prison Law 2009, Practicing Law Institute (9/09) 

Ethical hsues in Special Education. Seventh Annual School Law Institute, Practicing Law Institute, (5/09) 

Past, Present and Future of Guantanamo, CSPAN, April 2009 

Ethical Implications of Open Source Strategies, Open Source Software, Practicing Lmv Instinite, (l l/08) 

Confidentiality and Its Limits. Legal Ethics in Ne11v· York, Lorman Educational Services, New York (9/08) 

Ethical Issues in Client Representation at Guantanamo, Association of Professional Responsibility 
Lawyers, (5/08) 

The Prosecution Ethic, Sy111posium in Tribute to Seattle-King County Prosecutor Norm Maleng, Seattle 
Washington (5/08) 

The Bi-Annual Criminal Justice Retreat: A ,':Jummit on the Prosecution Fimction, Association of the Bar 
of the City of New York (4/08) 

Filed with T J 
16 October 2017 

7 

Appellate Exhibit 389 (AI-Nashiri) 
Page 44 of 50 



UNCLASSIFIED//FOR PUBLIC RELEASE

UNCLASSIFIED//FOR PUBLIC RELEASE

Ethical Issues in Direct and Cross Examination, American Bar Association Criminal Justice Section, (4/08) 

Ethical Issues in Witness Preparation, Commercial and Federal Litigation Section, New York State Bar 
Association, ( 1 /08) 

VVhat Every Attorney Must Know About Ethics, Practicing Law Institute (12/07) 

Ethics and Professionalism in Plea Negotiation: Best Practices and Worst Pitfidls. American Bar 
Association Criminal Juslice Section 2007 Fall Conference, Washington, D.C., (11/07) 

Business and Ethical Implications of Open Source Strategies, Open Source Software, Practicing Law 
Institute, (11/07) 

Confidentiality and Cm~flicts, Back to Business, Proskauer Rose LLP, (l l/07) 

Lawyering and Terrorism Cases, Legal Dilemmas in a Dangerous World: Law Terrorism and Nalional 
Security, Roger Williams University School of Law, (11/07) 

Lawyering at the Edge of the Rule ofLaw. Ethics Conference: Lmvyering at the Edge, Hofstra Law 
School ( 10/07) 
Ethics in Employment Law, Jackson Lewis Women's Employment Law Conference, New Jersey (10/07) 

Zealous Representation: Ethical Limits and Trial Techniques, New York State Bar Associalion (5/07) 

Ethical Practices in Start--Ups and Smaller Firms, Association of the Bar of the City of New York, (5/07) 

Ethics for the Immigration Lawyer. Federal Bar Association, New Jersey 26th Annual Hon. William H. 
Slrasser Immigralion Conference, (5/07) 

Ethical Issues in Special Education, Fifth Annual School Law Institute, Practicing Law lnslitute, (5/07) 

Potential Criminal Exposure of Attorneys, Professional Responsibility and Risk Management Conference, 
New York (10/06) 

Attorney-Client Privilege, Inadvertent Disclosure and Document Retention, Jackson Levvis ·women's 
Employment Law Conference, New Jersey (10/06) 

Ethical issues for intellectual Property Lawyers, The Copyright Society of the USA, New York (9/06) 

Ethical hsues in Advising the Self Represented, New York Family Court (9/06) 

Ethical Issues/or the Entertainment Lawyer, Associalion of the Bar of lhe City of New York Cenler for 
Continuing Legal Education, (6/06) 
Prosecution Ethics, American Bar Association Professional Responsibility Conference, Vancouver, B.C. 
(6/06) 

Ethical hsuesfiJr Employment Lawyers, National Employment La\vyers Association, (5/06) 

Ethical Issues in Special Education, Sixth Annual School Law Institute, Practicing Law lnslitute, (5/06) 

Filed with T J 
16 October 2017 

8 

Appellate Exhibit 389 (AI-Nashiri) 
Page 45 of 50 



UNCLASSIFIED//FOR PUBLIC RELEASE

UNCLASSIFIED//FOR PUBLIC RELEASE

Lawyers in the Dock: When Does Good Lawyering Become Criminal Conduct, Association of the Bar of 
the City ofNe,v York Center for Continuing Legal Education, (2/06) 

Prosecution Ethics, Association of Professional Responsibility Lawyers, (2/06) 

The Law and Ethics of Criminal Defense in Terrorism Cases, Association of American Lmv Schools, (l/06) 

Bridge the Gap, Practicing Law Institute, (12/05) 

Secret Evidence is Eroding the Adversmy System, Lav,;7ers' Ethics in an Adversary System, 2005 Legal 
Ethics Conference, Hofstra Law School, ( 11/05) 

The Changing Legal Profession, Legal Ethics in the New MiJJennium, American Association of Lmv 
Schools Professional Responsibility Conference, (6//05) 

Ethical Issues in ,'-JJJecial Education, Fifth Annual School Law Institule, Practicing Law Instilute, (4//05) 

Ethical l5sues m Pro Bono Work, City Bar Center for Continuing Legal Education, (6/05) 

Ethical Dilemmas for Financial Services Attorneys. SlA Compliance and Legal Division, ( 6/05) 

EthicsfiJr the Immigration Lawyer, City Bar Center for Continuing Legal Education, (3/05) 

Ethical Considerations for Corporate investigations, Cily Bar Center for Continuing Legal Educalion, 
(9/04) 

Timely Ethical hmes: Cooperating Witnesses, Federal Bar Council, (11/04) 

Ethical Issues/or the Entertainment Lawyer, City Bar Cenler for Continuing Legal Education, (6/04) 

Ethics for the Immigration Lawyer, City Bar Center for Continuing Legal Education, (3/04) 

Ethical hmes in Dealing with the D~tficult Client, New York Employment Lm:v;7ers Annual Conference, (l l/03) 

Internet Ethics, New York County Lm:v;7ers Association, (10/03) 

The Evolving Defense Function in the Wake of Sarbanes-Oxley, New York Council of Defense Lav,;7ers 
2003 Biennial Retreat, with SEC Commissioner Harvey Goldschmid, SDNY Judge Jed Rakoff and New 
York State Attorney General Eliot Spitzer, (l 0/03) 

Child Abuse, Neglect & the Foster Care !:-i}stem - 77w Attorney ·s Role & Responsibilities 2003, Practicing 
Law Institule, (3/03) 
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LEGAL EMPLOYMENT 

Ethics Consultant 2008-Present 
Advise and represent lav,;7ers and judges on matters pertaining to the law governing lawyers; expert 
witness. 

Clayman and Rosenberg, New York NY 2006 - 2008 
(){Counsel 
Advised and represented lav,;7ers and legal organizations on matters pertaining to the law governing 
lav,;7ers; expert wilness. 

Hinshaw & Culbertson LLP, New York, NY 2004 - 2006 
Of Counsel 
Advised and represented lmv;7ers and legal organizations on matters pertaining to the law governing 
lmv;7ers: expert witness 

Private Practice, Nevv York, NY 
Criminal, civil rights and constitutional rights litigation 

Center for Constitutional Rights, New York NY 
National practice in civil rights and international human rights. 

Gibbs, Douglas, Theiler, Yaroshefsky and Drachler, Seattle, WA 
Criminal defense and civil lights litigation 

Seattle-King County Public Defender, Seattle, WA 
Criminal defense litigation 

Puyallup Indian Tribe, Tacoma, WA 
StajjAttorney 

1988 - 2000 

1982 - 1988 

1980 - 1982 

1976-1980 

1975 - 1976 

Provided general legal counsel to tribe on land rights and economic development 

BAR ADMISSIONS 

New York and Washington State Courts 
Second and Ninth Circuit Courts of Appeals 

Rutgers School of Law, Newark, New Jersey 

Douglass College for Women 

EDUCATION 

Rutgers University, New Brunswick, New Jersey 
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HONORS 

"Eric NeisserAwardfor Ourstanding Public Service," 
Rutgers University School of Law 

"Outstanding Contribution in the Field of Criminal Law Educarion" Alvord 
Ne,v York State Bar Association, Criminal Justice Section 

Monrad G. Paulsen Award (with other members of the clinical faculty) 
"fn recognition of devoted service to the ideals and purposes qfLegal Education" 

American Immigration Lawyers Association Award 

Steps to End Family Violence Award 
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MILITARY COM1\HSSI0NS TRlAL JUI>ICJARY 
GUANTANAMO BAY, CUBA 

AE389 

UNITED STATES OF Al\IERICA Draft Order 

v. 
J\ 

Defense Motion to Abate Proceedi~s \ 
Pending the Detailing of Learned cAµ~l 

ABD AL-RAHL,1 HUSSEIN 
MUHAM:!\1ED ABDU AL-NASHlRJ 

--:~. ~~' 
16 October ~-0~ ' 

£ .• ~ \ 
\ .,, ,, 
\ •' 

. 'is 
1. On 11 October 2017, the Chief Defense Counsel, pursuan o his sole discretion and 

/~ . 

authority under Rule for Military Commission 50 /~B), excused Mr. Richard 

' ' 
Kammen, Ms. Mary Spears, and :Ms. Rosa Eliade(~, , · 

t 
\:::~ 'y'' 

2. Mr. Al-Nashiri has the right to be represe~~~t counsel learned in the law regarding 

capital trials pursuant to Rule for Mil' · y ~mission 506(b ). 
, " . 

il' 
~ ,.,. 

3. Mr. Richard Kamrnen was Mr, Al~:hiri's sole counsel learned in the law regarding 
\ p· 

'is 

capital trials. .. /...;~:w· \ 

4. lVlr. Al-Nashiri cu1:e~~bt represented by a counsel learned in the law regarding capital 

""'% J 
trials. -~t,_"'-"''' 

('"'f>' 
5. The~~ \.J seeks an Order to Abate tlie Proceedings Until a Learned Counsel is 

Detaiiefr. .. 

't>~'' 
.•"~~)89 is hereby GRANTED. 

So ORDERED this __ day of October, 2017. 
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