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MILITARY COMMISSIONS TRIAL JUDICIARY
GUANTANAMO BAY, CUBA

AE 389

UNITED STATES OF AMERICA Defense Motion to Abate Proceedings
Pending the Detailing of Learned Counsel

V.

ABD AL-RAHIM HUSSEIN
MUHAMMED ABDU AL-NASHIRI 16 October 2017

1. Timeliness: This motion is filed within the timeframe established by Rule for Military
Commission (“R.M.C.”) 905 and pursuant to Military Commissions Trial Judiciary Rule of Court
(“RC”)3.7.c.(1).

2. Reliel Reguested: The defense respectfully requests that these proceedings be held in
abatement pending learned counsel being detailed and the conditions that led to the withdrawal of
the previous learned counsel are remedied.

3. Overview: Mr. Al-Nashiri’s prior detailed learned counsel, as well as his two civilian counsel,
have withdrawn from representing him in this matter due to their inability to comply with their
obligations under the Model Rules of Professional Conduct based on the conduct of the
government writ large and the Rulings of this Commission. Mr. Al-Nashiri has the right to be
represented by at least one counsel learned in applicable law relating to capital cases since the
government is seeking to have him executed under the color of law, and he has that right at all

stages of the proceedings. Until a new learned counsel is detailed-—which cannot happen untif the
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underlying conditions that led to the withdrawal of the prior learned counsel are resclved-—ithe
proceedings must be abated.

4. Burden of Proof and Persuasiom: The defense bears the burden of persuasion by a
preponderance of the evidence. R M.C. 905(c)2)(A).

5. Statement of Facts:

The Convening Authority referred charges against Mr. Al-Nashiri to a capital military
commission on 15 September 2011. Mr. Richard Kammen was detailed to represent Mr. Al-
Nashiri as learned counsel, pursuant to R.M.C. 506(b), and filed his Notice of Appearance and
Agreement on 23 December 2008. (Attachment B). On 6 October 2017, Mr. Kammen, as well as
the two detailed civilian counsel in this case, determined that they were unable, consistent with
their ethical obligations, to continue to represent Mr. Al-Nashiri in this capital military commission
and requested to withdraw pursuant to RM.C. SOS(d)(2)B). Brigadier General (BGen) John
Baker, the Chief Defense Counsef, and the only authority competent to excuse defense counsel,
agreed and accepted their withdrawal requests, and excused Mr. Kammen and the other civilian
counsel from Mr. Al-Nashiri’s case on 11 October 2017, See AE 339J, AE 339K, and AE 339L.

Four military Jawyers have been detailed by the Chief Defense Counsel to represent Mr.
Al-Nashiri before this capital military commission: Lieutenant (L.T) Alaric Piette, JAGC, USN;
Major (Maj} Timothy McCormick, USMC; Major (Maj) Kenitra Fewell, JAGC, USAF; and Major
(Maj) Brett Robinson, JAGC, USAF. Of these lawyers, only two have the appropriate security
clearances as of this writing (1T Piette and Maj Robinson) and only one has formed an attorney-

client relationship with Mr. Al-Nashiri and entered a Notice of Appearance (LT Piette). None of
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these remaining defense counsel have tried a capital case and, as such, none are qualified as learned
counsel pursuant to R M.C. 506(b).

Brigadier General Baker has begun the process of finding and detailing new learned
counsel. {Attachment C). No learned counsel is currently detailed to this case.

A hearing in this case is scheduled for three weeks, beginning 30 Gctober 2017, AE 356G.
Mr. Al-Nashiri will not have a learned counsel by that time.

6. Argument

R.M.C. 506(b) codifies Mr. Al-Nashiri’s “right to be represented” by at least one lawyer
who is “learned in applicable law relating to capital case” in “any case” in which the “convening
authority refers a charge to a capital military commission.” This right terminates only “at such
time as all charges for which the death penalty is authorized are dismissed or referred as non-
capital offenses.”

At this time, Mr. Al-Nashiri’s case is referred to a capital military commission. As such,
lhe has a right to a learned counsel. None of the charges for which the death penalty is authorized
have been withdrawn nor have they been referred as non-capital offenses. As such, Mr. Al-
Nashiri’s right to be represented by leamed counsel has not been terminated. Thus, his
representation at the upcoming hearings is required to include a leamed counsel. Because no
learned counsel is currently detatied, nor will ene be detailed by the start date for the next hearing,
30 October 2017, the hearing must be continued.

Representation encompasses more than having a lawyer stand next to someone in court.
Adequate representation requires diligent preparation, at the very minimum. New learmned counsel

will need time to acquaint herself or himself with the facts of the case, the posture of the case, and

~
2
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to meet with and develop an attorney-~client relationship (if possible} with Mr. Al-Nashiri. Only
then could they be considered to be representing their client.

Additionally, representation includes the filing of motions, investigation, and trial
preparation. Mr. Al-Nashiri, as part of his right to have learned counsel, is required to have learned
counsel representing him in motions practice. As such, the current Detailed Defense Counsel,
cannot file or respond to substantive motions until learned counsel is detailed.

For these reasons, a mere continuance of the October/November hearings is not adequate.
An abatement of the proceedings until a learned counsel has been detailed and is prepared to
represent Mr. Al-Nashiri is necessary.

7. Oral Argument: The defense does not request oral argument on this motion.
8. Witnesses: None.
9, Conference with Opposing Counsel: The government opposes this motion.
10. List of Attachments:

A. Certificate of Service, dated 16 October 2017

B. Richard Kammen’'s Notice of Appearance and Agreement, dated 23 December
2008

C. 11 October 2017 Chief Defense Counsel’s Memorandum to the Convening
Authority providing notice of the requirement of outside learned counsel for Mr.

Al-Naghiri, including referenced Enclosures

D. Proposed Draft Order
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Respectfully submitted,

/s/ Alaric Piette
ALARIC PIETTE
LT, JACG, USN

Detailed Defense Counsel
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CERTIFICATE OF SERVICE

I certify that on the 16" day of October 2017, I filed the forgoing document with the Office

of Military Commissions Trial Judiciary and served a copy on all counsel of record.

s/ Alaric Piette

ALARIC PIETTE

LT, JAGC, USN
Detailed Defeanse Counsel
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LIMITED STATES OF AMERICA CIVILEAN DEFENSE COLUNSEL
SOTIOR OF APPEARANCE
A, AND AGREEMENT
Abd af-Bahis Hossen Mubsmmed Shda

Ab-Mashin Precuenber 23, 7008

i, Pursuant e procedures of sourdinswastion or sounsel, | Rivhed Kammey, Bereby pravids nefices
Bialiiary Judge 58 oy sppesranee on behalf of Abd aT-Rabim Hissely Muliamoed Abde Al-Mashin, §
address, plume purstser snd cosil address an

Richard Kammen

LCribvey Kamnren

Ome Indisps Square #1380
Inctisnapelis, Indlans 46304
(317) 2360400 {oificed
{3171333-8480.Call

Emal: dichard@kammaniaw.cam

fams s sclive member in good standing Heensed to practice (a the fellowing jurisdiotions: Siste of

2. 1 heve atteched MO Form 1532, Affideeit s Agresment by Uivilian Delfeose Counsel,

(€8 G
COUNREL NAME
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Figars 8.3, &fiidavit and Agrovrens by Civilisg Defense Conngd
T Farm %2}

AFFIDAYIT AND AGREEMERT BY CIVILIAK DEFENSE COUNSEL

Parsuant to the Milinry Compaisainng Aot of 2008, Pob. L. Na 189366,

YEG Sat, 800, weelified i perd ot YU R, § B48a. 5 seq., the Manual for Mititery

Commissipas promuigated January 18,2007, and Chapter & of the Repulations for Trial
by Mittary Comnuizsion, I Richard Kamuen, make this A fdavit amd

Agreement for the purposes of appiying for qualification 85 3 mpmber o the pool of
sivilian defense counsel weaiisble to represent the accuses before military commissinns

snd seeving i that capacity.

Qaths or A Firmations. § swear oe afffem that te fellowing information s true fo

the beat of my keowdedge and belic

A, Ehave read aod wederstand the Seoretary’s Manuat for MBary Commizgions,
and all sther Military Conymissions Regulattons, Orders, Instructions and
Dhrectives applicably o s by mtlitery conunissions, Lwill read all

smondmenis, roscissions o promuipstions portinent to the aforementionsd.

B, { s aware that my qualification av p chvilian detenss counsel does not
RUATRAIES raY A0CESE 0 30y Information subject tothe wasional security

privilegs winler (0 WS § 345408,
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. T hereby agree to comply with ofl appicable regutations and nides

agane, withont HeRation, t© the follewing:

AL Twitl nesify the Chie Detonse Counsel and, as applicatle, e rolevant

mitiary fudge fromedistely 3 aiter the éxsoution of this ARdavit and
Agmomont ng prive to the conslusion of procesdings (defired ay the reviow
and final devision of the Court of Military Compistion Roviow), there is any
material chunge in any of the information provided is my applivation,
fnchading this A fidavit and Agreemens, for guadiBostion a5 member of the
ehvilian defense connsel pool, | anderstandd that such notification shall be in

writtng and shall szt forth the subutantive sapere of the changed nfunaton.

- ¥ will be well prepared and will conduct the defense soalousty, roprasentiag

the accused thronghow the military comamission provess, from de ineption of
my reproseniation through the completion of amy post-trlal procesdiags ss
detailed tn 10 ULS.CLEE Q3095 sl RAMLC, JIO1-1208,  Privr
nndertaking representation of the aceused, Twill ensuee that § can commis
sufffciont flase and mesources o bendlle the accuned ¢ case sxpadtionsly and
compatendy. In waking this assesument, § ane aware that the miditany judge
may demy any request or a delay or continuanse of procesdings based on
reasons relsting o maters that arise iy the course of my lew practice or othey
peofessional or porsonal activities thet ave not related to ilitary commission
proveedings, it in S milltary jpdge’s determinstion such a cominuation

woubl uressonatidy delay the proceediogs.
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elf, detniieg dofense vounsel,

The defense tox shall conedst entively of m
and ofter persrnel provided b the Chtef Defense Counsed, the wilitary
Bedpe, or the conpvening autherity, Tunderstand  must inchude the justifiostion
For partipuiar ndividenis to be added fohe defense team {8 R rpguest Lo the
Chiet Defonse Counged, te piilitary jadge, o the convening suthosty as
approgriaie, dnd Lwill sare any speclal requeas rogerding anoess fa the
sccused, chsified wivrmstion, sxdofined o HEUSIT § 848a(d), o

orivileged uader 10 US.C, § B404(0 RMC, 704, and ML Comm. R Evidl
SUS, Grabe ahitity o suter lato a confidestial relstionship. Repasding eatering

ol 2 confideniial relationship, 1 nrdersiand that those detarmsoed elighhle to

revsive gitormey sonfidences o wiiomey work product containing fasis

el

speciin tothe case will be required 10 complers an affidavil sinlar 1o this
Foom prive 10 meushving any attomey soniidences oy atomey werk produa
contriateg fants specifie ko the vase: 1 Rurthoy onderstansd thst those T ooguest
G favee 300086 fo the aceused, cthet dersiages, ot slassifed information will o

seguired fo oblain g seopeity clearanes and beapecifivadly spproved for aocrss

2

aoh individuatl or Hem of classified information FoTosk d, priog toac
i:«e:izsg ‘e“\mst‘(ﬁ § undeestand that tk‘i*isi\h. i this Elozcatoild QWIS

dizvegard any laws, vales, repulations, of instruactions goveming the handling

/

folassified mformation o priviioged nfonmation. T will make noclsim
against the LR, Govemmant for any fees oy costs associated wah my conduct

of the defense o rolated activities of offuets.
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3. Recogniving that my reprosontation does aot reliove detatted deforse counsed
of dutfes specified @ 18 US.OL § W%cibland BML, 302(0H6Y, T will wark
sooperatively with sush cousel to ensmre coordinstion of efforts and to
ansure such counsed ixcapable of vonducting the defonse independendy i

RETEXSILY.

E. During oy representation of an sepused before & muilitary commission, § will
somply with the fallowing restrichions on my travel sad sommenicstions?
1. Pawill got dlscuss, ransoudl, Sommunicate, or otherwise share
donureents o information hat sve chasified or profectsd prioy o thelr pse
& telal, with anyoms except ag s necessary fo reprasent oy cliont hefore g
ittty comndssion.  Inthe case of doubt regarding whether § may dhare
information sbout o vy with another, wnderstand that Lhavean
affirmative duty o reguest clarification from the Reputy General Connsad
(Persormel and Health Folioy) or military judge before discussing,
fananitting, communioating, or otherwise shariag dovuments or
infermation. | usdersinrd that sothing inthis agreemon sliows me
disregand any faws, rules, soguistions, o instructions goverudng the

handfing of clessitied nformation and miateeial, of (her protested

information,

2. Fundersiand that once procesdings have begun, T may be rognited by
the miliury judge o remain at e site of the provedings wili! ke grshe

Approves ey departure.

& Tunderstand ¥eeil] obdadn prior spproval froms the convening authority
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for d oounkey cleavange for travel to Guantaname By, Coba,

Atno fime, o inclaede any paricd subsegquent o the conciusion of the

proceedings, will T make any public or private staterente regarding any closed

mibrination puder 10 LR.C § R48a(4) or subjest & the asttonal sevunty

priviege padir 10 LLRC S

30, RALC A, and ML Commu R, Byid,
505, Thiz restriction does not apply 16 Jiwussions with other members ol ihe
defense tean o the Chief Defense Counsed b are-approprintely satharised
wreceive the specific classified infoemation snd priviieged loforantin In
sudstion, when sueh gisciosum Is eolated to the defase sifony on beheliaf
the secused daring military comemission peoceedings or sabsesgient review. {
understand that nothiag in this sgreement allows me to disregand any lawsy,
rudes, regoiatons, or inddnictions governing the handling of clussified ar

privilgged information,

; Vundorstand and agres 1o somply with afl rules, rogaletiong and instructions

goverming the bandling of classified infoamation and matedal or other

grivileged informstion,

Punderstand tat theee mgy be ressonatle restrictions of the tme sl duration
of contact T ntay have with my cliont, a3 mposed by the convening authority,

the military judse, detontron authogtios, or regulation,

§ undesstard that communicstions with an acessed are 1ot projoctad i they

would facilitate orimingl acts or @ consplreey 16 cormmit sriminal acts, or i
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thase communications are nof refaied 1o the seelting of providing of lgal

services o B chinnt,

3. Tagree that | shall reves! so the Chisf Definse Counsel, sod any other
approprints suthoeities, informetion relating 4o the reprovemmintion of my ofient
10 the eatent Bt | ressonalily believe necassary 1o prevent the commission of
# fistwre crimingl st that [ belleve iy tikedy to result in dosth of substeatial
bodily harm, or significant impeivrment of nafions! seourivy,

B, 1 uoderstend and sgroe el nothing In this Affdevit and Apreement comsins
any substntive, procedunal, or other rights Ror me a8 counsel or for my

offentis).
Prin Neme: Ksbeay frwmeon
Address:  Dwg Lodiase Sgoepe s
ey g,
Fasbnecaly des VEIOE
STATE OF IO sdA 3
COUNTY OF MARen }

Sworrs 0 aned subscrived bofoes me, w&mthi@%y ofiy

By commission sxgires: 1055 Aot

i

Filed with TJ

Appellate Exhibit 389 (Al-Nashiri)
16 October 2017

Page 15 of 50

UNCLASSIFIED//FOR PUBLIC RELEASE



UNCLASSIFIED//FOR PUBLIC RELEASE

Filed with TJ Appellate Exhibit 389 (Al-Nashiri)
16 October 2017 Page 16 of 50

UNCLASSIFIED//FOR PUBLIC RELEASE



UNCLASSIFIED//FOR PUBLIC RELEASE

DEPARTMEMT OF DEFENSE
CHIEF DEFENSE COUNSEL FOR MILITARY COMMISSIONS
1620 DEFENSE PENTAGON
WASHINGTON, DO 203011620

11 Oeseher 2087
MEMORANDUM FOR THE CONVENING AUTHORITY

SUMIECT: Notise of the Requissrnent of sutside Learned Counsed e Mro ad Nashr

Earlier today. | excused My, Richard ¥ammeh, as he tequested. ¥or good cause: A cony of
my excusal et
ai

d il forservices under his existing
ticable to protect [hig] client’s interests” and “zllowl | time for em;
af Rades of Professionsl Responsibitity 1.180d)

e o
pia Bt 3 tiol o

ont reasopably

vinent of other counse!

I accordance with RTMC 9-1{a)(6). Tam notilying you that it is not practical for e to
detail an attorney assigned 1o, or erployed by, the Military Commussions Defense Organization
(MC D)) as learned counsel for Meal Nashirl as the MCDO does not currently have an available
contlict-free counsel qualified as learned in the law refating 1o capital cases. Accordingly. | have
begun the process-of locating a qualified outside learned counsel to serve as Mr. al Nashiti’s
learned counsel and [ will submit a request for funding approval as soon as | have identified such
cotnsel.

Ifvouhavea

ay questions shows thismatter, please contacy me at {371 2439780 o by
e-mail at fobn bake '

osd vl

Brigadier General, LA Ma
Uhief Detense Consel o

Commissions

Atk

A stated

{52 4

BUC (PEHP)

Nashin Defense Teari
M. al Nashir
MCDO Admin
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DEFARTMENT OF DEFENSE
CHIES DEFENSE COUNSEL FOR MILITARY COMMISSIONS
FBE0 DEFEMSE PERNTAGOM
WABHINGTON, DU 303011820

Al-Nashind (100133
1 Ooteber 2017

MEMORANDUM FOR MECRICHARD KAMMEN

SURIECT: Rrousal 8 Lowrned Counsel in the Military Cornaiedons Case of Lhsited States v.
b qdRehi Hievseds Makamoned Ahdn L Naehivi F1001 55

Bed (ad RMLO 305K
1. Treosbved vnur 8 Ootober 2017 vequest o withidrw se 8 A1-Nashiris learned counsel for

gond sagse,

Allecan attbmey-client mh;lm«dxip his been formed between the accused and detnifed
doforss comnsel Lt autherity sorapetent fo detat! such gounseh may excuse or change
sheh counset ondy: f 1} Upon reguest of the seeused or dpplication Tor withdrawal by sl
counsel; or {3} For ather good cuuse shown on the pecond.

3. Thave reviewed your atiached ragquest fo sithdraw as frarmed enunset for Mr. Al-Nashin, the
appiicable stgue aod repulations govering r{;ﬁ]&m‘ mm}sm&ms}f it wim ant mies i{iz

oo resposisibitity, and ﬁpp}u: e
mfm axation 1 Keow sbout this mater - iwh mﬁs-;%x mnd e L;\;%, ekl s&m s "ﬁ.{m xe“iwtmn
on the same, | Hind good caose 1o &mwﬁbe vour vegest tosathdra s learned conmsel for Mr AL
Nashirt based on the distingd clrcamatances o0 ehis ease. Aceordin Wy, puranet ke RAMLC.
SO yoware excused @ his learned counsel, Consistent with *»iii RO 44, youmusl filea
written notive of this excusal with the milifary jadye,

«M + Wm“"'
P
S0 BAKER
/ Brigadier Gepemal, 1LS: Marine Conps
Chisf Defense Counssl for
Milivry Usrmnissions

Attschment
Agaitad

G ’
_x;(;;:_af&z-m}

MCDO Admi
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KAMMEN & MOUDY

Attorneys at Law
135 N. PENNSYLYANIA STREET, SIHTE {175
INDIANAPOLIS, [N 46204

RICHARD KAMMEN e
JOSHUA MOUDY TELEPHONE (317) 236.0400

FACSIMLE (317) 638.7976

Grace Atwater

October 6, 2017
Dear Brigadier General Baker:

I submit this letter to you pursuant to your supervisory authority over the “proper
representation of all accused referred o a trial before a military commission appointed
pursuant to the M.C A7 R TM.C. 9-1(a)(2); R TM.C. 9-3(a). [ have come to the
conclusion that I am ethically obligated to withdraw as Learned Counsel for Mr. Abdul
Rahim al-Nashiri before the military commission in Guantanamo.

The attached document(s) reflect why good cause for my withdrawal exists. Specifically,
the Indiana Rules of Professional Conduct, by which I am bound, require me to:

(a) provide my client with competent representation, Ind. R. Prof. Conduct |.1;

(b) communicate matters to my client to the extent reasonably necessary to allow him
to make informed decisions regarding the representation, Ind. R. Prof. Conduct
1.4; and

(¢) protect my client’s confidences unless he gives his informed consent to my
disclosure of those confidences, Ind. R. Prof. Conduct 1.6.

Based on facts that [ know, both classified and unclassified, extraordinary circumstances
exist which prevent me from meeting my obligations under these rules.

This is further confirmed by the attached opinion letter from Ms. Ellen Yaroshefsky, a
lawyer and a nationally recognized expert in legal ethics. Professor Yasoshefsky’s
opinion is based solely on a condensed and unclassified summary of some of the relevant
facts. Of course, you have a greater understanding of the entire universe of facts creating
my ethical obligation to withdraw.
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Therefore, pursuant to R M.C. 505(d)(2)(B), I hereby submit my application to withdraw
for good cause.

Very Respectfully,

/s/Richard Kammen
Richard Kammen
Attomey at Law

Richard@Karnmenlaw.com
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EXHIBITA

GOVERNMENTAL INTERFERENCE WITH ATTORNEY-CLIENT
COMMUNICATIONS, INTRUSIONS INTO ATTORNEY-CLIENT
RELATIONSHIPS, UNDISCLOSED MONITORING,

AND INFILTRATION OF DEFENSE TEAMS

Late 2668

In 2008 Nashiriis charged with capital crimes in Guantanamo Bay. The charges
are dismissed in 2009 and reinstituted in 2011

Mid-2011

The Convening Authority attempts to issue a protective order governing the
exchange of correspondence and other documents between defense counsel and
their clients. The defense objects, and the protective order is withdrawn.

2011

Prison authorities prohibit all telephone communication between and their
attorneys. Defense counsel challenge the telephone ban, and lese. Defense
counsel must travel to Guantanamo for every in-person conversation with their
clients.

October 2011

Guards confiscate privileged legal materials from the accuseds’ cells, and JTF-
GTMO’s legal department reads counsels’ correspondence to their clients.?
Defense counsel have no ability to independently investigate the extent of the
disclosure or whether intelligence agencies were involved.

3 ACLU, In Guantanamo 911 Pretrial Hearings, Defense Attorneys Protest Obstacles to Effective
: A i G411 -pretrisl-hearings-

Inited States Military Comnuission, United
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Over time, JTF-GTMO personnel seize privileged mail in defendants’ cells so
often that defense counsel characterize the seizures as “systematic.”™

November 2011

Defense counsel send the latest in a long series of requests to the Deputy
Secretary of Defense for Detainee Affairs to stop reviewing attorney-client
privileged communications.* Counsel predict, “The review and censorship of legal
materials will effectively grind litigation to a halt by barring legally required
attorney-client communications.”®

December 2011

The Commander of Joint Task Force-Guantanamo issues orders requiring
military officials to review ali legal correspondence between defense counsel and
their clients.” Counsel who do not agree to comply cannot visit their clients, and
are placed in “the untenable position of either choosing to comply with the ethical
rules applicable to them in military commissions, or violating those rules in order
to communicate with their clients.”®

4Joint Defense Counsel Letter to Charles Hagel, Secretary of Defense; Subject: Requests to Improve
the Conditions of Confinement in Guantanamo (20 May 201 a) at 3m" available at
hitps:/ /12600404, us.archive.org/ 15 Jiterns /703338-201 3-8 letter-to-sac-hagel-pii-

N
redacied /703318-2013-05-2 “1

O-jcint-letter-io-sec-hagel-pii-redacied. pdf (heremafier ioint Defense
Counsel Letter to Secr otary Hagel (20 May 2013).”}. See also OSCE Human Rights Situation GTMO
{November 2015}, at 178 (citing interviews with defense counsel).

5 Letter from Counsel for High-Value Detainees to Deputy Secretary of Defense for Detainee Affairs,
Subject: Request to Cease and Desist On-Going Attor 1ey—Che*xL Privilege Viclations and For
Compliance With Domestic and International Law Standards Regarding Detention Conditions, 1
November 2011, available at

hitps /S mediamiamihersid.com/fsmedia /2013 /31700 /17 745 /100080, 56,pdE

6 Letter from Counsel for High-Value Detainees to Deputy Secretary of Defense for Detainee Affairs,
Subject: Request to Cease and Desist On-Going Attorney-Client Privilege Violations and For
Compliance With Domestic and International Law Standards Regarding Detention Conditions, 1
November 2011, available at

hitp:/ /mediamianmibierald.com/smec S0 /177450008056 pdl

7 JTF-GTMO Commander, “Memorandum For: See Distribution; Order Governing Written
Communications Management for Detainees Involved in Military Commissions, {27 December 201173,
available at JTF-GTMO Commander, “Memorandum For See Distribution - Order Governing Logistics
of Defense Counsel Access to Detainees Involved in Military Commissions”, 27 Decernber 2011,
available at https://www.aclu.org/files/assets/gitmo_orders_20111227.pdf.

8 United States Military Commission, United States of America v. Mohammad et al,, AE 008 (MAH),

avai
6
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January 2012

The Chief Defense Counsel determines that defense counsel in US v.
Mohammad, et al, cannot adequately safeguard attorney-client privileged
communications, and issues an ethics instruction prohibiting defense counsel
from using the Guantanamo legal mail system for privileged communications.
Defense counsel are unable to exchange confidential written communications
with their clients for almost two years,? and face-to-face client meetings become
substantially less effective.l® A military commissions order in US v. Mohammad,
et alregarding privileged written communications management is not adopted
until November 2013,

Also in Januwary 2012

JTF-GTMO’s chief staff attorney reportedly discovers the rooms in which defense
counsel had been meetings clients for years are wired with microphoenes that ook
like smoke detectors. The chief of the guard force reportedly assures him nobody
at Guantanamo was turning on the microphones to listen in on privileged
attorney-client meetings.’? The prison camp commander is reportedly left
unaware of the discovery,? as are defense counsel.

March 2012

The prison camp commander writes Southern Command that "no microphones
are installed” in attorney/ client meeting rooms “to ensure privacy between the
attorney and client is maintained.”

9 LAWFARE Another Order in the 911 Case, This One On Legal Mail, available at
https://www.lawfareblog.com/another-order-911-case-one-iegal-maii#.

10 United States Military Commission, United States of America v. Mohammad et al, AE 008 (MAH), at
9.

11 United States Military Commission, United States of America v. Mohammad et al, AE 018U, 6
November 2013,

12 Carol Rosenberg, “Attorney-client meeting room was bugged, Navy lawyer testifies at
Guantanamo”, Miami Herald website {12 February 2013) available at
bttp: //www.miamiherald.corn/news
/nationworld/world/americas/guantanamo/article1947210.html
13 Carol Rosenberg, “Attorney-client meeting room was bugged, Navy lawyer testifies at
Guantinamo”, Miamwi Herald website {12 February 2013} avaiiable at
http://www.miamiherald.com/news
/nationworld/world/americas/guantanamo/article1947210.htnil
11 Carol Rosenberg, “Attorney-client meeting room was bugged, Navy lawyer testifies at
Guantianamo”, Miami Herald website (12 February 2013) available at

I
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May 2012

At arraignment, defense attorneys for accused charged in US v. Mohammad, et al
argue describe how they were unable to confidentially communicate with their
clients during the period in which the Convening Authority decided whether to
move forward with capital charges. s

January 2013

An unknown government entity interrupts a militarv commission hearing by
remotely silencing the courtroom audio feed. The act is tantamount to censoring
the proceedings, a function reserved for the judge.'®

Defense counsel discover that courtroom microphones can capture confidential
conversations between attorneys and their clients, even when purposefully muted
by attorneys.

February 2013

The commander of the detention camp acknowledges under oath that he had
known for more than a vear that several attorney-client meeting rooms contained
cameras and dummy smoke detectors serving as listening devices.V

The Government argues in court there was po effort to conceal the devices, and
their purpose was clearly labeled.® The military judge ordered JTF-GTMO to
immediately dismantie the listening devices.

http: //www.miamiherald.com/news

/nationworld/world/americas /guantanamo/article1947 210 htmi

i5 Lawfare, Another Order in the 9/11 Case, This One On Legat Mail {6 November 2013} available at
hitps:/ fwww lawlareblog.com/another-order-911-case-cne-legal-mail#,

6 mitpd/ Awwivanewyorker.comm/news /daily-comment /g 1ed

HEIERS,

17 KSM IT (TRANS13February2013-AM2), at 2203,

18 Carol Rosenberp, “Attorney-client meeting room was bugged, Navy lawyer testifies at
Guanténama”, Miami Herald website (12 February 2013] available at

http!/ /www.miamiherald.com/news

/nationworld/world/americas /guantanamo/article1 947210 htm!

8
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Defense counsel desceribe the “crippling” impact of the spying revelation on the
effective assistance of counsel and the right to a fair trial, “grounds alone which
would justify appellate reversal of any military commissions conviction .
Defense counsel have no ability to independently investigate disclosures or
whether intelligence agencies were involved.

March 2613

Defense counsel discover, through a series of [T-related {ailures, that some
unknown amount of privileged work product had been disciosed to the
prosecition, IT personnel not bound by non-disclosure agreements, and other
unknown entities. The failures demonstrate that irrespective of its privileged
nature, defense counsel computer data is not segregated or treated differently
than data belonging 1o other computer sysiem users. Defense counsel have no
ability to indepeadently investigate these disciosures, whether to mitigate harm,
evaluate remediation, fook for other disclosures, or reliably reassure their clients
that, going forward. privileged work product will be protected.

& Defense counsel learn that despite assurances to the contrary, active
monitoring of their internet use is not conducted differently than for other
system users, allowing IT technicians cutside MCDO 1o monitor defense
counsel on-tine. The failure is revealed when a defense team member
opens a web page and immediately receives a phone call about sidebar
content from an unknown [T technician.

@ Ahuge number of defense computer files unaccountably disappear from
network systems, including materials as highly sensitive as letters between
counsel and their clients Files from defense counsel are unaccountably
placed in other organizations’ computer folders. Some defense team
members are unable to access their files or edit shared {iles. The situation
worsens over time.28

& Following broad searches of archived electronic communications on behalf
of the prosecution, IT technicians send the prosecution what may have
been hundreds of thousands of internal defense emails.?! The Chief

18 joint Defense Counsel Letter to Secretary Hagel {20 May 2013},
f Defense Counsel on IT {18 September 2013), available at
rasinn-Z-chiefdelonse-counsai-in

20 Lawfare, 9/18 Session #2: the Chi

hitps/ Swwow lawiareblegcom/ 9 18-

21 The searches yield hundreds of thousands of results, contained in an undetermined number of

emails.
9
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Prosecutor guarantees that “[ajt no time did any prosccutor actually view
the content of any privileged defense communications”.22

April 2013

The in light of these IT-related failures, the Chief Defense Counsel determines
that defense counsel cannot adequately safeguard attorney-client privileged
communications. The CDC issues an ethics instruction prohibiting defense
counsel from vsing Defense Department computer networks, including email, to
transmit privileged or confidential information. Efforts to mitigate the risk of
improper disclosure more than triple the amount of time necessary for defense
counsel to draft and file pleadings.??

April 2013

The military judge in US v al Nashiri abates proceedings for two months due to
the Government intrusions into defense e-mails.?4

May 20 13

After receiving no response to thirteen (13) letters addressed to the Deputy
Assistant Secretary of Defense for Rule of Law and Detainec Policy, defense
counsel write directly to the Secrctary of Defense to address, inter alia, the
systematic seizure of attorney-client privileged materials. Counsel ask the
Secretary of Defense to cease the daily searches of legal bins and “order an
immediate investigation into the identity of the persons responsible for ordering
these seizures of attorney-client privileged raterials as well as the parpose for
the seizures.”3

22

GSCE Human Rights Situation GTMO (November 2015}, at 2-3 (quoting Chief Prosecutor Mar
Martins Remarks at Guantanamo Bay (10 june 2013), available at Jitty: //www . lawiar e‘uba_mmf Wp-
content/noloa 3/06/Clhuef-Prosecator-Statement ).

23 3SCE Human Rights Situation GTMO (November 2015), at 179-180,

2% Washington Post, Guantanamo dogged by new ¢ on'cruversy after mlshandang of ﬂ-ma.L (11 Aprii
2013), available at bitps:/ 3 a
controversy-atier-mis
513153823024 story. itmi?

Venew-

25 Joint Defense Counse} Letter to S(—:cretary Hag?}O{_ZO May 2013).
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“This systematic pattern ot harassment, degradation, and unauthorized seizures
of attorney client privileged materials has degraded the trust and respect
necessary to establish and maintain an effective attorney client relationship.
These unprecedented violations destroy the prisoner’s confidence in the
confidentiality and sanctity of defense work product and discourage them from
leaving their cells to attend meetings with their attorneys since their cells are
tossed whenever they do so.”%6

August 2013

The judge in US v al Nashiri accepts over defense objections, JTF-GTMO
assertions that attorney-client meetings were not monitored over the previous
two years, and decides there no need to consider whether meetings were
monitored in the years prior.2? As for future monitoring:

“In the absence of evidence of past monitoring, issuing an order prohibiting
future monitoring would constitute judicial overreach and issuance of an advisory
opinion. The J TF Commander and his subordinates have a preexisting legal duty
not to monitor attorney-client communications, and issuing an order requiring
them to execute their duties would be superfluous.”??

November 2013

After two years of litigation, the judge in US v. Mohammad, et al issue an order
regarding privileged written communications management.”?

26 1oint Defense Counsel Letter to Secretary Hagel (20 May 2013), at 5.

27 1S v, Al-Nashiri, AE 149K, “Order - Defense Motion for Appropriate Relief: Determine the Extent of
Past Monitoring at Camp Echo H and Order that No Future Monitoring Occur in JTF-GTMO Facilities”,
5 August 2013.

28 [j§v. Al-Nashiri, AE 149K, “Order - Defense Motion for Appropriate Relief: Determine the Extent of
Past Monitoring at Camp Echo H and Order that No Future Monitoring Occur in JTF-GTMO Facilities”,

5 August 2013, at 4.

9 . 2y = ] . 3 . - ; . -
2% United States Military Commission, United States of America v. Mchammad et al, AE 018U, 6

November 2013.
11
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Late 2013

April 2014

Court proceedings abate pending an investigation
a special counsel to investigate the matter.

. The judge appoinis

Febroary 28 15

During Pre-trial hearipgs for US v Moliommad, et gl resume Y Mr. bin al Shibh
immediatelv identifi

Mr. bin al Shibh

was tortured. !

August 2015

OSCE representatives who are conducting a comprehensive human rights
assessment of the situation of detainees at Guantdnamo receive assurances from
the US that:

& “ITihere are currently no listening devices in room s used for attorney-
client meetmgs {and] that private conversations between counsel and thew
client in the courtroom remain private and are not recorded, trapsmitted
or shared with anyone outside the privileged attorneyv-client
relationship.™?

e “{Tihe prosecution is not involved in reviewing any detainee’s legal mail,
does not communicate with JTEGTMO personnel concerning the review of
materials. and s not privy to the information contained in the legal
mail.”™?

3% Reuters, How a Simple Phone Call Changed the Course of Justice at GITMG {12 Octoher 201 5)
available at bt/ www newswa i

SEL OO YA -

shibdmino-3 73200 |

32 9SCE Human Rights Situation of Detainees at Guantdnamo (November 2015}, at para. 402, citing
LS comments to the draft report that were submitted on 6 August 2015, 1d at para. 96,
33 0SCE Human Rights Situation of Detainees at Guantanamo (November 2015}, at fin 1026 citing US

comments to the draft report that werse :\:ulnmtteiuj-:m & August 2015, Id at para. 96,
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June 2017
The government acknowledges having “unintentionally” eavesdropped on
attorney-client communications at Guantanamo.™

3% hitnd/ S vnww miamiberals

world Sworld/arsericas /guan

9333239 bitnd

Filed with TJ Appellate Exhibit 389 (Al-Nashiri)
16 October 2017 Page 37 of 50

UNCLASSIFIED//FOR PUBLIC RELEASE



UNCLASSIFIED//FOR PUBLIC RELEASE

EXHIBIT B

ELLEN YAROSHEFSKY
Howard Lichtenstein Distinguished Professor of Legal Ethics
FExecutive Director of the Monroe Freedman Institute for the Study of Legal Ethics
Maurice A. Deane School of Law
Hofstra University

121 Hofsira University

Hempstead, NY 115549

(516) 463-5882

yaroshel@ hofstra.edu

ACADEMIC EMPLOYMENT

Hofstra University School of Law 2016-Present
Howard Lichtenstein Distinguished Professor of Legal Ethics

Executive Divector of the Monroe {1, Freedman Institute jor the Study of Legal Ethics

Teaches a range of courses in Legal Ethics, Criminal Procedure, Access (o Justice

Develop symposia and ethics programs

Directs the Freedman Fellowship Program

Benjamin N. Cardozo School of Law 1994-2016
Ixecutive Divector, Jacob Burns Ethics Center in the Practice of Law

Clinical Professor of Law

Tanght a range of courses in Legal and Judicial Ethics, Evidence, and Wrongful Convictions

Youth Justice Clinic.

Developed symposia and ethics programs.

Directed and taught Cardozo’s Intensive Trial Advocacy Program.

Columbia Law School Spring 2014
Adjunct Professor of Law Spring 2015
Course: Professional Responsibility

Fordham School of Law Fall 2001

Adjunct Professor of Law Fall 2010
Course: Ethics in Criminal Advocacy

PROFESSIONAL SERVICE

New York State Bar Association Committee on 2003- Present
Standards of Attorney Conduct (COSAC)

New York County Lawyers Association 2008-Present
Professional Ethics Comnuttee

New York Civil Liberties Union 2015-Present
1
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Board Member
National Association of Criminal Defense Lawyers 2003-Present
Co-chair, Ethics Advisory Comnuitee

American Bar Association 2006 -2014
Criminal Justice Section
Co-chair of Ethics, Gideon and Professionalism Committee

New York State Joint Commission on Public Ethics (JCOPE) 2012-2014
Commissioner
Association of the Bar of the City of New York 2008-2011

Criminal Courts Committee

New York County Lawyers Association 2004 -2007
Justice Center Advisory Board

Association of the Bar of the City of New York 2002-2004
Committee on Professional Responsibility 1994 -1998
National Conference of Bar Examiners 2002

MPRE Drafting Committee

Center for Constitutional Rights 2001-2015
Exccutive Committee

Board Member

Legal Services for New York City 2001-2002

LSNY Planning Process Advisory Committee

PUBLICATIONS

Ministers of Justice and Mass Incarceration, (with Lissa Griffin) Georgetown J. Legal Ethics 301 (2017}
Prosecutorial Accountability 2.0, (with Bruce A. Green), 92 NOTRE DAME L. REV. 51 (2016).

New Models for Prosecutorial Accountability, 2016 CARDOZO L. REV. de novo 132 (2016).

Changing the School to Prison Pipeline: Integrating Trauma Informed Care

in the New York City Schooi System, in Collected Essays Impact: Threat of Economic

Inequality, 1 N.Y Law School Impact Center for Public Service Law J. 99 (2015}

{with Anna Shwedel)

Ethical Issues in Class Action Representarion, Institute for Law and Economic Policy Conference
Materials (2015)

Wuaiting for the Elevaior: Taiking About Race, 27 Georgetown J. Legal Ethics 1023 (2014)

[*]
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Defense Lawyering and Wrongful Convictions (with Lavra Schaefer), Allison D. Redlich, James R.
Acker, Robert J. Norris & Catherine L. Bonventre (eds.), Examming Wrongful Convictions: Stepping
Back, Moving Forward (Durham, NC: Carolina Academic Press) (2014)

Ethics in Criminal Advocacy, The State of Criminal Justice 2013 (American Bar Association) {coauthored
with Peter A. Joy)

50" Anniversary of Brady: Cognitive Bias and Beyond, The Champion, June 2013

New Orleans Prosecutorial Disclosure in Practice After Connick v. Thompson, 25 Georgetown J. Legal
Ethics 913 {2012)

Ethics in Criminal Advocacy, The State of Criminal Justice 2012 (American Bar Association) (coauthored
with Peter A. Joy)

Prosecution Ethics in Context (with Brace A. Green), in Lawyers in Practice (Leslie C. Levin and Lynn
Mather (eds. 3, University of Chicago Press (2012}

Prosecuiorial Disclosure Obligations, 62 Hastings L.J. 1321 (2011)

FEthics in Criminal Advocacy, The State of Criminal Justice 2011 (American Bar Association) (coauthored
with Peter A. Jov)

Foreword: New Perspectives on Brady and Other Disclosure Obligations: What Realfy Works. 31
Cardozo L. Rev. 1943 (2010)

Enhancing the Justice Mission in the Exercise of Prosecutorial Discretion, 19 Temple Pol. and Civ. Rts.
L Rev. 343 (2010)

My Client, the Cooperator Lied: Now What? Commentary Symposium, Criminal Law Defense. Ethics,
and the Ciient Who Plans to Lie, 7 Ohwo St. J. Crim. Law 659 (2010)

Fthics in Criminai Advocacy, The State of Criminal Justice 2009 (American Bar Association) (coauthored
with Peter A. Jov)

Prosecutorial Discretion and Posi-Conviction Evidence of Innocence, 6 Ohio State J. Crim. L. 467
(2009) {coauthored with Bruce A. Green)

Fihics and Plea Bargaining, American Bar Association Criminal Justice Symposium (Fall 2008)

Ethics in Criminal Advocacy, The State of Criminal Justice 2008 (American Bar Association) (coauthored
with Bruce A. Green)

Zealous Lawyering Succeeds Against All Odds: Major Mori and the Legal Team for David Hicks at
Guanianame Bay, Symposium Issue, 13 Roger Williams L. Rev. 469 (2008)

Military Lawyering ai the Edge of the Rule of Law at Guantanamo. Should Lawyers
Be Permitted to Violate the Law, 36 Hofstra L. Rev. 563 (2008)
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State of Washington v. Sherrie Lynn Allery, Victory Despite Conviction in Michael E. Tigar and Angela J.
Davis (eds.), Trial Stories, 13 (2008)

Secret Evidence is Slowly Eroding the Adversary System, 34 Hofstra L. Rev. 1063 (2006}

Classified Informarion and the Courts, Secret Evidence and the Courts in the Age of National Security, 5
Cardozo Public Law, Policy and Ethics Journal 1 (2006)

Conference Overview and Summary, The New York City Housing Cowrt in the 21 Century,
3 Cardozo 1.Pub. Policy, Law and Ethics Journal 591 (2006} {(with Marilvn Flood)

Wrongfil Convictions: It Is Time to Take Prosecution Discipline Seriously, Symposium, 8 UD.C. Law
Review 275 (2004)

Introduction to the Cooperating Witness Conundrum, 23 Cardozo Law Review 747 (2002)

Session Four: Special Issues in Assisted Settlement, A Symposium: Ethical Issues in Setilement
Negotiations, 52 Mercer Law Review 947 (2001)

Unethical Clauses in Settiement Agreements, New York Emplovment Law and Practice Vol 2, No. |
{2000)

Litigation Ethics: Course Materials for Continuing Legal Education, Materials on Client and Witness
Perjury, ABA Section of Litigation, (Z000)

Cooperation with Federal Prosecutors: Experiences of Truth Telling and Embellishment, 68 Fordham
Law Review 917 (1999)

Advertising: Targeted Mailings for Personal Injury and Criminal Clients, New York Professional
Responsibility Reporter (une 1998)

How Future Lawyers Learn, Federal Bar Council News (1997)

Balancing Victim's Rights and Vigorous Advocacy for the Defendant, N.Y U. Annuaal Survey of American
Law 135 (1989)

The Tucson Trial and Its Legai Consequences of Asylum Seekers, 9 Proceedings of the National Legal
Conference on Immigration and Refugees (1986)

PRESENTATIONS IN PROFESSIONAL & ACADEMIC PROGRADMS (since 2003}

One the Rocks: Hot Topic Ethical Issues, White Collar Seminar, National Association of Criminal
Defense Lawyers (9/17)

Top Ten Ethical Rules for White Collar Lawyers, White Collar West Coast Conference, National
Association of Criminal Defense Lawyers (6/17}
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What Consiitutes A Cert. Worthy Petition to the Supreme Court, Second Circuit Court, United States
Courthouse (5/17)

Ethical Issues in the Practice of Criminal Law, New York City Bar (5/17)

Current Fihics Issues in Commercial Litigation, Commercial and Federal Litigation Section, NY State
Bar Association (5/17)

Sthical Issues in Mental Hygiene Legal Service, Second Department Continuing Legal Education
Program (4/17)

FEthics in Antitrust Litigation, 65th ABA Annual Antitrust Law Spring Meeting (3/17)
Ethics and Professionalism: Best Practices for Atiorneys 2017 , New York City Bar (3/17)

Ethical Issues in the Practice of Law, The Presidential Inauguration and the Unfolding Era, City
Umiversity of New York Law School (1/17)

New ABA Model Rule of Professional Conduct against Harassment and Discrimination: Understanding
the Rule in Detail, Practicing Law Institute (12/16)

Current Fthical Issues in Immigration, Annual  11/16)

What's in a Name? Or a Number?: Attorney Advertising and Ratings, New York Staic Bar Association
(10/16}

Medical Marijuana in New York, New York State Bar Association (10/16)

30" Annual Metropolitan New York Trainer, New York University Law School (3/16)

Ethical Issues in Criminal Practice, The Legal Aid Society (12/15)

Twenty Five Years of Wrongful Convictions Conference, Northeastern School of Law (9/15)

Ethics in Juvenile Defense, National Juvenile Defender Center, Georgetown Law School (4/15)
Navigating the Complex Ethical Issues, Cannabis Business, Law and Ethics (4/15)

Ethical Issues in Class Actions, Institute for Law and Economic Policy (4/15)

Legal and Ethical Obligations in Discovery, Public Defender of the Ninth Judicial Circuit (3/15)

Ethical Obligations of Judges and Prosecutors, ABA Tenth Annual Summit on Indigent Defense
Improvement, Thurgood Marshall School of Law (2/15)

Ethical Issues in Indigent Immigration Cases, Brooklyn Defender Services (2/15)

Ethics in Forensic Science, Virtual Lunch Series, American Association of American Law Schools (12/14)

Filed with TJ Appellate Exhibit 389 (Al-Nashiri)
16 October 2017 Page 42 of 50

UNCLASSIFIED//FOR PUBLIC RELEASE



UNCLASSIFIED//FOR PUBLIC RELEASE

Ethics Seminar, White Collar Crime Seminar, National Association of Criminal Defense Lawyers (11/14)

Lthical Issues in Forensic Science, New York State Bar Association Criminal Justice Section Fall
Meeting {10/14)

Protecting the Sixth Amendment 50 Years Later: Current Issues in Ethics and Technology, Second Circuit
Judicial Council (6/14)

Ethical Obligations in Dealing with Child Victims: Role and Responsibilities of Svstem Actors, American
Bar Association Criminal Justice Section (5/14)

Fthical Issues for the Defense Relating to Forensic Science, 14" Annual Public Defender Retreat (4/14)
Race and Access to the Justice System, Georgetown University Law Center (3/14)

Ethical Choices in Dealing with Crime Victims: What is the Prosecutor, Defender and Judge To Do?
American Bar Association Criminal Justice Section (2/14)

Ethical Choices Regarding Discovery and Forensic Science, New York State Bar Association Criminal
Justice Section Fall Meeting (10/13)

Prosecutorial Disclosure Obligations, Fifth Circuit Judicial Conference, (5/13)
Ethics in Plea Bargaining and Discovery, Chief lustice’s Indigent Defense Summit, Virginia State Bar (5/13)
Basics of Criminal Law for the Criminal and Civil Lawyer, New York State Bar Association, (4/13)

Criminal Law and Ethics: The Present State of Brady, A View from Both Sides, New York County
Lawyers Association, (4/13)

50" Anniversary of Gideon v. Wainwright, American Constitution Society, Cardozo Law School (3/13)

~

Gideon in the 2 2

1" Century, American Bar Association Criminal Justice Section Roundtable, (2/13)
Workshop Presentation, The National Institute for Teaching Ethics and Professionalism, (6/12)
Ethics and Open Source Sofiware, Practicing Law lostitute, (11/11)

Challenging Ethical Dilemmas: Candor, Client Competency and the Use of Social Networking, New
York County Lawyers Criminal Trial Advocacy Institute, (11/11)

Legal and Ethical Implications for Defense Counsel, Prosecutors and the Court in Cutting Ldge Forensic
Science Issues: Discovery and Disclosure Obligations, New York State Bar Association, (11/11)

Attorney Advertising. Social Media and Ethics, National Advertising Division Annual Conference, (10/11})
Ethics for Corporate Counsel, New York State Bar Association Corporate Counsel Section, (11/10)

Ethical Considerations for Using Technoiogy in Your Practice American Bar Association Section on
Litigation, 11** Annual Women in Product Liability Conference (11/10)

6
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Prosecutorial Ethics, Sixth Annunal Defending the White Collar Case (9/10)
Fthical Issues in Prison Actions, Prison Law 2009, Practicing Law Institute (9/10)
Difficult Ethical Choices, Office of Legal Counsel, Second Circuit Court of Appeals (7/10)

Frosecutors and Their Disciosure Duties, American Bar Association Professional Respousibility Annual
Conference (6/10)

Litigating Under the New Ethics Rules: A Close Look at Rule 3.3 and Gender Bias in the Courthouse,
New York Women's Bar Association (5/10)

Updaie on Legal Ethics in Investigarion, National Eraployment Lawyers Association Spring Conference (5/10)
Fthical Issues with Blogging, Friending and Tweeting, Association of the Bar of the City of New York (3/10)
Ethical Issues in Criminal Defense Practice, 24™ Annual Metropolitan New York Trainer (3/10)

Ethics for Corporate Counsel, New York State Bar Association Third Corporate Counsel Institute (11/09)
Ethical Implications of Open Source Strategies, Open Source Software, Practicing Law Institute, (11/09)

The New New York Rules of Professional Conduct in Criminal Practice, Citibar Center for Continuing
Legal Education {11/09)

Examining Modern Approaches to Prosecutorial Discretion, Keynote Address, Temple University
Beasley School of Law Political and Civil Rights Law Review Annual Symposium (10/09)

Racial Issues, Confidentiaiity and Other Ethical Dilemmas, 2009 Annual Criminal Defense Conference,
Milwaukee, Wisconsin (9/09)

Erhical Issues in Prison Acrions, Prison Law 2009, Practicing Law Institute (9/09)

Fthical Issues in Special Fducation, Seventh Annual School Law Institute, Practicing Law Institute, (5/09)
Past, Fresent and Future of Guantanamo, CSPAN, April 2009

Ethical Implications of Open Source Strategies, Open Scurce Software, Practicing Law Institute, (11/08)
Confidentiality and Its Limits, Legal Ethics in New York, Lorman Educational Services, New York (9/08)

Ethical Issues in Client Representation ai Guantanamo, Association of Professional Responsibility
Lawyers, (5/08)

The Prosecution Eihic, Symaposium 1n Tribute to Scattle-King County Prosecutor Norm Maleng, Seattle
Washington (5/08)

The Bi-Annual Criminal Justice Retreat: A Summit on the Prosecution Function, Association of the Bar
of the City of New York (4/08)

~J
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Ethical Issues in Direct and Cross Examination, American Bar Assoctation Criminal Justice Section, (4/08)

FEthical Issues in Witness Preparation, Commercial and Federal Litigation Section, New York State Bar
Association, {1/08)

What Every Attorney Must Know Abourt Ethics, Practicing Law Institute (12/07)

Ethics and Professionalism in Plea Negotiation: Best Practices and Worst Pitfalls, American Bar
Association Criminal Justice Section 2007 Fall Conference, Washington, D.C., (11/07)

Business and Fthical Implications of Open Source Strategies, Open Source Software, Practicing Law
Institute, (11/67)

Confidentiality and Conflicts, Back to Business, Proskauer Rose LLP, (11/07)

Lawyering and Terrorism Cases, Legal Dilemmas in a Dangerous World: Law Terrorism and National
Security, Roger Williams University School of Law, (11/07)

Lawyering at the Fdge of the Rufe of Law. Ethics Conference: Lawyering at the Edge, Hofstra Law
School (10/07)

Fthics in Employment Law, Jackson Lewis Women’s Employment Law Conference, New Jersey (10/07)
Zealous Representation: Eithical Limits and Trial Techniques, New York State Bar Association {5/07}

Ethical Practices in Start-Ups and Smalier Firms, Association of the Bar of the City of New York, (5/07)

Ethics for the Immigration Lawyer, Federal Bar Association, New Jersey 26” Annual Hon, William .
Strasser Immigration Conference, (5/07)

Etnical Issues in Special Education, Fifth Annial School Law Institute, Practicing Law Institute, (5/07)

Potential Criminal Exposure of Attorneys, Professional Responsibility and Risk Management Conference,
New York (10/06)

Attorney-Client Privilege, Inadvertent Disciosure and Document Retention, Jackson Lewis Women's
Enployment Law Conference, New Jersey (10/06)

Erhical Issues for Intellectual Property Lawyers, The Copyright Society of the USA, New York (9/06)
FEthical Issues in Advising the Self Represented, New York Family Court (9/00)

Ethical Issues jor the Entertainment Lawyer, Association of the Bar of the City of New York Center for
Continuing Legal Education, (6/06)

Prosecution Ethics, American Bar Association Professicnal Responsibility Conference, Vancouver, B.C.
(6/06)

Fthical Issues for Employment Lawyers, National Employment Lawyers Association, {5/06)

Etnical Issues in Special Education, Sixth Annual School Law Institute, Practicing Law lnstitute, (5/06)
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Lawyers in the Doclk: When Does Good Lawyering Become Criminal Conduct, Association of the Bar of
the City of New York Center for Continuing Legal Education, (2/06)

Prosecution Ethics, Association of Professional Responsibility Lawyers, (2/06)
The Law and Fthics of Criminal Defense in Terrorism Cases, Association of American Law Schools, (1/06)
Bridge the Gap, Practicing Law Institute, (12/05)

Secret Evidence is Evoding the Adversary System, Lawyers” Ethics in an Adversary System, 2003 Legal
Ethics Conference, Hofstra Law School, (11/05)

The Changing Legal Profession, Legal Ethics in the New Millennium, American Assoctation of Law
Schools Professional Responsibility Conference, (6//05)

Ethical Issues in Special Education, Fifth Annual School Law Institute, Practicing Law Institute, (4/05)
Ethical Issues in £ro Bono Work, City Bar Center for Continuing Legal Education, (6/05)

FEthical Dilemmas for Financial Services Attorneys, SIA Compliance and Legal Division, (6/05)

FEthics for the Immigration Lawyer, City Bar Center for Continuing Legal Education, (3/05)

Ethical Considerations for Corporate Investigations, City Bar Center for Continuing Legal Education,
(9/04)

Timely Ethical Issues: Cooperating Witnesses, Federal Bar Couneil, (11/04)

Ethical Issues for the Entertainment Lawyer, City Bar Center for Continuing Legal Education, (6/04)

Ethics for the Immigration Lawyer, City Bar Center for Continuing Legal Education, (3/04)

Ethical Issues in Dealing with the Difficuit Client, New York Employment Lawyers Annual Conference, (11/03)
Internet Ethics, New York County Lawyers Association, (10/03)

The Evolving Defense Function in the Wake of Sarbanes-Oxley, New York Council of Defense Lawvers

2003 Biennial Retreat, with SEC Comnussioner Harvey Goldschmid, SDNY Judge Jed Rakoff and New

York State Attorney General Eliot Spitzer, (10/03)

Child Abuse, Neglect & the Foster Care System - The Attorney's Role & Responsibilities 2003, Practicing
Law Institute, (3/03}
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LEGAL EMPLOYMENT

Ethics Consultant 2008-Present
Advise and represent lawyers and judges on matters pertaining to the law governing lawvers; expert
witness.

Clayman and Roseaberg, New York, NY 2006 - 2008
Of Counsel

Advised and represented lawyers and legal organizations on matters pertaining to the law governing
lawyers; expert witness.

Hinshaw & Culbertson LLP, New York, NY 2004 - 2006
Of Counsel

Advised and represented lawyers and legal organizations on matters pertaining to the law governing
lawyers; expert witness

Private Practice, New York, NY 1988 - 2000
Criminal, civil rights and constitutional rights litigation

Center for Constitutional Rights, New York, NY 1982 - 1988
National practice in civil rights and international human rights.

Gibbs, Douglas, Theiler, Yaroshefsky and Drachler, Seattle, WA 1980 - 1982
Criminal defense and civil rights litigation

Seattle-King County Public Defender, Seattle, WA 1976 - 1980
Criminal defense litigation

Puyallup Indian Tribe, Tacoma, WA 1975 - 1976
Staff Attorney

Provided general legal counsel to tribe on land rights and economic development.

BAR ABMISSIONS
New York and Washington Staie Courts Various U.S. District Courts
Second and Ninth Circuit Courts of Appeals U.S. Supreme Court
EDUCATION
Rutgers School of Law, Newark, New Jersey J1.D. 1975
Douglass College for Women
Rutgers University, New Brunswick, New Jersey B.A. 1969
10
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HONORS
“Fric Neisser Award for Ouistanding Public Service,” Sept 2005
Ratgers University School of Law
“Outstanding Contribution in the Field of Criminal Law Education” Award January 2000

New York State Bar Association, Criminal Justice Section

Monrad G. Paulsen Award (with other members of the clinical faculty) June 1998
“In recognition of devoted service to the ideals and purposes of Legal FEducation”

American Immigration Lawyers Association Award June 1991
Steps to End Family Violence Award May 1991
11
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MILITARY COMMISSIONS TRIAL JUDICIARY
GUANTANAMO BAY, CUBA

AE 389
UNITED STATES OF AMERICA Draft Order
&
V. Defense Motion to Abate Proceeding \

Pending the Detailing of Learned ( Gu el

ABD AL-RAHIM HUSSEIN \

MUHAMMED ABDU AL-NASHIRI 16 October 20 @\ e

\ s \\
\\\\\
kY

1. On 11 October 2017, the Chief Defense Counsel, pursuan\ o his sole discretion and

% \\\\\\

authority under Rule for Military Commission "O(&& (B), excused Mr. Richard

Kammen, Ms. Mary Spears, and Ms. Rosa ]:l:ades\\\\\\:\\\\
g
2. Mr. Al-Nashiri has the right to be repres&nté&&y 4 counsel learned in the law regarding
SRR

capital trials pursuant to Rule for ]\’Ill% @6mm;ssnon 506(b).

3. Mr. Richard Kammen was Mr %I\Whm sole counsel tearned in the law regarding
\ }
A
A

capital trials. \\\\\

4. Mr. Al-Nashiri curres \not represented by a counsel learned in the law regarding capital

| N
trials. \ \\\\\\\\\

S. The defé me\%w seeks an Order to Abate the Proceedings Until a Learned Counsel is
Detai ’
\\\\\\

\XKE $89 is hereby GRANTED.

.s-\\\

day of October, 2017.
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