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MILITARY COMMISSIONS TRIAL JUDICIARY
GUANTANAMO BAY

UNITED STATES OF AMERICA AE 335

v. DEFENSE MOTION TO SUPPRESS

CUSTODIAL STATEMENTS MADE BY

ABD AL-RAHIM HUSSEIN MUHAMMED MR. AHMED MOHAMMED AHMED
ABDU AL-NASHIRI HAZE (AL-DARBD TO FEDERAL LAW

ENFORCEMENT AGENTS BETWEEN 24

AUGUST- 3 SEPTEMBER 2002 AND
DERIVATIVE EVIDENCE, AS

REQUIRED BY 10 U.S.C. § 948r AND THE

FIFTH AMENDMENT

16 January 2015

1. Timeliness: This request is filed within the timeframe ¢stablished by Rule for Military
Commission (R.M.C.) 903 and is timely pursuant to Military Commissions Trial Judiciary Rule
of Court (R.C.)3.7.¢c. (1).

2 Relief Requested: The Detense respecttully requests the Commission suppress custodial
statements made by Mr. Al-Darbi to federal agents between 24 August and 3 September 2002,
and all derivative evidence obtained as a resulr of these statements. This includes any future
testimony Mr. Al-Darbi might provide as well as all statements made by Mr. Al-Nashiri that
were the product of Mr. Al-Darbi’s torture.

3. Overview:

“A coerced confession is offensive to basic standards of justice, not because the victim
has a legal grievance against the police, but because declarations procured by torture are not
premises from which a civilized forum will infer guilt.” Urifted States v. Karake, 443 F. Supp.
2d 8, 50 (D.D.C. 2006). Accordingly, the Military Commissions Act (M.C.A.) and Military
Commissions Rules of Evidence (M.C.R.E.) prohibit the use of any statement obtained by torture
or cruel, inhuman, or degrading treatment. 10 U.S.C. § 948r; M.C.R.E. 304(a)(1). The M.CR.E.
goes further and specifically prohibits any evidence derived from statements obtained by torture
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or cruel, inhuman, or degrading treatment. M.C.R.E. 304(a)(5). And, unlike its counterpart in
the Military Rules of Evidence, M.C.R.E. 304(a)(3) expressly provides an accused standing to
suppress statements of others “allegedly produced by coercion.”

These protections prohibiting derivative evidence are much like the protections
guaranteed by the 4™ and 5™ Amendments. ““When an incriminating statement has been
obtained through coercion, the Fifth Amendment prohibits use of the statement or its fruits’ that
is to say, evidence derived from any statement coerced from the defendant—unless the evidence
‘has been come at...instead by means sufficiently distinguishable to be purged of the primary
taint.’” United States v. Ghailani, 743 F. Supp. 2d 261, 264-65 (S.D.N.Y. 2010)(citing Pillsbury
Co. v. Conboy, 459 U.S. 248, 278 (1983) and Wong Sun v. United States, 371 U.S. 471, 488
(1963). The burden of proving attenuation 1s on the government. Ghailani, at 265 (citing Brown
v. Hlinois, 422 U.S. 590, 604 (1975).

In this case, Mr. Al-Darbi’s 24 August- 3 September 2002, statements were obtained
through torture or cruel, inhuman, or degrading treatment. Therefore his statements and all
derivative evidence obtained from these coerced statements should be suppressed. This includes
any statements made by Mr. Al-Nashiri, who was apprehended as a direct result of Mr. Al-
Darbi’s statements obtained by the use of torture, or at a minimum, cruel, inhuman, and
degrading treatment. The prosecution cannot prove attenuation per se where Mr. Al-Darbi’s
2002, statements and the derivative evidence from these statements are the product of torture.

4. Burden of Proof and Persuasion: The prosecution bears the burden of persuasion by a
preponderance of the evidence. R M.C. 905(c)(2)(A). Specifically, the prosecution must prove
the evidence they seek to admit was not “come at by the exploitation of that illegality,” in this
case the torture of Mr. Al-Darbi. Wong Sun v. United States, at 488; United States v. Karake,

443 F. Supp. 2d 8, 89 (D.D.C. 2006).
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% Statement of Facts:

a. In August- September 2002, federal law enforcement agents conducted custodial
interrogations of Mr. Al-Darbi in Bagram Airbase, Afghanistan.

b. During this time in custody, agents of the United Stares, while at times acting under
the color of law, intended to inflict severe physical or mental pain or suffering upon Mr. Al-
Darbi and tortured him while he was in their custody. 18 U.S.C. § 2340 (2012); M.CR.E.
304(b)(3).

c. While Mr. Al-Darhi was in custody, the agents of the United States also intended to
inflict severe physical or mental pain or suffering upon fellow detainees, including Mr. Abul
Wahid, who died as a result of this maltreatment. The torture used against Mr. Al-Darbi
ultimately resulted in charges being referred to court martial against PFC Damien Corsetti and
another agent receiving a letter of reprimand for physically assaulting a fellow detainee and
failing to follow approved interrogation techniques. Attachments B-D.

d. During the Corsetti court martial, the government stated that Mr. Al-Darbi had
suffered cruel, inhuman, and degrading treatment while in custody, including the time period of
his 24 August-3 September 2002 statements. The government provided sworn deposition
testimony of Mr. Al-Darbi regarding the torture and cruel, inhuman, and degrading treatment that
he suffered. Attachment B.

e. The information obtained by Mr. Al-Darbi’s torture statement was shared with law
cenforcement agents. Mr. Al-Darbi’s tortured statements led to the capture Mr. Nashiri, in
October 2002, and Mr. Al-Darbi's statements were used to question Mr. Al-Nashiri.

f. During Mr. Al-Nashiri’s time in custody he was tortured repeatedly. After years in
custody and torture, US law enforcement officials obtained a statement from Mr. Al-Nashin
while in custody at Guantanamo Bay Cuba in 2007. Attachment E.

3
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g. On 10 November 2008, Mr. Al-Darbi filed a motion with his military commission to
suppress statements he previously made as the product of torture and other “physical and mental
abuse,” which included being sodomized and further threatened with “rape” by his male
interrogators. Attachment F.

h. While the prosecution has not provided a witness list, the defense anticipates that the
government may seek to elicit testimony from Mr. Al-Darbi, a named conspirator in Charge V.
6. Argument:

A) Mr. Al-Darbi’s Statements, a Product of Torture, Must be Suppressed.

MRC 948y prohibits the use of any statements obtained through torture or cruel, inhuman,
or degrading treatment, even if the statement was obtained under the color of the law. This does
not just apply to statements of the accused: rather it applics to any statement, regardless of the
declarant’s role within the commission.

During his time in custody at Bagram, Mr. Al-Darbi was subject to repeated torture or, at
a minimum, cruel, inhuman, or degrading treatment as defined by the Detainee Treatment Act,
US law enforcement agents interrogated Mr, Al-Darbi using “enhanced” interrogation tactics
which, among other tactics, included physical acts of violence, threats, and sexual humiliation
(placing genitalia against his face, pulling down Mr. Al-Darbi’s pants) - all prohibited
interrogation methods and defined as cruel, inhuman, or degrading treatment under the Detainee
Treatment Act. The illegal and coercive methods used against Mr. Al-Darbi while in custody
ultimately led to the prosecution of PFC Damien Corsetti by the United States Army.
Importantly, the United States government stated that Mr. Al-Darbi was the victim of this cruel,
inhuman, and degrading treatment during the same time period that he provided the August 24-

Septernber 3, 2002 statements. See U.S. v. Corsetti ROT at 567-582.
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The statements Mr. Al-Darbi provided to US law enforcement from August 24 to
September 3, 2002, were produced by the use of torture or, at a minimuni, cruel, inhuman, and
degrading treatment. Under 10 U.S.C. § 948 these statements must be suppressed.

B) Testimony from Mr. Al-Darbi is a Derivative Product of Torture, Thus
Inadmissible.

10 U.S.C. § 948r and the Manual for Military Commissions prohibit the introduction of
evidence derived from torture. M.C.R.E. 304(a)(5) prohibits derivative evidence from
statements obtained by torture or cruel, inhuman, or degrading treatment. The M.R.C. and
M.C.R.E. protections prohibiting derivative evidence are analogous to the protections afforded
under the 4™ and 5™ Amendments. Assuming the government intends to introduce testimony
from Mr. Al-Darbi at the commission, any live testimony from Mr. Al-Darbi would be derivative
evidence that was obtained through the use of torture and should not be permitted.

In the discussion of M.C.R.E. 304, the intent of the rule against derivative evidence is to
“restrict the admission of evidence derived from statements obtained by torture or cruel, inhuman,
or degrading treatment (other than where the evidence would have been obtained even if the
statement had not been made).” M.C.R.E. 304 Discussion. In the Fourth and Fifth Amendment
context, the fruits of illegally obtained evidence are admissible where the government proves that
the connection between the illegal government action and the evidence offered at trial is “so
attenuated as to dissipate the taint.” United States v. Ghailani, 743 F. Supp. 2d 261, 275
(S.D.N.Y. 2010) (citing Nardone v. United States, 308 U.S. 338, 341 (1939)). In Ghailani, the
Court identified tour factors relevant to determining whether live testimony is sufficiently
attenuated from illegal government conduct so as to permit its admission at trial: 1) the
willingness of the witness to testify, 2) the role played by the illegally seized evidence in gaining

his cooperation, 3) the proximity between the illegal behavior, the decision to cooperate and the
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actual testimony at trial, and 4) the motivation of the police in conducting the search. fd. at 275.
These four factors are also relevant in the context of determining whether evidence derived from
torture or cruel, inhuman, or degrading treatment is sufficiently attenuated to satisfy the “interest
of justice” standard set forth in the M.C.A.

If the prosecution offers testimony from Mr. Al-Darbi, it may claim that he is “willing” to
testify, like the witness at issue in Ghailani. However any “willingness” is illusory: Mr. Al-
Darbi, a named co-conspirator, is a detanee in US custody who, in order to avoid indefinite
detention at Guantanamo Bay, Cuba, signed a plea agreement ensuring his release in December
2017, in exchange for testifying against Mr. Al-Nashiri. Attachment G. Even more so than the
witness in Ghailani, who was not in US custody at the time of the trial, Mr. Al-Darbi would not
have come forward to testify on his own volition if not for previous capture and coerced
statements. Mr. Al-Darbi is in fact a named conspirator in Charge V against Mr. Al-Nashiri.
Like the witness in Ghailani, Mr. Al-Darbi’s willingness to testify cannot be a truly free and
unconstrained decision. Ghailani, 743 F. Supp. 2d at 281.

Further, the government will not be able to establish that the facts and contents of Mr. Al-
Darbi’s coerced statements will not play a role in his decision to cooperate. Ghailani, 743 F.
Supp. 2d at 282. Mr. Al-Darbi, an alleged co-conspirator, incriminated himself in these coerced
statements, which undoubtedly remain a strong factor in persuading him to testify against Mr.
Al-Nashiri.

Additionally, the passage of time does not create legitimate attenuation of taint in this

case. “The critical question with respect to attenuation is not the length of time between a

! As noted by the Court in the conclusion of Ghrariani. the Military Commissions Act of 2006 would have likely compelled the same result if
Ghailani had been tried by military commission. "M.C.A. § 948ria) and M.C.R.E. 304 preclude or restrict the use of “statements obtained by

torture or crucl, inhuman, or degrading treatment,” and evidence devived therefrom, and could require cxclusion of Abebe’s testimony. Even if
they did not, the Constitotion might do so, even in a military commission proceeding.” Ghadlani, 743 F. Supp. 2d ar288 n. 182,

6
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previously coerced confession and the present confession, it is the length of time between the
removal of the coercive circumstances and the present confession.” Karake, 443 F. Supp. 2d at
89. Here the coercive circumstances remain in place. And the long delay between Mr, Al-
Darbi’s coerced statements to present day highlights the consequences of non-cooperation: Mr.
Al-Darbi was held in US custody for over a decade without facing charges. Should he refuse to
cooperate and testify against Mr. Al-Nashiri, he faces continued prosecution including a possible
capital referral. As happened in Ghailani, the evidentiary hearing required by this motion will
likely bolster the connection between Mr. Al-Darbi’s coerced statements and his decision to
testify. And, like Ghailani, the prosecution will be unable to meet its burden of proving Mr. Al-
Darbi’s coerced statements have no bearing on his decision to cooperate in testifying against Mr.
Al-Nashiri. Plainly stated, any testimony Mr. Al-Darbi might provide is directly tied to his
coerced statements provided as a result of the use of torture, or at a minimum, cruel, inhuman, or
degrading treatment while in US custody. Accordingly, Mr. Al-Darbi’s testimony must be
suppressed as the per se fruit of the poisonous tree.

C) All Evidence Obtained as a Result of Mr. Al-Nashiri’s Apprehension, Including
His 2007 Statements, are a Derivative Product of Torture and Should be Suppressed.

Mr. Al-Nashiri was apprehended in October 2002, because of the information coerced
from Mr. Al-Darbi during August- September 2002. As discussed above. the fruits of illegally
obtained evidence must be excluded unless granting establishment of the primary illegality, the
evidence to which instant objection is made has been come at by means sufficiently
distinguishable to be purged of the primary taint. Ghailani, 743 F. Supp. 2d at 275; M.C.R.E.
304(a)(5)(A). Any evidence obtained from the apprchension of Mr. Al-Nashiri, including Mr.

b |

Al-Nashiri’s so-called “*clean team™ 2007 statements, should be suppressed because it is derived
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directly from the use of torture and cruel, inhuman, and degrading treatment against Mr. Al-
Darbi.

There 1s no attenuation of taint from any of Mr, Al-Nashiri's statements from the coerced
statements of Mr. Al-Darbi. Without the coerced statements of Mr. Al-Darbi, Mr. Nashiri would
not have been apprehended and the government cannot prove that it had independent means with
which to locate and apprehend Mr. Al-Nashiri. Like the witness in Ghalini, the government
would not have located Mr. Al-Nashiri absent Mr. Al-Darbi’s coerced statements. Mr. Al-
Nashiri was apprehended, interrogated, and tortured as a direct result of the coerced statements
from Mr. Al-Darbi. The United States then spent years torturing Mr. Al-Nashiri, which will—
once the discovery process is complete—be the subject of extensive litigation before this
Commission. But for the purposc of this motion, the nature and length of this torture means
there can be no attenuation of taint from Mr. Al-Nashiri’s initial apprehension due to coerced
statements from Mr. Al-Darbi and Mr. Al-Nashiri’s 2007 statements. The 2007 statements are
directly related to years of conditioning, torture, and maltreatment that resulted only atter Mr.
Al-Darbi’s coerced statements were used to locate and capture Mr. Al-Nashiri. The government
cannot prove that Mr. Al-Nashiri would have been apprehended but for the use of coerced
statements from Mt. Al-Darbi. Accordingly, all evidence obtained from Mr. Al-Nashiri’s
apprehension, including all of his statements, must be suppressed as the per se fruit of the
poisonous tree.

7. Conclusion:

10 U.S.C. § 948r unequivocally prohibits statements obtained by the use of torture.
Although certainly implied by the statute, the Manual for Military Commissions expressly states
this includes evidence derived from statements obtained by torture. M.C.R.E. 304(a)(5)(A).

Like Ghailani, the rule provides for admissibility of evidence that “would have been obtained

8
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even if the statement had not been made.” Ghailani, 743 F. Supp. 2d. The rule also purports to
allow the admissibility of evidence derived by torture when its use “would be consistent with the
interests of justice.” Id. Whatever the amorphous “interests of justice” may be, they cannot
override the express statutory prohibition on the use of such evidence, and admissibility must be
determined solely on the inevitable discovery of the evidence in accordance with Ghailani and
10 US.C. § 948r. “The temptation to allow our revulsion at these bombings, the human instinct
for vengeance, and fear of terrorist attacks to overcome principles upon which our nations
rests—oprinciples thar, although not always observed, are ideals to which we aspire—is powerful.
If our nation is to continue as a bastion of liberty, however, we must remain true to our principles
and overcome that temptation.” Gharilani, 743 F. Supp. 2d at 265.

Mr. Al-Darbi’s statement and any live testimony from him must be suppressed for failure
to comply with the M.C.A. as it is the product of torture and, at a minimum, cruel, inhuman, and
degrading treatment. Because Mr. Al-Nashiri was apprehended as a direct result of the coerced
statements of Mr. Al-Darbi, and because information extracted from Mr. Al-Darb was used in
the torture of Mr. Al-Nashiri, all statements of Mr. Al-Nashiri must also be suppressed as fruit of
the poisonous tree.

8. Oral Argument: The defense requests oral argument on this motion.

9, Witnesses:

Mr. Damien Corsetti
10.  Conference with Opposing Counsel: The defense has conferred with the prosecution,
and they object to this motion.

11. List of Attachments:
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Statement(s) of Mr. Al-Darbi, dated 24 August- 3 Sep 2002 (55 pgs)
U.S. v. Corsetti, Unauthenticated Verbatim Record of Trial (16 pgs)
Autopsy Report of Abdul Wahid, dated 13 Nov 2003 (7 pgs)
Letier of Reprimand for Sergeant “Doe”, dated 31 Mar 2005 (1 pg)
2007 Statement of Mr. Al-Nashiri, dated 2 Feb 2007 (34 pgs)

U.S. v. Darbi - Defense Motion to Suppress Statements, dated 10 Nov 2008 (14
pes)

G. 1].S. v. Darbi - Offer of Pretrial Agreement w/Appendix, dated 20 Dec 13 (10

pgs)

Filed with TJ
16 January 2015

/s/ Brian Mizer
BRIAN L. MIZER
CDR, JAGC, USN

Assistant Detailed Defense Counsel

{s/Allison Danels

ALLISON C. DANELS, Maj, USAF
Assistant Detailed Defense Counsel

{s/ Thomas Hurlev

THOMAS F. HURLEY, MAJ, USA
Assistant Detailed Defense Counsel

{s/ Daphne Jackson

DAPHNE L. JACKSON, Capt, USAF

Assistant Detailed Defense Counsel

{s/ Richard Kammen
RICHARD KAMMEN
DOD Appointed Learned Counsel
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CERTIFICATE OF SERVICE

I certify that 16 January 2015, I ¢lectronically filed the forgoing document with the Clerk
of the Court and served the forcgoing on all counsel of record by ¢-mail.
/s/ Thomas Hurley

THOMAS F. HURLEY, MAJ, USA
Assistant Detailed Defense Counsel

11
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ATTACHMENT A

PAGES 12-67 ARE REDACTED IN
FULL
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ATTACHMENT
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Please be seated. The court is called to order all parties

are present to include the members. Members sorry for the_delay.

mmI‘m'handing'out"ﬁhese”findings instructions and in that reqara ybu:

tqcah'ﬁUSf:siﬁ'béckrandflistén: I:will-givé:you a'#erbatim dbpy-of the

instructiong I'm about to give you.

Mémbers Uf'the:coﬁrtfwhéh'you:cioséjaﬁd deiibérafe'and;vdter

~on findings each of ycu must resolve the ultimate question. of whether

fﬁhe'accused is_guilﬁy cr'ﬁet-guilty_based-upan evidence7préséhted_

here "in-court and part of theé-instructions, which T will ¢give ¥ou. =

'Mflduty'is-Eb ;nSﬁrﬁcf‘ydﬁ On-thé ia%tj;$°ﬁrfdﬁty iéﬁtb-qeféfm;ne the
_facts}-app;y_theﬁlaw.to ;heffadtg a@d-déﬁermine“tﬁe-gﬁilt_orf'- 

innocence of the accused. The law presumes the accused to be

You'll hear an exposition of the-facts by-counsel for both.

Sidés §s1they.Viéw-thém; bear in mind that the afﬁumehfs-éf counsel

~are not evidence.  Argqument is made by counsel in order to assist you

“in.understanding and evaluating the evidence, .but you mnst base the.

determination of issues in the case on evidence as you remember it

"and apply the law as I instruct you. During the trial somé of vou
ltodk ndﬁés you may take your noles with you into the deliberation -

room; however, your nctes are not a substitute for the record of

trialﬁ_.x
566
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:'alllég'eld,ll In the .Splec:jl.fi'(':éti;tm'loff 'cllzlarglle "'II, ﬁhél' accused i"s'"c:h-éfg.ed |
-with-thé-foenSé-foviolating a qenéral,ordgrtlin;viqlatidn q;_ 

Artlcle 92 of 'th-e'.____tin-ifcsrm Code _of;'Mii-it._ary_-'J.ﬁ-st'_icé.. T L
the é'.cé-usedl-cjﬁizlljlc_y .Q:flt'h:i.l:g -cI_Jf'feﬂs_.e-' you must flndby 'llé'gal Iénd--ydi.l b

~must be convihced by légal and competent evidenc¢e beyond a reascnable

order -in the following terms.

United -States Central command General Order. Number la:dated

19 December 2000, which-prohibited the posséssicn and consumption of =~

: fhird'; -1_:ha_t." at or n_'_éar_ Bagram Air fie'_]'-g:l-A_f_-qhanis:t_aﬁ* on diverse - .
‘occasions between on or aboul 1 August 2002 to con or aboul 1 February

12003, the accused violated this lawful general ¢rder by wrongfully . .

possessing and consuming alcohol--As- a matter of law, the order in

‘this case as described in the specification if in .fact there was such

~an order it was a lawful order.

In Specification.2 of Charge I, the accused is charged with.

the cffense of willful dereliction of duty, als¢ in vicolation of
Article ‘92 Of the Uniform Code of Military Justice. In order to £ind
-j’:he atlélculsed: g‘uill.t-y-‘of'-_thil'si- STESHRE, -you S Ibel' co.ijlvignc:‘éd.:}\ﬁy' l'e_gal_ -
léﬁdl,éoﬁpét’ent Ie-v:i.-lde.l'r:lc_e __beyolhld_. a feaslénéb-le-'doqbt} _fifS By that tﬁe

.”ac;":us'ed ‘had a certain 'ﬁre$qf’ibe_.d_ ';duf'y, t_hél_‘;. ':"L's,'j_.-tc':'._' g_cin_ciLict |
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-flnterrogatlons of - detalnees accordlng to approved -aCtl“S, technlques-zTifm
" and proceduresu Second that the accused aetually knew of the
a331gned dut oy and thlrd ehat at or near Bagram'RirfieldgAfghahiStén

mmon dlverse occa51onsmbetween_onfor_about lmAﬁgUSt 2002 to on or aboﬁtimmmmm

| -F"eb-ruary '260‘3;—"..'.the accused ‘is derelict in the performance of ‘that

2 -3 “I-. 22. &

:-6 .du*y b{ w1llfully falllng to_cdnducf-iﬁterfogafiohs bf-aetainees
7 -:Iaccordlng to approve tactics, - ’rechmques and prrcedures
é | Iln S-pecllfl.:.catleln 3-of Charge 1 again the accused is chalrgedl.
. :9 with the '_'e-ffe-ﬁ"ee ef wil.-lftil-"_cie'-rel:‘.u-:-tien-__ of dﬁ-ty-'_eoree Ii-n-i-_vi'ola'_tio-ﬁ c:sf
10 7 Article 07 of thD Uniform Code of Mi lltaTj Juc;tlce ‘n -'bf'der” to find &
| 11 .-the accused gullty of thls-offense you must be conv:.nced by 1egal and'_
-12.-- c;_ompe;:ent’ e’videnc_r_—:r'._fbeyogd. _a_ _r_e.asona}ple_ doubt : _firsp,'__ that :_i_:_he_ accixseﬂd
13 .IIIlad ce.rta.i'n'p'.i:"eseri.ble'(.i:' di.l'ty} ,tl‘lxa'é :'-is;. to c.onduc,t 'i'nterrega';;ic.ns' .df
. 14 _deu_alnees accordlng tc approve tactlcs, technlques, and proeedures.
151ISec3nd that the accuqed actually know of th@ a551gned duty and thlfd_
16 - that at Ior ne&lllr Bagrarr Rerleld Afghunlstan between on or about 1
:_.1_?. _-_.Auqust 2002 to on or about 1 Februarv 2003 the a_gcuseel__ls der_ellc-t-
% _'1'8I in the performanc:e_ of tha;t.duty 'by'willf_ully fa'iliﬁg_'to 'ﬁfex're'ﬁt h13 .
12 .interrogation partner from falling articles of garbage and sciled
20 | te-i..l.et' paper oﬁ£¢ thé per.son. of Ahmed al- 'Dafbi,_"alse known a.- |
21 ' ”_A duLy .ma;ty be j;m]lpcis.;edllby Ir_e.f;mll'atil.loln,‘- ldwful cu;del, orl-c-::Lll_'s-tom : of the
Iserv_i._e-e'.l | A,persc.f} is dereliCt 1n 1_':hle p"e-rl.lf'orman_ee ofdut}r tlu_l-len'-_he ”
2% willfully fails to perform thesr. |
568 .
| 1-00.i5.-0{-)0(.)5§80
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e ~“Derellctlon" lS deflned as a farlure 1n duty,_

'shortcominq, or delinquency.' "Willfully'-means‘intentionally, it
refers to_the'deinq of an éc%fkﬂoﬁiﬁelyfand purposely, specifically .
"intendiﬁg'the actuéi probablemcoﬂsequeneeemof]the'éct;' The'v

" -individual® reasonably should have known of duties may be demcnstrated -

by regulations,. manuals, Customs, and testimbnies of persons who have

“held qlmllar or related p051u10ns e S1m1]ar eVJdenre,

The three Specrflcatlons of Charge II, the accusedmis”

- charged w1th the effense of——held on a secend——there . a-les eer.
'iﬁﬁlﬂdéd'ﬁfféhgé”ESitCmderéliCtibﬂ'6f'dﬂty'that'Ifhééd7tblfiﬁdfhéf€:”'m'”"
o e o e g

;:ehangee.thet_Ilﬁade'toithe.inetrﬁEtiens;r Let~me:take:azbreek;-ilneedl
to rebrlet,rhese so.that;i'cahlinétruct feu enirheileSeer_ineluded"i:

offense of negligent dereliction of duty, which. applies. to’

Specifications-2 and 3 of charge-I.- Sorry _about-that members this

- should only take me about five minutes to reprint. these .to include
_that language.. The court's in recess.

~ [ Tha ceurt:reeeseedfatilziﬂ'hoﬂrs ontl'Juﬁe_QODé.j.

12 .[The court-martlal was. called to order at 1220 hours on- 1 June 2006 |
20 MJ# The court 1s called to order. All partles present ‘are
”*Zl-jpreeenL as before except Lhe members are’ dbsent.- Counsel I-cut and
,,,,, 2@ pasted the lesser 1ncluded lnstructlons to maltreafment lnstead of;
'.f'23 3which'was_Charge_III_instead of.to.Charge I. S0, I just cut and. -
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"2 instructiomns as I go thfough'thén'you;ll'éeéuWHére-I made the
3: migfage:“jKlrighELbailiff.y¢g ;an.réééiiméhé;QEEBégs;tf}Tflf;fmmmmmmmmm
4Pleasebeseated " gl part.i-_é.s are "'ag.ain:_ P_r-'ef-:.e__.r-lt” to now
-5 "inéiudéfthe'members;'.Sbf:y,£o Ehe mémbefg.j:'f:"“
6. As1was saying, the court is further advised the offenss
f.féftneéiigeﬁﬁ”dETéliqtiéhtof&ﬁutyjasEa l'e!ss;e'r;..I.i_nc:].u‘;:'le'c;li''.ol':;ff'e:nseIn:)f:'th'éI..":"'I'j
6. offenses set forth.inLSpééifica£i§ns 2 and 3;of Cﬁér§e I. -When f&#
L9 vé;é,,if;yoﬁ fihdfthe acéﬁséd-hbt;gﬁiltf'of_ﬁhe §ffe£sé”cha£qédf:fhat
10 7 s willful dereliction of dufty, thef you shcéuld consideéer the lesser
11 ihoiuded otfenis of meglizens derelichion St duty aiss Violation of
13 the acoused guiity of this lesiei inciuded offerise, you must be
1'4'.__ _c.o'nﬁf_in:_géd__ by iégéi_ '_ah-d '_édmp'etem:_._'_e_vi_-d_e.nlce'- b_.éyor_id- a. réa_-SOna.bié -ddu_b:'f _' o
15I flrst, tﬁé -ac:cuséd h;s I__-certain I.pr-els-cr.ibéd- e":h;l.tly, that 1sto conduct |
ﬁlﬁ% in%érréq%fiohéloﬁ aétéinees-éécordiﬁg'td apﬁroﬁe-faétics:.techhiqﬁeS{_'
__.i?;__and procédufes,_:Second, the éécﬁsea_knéw.férfreésgnabiy"sﬁpuld havé_.
': 18I_ kﬁoﬁnlof the aésignédjduﬁ? %hd tﬁirﬁ thét on'5r.ab6ufinéar Bagréﬁj'r
19 Airfield Afghanisfan cn diverse occasions between on.or about 1
20 Zugnst 2002 to on or about 1 February 2003, the accused is derelict
" 21 ihl-':tllé pexforman\,eof that.duty by flaiilind- ’Lo '.(:-c-:ndlll}ct‘ Iiltllt'el-r-rofgal';ion.s'.I'. o
,,,,, i 22 E détéihée&% ,accéfd.in'g:_té appr.dve:_ tact:l.cs; technlquesand p_i:.éqedu'rés
: 23 E . , : And as 'IIt-o'_"-Sﬁe-c;ifji.cél_t-}io-n 3 '-:'if._. Chérgé I flrstth,eaccused a’
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delt"é'il;-e'es' 'a:r;‘:'c'olrd-inq te approve taltl:ti"c:s, 'téchII{IiQﬁe's';, and p‘i:'oc;e:durhes.l

| Second, .t_he_ _accusedjmi&ﬁ:.é;ﬁ forreasonably __éhﬁoﬁl'd havé known of .the_._ =
_;aséiéﬁea duﬁ§.;nﬂ_fhird'aﬁ:é% nééf_éagraﬁféirfieldlAfdhénigtan
.5etweéh”bﬁ:drxébdufui1ﬁuguéf 20G2ifoI6n-bfiaﬁbﬂf i,Feruafy 2003, the
_____ac__:_r';:u_f_::_iad- 1Sderellct 1n thé_:p_er'féfmance_ of _t_lga.i-: d_u_ty-_ byfalllng to ”

-' prevent his . in'tel."'rojgation' part'ne'rl. frfom.: throwing articles Olf.'g'arbage" :

and soiled toilet paper onto the person of Ahmed al Darbi also known

; és,- © A'duty may be impesed by regulation; lawful order; or - .
m CﬂStdmﬂ0f"Thé'gérﬁibé} ‘PérS6nﬂS"deTéIiCt'iﬁTthé"pQTfOmeﬁCé“Of7dﬂty”lm'”"

" when he n:e_-'qlfi:ger_l-t-l y .f_a-'_:i.-lsu'-tO' };;-'e-fform th‘em”m:' -whe;_n: _he_i__p-ei.:a_‘.drm'si_’_t_he_f@' in’

 ?é.chlp$biy inéffiﬁiént manne£; ,Dérélicfidﬁ_ié-defined as fa;iuré iﬁ - -
':dhty;”a';ﬁbftééming{ or deiindﬁendy;ﬁ“né@}}géntiy*mmeahs the.acﬂ or

~ failure to act by a. person under duty to use due care, which’
AQﬁongtféfééfé;iackiof~caref.Whidh-étreéspﬂably.pgﬁdenf.éé?sén woﬁldi
'éﬁbeéi5 t6?undef thé'$éméH§r'Similar}Cifbﬁmsténéesf"i"Culp@bif;f}
;iﬁefficienfﬂ-méaﬁs-iﬁéffiéiencf_fqr Qﬂich_fhéfe is no:reaéqnable_qr__
_jugf'éxEﬁSé; it'meaﬁs;é_recklessjdrSSS“delibergfe diSfegard f@r thé.;

. foreseeakle results of a particular act or failure to act. That an
individusl ressonably shonld have krown of duties may’ be demonstrated
by 'Irlégulatidns,_, “ndnualb, | cus toms , t_es{:imo_:rliies of- perbonb W.ﬁo h'eiv_é’ .

-held similar related positions, or similar evidence.
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" differs from the lésser included offense df’negligenf dereliction of

~duty; in that the offense chardged réquires as an essential element

that y'o'uj‘be ccjnving'edj'beyond_ a 'r_eais"oriaible "dc‘:ubtf that ‘the ‘accused's

‘dereliction '.'wés" w'i-illflil ; ,';éhe'ré:a's-"":cl-]e' ‘lesser ;offens'é ofneqllgent

dereliction of duty does hot ificlude such element.

~ In the three Specifications of Charge II, the accused is -

.chai:rg:eld with the offense of maltreatment in Violation of Article 93
' ofthe Uniforrri '(-iilc;'de -. ofM:Llltary -Jﬁls-ﬁic-:e : _I The éler&én-ﬁ-s; of '. I"-I:-he.:sélf three :
“-offenses are-the same except as T indicate. Tn order to find the  —~ &
--éécius_g'd ?.gu_j.-lt:y. of eachspec:.flcatlonof ':th'.:i.s__'__fo'éh'éé___-you-_rr'lﬁsi.::-'bé-
--”_.c:?rﬁvi'n'ce{:l b-yj_.-l.éééi-“and.. ccmp-e:?:_ent'. '_evid_eh'ce'. bey_on'd.-a-.. -_i:-eéslonal_:.rle doubt ;
II'FiI‘S't';'I as Lo Sp'e.a:ifieatl;i;.ml. i 'péli*s.éns _'Ll'fidexl-' U.S. .'é:o'.ntxl"o'l éléo .knclar}m | asj'.l
1 __pu_ks: were S'u_bj'é-ct‘ to ﬁh-e- _'Qrdé'r.s___d_f- PFCDamlenM -Cohr-‘Sétt-i_,. the S
.Ia-cc:useld-;-_------lék.s -t”ol--“Spe.cificét-ion- IZI—-A'll'lmeld- é-l I]I.iarb.:i.-_al-slo Il%nos.gr-l__las- -
- was su.bjec':-t Eé-'tﬁe'.érd.elfs ofPFC IDam"ienl"H. -Clé).fse-tt'i,l the él'clz'c-i.alséd'alrlld
a_;-;. tc ..Séeéi_f-_ig-_a_tiqﬁ._?; Omar a_l-_ Faruk a-ls_c-, 'kn_éw.t_‘n_ é_s_-a__s;lbj ect -:Ln.

“the orders of PFC.Damien Corsetti, the accused and second that as to

Specification 1 af or near Bagram Airfield Afghanistan on diverse

occasions from on or about 1 Angust 2002 o on ér about 1 F‘eb‘fuarf
2003.  The accused maltreated persons under-U:S. control by sitting

--oi_l top _o,_f'_ them d_L,J_._ring',in*:.,gr__r'cﬁgat_i-.gl'_:_s,.,__
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""" 3; Eb SpelelC5£lghTélat ‘or .near Bagram Alrfleld S
2 'AfghanlstanlbetweenIonlor about 1 August 2002 tc on or about 1
_3.__-_February 20.03;. the_ accused maltr__ea_t_e'd Ahme.d_ _al_]}farbi_ by. sit_t_ing_.on-_-
g.stop ef'him; throwiid.érticlés”cf gafﬁadéudnto hiégﬁérséﬁ; pﬁtfin§“é 
-$'T01garette ‘ash onto hlS person,lwalklng across hlS handcuffs ln order"
_ 6_ to inflict paln upon Ahmed al Darbi and forcefullv pulllng halrs out
7 of Ahmed al Darbl 5. chesh.. And as To- Sp901f1catﬂon Fat- or'néar
é Bagram Airfiela Afghanist;n bétwgen-onlor-about leugusf 4002-to-on
:néi-brﬂaﬁéutrl'ﬁebrﬁérjzédhégutﬁé-éccﬁséd-maltreéted-Omar ai.Férﬁﬁ Ey.f
10 7 grabbing Omar a] Faruk by the head and shoulders, by remov1ng Omar al
.ii:.Faruk's panfs SO that hlS genltalla“were exposed to a female'"
-lzijiinte:roga;or, Sergeant Selena Salcedo;iand py-bending_omarfal;Faruk C
:13 Idvef an'interfoqatidn table andlwééing a wétér;bdttlé around in close
14 proximity to Omar al Faruk's buttocks.
15_ | |  éubjéét“£5 fﬁe~ordéps_éf iﬁciudes peréoné-updérmdixecﬁ of
'16 'immédiaté'éoﬁmgnd-of'the.abéuSéd and ali'ﬁéf;b;g.wﬁdnby ieas6¥:bf,,"'
. _somé dﬁty-éfe_requiré& t§.oEe?_fhe_léQfﬁi_ofdéfs of the-apcqse§, even_
. ifﬁth6se”pefséns are,not“in tnéfaﬁcnged‘s dirédtjdhain Qf.énmmahd; .”a
12 The maltreatment must be real although it does not have to be
éﬁ-fthSiéal; The.imposifioh sflﬁéceséérfzdf-prdpéf-duffééﬂon-;;saiaief
’ 2¥:Ilﬂ the requlrement Lhdt LhObe dutleﬁ be per[ormed.does not establish
ithis foense, even th&ﬁghlthelr dutlés are hard, dlfflcult; df i;; ;mmMmm; 
; 2§_ ﬁa2a£dbﬁé..iﬁMaltreated“:refers tq.treatment{yhich_whenfyigwed_
273
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:2 ijectlvelv under all the c1rcum tances is abus:we or . otherw1se

unwarranted} 'unjustifi-ed, and unnecessary f‘cr an‘y 'lawf‘ul purpose‘ and :

that results in phys:.cal or mental harm or sufferlng or reasonably B

could have caused phys1cal OF mental harm or suffer1ng. Assault

'lmproper punlshment .0t sexual harassment may constltute thJ.s offense.

g 'i.was subjer*t to the orderq of the. acrused dur1rrg in termgatlons, in
.that regardlI charge you as follolws,l lf you f:.nd that Ahmed al Daer.l
't»ras.ccanflned in an area{ where the accused had sufflc:Lent authorltv
-and jurisdiction to impose restrictions and conditions upon the = & & ©
g aetain-eee_ act:.v:.tles " -lil‘h__er_é t'll":'e:___-'.a_ccused' couldhave .Ga-used' the

: d_eta_:lnee_’- to remain in a épe.’ci_fic. a-réa wWithin the B-agram-:qelléction' '_

Point and Lo comply wilh the BCP regulalions and where Lhe accused

14 __'a-c_tu-al:ly-eaer:c-_t_se-d-restraiqt. evef' tb'..'e-_s-ai'_jd_'_deta'.iliiee-._'_"l’bu_'it_iay fi_n-_c_llj-__:_ .'
Il5 IthatJAhmed_al bar5iﬁwaa aabject taatﬁemaccased“atdetsi o | o
16 'I : Sexual harassment”'inllc.lllde'sf d'elib?ei:ﬁat'e- ot rep.eated -e.ffe:n-sel-l .I

o, olely BE _cetnments- (S o éest_ﬁre_s c_:f__a: s.exu.al_-_ na_t_ure; :F'er __sexua'l .'.har-a__s_s_l-neﬁt to .

% a8 - “also 'coné;t'i't_ut'e_ rﬁal_treatment t:hel' accttséd conduct r'nust_.'. undet all

12 circumstances. constltute malt reatment as I have deflned that terrn for
20 --'-yoﬁ, -along'with_ all t_:h_e-other cir_cumst_aﬁc-:e.js jy.ou.mu_st consi‘der
v21 "evide;fiee of the consent or acquiescence of -It:I:I1Ie _..ell.egje;d_ 'v-it:j%;m;-'__for the
' 22 lack _there-_lof_'to _th_'e_agcgaed. ag-tileqs}_ the ._.f_act’ tl_:l_alt_a_z} alleged v:LctJ.m :,-
2’3 maj/_'ult.-a;ve. .'c-ollr'ls-e'n.ted- 01; ._ac_:q_uie.sc.e_d does rlet;"-aleﬁe -p:’r_bv"es that hé was ._ |
274
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prgn ;. the'spécifidation-of_Charge III, the accused is charged

' wifhjthé.foen§e §f wréngful'use §f a_@onﬁfoiled éubsfénce'iﬂ
TR of Article 1&25 of}theabhifofm ﬁodé'ofﬁﬁiiita;y?Jusfice;
In orderto f1nd th_.e- accused ._ gu1lty of thls ti)f-fehs_e,_. yéu must be

.' ICOITII"iI]'ITTjC‘,e:d' by I'e'g.égl Ialm-d' '_.r:cluzlnpe:teﬁt I.Ié'vi-q:eﬁce : fbe'j:qnd a:reaso'nalﬁb']_e' ‘doubt.
IIE‘irst;. ti;atla_t olr: nlelar:l_Bal.gram .Alirlfielld.Af.gﬁan.isfan. b:etweenllon or

‘about. 1 Dugust 2002 and. on or ébou'_t- "'l..F'eb'r-uary 2003 -th'e_-acl-cus'ed used

hashish, & scheduled one controlled substance. Second, that the & & &

-ac'cu.s_}.g'd 'ac'tua'l-_ly knew -h.e_'-'u-s.ecél-__-t_hé- .s@ibs'_t'ai__lzl__de. Thi__rd that fhe_j_'a_cc'i_.x"s-ed

: actua’._l-];y'.knew thaifl_:__th_e"--_s;i_b_s'targce he used. was'_'hasl_tish-.lb_r ._Qf.'a '

contraband nature. Fourth that the accused--that they used by the

the substance as alleged the accused was receiving special pay under

37 US Code Section 310.

. ."Use" means the administration and digestion or physical = = |

. aS's;.imi”lat_icjn of a drmj I.info'" one"_s body or I_ syéjt'ém. _I'_.U':%e _;'Llncludés_.su'chj'
.acts as smeking, sniffing, eating, drinking, .or injecting. To be
_'puﬁish.;bie unde-r.. Artlcle 112 a, use of a tcc;ﬁfro:llerd_uéﬁb's.’gé:.ic-e. mﬁ.s'_t' "1-)_e.
fmréngful}*Iﬁsé of:a”doﬁtroliédgsubsténce is_ﬁrqngful, if itds
.--T;»J_j.'_tﬁcult'_lle_-qa_l J ustlf:l.c:atl.on or ,Ia_l.llthori.-zat-._i;n_. Knowledge élfl_ the I-

-accus'._é_.d by the pfes'.énce. of the'_suh_s_fan;:-_e and '-'knbuél'e_dgé of its

575,
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fcontrabaﬁd'hatﬁre may benin%effed from the surroundlngs """"""""""""""
:2'7eircuﬁstances; howeter, the-drawiﬁg ef.thiS'inferehce is not
m_é-m_":.requlred You are adv:.sed that' hashlsh is a controlled substance

gm;on ol the laws of the Unlted States.mmlf all the other eiementsmare;;;m;;@mj
hﬁ‘-preved.beyond a reasonable doubt,tbut'shOﬁid not cOﬁvineedfthat:the'

6 accused .u_s_e.::d“a -eentrel-_l.__ee'-l__ substance ﬁ:_hille hewas :r'_e-_ee_i-\:r_ing ._ s:_p.e_c_i-_al |
w7 tpayruhdet 37 US_CodeySectioh:iiﬂ.asrdeSCItbed th'theespeCifieation;

8 .but yep'te satisfiea-beyendra-:eaeonabie douht that thetaccused:used-n
:né..e eontreilééeéuhstahee; .?ouhmeY-ﬁeveetheiess-reaéh-a findihg'of
"1QT*QUJ1ty however, you're- requ1red to mod1fj the” sper1f1cat1ons by S R
.ii::exceptlons and substltutlons sc that 1t properly reflects your'

-lit finding You may ellrlnate ehe phrase whlle recelvlnq spec1a1 pay
:13':under 3? US Code Sectlon 310 by except;ng out Lh;e languaqe.
14 B " | _I_n__Spec_ifJ_catior_m 1___e_f C_har_g_e.-Z_W,. the-accase-c_l___i_s char_ged W
I15- eith thetoffenseiof aesah;tmeonsuﬁmated-hy-battety ia Violatien”et-
lé .értiEIe 12§;6ffthe UhitotﬁTCédé-of MilttatyFJﬁetice; i;n.qtdet te
1 ﬁind_the accpsed_qutity-gf“this-effense founmust_behcenyinced by .
Iiegal.aﬁd:cbﬁbetehttefidehce_beyondfa feasonahlemdoubt;f First, that
19 :at or near Bagram Airfield Afghanistan between on. or-about 1-ﬂugust
éb. 200? and on or about l February 7003 the accused did bodlly harm to
--'Ah.med al Darbl dl&() known da- becond the at,a,u&ed Clld bO by
etrlklng Ahmed al Darbl ln the late, grow1hg,hand ghest_w;th hls-
o276
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‘force or violence.

- An assault is an attempt or cffer with unlawful forée'dr __f__"

' vidleﬁ¢e tQ”dd bbdiiy haran to anqthéf.':An é$séﬁ1t:1n:wﬁiqh bodiiy

- e SAriadeed is carTed '_5 bat’t-ergz-. ‘A "Battery” :i'i:s':é'n-iin-léxéfﬁill :
_and intentional for culpably negligent application of force or

: ?i?lehceltoﬁaﬁother{ 'fhéragt"¢ﬁéf be ﬂOanwifhéut_légai
. ﬁu§tific$tionforIexéuse and;wifhout.£he.lawful;consen£ ﬁf the victim.

'Bodil§:harﬁfmeans-any_ﬁhysibalfiﬁjury_té or. offense 5f'toubhihgfof1ul

“another -pérson in however slight. "Culpableée negligence" is a degree

of carelessness greater than simple negligence. "Simple negligence"

- is an -absence of due care. The law requires everyone at all tfimes. .

demonstrate the care for Lhe safely of others Lhal a reasonably
‘careful person would demcnstrate inder the same or similar

circumstances; that is what due eare means. Culpable-negligence on. . .

1the cher-hénd:isié ﬁegligeﬁt act ébéoﬁﬁanied-by-a grdssf'reCkiess;

.want or deliberate disregard for the foresecable results to cothers,

In Specification 2 of'charge;IY,'theaacéuséd‘is:dharged ”f'”
with the offense of simple assaulf and also in Vicolation of Article
128fUhifdrm'Codé.of'ﬂiliﬁéry Justice. 1n order to find the aécused

guilty 6f this offense, you mist bé convinced by legal- and competént

 ev;dencé2beyqqd“a:reasdnable doubt{;”Firsﬁ thgt at'or'gegr"Bagramlm;“;'

Aifbaée_ﬁiqhanistan beﬁwéép bnﬂor aboutfl:Auguéf:Zboz_éhd'on;Or abont“n.f
2
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_5hié pehis and'théhfsEatiﬁg ?Ehis.is_spetial_for you, ‘this is your God
Cand I'm going”td"fuck'you;ﬂ and third_that the'cffernwas_done With

“.unlawful force or violence.

An act of force or violence is unlawful if done without

”iega]ijﬁStifiCation.orrexCuse'aﬁd.without.thé'lanul'cohseﬁt'bf.the

.\:'ic.tim. An assault is an offer with_-un’lawful- ferce or viclence to do

j bod-iiy'_ harm to - ario_ther- An of'jf”'erlt-'o_ do bO'tiilfy._Earm. ts an ':'L'n-t'en-tio'ﬁal'-_ _
”EétfﬁhiCthOfegééablé'ﬁﬂﬂ§e$"ahdthETftﬁfféaédnably'5éliéVé'that”fﬁréé m'”"
Wi3h dinealavan e, sipiisd o his pereen; Bpwsistc Tnient w °

: _inf.l_i_c'.'i;. bodily .h’érm -.is'-;iqlt fequ:lr'_ed;-. there mustz be _-ah- apparent - |

present abllily Lo bring about bodily harm. Physical injury

.offensive touching is not required.  The mere use -of threatening .

words 1s not an assault.

In S..}-)ebi'fi;c'étio'n- 1 of Charge. V,. the accused is charged with .

offense of indecent acts with another in Viclation of Article 134 of .
‘the Uniform Code of Miiit.'ary 'J1..1'Stit:é;':'"_i‘11 ‘order to .fir_id.thé_ _.accu_se'd s o

‘guilty of this offense, you must be convinced by legal and competent

evidénéetbéyond a reasonable doubt. First that'at or nééfﬁﬁagrém

- mdrfield Af.g‘ha-nis’taii’.'tjé'tweeri on or-dbéut 1 August 2002 and on or

a_bout, 1__ F,eb_rl.@ary-,Z_O_O,_:-‘:_, _the accused _committet_i a _c_é_rt{aii-_n_wrpngfpl' _a(:_t

:wi*-;h Zhmed _.-él b_arbi also known as -_by_. :s'lt_mdi_«*ihg_ h_is' _penis'.- to

578
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--_”Eahmed al Darbl, plac:.ng hlS penls near Ahmed al Darbl s face, and

plaolng his groln agalnst Ahmed al ‘Darbi's buttocks.' Second the act

lwas Lndecent and_thlrd-that_under.the_clrcumstances the ceonduct of

the;acguéed waS'the'préjudiCe of'good'Ordér and discipliné in the

Armed "E‘oro'e's or was :'o'f:. a natﬁfe to bring discredit ; upon the Armed- .

Forces.,

. -Conduct ptejﬁdit:i-ai ‘to good 'o.rd'er. F;IIl'Id.'I'd.j_SCZ:Lp]. ine is -conduct.

which causes a reasconably direct and-obvious injury to good corder and

disecipline. . Service discrediting conduct is conduct which tends:to .

harm-the repitation of the sérvice or lower it in public ésteem. ~

st wiks Mgnusies ChiE ok o “ErbEslyty FEIaNIng B SeRuaT

'impu_ri'ty,- _wh_io.h is '.u_o'i__:..onl_y _gros_s:]';y-j.'v_ulgar, -obscen’-e..énd_- repugnaut_ to ) .

cdnunori 1':)'.'|:'c>1;1r:i.-e'l'.'yir 'but tends Lo insight lust and deprave Lhe morals

.Wth respect to sexual relatlons.-

-In Speﬁlflcatlon 4 of Charge V the-accused is charged-with

.offense of 1ndecent exposure in _Vlolatlon of Artln..le 134 of the L

Unlform_Code_of_Mllltaty Jus:lce._ In order to f;ndithe accused .

'guilty.o'f this offense yolur 'r_m'ls't be convinced by 1e'.ga1 “and. comp_et_ent'_ |

evidenr:e -b'eyond a reasonable doubt’. FlIS"' that at.or near Baqrarnl

Alrfleld Afghanlstan between on or about 1 August 200? and on or

¢ abo.u;l:_ 1-_Feb-rua-r—y-l ;20_03, t.hu au,used th_le in an lnteuogdl.lon exposed .

,,,,, ",,,_22j --h'i_s,ge:r_l:i'.ta_liag _-to:_p'ulc_)_].'lo view _1r_1,_a_.u 1nd$ceut -ma_nner._ Second that the
o e 2E _ex'posuré- wa's willful and Wroh,gf-:ul and third that '.under the
579
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2 'Sraétlaﬂd"diSéiplih; iﬁ“thelérﬁed fo£céS'or was of a'nétufé'tozbrinq
'QI'J-i"1 .}'éondﬁct bfejudiciél'fo'gopd b:dér and disciplihé is_gdhdﬁcti;m:;m
_5T?Gﬂiéhriéﬁses:aireasénable|dire¢t @hdnbbvidus iﬁjﬁrflfd.géodtdraéf'éﬁdf'

_- 6 d_i_s:_:ip_lirie__._. Se__r-i?_ic;:e dlscredltlng c_:_oncl_q;%t i_s. conduct whi:c_h_. tendsg to
5'?._hafm.thelreputatipn Of.tﬁé sérfice'6r'lowergiﬁ'in:pubLi% éSféem, m «
& Inﬁgcent:mean% a form of:exhibitiqn Qf é pérsonfslﬁrifaﬁelﬁaftslWhich
ué__siénifiésutﬁaf fdrﬁﬁﬁf';ﬁmor;litylréiaﬁingifaisexﬁal:im@&ri#f;fﬁhi@h B
10 7 18 not only grossly viulgar, obscene and repugnant ©6 common” T 7 70
11° propriety, But fends to ekcite lust and deprave the morals with.
-12 :respeét t&_éegual relatioﬁé,- Iﬁ exposﬁre;béches.iﬂdééént'when i;:'i'":'.”
:I3 I@Ccﬂré at Sﬁéh;timeléﬂd'piaée thaﬁ é:pérson'féésbnabiYiﬁndﬁs'or
o T : Shbdi-.d _kn_oy;_'-t_h.a-t: 'h'_i.-s:-ac't' wull be ;bpe_.'n_.- tuo- t'l_-l_e _ob-s_gﬁr}énfc.i;;r_l o_.f anothe-_fi, .'
lS_lﬁiilfﬁl ﬁéans;an_iﬁteptidnaiﬁeﬁpgéure;fa_bﬁbliélﬁiew;w The;eiﬁésure
16 ﬁu§t'bé]done:w;th,thé in£en£fEé be.6b$¢rvéd §y¢§né 6t.hbre,Méﬁbé;s.6fliz
:. i?.:tﬁe“puﬁliq!.-._ o v F o N
'g'IS!:_ 5 [__1 In'épeéificéﬁién 3_hfléhafge v,.Ehe'AtcuéediiS char§ed_with”
12 an .offense of communicating indecent  language in Vieclation of Article
| -2'_0' '13@1' of the Qnifc;r}h-cwé-bf _M-'il'i;ca-ry Jﬁ_s'ti_ce'.' fr order to Find the
“ 2Ill'_I-I-:I;I;Ilc.clusl.eld'lgu;i.llltz}-'ol'f; 'thli-s '.o:fens.e:'.";y;';i'u must: bl_el'" C(jaj;m}ii.ncle';i by 1eqla-llll.' atid
,,,,, i]h22,“cbmpé£ent eéiaéﬁﬁé_befdnd;a;reasoﬁabie;doubtm fiféf”;thf ﬁear '
;'é? ﬁégfém Airfiéid.Afghaﬁis&épi_betwéen on dr.éﬁbﬁt i.gﬁgﬁét 20&2 gndfon '
280
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o fuck you," or words tc. that effect. . Second the lahguage was indecent
_;and'there'that under the éifCuﬁstances_thefconduct:df the accuséd_wasj

"'to the prejudice of good order and discipline in “the. Armed Forces or.. -

it was of 4 naturé to bring discredit upon the Armed Forces.
conduct pfejudiéiél toldood.ofder'éndfdiécipline'ié.condUCt'

which causes a reasconable direct and-obvious injury to good crder and

disecipline. . Service discrediting conduct is condust which tends:to . -

harm-the repitation of the sérvice or lower it in public ésteem. ~

chmpniiiendy be' resns gnas Ene Lhnsudes e ERERLLY meee o

._fthezpersdn;to”?hcm:it'was direéted.f:IndeCenﬁ'language is;iaﬂguage-,1 _i'."

that_ﬁhé aoCused iﬂtendélwi;l cbrrﬁptiﬁdrals or. insight lustful . .

thoughts. The focus is more on just the language itself because the

contezt-under~whichmthe,language_is_communicated and not merely the

W6rdslaloﬁe'ﬁu5t;prové'fﬁét'the,laﬁguage-ﬁﬁé indeceﬁt;- foﬁ'ﬁusE N e

.consider the eircumstances under which the communication was made and
.ﬁhéther,ﬁnﬁér,thoﬁé‘Cifcuﬁstanéés'thé 1énguagex®héther_ébérsé.of'. '
profane or seemingly chaste or innocuous was grossly offensive to the
1coﬁ$uﬁit§ ;énSe-of"mgdééty;;décenéyf of”éropriéty.beéaﬁéé_bf thé: .

languages -tendency to corrupt morals or to incite lustful thought.

'lThe cOmmunity_standards'to_apply aré:thosemof_the'military,W
as'a whole'not'just”;he staﬁdardéfthétﬁmayﬂexist ih.the-aecused’unit.:_.
581
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Qfﬁee of thie Axted Forr.:es Regwnai Medical Exanmter

il M Landswhl Regional Medwal Center

e o Sl ol . Landswhl; GE - APO AE 69185
e oo el 135:4{314;486 678NTaY T

i G Gcmm HOL 490 63'?286 mmm

F}NAL AU’I‘OPSY REP’GR‘I‘

L Avtopsy Nou ADI-144
L RanldSVC: AfglmnCmi
- Oyt Afghanisten Docal Nﬂfmnal B
Place of Pegth: Helmaind Frov, Af‘gimns(an.' o
B W ._l‘lﬁéﬁoffmiopsy' Bagram AR, A‘gimmm S
s Bt g __'-'-:Imesngaﬁve Age:mv USALIDC E

: .-j‘jl)m qf-B:rt{x; MA
- Dgte oF Death: ﬁ\sOv

- Thute 6 Autopays 13 xmf m

il .l)amomepm NOY r}z

= (,ircnms:amcs of Deathi The demicm m Afghm ismai naaomx; rwﬂmn, whs i‘mmd nm_f.prmsm whi le :
- e gudrd by -the &fghamslan Militia Forces at the FON Gerpshik, Afghanistan; approxiciately. 14307

" bours. An initiad at(BpS) w&s pexfumwd by a?‘s"f‘ 'l'F Wanmf KAF l’imem! Surgﬁon o arders’ of ﬂ:e" el %
:'Iji .-3lm:tmmml el : 4 1-' .

B :Cam of Dea!h: "vfta?h;da Biunt Fxm:e Injmaa Campﬁcﬂied by thb&myulysn
' 'Mnmwr o[ Deafh* Hmmde : &

' Aulopay Diagnases. S
2 '-_ZE Muitiple blund foree i myariea. : g
. aHeademes, : : - s R
© 1 Multiple abraﬁmns, hia:ml foreimad md tempml areﬁs
u Bilarers] selerd) bemorthages
iii. Foril sobgaleal heimottnges, hilateml imntmpam:tal *1reaa
i 2 ’Tr.s.m it exiremity injuriesr . : 4
' 1 Crunted abrasiong: 3.1tennr t‘hesl am .abdomem nght uppe\; am and cibaw Teﬁ ixm and
; prbwnsl lower feg -
- fi, Foca] contasiors; left lalerai sﬁauider nght pcam _h:gh and sarcrtmn 3
“jit. Conflucnt confisions with subcutancous snd pen-muscutar hemn’hagea 18\&’8: back (L>R}, G
- butiocks, posterior fhighs and knees; anserior ihighs and both ol afm :
- v: Intmnscolas hemehisge mﬂlimsm.m:d nECrosis, leﬂ. tower bat:k
i - v. Potiagstivubsr hemorchage.
2, Modsrate pultidiny congesiton and cdt:am
- Modetats pultnorary mithrscosis. . - . - : R B R 2
4, Myderi pulmorary Tiilax aﬂmmnc}ynmha&mapmhy """ MR
5. Mild serebral edema with bilatera) uncal an.ﬂ a¢rcb¢¥.1a:r toua;{ hernmmr PN
"6 Méderated hopatic fatty dhenge -
» Meéerm: \ﬁzécéml a\:m]ysia e

2 - ‘!‘oxwok&gy' '\Teg,ar.w

: -.Special btudu&w erchennsu}pcmmvthf myngl(!hm

. sosmrsroRsesy

e 1001500016270
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- Aus-m
. RIB Wam, Ahdki

! Gpinion, Bahe& on &uese wiopsy ﬁnﬁmgs ,and the mvestiganve am:i hmﬂmnl infom,ahm avmiabie (o nte.
. the cause of death of this Afghan male befiered 1o be: Abdul Wahid {¢ multiple blunt force apjubeyof the.
< lower torso and legs complicated hy zhab&amyolym {xe!ea.se of foiic byproducts into the system dieto . -
S0 destrietion afrsceis). The manner 8f death, iy opinion, i hammr}e “I'i-m dmﬂm{ was net: muier xhe o

phamcniogic e“t&c: of dmgs or aicahm at ﬁaet!m ofﬁeam il S eatn B

: .-'-I'Ongm sxgned on fﬂe

l{athieen‘\d lngwemm ' _
LTCP, MG USA. ' '
'-"&rmed ?‘arus ‘&zgionzl K’Iediuxl }itamihef

e e 40015-00018280
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40 & GE\!ERA! Thc pashmmem exammatmn §13 p&:fonned al Bagram i\l!'ﬁeld B s Al
oo Afghunistan, on 13 Novembet 2003, The autopsy is performed by Forenisic: Pdthniogﬁt T e s 3F
Cn o D Kathlgen M. Ingwersen, ETC(P), fo’__IT‘iA,mF Ameﬁ To e
e .j_mer (AFRME). Assisting in the autopsy i
GS-'I 1. I‘mﬁmlc ?athefomst Assxsfant and '

£ -.The autopsy :s mtnessed hv As

. The autopsy s stared at pproximately 0430 bs.

Con e By PHOTQGRAPHY: ?,noiographs are taken by \dr-HD&C G8-1 1y
i -.'_iforensm Pathiologist Assistant, avid are-on file inthe Office: g Armed Forces - -: :

£ Regmna! Med feal E:x'ammer, Landstuhi Régmal Medwa! C mter I.anéstuhl Gemany

\LTH : TION _ The mapsy s authonzed by the Ar.med Farccs Mezh cat
5 --Exmmmunder'riﬁe L0 U5, Code; Seetion 1471, with an SF 523 sxgned by the Annad
' me Regwna \Ae:hca% Exammer, appmmed refprescntame '

g INTI '.ICATION Tbe remws are Mmtzﬁeﬁ wguaily i Abdul \kalud
S hv t‘ne AfghanMiling Forces: puarding the decedent af FOB: Gereghl A s
dentai examination including denital X-rays is perfosed by CPT
4 DEGSA, Forensie Odonitologist, Spemmms ara uhtamed and subrati

D\A analysxs Fm‘x_,erpnms are: on*ams:d :

F “EI)!(“AI RE(“G },{1 Gutpauent !:}entai and\dedwal Recerdsam

§ A(,LGT N RS FECES; ’Ihc remams arg presentad fcr Al
autopsy unclothed wrappm ina b!anka No ctotbmg of persosnal effects acsompams the Ly
.j.ﬁ._ remams atautaps\, Geuh e Burs BT st i iy Gl

o ]; : *XTERNAL EX& N "i‘ N* The: mma,ms gre mme {ff a mell dweispesi, we:i‘i
o murlshed Afghan male of-average build that has Beet pre:wously. partially antopsied. . :
o The prior autopsy ineision 5 sutured. The body is moderately well preserved and shows'
i siems of early decompmman as evidanced by. “greenmg” of the chest and dbdomen, I has
.mt bean emba‘zmed {n}lm are described ’bek}w i the Fv:lde.nce of !n;ury Secnon oS

RIGOR- Passmg m me j&W a:aé extxemme&

LIVIB}.TY Fned o thc postenm depemlem surfaces '

ot
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mwsa P
. BTB Wahid, Abdui

TE”PERATURE That ofﬁwreﬁ!gﬁrahen'mm-

CBKIN: Mu}upie zmmﬂar cmsted abra.t.mns‘ eack avecagmg, 1347 in greatesl d}mensicm, T Y
" e scattored over the lower artterior »hcst and Teft upper abdoinen, Both buttocks Have:

o focal areas af skin slippage. Revent injuries are desmbed helnw in the E\ndeme of 3111 ury
5 Sectmn No mmtraumanc ahnmmahties are ldeﬁtl‘ﬁt‘d '

i HMR Stralght biack halr, up o 4" covers ihe head Famai hatr cmsasts BF a red "
- brown beard and mustache; ‘I‘he_remammg bndy haar the color of the head haiy, isin a SesEeeti e
mmnai adultmale dmmbumm, W, il ;. M '_ L
ik HEADJS(‘ALP!FACE' : Dned biood, secretzons a.nd ﬂust em"er the Tace. The headls W M e
5% ﬂnmloctph&ht, the scalpr i mtact and the facial featires are normally devemped Tnjuries T
S (- descﬁbed beiow in ihe Evmdence of Imu‘ry Sectinn No m;n«tmumahc abnmhhcs N
i'_'._iare 1dﬁnhﬁed GeniBiiele ey T, .

mas- Umnarsmm i

EY ES* Brown mdes surmurxd equra} p\upﬁs pamally ﬁbsaured hy mﬁd concal
_ cloudmg The sclérae sre white with bilateral lateral and medml hemnrrhages The
= canjumtwae are mjectad most pmmmmi on thie k¢ ght :

.-_'_-_f.'mst;- -‘Unsemarkam

, "'\IOUTHJLI I'S Biood 13 in the moulh Whnch is. ctiasmw: umt:markable

 TEETH: Deatitionsin gcm&( copaic

28, e ____-'-'&I(,K* ’L nranarkablewithm evxtlence of m]u?}, e

i ""-cnssrfmnewmmmxmﬁus. munwamdesmbc& bc:iow fn the Emdcncn of R L
L cInjery Section. ‘\Ionon»ltamnatxca}mmalzties are zdant;ﬁed _ il o Tl
"'-.’I‘heabdomemsﬂat. S S ST BT T

3"-'-'1*.XTLRNAL GENI‘I‘AL!A* Normal adult cm:mnmseé maie wnh b:lateraﬁy e e
--deacendﬂedtes’te& N LA i ) 2 .

Sy ARMS}HA&BS!FIAGER&AILS‘ Uuremaa’kabla cxcepi fcr in _;hm:s dt:scnbﬁd helow , |
- inthe Evidence of Injury Sectiof. The pﬂlmar sutfacm of the fis ngers have ‘clack mk
g, The ﬁngemaﬁs are short, m&gu}ar and ftact. .o : ¥

LEGSJFEET{IOE\IMLS. Unmmatkabie except er mjunes ﬁesﬁribe& below in, tiw

1001500016282 -
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R
i BT’B Wahlﬂ, Akdn!

C. INTERNAL EXAMINATION:

" BODY.CAVITIES: The body is opened by the tisial Y-shaped incision, Theplearal

ol o a and penwneai sm'faccs are smooth ami ghs!emng mcﬁ !hf: pemardmm is unrema:kabiﬁ

; :a"nd retmpmtoneum Show nt: ahuarmahnés‘ The lea’.res of the d;aphrag'n are mtact and
. theorgans are nurmaltv dlmed ’i‘here m modzratc vise erai autolysxs and no emi e
"--;..if__}_'-'afmfnry ; i s : - e

L HEAD;'CENTRAL NER\’QUS SYSTE\( Rcﬂcchan of thescaip shows I}musua} L TR Weey B
e scaitered reflection: pe;echla& }?ncal subgalual injury is deseribed below in ihe Kvidence. L R
 of Injuizy Section. The calvarium it intact; Removil of the éalvarium shows the epidural =
... space fo be normsal,. No collsotions of subdural blood are present. 'The brain is yemoved: -
- inthe ‘usual manger and is onlidiy heavy. The 1egtomema;geﬂ are siiooth and ;fhgzmng i
. and the gyri demonstrate the usual oncataﬁcsn and sonfiguration with mild Hetiening dnd
- sulcal narcowing, There i3 mild uical and verebellar tonsil hermiation. The vessels at the
- .-_'-'-basenfmebrmn aré hinrmally disposed and no anotalies: crsagmﬁcantmhemse}eraszs L
identifiad. Serial sections of the brain Shbw the cersbral corfical ribbin to bs fatact: The
- Yateral ventrieles are norinal. The usual snatomical landmarks of the m‘ehmm hasal
- ganglia, thalamus, mid brain, pons; medulls, and cerebellum demonstratena” = - o L
dbnormalities, The pituitary fossa s unremarkable,  The Foramen Magnum dcxmnstratcs "; & 2
7 thevioral orientation and the first portion of ihf: spmai cord viewed through the -
) hmamen Magnum is unremarkable ;.

- NECK‘ Examindtion af‘ the soﬁ iissiies of the neck, mcludmg atra;r muscias thyrmd
g gland and latge wsscfs rweals ne abnomlai thes The hyOLd bone and larynx are mtact

= C ARDiQVAﬂCULAR SYS’TE‘E‘ The hean is of nnrm,al size- and shape l"he
-_"egazemiium i¥ intaet am:l unremaxkable The cir.unbars demanstmte the usial shape md
----___conﬁguratmn wuh ne gmss hypmraphy ’I*hc wmndry artcnes am nomtaliy ﬁs%posed

=% -,-'shghﬂy tiaﬂ.znad by auta&ys:s 'Ihe valves are u’ttact with the usual ana‘tomm
3 relationships. The aorla fuliows tlie usual cousse and exhibits no si gmﬁcam
R atherosclerosis. The origios. of the major vessels are norma]ly thspased ard .-
7 unrematkable. Thc great v esseis af venous, t'emm are n tha nsual pczsxiwn md
::':_ uniemarkable. . Torimy o8 : -

exudmg a modcratc amaum of b ood and froiby ﬁu:t& thh nd tdentlﬁable ev:dence of
._:;namral di sease {)r mﬂu'y : S B

L T S . T 10015—09016283__--"
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LAt
_ -n'mWam Abdul -

T HEPATOBluARY SYSTEM Ihe lwer is of nc:rmal wexght emd has A smtmﬁ:, : T
o glistening capsule. Cotsurfices show fhe usual anatomic landmarks Wwith a: deepreds
oo brown imremarkable parenchymua with focally interspersed smult tan-yellow patﬁhm
. The galibladder contains 10 m! of bile. No sbaormalitics are present in the mucosal
; lmmg The biliary tree is nt:rrm:ally dlsposcd alui 1o abnormalities are dmmnatrat&d
- INTESTINAL TRACT: “The pharynx.and ssophagus are unremiarkable. The :
. stomach lies in the normat position and containg approximately 60 mi thick brown-gold -
£ ﬂmd mthaut fmd particlm Ma tabims capsules or ras::iues are :dent ﬁcd Thﬁ mueosal

unrema:kﬁblc

1 \’MPHORET]CUL&R 8Y STEM The splecn is of mrma! wel gi]t and shapc md
~ has a smooth glistening capsul:: with an auwlytlc parenchymia, The: thymus ispot .
S identified. Except for bitatéral anthracotic puimonary hliar Iymph amamy, the lymph
it mdes show 1t hoi*abie pathaingxe f:hange :

URIN&RY SYSTEDL Tne nght ard left kidneys aré ofnmmal size a.nd nght. Tre 2 -
mrt:c»ai surfaces are smooth with moderately good presetvation of the cottex and goed =~ - 0 - -
cortmmedullary differentiation. The pelves and ureters ar: unr"markahie The bladdcr i, i

s unrmwrkahie aud ccmta*nq 50 mi of yeﬁow m-mc

INTERN AL GENITALM. 'Ihc prc-stalc ix palpabiy unrcmarkable* On Lut becimns,
ihc mms show no abnormat masscs and § m;ur;es dcscnbed heluw Jis i

k" ENDI}C:RIWSYSTEM ’l'hcpmmaryt ‘thyroid, adrcna[sgandpancrcasstmwfkc
P ' _-usual ;matom:c fﬁsms mr}mm evidence nf namral dtsease or mjury

L MUSCULOSKELETAL SYSTE 'ﬂ. No ﬁ"act].lms arc ldcml&cd and the sk%:lc!al
.muscle demmmabes the norrnai appemnce The bmze mmw where vtsuzhzed is
unremaxkable. ; SE T :

: M'ISCELLAN FOUS I’hc abdonunal ‘;at mcamms apptm1ma{ely 1 -2 om in ﬁnckness : § 0
and 1& W 1thout zbnormahnes N a hmmab arg mentxﬁcd. '

b, G gvmmc'p ou unx ‘viuitzpic Blant Poroe. ln}nrzes

gi) HEAD A?‘iD N‘.ECK INIURJBS Extema!ly, patchy n‘regular abra.smns cover an
. aved of L x 447 on the left lower forehead and 1 x }%4” on the right lower forehead. A %™ .
Lo greatest dimension irregular abrasion is on the left tmzpnra? area and on the ngm uppe*r T e
cheek; beneath the lateral eye, Is-a ¥4 x 1/8” irregular abrasion. Qn mtemai cxam;mnon, L W

2 there are focal bjmeral frcmw-panctai subnaieai bemorrhagcs
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