
UNCLASSIFIED//FOR PUBLIC RELEASE 

MILITARY COMMISSIONS TRIAL JUDICIARY 
GUANTANAMO BAY 

UNITED STATES OF AMERICA 

v. 

ABD AL-RAHIM HUSSEIN MUHAMMED 
ABDU AL-NASHIRI 

AE335 

DEFENSE MOTION TO SUPPRESS 
CUSTODIAL STATEMENTS MADE BY 

MR. AHMED MOHAMMED AHMED 
HAZE (AL-DARBI) TO FEDERAL LAW 

ENFORCEMENT AGENTS BETIVEEN 24 
AUGUST- 3 SEPTEMBER 2002 AND 

DERIVATIVE EVIDENCE, AS 
REQUIRED BY 10 U.S.C. § 948r AND THE 

FIFTH AMENDMENT 

16 January 2015 

1. Timeliness: This request is filed within the timeframe established by Rule for Military 

Commission (R.M.C.) 905 and is timely pursuant to Military Commissions Trial Judiciary Rule 

of Court (R.C.)3.7.c. (1). 

2. Relief Requested: The Defense respectfully requests the Commission suppress custodial 

statements made by Mr. Al-Darbi to federal agents between 24 August and 3 September 2002. 

and al1 derivative evidence obtained as a result of these statements. This includes any future 

testimony Mr. AL-Darbi might provide as well as all statements made by Mr. AL-Nashiri that 

were the product of Mr. Al-Darbi•s torture. 

3. Overview: 

"A coerced confession is offensive to basic standards of justice. not because the victim 

has a legal grievance against the police, bur because declarations procured by torture are not 

premises from which a civilized forum will infer guilt." United States v. Karake, 443 F. Supp. 

2d 8, 50 (D.D.C. 2006). Accordingly, the Military Commissions Act (M.C.A.) and Military 

Commissions Rules of Evidence (M.C.R.E.) prohibit the use of any statement obtained by torture 

or cruel, inhuman, or degrading treatment. 10 U.S.C. § 948r; M.C.R.E. 304(a)(l). The M.C.R.E. 

goes further and specifically prohibits any evidence derived from statements obtained by torture 
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or cruel, inhuman, or degrading treatment. M.C.R.E. 304(a)(5). And, unlike its counterpart in 

the Military Rules of Evidence, M.C.R.E. 304(a)(3) expressly provides an accused standing to 

suppress statements of others "allegedly produced by coercion." 

These prmections prohibiting derivative evidence are much like the protections 

guaranteed by the 41
h and 5'h Amendments. "'When an incriminating statement has been 

obtained through coercion, the Fifth Amendment prohibits use of the statement or its fruits' that 

is to say, evidence derived from any statement coerced from the defendant-unless the evidence 

'has been come at ... instead by means sufficiently disringuishable to be purged of the primary 

taint."' United States v. Ghailani, 743 F. Supp. 2d 261, 264-65 (S.D.N.Y. 20lO)(citing Pillsbury 

Co. v. Conboy, 459 U.S. 248, 278 (1983) and Wong Sun v. United States, 371 U.S. 471,488 

(1963). The burden of proving attenuation is on the government. Ghailani, at 265 (citing Brown 

v.lllinois, 422 U.S. 590, 604 (1975). 

In this case, Mr. Al-Darbi's 24 August- 3 September 2002, statements were obtained 

through torture or cruel, inhuman, or degrading treatment. Therefore his statements and all 

derivative evidence obtained from these coerced statements should be suppressed. This includes 

any statements made by Mr. Al-Nashiri, who was apprehended as a direct result of Mr. AI-

Darbi' s statements obtained by the use of torture, or at a minimum, cruel, inhuman, and 

degrading treatment. The prosecution cannot prove attenuation per se where Mr. Al-Darbi' s 

2002, statements and the derivative evidence from these statements are the product of torture. 

4. Burden of Proof and Persuasion: The prosecution bears the burden of persuasion by a 

preponderance of the evidence. R.M.C. 90S(c)(2)(A). Specifically, the prosecution must prove 

the evidence they seek to admit was not "come at by the exploitation of that illegality," in this 

case the torture of Mr. Al-Darbi. Wong Sun v. United States, at 488; United States v. Karake, 

443 F. Supp. 2d 8, 89 (D.D.C. 2006). 
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5. Statement of Facts: 

a. In August- September 2002, federal law enforcement agents conducted custodial 

intenogations of Mr. Al-Darbi in Bagram Airbase, Afghanistan. 

b. During this rime in custody, agents of the United States, while at rimes acting under 

the color of law, intended to inflict severe physical or mental pain or suffering upon Mr. AI-

Darbi and tortured him while he was in their custody. 18 U.S.C. § 2340 (2012); M.C.R.E. 

304(b)(3). 

c. While Mr. Al-Darbi was in custody, the agents of the United Stares also intended to 

inflict severe physical or mental pain or suffering upon fellow detainees, including Mr. Abul 

Wahid, who died as a result of this maltreatment. The torture used against Mr. Al-Darbi 

ultimately resulted in charges being referred to court martial against PFC Damien Corsetti and 

another agent receiving a Jetter of reprimand for physically assaulting a fellow detainee and 

failing to follow approved interrogation techniques. Attachments B-D. 

d. During the Corsetti court martial, the government stated that Mr. Al-Darbi had 

suffered cruel, inhuman, and degrading treatment while in custody, including the time period of 

his 24 August-3 September 2002 statements. The government provided sworn deposition 

testimony of Mr. Al-Darbi regarding the torture and cruel, inhuman, and degrading treatment that 

he suffered. Attachment B. 

e. The information obtained by Mr. Al-Darbi's torture statement was shared with law 

enforcement agents. Mr. Al-Darbi's tortured statements led to the capture Mr. Nashiri, in 

October 2002, and Mr. Al-Darbi' s s tatements were used to question Mr. AI-Nashiri. 

f. During Mr. AL-Nashiri's time in custody he was tortured repeatedly. After years in 

custody and torture, US law enforcement officials obtained a statement from Mr. Al-Nashiri 

while in custody at Guantanamo Bay Cuba in 2007. Attachment E. 
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g. On 10 November 2008, Mr. Al-Darbi filed a motion with his military commission to 

suppress statements he previously made as the product of torture and other "physical and mental 

abuse," which included being sodomized and further trueatened with "rape'' by his male 

interrogators. Attachment F. 

h. While the prosecution has not provided a witness list, the defense anticipates that the 

government may seek to elicit testimony from Mr. Al-Darbi, a named conspirator in Charge V. 

6. Argument: 

A) Mr. Al-Darbi~s Statements, a Product of Torture, Must be Suppressed. 

MRC 948r prohibits the use of any statements obtained through torture or crueJ, inhuman, 

or degrading treatment, even if the statement was obtained under the color of the law. This does 

not just apply to statements of the accused; rather it applies to any statement, regardless of the 

declaranr' s role within the commission. 

During his time in custody at Bagram, Mr. Al-Darbi was subject to repeated torture or, at 

a minimum, cruel, inhuman, or degrading treatment as defined by the Detainee Treatment Act. 

US law enforcement agents interrogated Mr. Al-Darbi using "enhanced" interrogation tactics 

which. among other tactics, induded physical acts of violence, threats, and sexual humiliation 

(placing genitalia against his face, pulling down Mr. Al-Darbi 's pants)- all prohibited 

interrogation methods and defined as cruel, inhuman, or degrading treatment under the Detainee 

Treatment Act. The illegal and coercive methods used against Mr. Al-Darbi while in custody 

ultimately Led to the prosecution of PFC Damien Corsetti by the United States Army. 

Importandy, the United States government stated that Mr. Al-Darbi was the victim of this cruel, 

inhuman, and degrading treatment during the same time period that he provided the August 24-

September 3, 2002 statements. See U.S. v. Corsetti ROT at 567-582. 

4 

Filed with T J 
16 January 2015 

UNCLASSIFIED//FOR PUBLIC RELEASE 

Appelate Exhibit 335 (AI·NashirQ 
Page 4 of 155 



UNCLASSIFIED//FOR PUBLIC RELEASE 

The statements Mr. AI-Darbi provided to US law enforcement from August 24 to 

September 3, 2002, were produced by the use of tmture or, at a minimum, cruel, inhuman, and 

degrading treatment. Under 10 U .S.C. § 948r these statements must be suppressed. 

B) Testimony from Mr. Al-Darbi is a Derivative Product of Torture, Thus 
Inadmissible. 

10 U.S. C. § 948r and the Manual for Military Commissions prohibit the introduction of 

evidence derived from torture. M.C.R.E. 304(a)(5) prohibits derivative evidence from 

statements obtained by torture or cruel, inhuman, or degrading treatment. The M.R.C. and 

M.C.R.E. protections prohibiting derivative evidence are analogous to the protections afforded 

under the 41
h and 51

h Amendments. Assuming the government intends to introduce testimony 

from Mr. Al-Darbi at the commission, any live testimony from Mr. Al-Darbi would be derivative 

evidence that was obtained through the use of torture and should not be permitted. 

In the discussion of M.C.R.E. 304, the intent of the rule against derivative evidence is to 

"restrict the admission of evidence derived from statements obtained by torture or cruel. inhuman, 

or degrading rreatment (other than where the evidence would have been obtained even if the 

statement had not been made)." M.C.R.E. 304 Discussion. In the Fourth and Fifth Amendment 

context, the fruits of illegally obtained evidence are admissible where the government proves that 

the connection between the illegal government action and the evidence offered at trial is "so 

attenuated as to dissipate the taint." United States v. Ghai/ani. 743 F. Supp. 2d 261, 275 

(S.D.N.Y. 2010) (citing Nardone v. United States, 308 U.S. 338, 341 (1939)). In Ghailani, the 

Court identified four factors relevant to determining whether live testimony is sufficiently 

attenuated from illegal government conduct so as to permit its admission at trial: 1) the 

willingness of the witness to testify, 2) the role played by the illegalJy seized evidence in gaining 

his cooperation, 3) the proximity between the iJLegal behavior, the decision to cooperate and the 
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actual testimony at trial, and 4) the motivation of the police in conducting the search. /d. at 275. 

These four factors are also relevant in the context of detennining whether evidence derived from 

torture or cmel, inhuman, or degrading treatment is sufficiently attenuated to satisfy the "interest 

of justice" standard set forth in the M.C.A. 1 

If the prosecution offers testimony from Mr. Al-Darbi, it may claim that he is '"willing" to 

testify, like the witness at issue in Ghailani. However any "willingness" is illusory: Mr. AI-

Darbi, a named co-conspirator, is a detainee in US custody who, in order to avoid indefinite 

detenrion at Guamanamo Bay, Cuba, signed a plea agreement ensuring his release in December 

2017, in exchange for testifying against Mr. Al-Nashiri. Attachment G. Even more so than the 

witness in Ghailani, who was not in US custody at the time of the trial, Mr. Al-Darbi would not 

have come forward to testify on his own volition if not for previous capture and coerced 

statements. Mr. Al-Darbi is in fact a named conspirator in Charge V against Mr. Al-Nashiri. 

Like the witness in Ghailani, Mr. AJ-Darbfs willingness to testify cannot be a truly free and 

unconstrained decision. Ghailani, 743 F. Supp. 2d at 281. 

Further, the government wilJ not be able to establish that the facts and contents of Mr. Al-

Darbi's coerced statements will not play a role in his decision to cooperate. Glzailani, 743 F. 

Supp. 2d at 282. Mr. Al-Darbi, an alleged co-conspirator, incriminated himself in these coerced 

statements, which undoubtedly remain a strong factor in persuading him to testify against Mr. 

Al-Nashiri. 

Additionally. the passage of time does not create legitimate attenuation of taint in this 

case. "The critical question with respect to attenuation is not the length of time between a 

1 
As noted by the Court in the conclusioo of Gltailani. the Military Commissions Act of2006 would have lili.ely compelled the same result if 

Ghailani had been tried by military commission ... M.C.A. § 948r(a) and M C.R.E. .304 preclude or restrict the use of ·statements obtaioed by 
torture or cruel, inhuma.n, or degrading lleatmeot; and evidence da·ivcd tlten:from, and could requilc exdusion of Abebe·s testimony. Even if 
they did not, the Constitution might do so, even in a military commissioo proceeding." Cltailani, 743 F. Supp. 2d at28S n. 182. 
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previously coerced confession and the present confession, it is the length of time between the 

removal of the coercive circumstances and the present confession." Karake, 443 F. Supp. 2d at 

89. Here the coercive circumstances remain in place. And the long delay between Mr. AI-

Darbi's coerced slatemenrs to present day highlights the consequences of non-cooperation: Mr. 

Al-Darbi was held in US custody for over a decade without facing charges. Should he refuse to 

cooperate and testify against Mr. Al-Nashiri, he faces continued prosecution including a possible 

capital referral. As happened in Ghailani. the evidentiary hearing required by this motion will 

likely bolster the connection between Mr. Al-Darbi's coerced statements and his decision ro 

testify. And, like Ghailani, the prosecution will be unable to meet its burden of proving Mr. AI-

Darbi's coerced statements have no bearing on his decision to cooperate in testifying against Mr. 

Al-Nashiri. Plainly stated, any testimony Mr. Al-Darbi might provide is directly tied to his 

coerced statements provided as a result of the use of tonure, or at a minimum, cruel, inhuman, OJ 

degrading treatment while in US custody. Accordingly, Mr. Al-Darbi's testimony must be 

suppressed as the per se fruit of the poisonous tree. 

C) All Evidence Obtained as a Result of Mr. Al-Nashiri's Apprehension, Including 
His 2007 Statements, are a Derivative Product of Torture and Should be Suppressed. 

Mr. AI-Nashiri was apprehended in October 2002, because of the information coerced 

from Mr. Al-Darbi during August- September 2002. As discussed above, the fruits of illegally 

obtained evidence must be excluded unless granting establishment of the piimary illegality, the 

evidence ro which instant objection is made has been come at by means sufficiently 

distinguishable to be purged of the primary taint. Gllailani, 743 F. Supp. 2d at 275; M.C.R.E. 

304(a)(S)(A). Any evidence obtained from the apprehension of Mr. Al-Nashiri, including Mr. 

Al-Nashiri's so-called "clean team" 2007 statements, should be suppressed because it is derived 
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directly from the use of torture and cruel, inhuman, and degrading treatment against Mr. AI-

Darbi. 

There is no attenuation of taint from any of Mr. AI-Nashiri' s statements from the coerced 

statements of Mr. AJ-Darbi. Without the coerced statements of Mr. Al-Darbi, Mr. Nashiri would 

not have been apprehended and the government cannot prove that it had independent means with 

which to locate and apprehend Mr. Al-Nashiri. Like the witness in Ghalini, the government 

would not have located Mr. AI-Nashirl absent Mr. AI-Darbi's coerced statements. Mr. AI-

Nashiri was apprehended, interrogated, and tortured as a direct result of the coerced statements 

from Mr. Al-Darbi. The United States then spent years torturing Mr. Al-Nashiri, which will-

once the discovery process is complete-be the subject of extensive litigation before this 

Commission. But for the purpose of this motion, the nature and length of this torture means 

there can be no attenuation of taint from Mr. Al-Nashid' s initial apprehension due to coerced 

statements from Mr. Al-Darbi and Mr. Al-Nashiri's 2007 statements. The 2007 statements are 

directly related to years of conditioning, torture, and maltreatment that resulted only after Mr. 

Al-Darbi's coerced statements were used to locate and capture Mr. AI-Nashiri. The government 

cannot prove that Mr. AI-Nashiri would have been apprehended but for the use of coerced 

statements from Mr. Al-Darbi. Accordingly, all evidence obtained from Mr. Al-Nashiri's 

apprehension, including all of his statements, must be suppressed as the per se fruit of the 

poisonous tree. 

7. Condusion: 

10 U.S.C. § 948r unequivoca1ly prohibits statements obtained by the use of tm1ure. 

Although certainly implied by the statute, the Manual for Military Commissions expressly states 

this includes evidence derived from statements obtained by torture. M.C.R.E. 304(a)(5)(A). 

Like Ghailani, the ru1e provides for admissibility of evidence that '"would have been obtained 

Filed with T J 
16 January 2015 

8 

UNCLASSIFIED//FOR PUBLIC RELEASE 

Appelate Exhibit 335 (AI·NashirQ 
Page 6of 155 



UNCLASSIFIED//FOR PUBLIC RELEASE 

even if the statement had not been made." Ghailani, 743 F. Supp. 2d. The rule also purports to 

allow the admissibility of evidence derived by torture when its use "would be consistent with the 

interests of justice." /d. Whatever the amorphous "interests of justice" may be, they cannot 

ovenide the express statutory prohibition on the use of such evidence, and admissibility must be 

detennined solely on the inevitable discovery of the evidence in accordance with Ghailani and 

10 U.S.C. § 948r. "The temptation to allow our revulsion at these bombings, the human instinct 

for vengeance, and fear of terrorist attacks to overcome principles upon which our nations 

rests-principles thar, aJthough not always observed, are ideaJs to which we aspire-is powerful 

If our nation is to continue as a bastion of liberty, however, we must remain true to our principles 

and overcome that temptation." Ghailani, 743 F. Supp. 2d at 265. 

Mr. AJ-Darbi' s statement and any live testimony from him must be suppressed for failure 

to comply with lhe M.C.A. as it is the product of torture and, at a minimum, cruel. inhuman, and 

degrading treatment. Because Mr. AI-Nashiri was apprehended as a direct result of the coerced 

statements of Mr. Al-Darbi, and because information extracted from Mr. Al-Darbi was used in 

the torture of Mr. AI-Nashiri, all statements of Mr. Al-Nashiri must also be suppressed as fruit of 

the poisonous tree. 

8. Oral Argument: The defense requests oral argument on this motion. 

9. Witnesses: 

Mr. Damien Corsetti 

10. Conference with Opposing Counsel: The defense has conferred with the prosecution, 

and they object to this motion. 

11. List of Attachments: 
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A. Statement(s) of Mr. Al-Darbi, dated 24 August- 3 Sep 2002 (55 pgs) 

B. U.S. v. Corsetti, Unauthenticated Verbatim Record ofT1ial (16 pgs) 

C. Autopsy Report of Abdul Wahid, dated 13 Nov 2003 (7 pgs) 

D. Letter of Reprimand for Sergeant "Doe'', dated 31 Mar 2005 (1 pg) 

E. 2007 Statement of Mr. Al-Nashiri, dated 2 Feb 2007 (34 pgs) 

F. U.S. v. Darbi- Defense Motion to Suppress Statements, dated 10 Nov 2008 (14 
pgs) 

G. U.S. v. Darbi- Offer of Pretrial Agreement w/Appendix, dated 20 Dec 13 (10 
pgs) 
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BRIAN L. MIZER 
CDR, JAGC, USN 
Assistant Detailed Defense Counsel 

Is/Allison Dane1s 
ALLISON C. DANELS, Maj. USAF 
Assistant Detailed Defense Counsel 

Is/ Thomas Hurley 
THOMAS F. HURLEY, MAJ, USA 
AssistanT Detailed Defense Counsel 

Is/ Daphne Jackson 
DAPHNE L. JACKSON, Capt, USAF 
Assistant Detailed Defense Counsel 

/s/ Richard Kammen 
RICHARD KAMMEN 
DOD Appointed Learned Counsel 
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CERTIFICATE OF SERVICE 

I certify that 16 January 2015, I electronica1ly filed the forgoing document with the Clerk 

of the Court and served the foregoing on all counsel of record by e-mail. 
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Assistant Detailed Defense Counsel 
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. - ... - -. . . 

.. .. " 1· ... [Bailiff. did as · direct.ed.] .. . ··. ·· . - . - . - - - .. - . -

2- Pleas·e ·be · seated. · ·rhe court is . called to order all parti es . 

3 are pr.esent to include the members.. Membe.r.s .sorry _fo.r the delay. 

4 ......... 1 • m handing· out·. th~se· findings instructions·_· ~·nd · in that regard yo~ · 
·- . . . . . . . . . .. . 

5 .. can- 'just: sit -back and= listen. i -~ill give. ·you ,a 'verbatim copy of the 

6 i_nstruc_tion$ I. 'm about. to give you_. 
.............. . . . . . . . 

7 Membe-rs of the: .cour t when you·.clos.e. ·and deliber~te ~md_·vote · 

S· on findings e~ch of. yo.u ~ust. reso.lve the ultimate ~u.esti:on.·of. wh.ether. 
. . . 

9 ·"the accused is .guilty ·ox· not ·-guilty_ based upon ·evidence· presen-ted_ 

11 .. ·My-duty i-s to- -instruct ·yoti on- the-· law . .. Your.: duty -is- ·to- determine the 
. . . . . . . " 

1-2 . facts, · app~y th~ la't.j .to the. fact:s a~d determine .. the guilt. or. 

. . . . 
13. innocence of the accused. The law preswnes the accused to be 

. . . . . . . . . 

"· .. 14 -innoce·n t o_f . the charg~.s _agai.nst h.in:t: . 

15 You' l -l hear an exposition of .the· facts by-.. counsel for both . . . . . . . . ' .. 

. -16 sid~s .. as . they .view them; bear in· .:mind -that the .arguments .o.f courise.l 

. 17 .. are not eviden-ce .. . . Argument . is .made by counsel.in order to assist you 
. . . . . ·- . .. . . . . . . . 

. is . in tmders t·and.ing and evafuatl.ng t he_ evidence, ;bt.it y ou' must base t he .. 

19 ~~t.ermin~tion.~f· . . is~ue.s .in the·. case .on.evidence ... as you remember it .. 

2b· ··and apply the ·law as I ·instruct you.:· During· the t·rial some of you 
- - . 

............. 21 . ~ook ~O:tes . you .may ·t ake your no tes· wit h. you i.nto t he deliberat ion·· 

-- 22 room;, however, your . n<;>tes ... are not a ... substitute for. the .record .. -of: 

23 ··triaL 
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. - ... - -. . . 

1 · ·· . ·· I' 11 · now advise you: of the eleme~ts · of. each :Offense ... ·· .... ·· .... ··. ·· 

. 2 alleged. In . the Specifi.cation of charge ·r, the accused .i's charged 

3 with .t.he ·offense of ·violatiri.g a: general. order:,. ·.in ·violatio.n o·f .... . 

4 Art{ci~ 92· of.· the ... Uniform <;ode of .. Military ·Jusfice ... ·In order to find . 
. .. . . . . . 

5 .the .. a.ccused guilty 9f this of'feris.e' you must find by ·le·gal i:md--yoil.' 

6. must .be con.vi.nc.ed. by legal .. and cor.np~te.nt evide.n¢e beyond a .. reasonable 
.. . .. .. . . .. . . . . . . 

7 doubt first, ·that there·. W?S .;tn exist.ence ·of ·certain .. lawful general 
. . . 

S ·ord:er :.in the foll.ow.ing terms·,. 

. 9· · .. ·. Unif:"ed .'States Central command· General.·. order . Number la· dated · . . . . . 

··· ·10 .... T9 oec~rnbe'r 2000~: ·which .:prohibited the P6.ssessicin an?. consumption .. o.f 

11 . alcohoL·· Seco·nd1 the accused had a· duty ·t·o O·bey ·such· an ·Order and 
. . . . . . .. . . . . 

12 ·.third, ·~ha:t at .or near Bagram .Air fie~~ Afghanist.an on diverse · . · · · 
. .. . . . . . . . 

13 occasions between on or about 1 August .2002 to on or about 1 february 
. . . . . .. .. . . 

.. ... 14. _ · 2003, ·_ the· accused violat_ed 'this· la~ful general ·crde_r· by wrongfully·. 

15 ....... possess-ing and consuming alcohoL .. As· a_matter of law, .. the order .in . . . . . . . . . . .. 

16 . . this c;ase a.S ·described in the :specificati.on: if .. iri.ract there .was'such . 

. 17 .. an order it was a lawful. order ... 

·is .In· Specification. 2 ot' Charge. I_, the. accused is charged :with 

19 :th~. o.ffense. of · willf.ul ... derelic.tion o~ duty,, also i~ violat~on. of. 

20 Article :92 'of ·th·e· Uniform· Cede of· t:iilitary· Ju:st':Lce ·. ·rn order to find . 
.. . . . 

............. 21 .. the accused. guilty· of ~his· offense;· you must be convinced by l'egal 
.. 

. . . 22· . ~uid :cQmpet~nt ~vidence beyond a reasonaQle 'doubt'~ .. first., . that the 
. . .. . . .. .. .. 
. 23 . accused .had a 'certain 'presc:r'ibed duty,. t~at: is;: to conduct 

567 
. . . 
" . " .. . . . . . . . . . 
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. - ... - -. . . 

1 ·· interrogations·. of· de'tainees according ·to .. approved. t actics,. tec:hniques 

'2 : and procedure·$. · s ·econd t h'at the accused ·actually knew of 'the . . 

" 

3 ass.ign.ed duty :and third that at or. near Bagram Air'field Afghahista·n 

4 ..... 6n ·div$rse ·occaSiQns: .. b~tw~~n ·_on 'or about l.August 2002 to on or about· ... 

. . .. . . . . . .. 

5 . 1 ·:februar.:Y .2003,.-.-.the accused ·is derelict iri .the. perfo.nnanc~ of That: 

6 du.ty l::>y w_illfully faili.ng: to .. conduc.t inter'r:ogations of detaine_e_s 
. .. - . . . . ... 

1 . according to ~pprov~ tactics,,. · techniqu.?s· ?nd procedures. 

s In 5-pec.if . .ication ·~:of Charge. -I aga.in the accused is charged,. 
. . " 

. '9 With the ··Gffen .. se G·f· willftil"derelictiGn of duty. come i.n: viol.ition .of 

... 

11 . the accused. ·guii t·y of·. this· offense yo·u .n\us·t ·be ·co.nvinc.ed by legal and· 

. . . . . . . 
12 · competent evidenc~.beyo.~d a reasonaJ?l~ doubt . .firs~ ; that: the accused . . 

13 had certai-n prescribed duty, .that is1 ·to. cond~;iot ·interrogat ions of 
. . .. . . . . . .. . . 

" . 14. ~et~tinees according: ~0. approve. tactics, t·echn.iques·, and procedures. 

15. Second, .. tha t .. the accused actually knew of the assigned duty and third . . . . . . 
.. 

· t6. · .that at p.r : near Bagrarri .ALrfi.eld. Afghani~t:an between ~Hi or about: l 

. 17 .. August 2002 to on or about 1. February 2003, the accused is derelict 
. . . . . . . . . . . . . . . . 

. . 
18 : in' t he performanc e_ of t hat . duty ·by. will ful.ly railing to 'prevent _his 

19 .int.errogation partn~r from ~ailing arti:cles .of gar bag~ .~n~ .. soiled · 
. . . . 

20 toilet· paper onto the persori. "ot' Ahmed al ·barbi,.· · aiso 'known a 

OOO H·_:21 . . A duty .may be impO.sed by regulation,·. Un4ful order~-- or ·ctistom of t he 

22· service. A. person .is derelict in .. the performance of. duty 'Nhen· he 

23 .. 'witlfu'lly fails to. perform them . . 
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" ' " . ' " '" .. .. .. ..... .. ... '""' ...... . ............... . 
1· .. ··.·.··"Dereliction" .is·define.d·as. a ·failure .in duty, .. a··.·· .............. ··. 

. . . " 

· 2 shortcominq, or de'!inquency. "Willfully" means ·int'ent·ionally, it 
. ·- .. . 

3· refer.s. to the .doing of. an act. knowingly · and purpos.ely 1 .sp.ecifically. 

4 .. _.intending . the actua'i probable .. c::ons~quences .. of ·th.e. act: . . The. 

. . . .. . . . .. 

~ · . individual·· re?sonably· should have knowi1 of. :duties· may. b.e demm1strat.ed 

6. by regu.lat.ions 1 .. manuals, cuSt.orii.$ 1 . and. . .t~stimoni.es .of persons who have . - . . . . . . . . . . 

"7 .. held. si~htr or -related positions or. similar evidence . 

.'The three .Specifi~at.i.ons .of C.harge II.; the ·accus~d .. ·.is 

9 . ·charg·ed with. the ·~.ffense of·~-hcld on a ·second--there' ·S.. a ... l.esse.r 

··· ·1o.· .. tnt::lud~ct·otfensetfsto detel iction of duty that I· neect:·to.find:"here~ 
. . 

11 . l t appear.s' tha.t . ttds version th.at r· printed, : l did not ·keep all th:e 
. . .. . . . . . . 

12 .· change.s. that I made to. the. inst.ruc.tions ~· Let ·me: take a break,· I .need· 

" . . . . . . . . . 

.. ... 14: ·offe~se of ·negliqer:tt de.reli.ction .of 'duty,.'. which. applie.s. t9' · . · 

15. Specifications 2 and 3 of charge· L· · Sorry .. about .... that .members this . . . . . . . . . . . . 

t6 . sh9.uld · only take ine about :five. minute's to .reprint. thes.e .to. ,include 

. 17 .. that language .. The court's in.recess .. 
. . . 

·:Ls (.The c'ourt ·recessed at .121o' hours on 1· June 2006. J . 

19 . [T~e c.ourt-~arti~l was .. called to .order at 1220 hours on ·1 :~un.e ·2.00~.] 
. . 

... 

20 MJ: The. court iS" called to order. All parties present ·are 

... · :21· pre.se~t · a:S before except· the inemb.ers .·are- absent. · coun-s.el· .I ·cut and 

pasted . the' ·.lesser included instructions 'b? m{i!'treatment. instead ... of./ 
. . . 

23 ·which ·was ~harge II'! instead of .to .Charge t. ·. So, · I just cu.t 'and . 

569 
. . . 
" . " .. .. . . .. . . 

. - . - . - . - . 

. .. 

10015-00005981 
00768-0004823 

Filed with T J 
16 January 2015 

UNCLASSIFIED//FOR PUBLIC RELEASE 

Appellate Exhibit 335 (AI-Nashin) 
Page 12 of 155 



UNCLASSIFIED//FOR PUBLIC RELEASE 

. - ... - -. . . 

..... ' " '" ...... ..... .. ... '""' ...... . ............... . 
. 1 · pas·ted it. back to ·the· appropri.ate. place,· .. if you fo.llow along i~ the ... ·. 

2 fnsti:l.lcti6ns · as I go through. then you' 11. see ·where I made t he 

3 mis'take .......... Al.rf.<Jht:: bailiff you can recall t.he "merribe.rs ~· .... .. 

4 

. . . 

5 include .th~ members ... sorry,. t o. the members.· 

6 .A$ I was sayi.ng, the. coUJ::t is fur:the_r: advi$ed th.e offen.se 
...... ........ . . . . 

7 .. of .. negligent dereliction of.: du.ty.. ~s a lesser .. i ncluded . offense of. the . · .. · ·· 

S: ·offens·es. set fort~ .. in .. specific.ations 2 and ~:of ·Ch.arg~ I. ·~en yo~: 

.. . . . .. . --

11· ·inciuded ·offense of ·negligent dereliction· ·of :duty ·aiso· Violation· of 
. . . . . . . . . 

12 · Article. 92 of t~e' Uni£6-rm .Code of Military Justice. . In order to ·fi.nd 

13 the. accused ·guiity of this lesser inciuded otfEmse, you must be . 

15 first,. the accused has .certain prescribed duty, that· is .to conduct 

. ·16. int e.rr.6gati.ons of. detainees .according · to .approv~ t.actics, .t echniqu.E;si. · 

. 17 .. and procedures, Second1 the accused knew for reasonab'ly .. should 'have 
. . . . . . . . 

·iS known of :the. assigned dut y and third t hat on 'or about near Bagra·Il).. 

19 .Airfield .. Af.~ha~istan on diverse occasi<:~ms. be~we.~n .. on. or about 1 

20 'August· 2002 to on or about 1 February 2·oo3'- the . ac'cused 'is ·de·rel:i.ct 

............. 21· in .·t be .per.f orrnance·.or t hat :·duty by. failing.to·.canduct int·errogat ions·. · 

..... . · .... . 22 .. . .. of " detcdne~f:! ,ac;:cording. to appr.ove. tactics,, techniques .. 'emd procedur~s. 
. . . .. . .. 

23' . 
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..... ' " '" .. .. .. ..... .. ... '""' ...... . ............... . 
. 1 .. certain .prescribed duty-, tha't·.is to .conduct .interrogations .of ....... " .... " .... . . 

2 . .. detainees . according to approve tactics~. technique's!. and p·iocedures. 

··· ·················-· .. .. .. ·-
3 Sec.ond, the .acc.used kn.ew "for r.easonably: .sh.ould have known .of the 

. . 

5 . between .on :or .. about .. 1 .August. 2.002 to ·on or: about 1. Februa:ry ZOOJ; .the 

6. accused is der.e.lict in the. per·formance. of .that duty by failing to. 
. . . . ... .. .. . . 

.. 7 ·prevent .his interrogation partner: from. throwing. art icles. of:g?rbage · 

S ·~nd so.ile.d toilet p.aper onto the person of F.hmed al· D·ar?i ... also known 
. . . . . . .. 

9 · A· 'duty may· be" impGJs·ed by .regu:la.ti'Gn~ .lawful: order; .o·r ·: . 

11 when he·. ne.gligently failS·· to · ·P'e·rform them ·or· .when· lie: perto·rms them· in· 
. . . . . . . . . 

12 .. ·a. culpably · inefficient manner.. · .Dereliction is· defined as failure in .. · 

13 duty~. a shortcoming, or deiinquency; . ''negligently" 'means the aot or 
.. . . . . . 

"· .. 14. . failure to act by a. pe'rson under du.ty to use .due c.arel which" 

15. demonstrates.-·a·lack of care, which a reasonably prudent person would. . . . . . . . . 
. . 

16. appeai':s . to under the ·same or ·similar .circ:Umstances •. ::"Culpably : :: 

. 17 .. inefficient'" mea.ns inefficiency for which there is no .reasonable or. 
. . . . . . 

is just· exciis·e·,. it ·.me:ans: a. reckless gross 'i:iel'iberate disregard for the .. 

19 .. for.e5.eeabl~ .. re:~ult5 .of .a. pa~ti~ular act oz: fi:til~re to act.. That an 

20 inc!'ividmill rea:sonably should· have 'known of duties 'may: be demonstra·ted 

............. 21 . by ·regulations.' ~anual.s.,_ CUSt OffiSi test irD.OJ?.i€S _()f· :perso.ns WhO have·.· 
-· .. 

· · 22· .. Jleld si'milar· r~l~ted pos·i tions, .. ·or similar evidenc~. 
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.1 " ·· . The· offense .. char.g·ed. in · .Sp-ecifications 2 .and .. 3 · of (:harge ... I ..... ··. ·· 

2 differs from ·the lesser included of·fense cit ·negligent dereliction· of 

.. 

4 ~hat y6u 'be convinc.::ect: beyond. ·a . r.easoriabie 'doubt ~hat th~ ·ac.::cus.ed' 5 " 

.. . . . . .. . .. . .. . . . . . 

5 .dereliction was willful;·. rlhereas the .'less.er :off.ense of :ne.gligent: 

6 de_relic_tion of duty do.e.s not in.cl.ude . .such .e.lement. 
. . .. . . . . .. .. . . . 

1 In the three Speci fications of Charge II, . the accused is. · 

S .cha.rg~d .~i th the offense .of J!lal.treat.ment .i.n :Violat:ion ·of Article 9:3 
. . . . . .. 

9 ·"Of: the Uni.form ·code o£· 'Milit'ary Justice, . ·The .elem·ents: of · these: three· 

11 . . accused .guilty of ea·ch ·specif1:c·ation· of this· offe.nse .you must. be· 
. . . . . 

12 · c~nvinced by .. legal and. c6mpe.tent. evici~~i"ice beyond. a. reaso.nable doubt ~.- · 

13 First, as. to' Specif ication 1 persons 'under 'u; s. control also knoWn as 
. . . . .. 

"· .. 14: pu.ks. ~1ere subject·· to fhe orders of PFC.· .Damien M· •. Corsetti, the 

15. accused··· ... As -to .. Specification 2 -Ahmed al Darbi .also known .. as . .. . . . . 

16. · :was subject to. the. orders of .· PFC Damien M, Co.rsetti, the.· accused ·and 

. 17 .. as to Specification 3 ·emar. a.l ·Fa.ruk also known a.s a . subject in 
. . .. - .. . .. 

is · t he orders of PFC. Damien ·coisetti '·.:the a.ccused. and second t ha t as· to 

19 ~pecffiC!-~tion 1 at or .~ear B.agram Airfield. Afgh~ni.stan ~n diverse 

20 occ·asi'ons from on or about 1 August· 2002 t ·o o·n or abou·t" 1 February . 

. " 

... ·:21: 20.03·. · . The· accused'maltreated· persons· unaer· u.s .· control by:. s.itti·ng.· · · · · · · · · 

· 22 .... on top o.f them d\lring . in~errogatic;ms.~ 
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.1 ... . .. . . ·· .. · ... As to:· Specification .2 . at··or. near Bagr~·Airfield ::. ·· .... ·· .... ·· .... ··. ·· 

2 . Afghanistan between on or about i August •. 2002 'to· on or 'about 1" 

3. 
". 

February 20.03;. the accused maltreat_ed Ahmed .alDarbi by. sitting on 
" 

4 

. .. . .. 

5 . cigar.ette _-ash onto his: persori, walking .·acros:~ his h~m.d·ctiffs in ·Oide.r 

6 . to inflict pain upon _Ahm~d a.l Darb.i and. forcefully pulling hairs ou.t 
. . . . . . . - . . . . . . .. .... . .. . . . . . . . . . . . .. 

7 of. Ahmed al D?rbi:' s chest ... And. as:·.to· Spec;ificati·on j. at_ or near _ 

S. .Bagra~ ~irfielct Afghanistan bet.we.en ·on .or ·.a~out 1 .. August 2,.002 ·to ·on: 
..... .. 

9 or ·~out 1 Febru'ziry :2003,' the :,icc'used- mal·treated- Omar al FaruJ{ by · 

11· Faruk' s· pants· so· that his ge·nitalia wer-e- exposed to a female . 
.. . . . . . . . 

1-2 · interroga~or., Serg.eant Selena Salcedo·, and JjY ·bending_ Omar aL Faruk 

13 over an. interrogation tabl-e and waving a water bot t le around in close 
. . . . . . .. 

"· .. 14 proximity to Oif_l~r al Faruk 's but_tocks. 

15. Subject .. to the-orders_of includes persons -under .. direct or .. .. . 

. 'i6 . iiruriediate -command. of· the accused .and all persons. who by re.ason' :of .. 

. 17 .. . some duty a-re_ required t.o obey the_lawful orders of the accused, even .. 
. . . . . . . . .. . . . . . 

18 if :those 'persons' are. not '-'in t he'· accused is di're·c't" chain o't- cominand.~ 

19 Th~. mal tre~ tm~~t mu~t . be rea~ .al ~hough-. it does J:?Ot . h~ve to be 

20 'physical: The imposition of: neces·sary or proper dutfe_s· on a· soldier 

............. 21.- i-n tb~ ·requi·relilent • tha:t- t~b:se:· dii.t ies .be -performed ·.does nO:t .establi.sh 

.. 22· .this Qff'ense, ~ven thQugh, their. d'\lties are hp-rd:, -diffictil t,, . or 

23 ·hazardous. 
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. 1 .. objective.ly under.all the.circumstances is abusiv-e. or .-o'therwis·e 

2 um..;arranted; · unjustified,· and unnecessary for an·y lawful- purpose and . 
... ............ 

. . . -
3 that r.esul ts in physiccH ·or. mental harm or suff.ering o.r .. _reasonably · 

4 . could have c~used phys.ical .. _or mental harm. or'. su'tte-ring.~ . Ass~ult· 
. . .. . . . 

· -5. · improper .jninis.hme;nt. .of .. sexua.l- .harassment may .. const:itu te this· of'.fens.e. · 

.... _You. must_ find beyond: a .r.e.asonable doubt . .that_ Ahmed al Oa.rbi 
.. . . .. . 

7, . .- .W~S .. subj .ect to the orders of the. ?-CC;US~~d :di.Jrirrg. interrog.ation~;. in 

s . that regard I ch~rg~ you . as fo.l:lows; if yo~. ·f.in.d ·that .Ahme~ al D·~rbi 
-- - . . . . . . . . . . . . . . 

· ·g· ·~a.s co'nf.:ined l.n ·an ·area1 · wh'e'r.e: the a·ccused- had ·suf·fici-en-t :authority .. 

··· ·1~ .... and- j':J.ti.sdiction ~o. impose· ·testr1~t-iohs ·and ·.cohdi ~icni::;· ·upon· .. the ··· -- ··· ··· - · 

11 . detain-ees activities. -Where the- accused- could- hav-e caused the 
. . . . 

1-2 _ detainee to remain in a· spe.cific. area .within the Bagram Collection . 

13 Point and to comply with the BcP regulations and where the accused 
. . . . . . . 

"·. 14.: actually· exercised restraint. over· the said. deta'it:t~e. . You 'inay find .. 

15 that .. ·Ahmed .al Darbi was subject to. the· accused .. orders. . . . . . . . 
. . . .. 

16 . ·s.exu.al harassment inc.ludes delibei.afe o'r: rep.eated offense. 

. 17. of comments or. gestures of_a sexual nature . . For _sexua·l 'harassment to 
- -

·:a:s·. also' 'const·i'tut'e rrial treatment the. accuse'ct conduct must under all 

19 .circumstances .consti.tute maltre:atment as I have· defined that .term for . . . . . .. . . . '. . . 

20 ·you, along ·with all the other circumsta:nces you must' consider 

... - 21 evidenc.e of the .. _coitsent or acquiescence of -the .. alleged viet~ .. for the. 
- - . 

22· · la9k there of to the ac;;:c1,1sed ac;;:-t ic;ms; the fact' that' ~n all~ged victim .. 
. . . . . . 
. 23 may have ·consented or a~quiesced does not: ·alone ·proves that he .was· 
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. 1 .. not maltreated,. -but .is one f'actor to consi~er. in -d.e.termini !lg,.. whether ··. ·· 

2 the accused ma l treated t he alleged v i ctim. 

3 '. Iri t.he · sp.ecificatioh of Charg.e I.II.,. the · accused is charg.ed · 

4 wi t h- the <;>ff'ens·e· Qf wrongful 1,1se of ·!=! _c:::ont i::-oil~d substance in· 

. . 

5 . Violation o.f Article 112a of the·. t.Jni.foim :¢ode -of- Mili.ta.Iy Just-ice. 

6. ln orde_r t.9 find the ac_cuse.d guilty of this off~:mse, you ml.is.t be 

7 convi nce.ct- by l e·g.a l and .cornpet ·ent evi dence. b~yond ~ • r eaSOfl?ble doUbt. 

First; th.at. a~ o.r: neaz: .. Ba:gram .~ir.field.~f.ghan.istan. b~tween .on or 
. . . - ... 

. . . . . 
9 ·about- 1 August· 2002: and on cr. ·aboti:t .- 1-. F·ebruary 2003 -th·e accu.s:ed us:ed. 

··· ·1 0 . .. h~ishish, .. a.· . s chedu led-'one· cont rolled· sUbstance·.··· second; . that. the ... 
. --

11.. -accused actua'!ly knew -he -used -the- s-ubs.tane-e. Third th-at the· ·accus-ed 
. . . . . . . . . .. . 

12 act ua1ly .knew that the s11bstance: he used. \-Jas hashish .or .of a · · _ 

. . . . . . . . . ... . 
13 cont raband na t ure. four t h t hat t he accused--t hat t hey used b y t he 

... . . . . . . . . . . . . . 

"· .. 14. . ·.accused was' ·.wrongful·. ·And fifth that at t he .·time. t he. acc_used.. used 

1 5 the substance as al l eged -the a c cused_ was receivi ng specia l pay under . . . . . . . . ' . . . 

16 37 -US Code Section ~10.: - .. 

. 17. _ . _ _ nuse" means .the administration and digest ion or physical 
- -

:a:s· ass imilat ion of. a dr ug .into one • s body or s y s t ·em .. Us e includes .s u'c h· 

19 .~cts .. ~:s .:smokih.g, .sn~ffing., eat.ing.,, dririkin9, .o~ .inj-ecting. T-o be 

20 'punishabie under Article -112 a> use of· :a controlled substance must· 'be 

" . 
............. 21 ·· wrorig.ful ~ -- Use of.'a co.ntro'll ed substance .is wrong ful,, if i .t ·.i s_ 

-- i2- --witho~ t' legal justi-f'icatiQn or .authorization. KnQwiedge. of -the 
.. . . . . . .. 

2 3- ·accused by t he . presence . of the. substance .and ·.-knowledge of its 

. . . .. . .. . . . - . - . 
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..... ' " '" ...... ..... .. ... '""' ...... . ............... . 
. 1 ··contraband na-ture may be .inf'erred. from 'the. surroundings·· .... ·· 

2 ·· circumstances; however~. the.drawing.of ·this ·inference.is not 
. . .. .. .. 

3 .requi'r.ed': .' YoU are advised that· hashish is a ·contr.olle.d substance 

4 onto· the laws of the United st'a'tes. If ·~11 th~ ·other ~l.ements .... a.re · 

. . .. . . 

5 proved. beyond a· reasoJ1abl.e doubt, but. should not convinced . that the 

6. accused u.sed a cc:mtroll.ed substa.nce whi.le he was .receiving special 
... . . . .. . . - .. . 

.. 7 · p~y·unde.r 37 us .. Code; Sect ion :31.0. ?S'· described in· the ·speci fic?.tion; 
. . '" 

S. .but. yo.u' re satisf:ied· beyond :·a ·.r:ea·sonable doubt that t~·e .. accus.ed ·us~ct ·. 
. . 

9 a confroll-E!d subs·tance, You ma·y. neverthel:ess reach. a -finding. of· 

··· ·10 . .. . (j1lilt:y;· hot:!~vet ,· you're ·:re·quir~d ~o .. modi'f)i the ~pec;ifica:ti.~h~ by 
. . ... 

11' . excepti'ons' ·and substitutions s·o. 'that. it prope.rly refl.ects your . 
. . . . . . 

12 . firiding. You.may elimi:!late the. ph~ase w~ile receiv·ing S?e'Cial.pay 

13 under. 37 US.Gode Section 310 oy except·ing out this language. 
. . . . . . 

.. .. 14. . . · In. Specification 1. of· Charge. :Iy, th~ ·accused is charged . · 

15. wi t h the offens·e of ass-ault ... consummated by ·battery in Viol ation of . . . . . 
" 

16 . Article 1.2-a :of:: the Unifor.m .. Code. ·o.f Mili~a;r;y Justic~. ··In. o:ider to 

. 17. find_ the accused guilty of this offense you must .be convinced by 
. . . . . . . . . . . . . .. . . . 

·:(8'. :le:gal. and.:'COmpetent 'evidence beyond: a reasonable. ·doubt_ .. First; 1 . that 

19 .~t. or . ~e~r Bagram Airfield. ~fgh~n.is~an bet.we~n: on .. or about.~ August 

20 2002 ·and on or about 1'. February 2003, the accused did bodiiy :harm 't'o 
. . . 

............. 21 .. Ahmed al Darbi. als.o knoWn as . SeCOJ?.d. the ac.cus.ed did SO. by . 
. . . .. 

. . 22·. striking :Ahmed al.' oarbi in the ·.late, growing, · and qhest with his 

576 
. . . 
" . " .. . - . - . 

Filed with T J 
16 January 2015 

UNCLASSIFIED//FOR PUBLIC RELEASE 

10015-00005988 
00768-0004830 

Appellate Exhibit 335 (AI·Nashin) 
Page 79 of 155 



UNCLASSIFIED//FOR PUBLIC RELEASE 

. - ... - -. . . 

..... 
. 1 'hands .and. ·knees;- . .and third at the bodil.y · harm· was done . with. unlawf.U:l ·. ··. ·· 

2. · · force or v i olence . 

. An assault' is an attemp.t o'r o.ffer · :with 'unlawful force' or. 
. . 

4 . V·iO.len(;:e 'to do bodiiy harm to c:inother .. An a'ssault in which bodily 
. . .. . . . . . . . .. 

5 ... harm-· is iriflicb:d is call.ed a battery· .. A. ;'batter.y'; is ·.an unlawful: 

6. a.nd i.ntent.ional for. culpa~ly _negligent application. of force or_ 
. . . . . . . ... . . . . . . . . .. . ....... . 

. 1 violence to another. The act--must be done wit hout .. legal 

s j ustificati.on ·or. excuse and ·.without. the. lawful ·.consent of the victi.m. 
" ' ' . . . . . 

9 ·Bodily ha.r:m.· :means any_ physical:injury to (,.:r. of.fens·e of 'tou'chi'ng of' · . . 

-·-
11 of· careless.neS·S greater than s'irnple· neglig.enGe •. ".Simple n.egligence'' 

. . . .. . . . .. . 
12 _- is ~ -aJ;>sence o·f due_ care.- The law requires everyone at all t.imes. 

. . . . . . 
13 demons t rat€ the care for the safety of .others that a reasonably 

. .. . .. 

"· .. 14. '·careful person. would demonst'rate' under the' same. or. s'imi.lar 

15 circums-tances; that is what due_ care. means. Culpable ·negl igence on. ___ . _ ... __ _ ... 

. 17 .. want_ or deliberate disregard for the foreseeable results _to others, 

·:Ls · :tn speclfi cat i:on 2 · of charge IV, tti.e · accus'ect· 'is charged 

19 with the of~ense .of: simple assault and also in Violation o.f Article . 
. .. 

- -
20 128 : Unif.o"rm· Code 'of· 'Miii t ary Just·ice. 'in' ·order to' find the accused 

. . 
............. 21 .. · guiltY' of· this· offense., you must .be- conv-inced by -legal· and conip_et ep. t 

22· 
. .. . . . . 

23'· 'Air}?as':e_ Af._ghail:istan betwee~ on· ·or about· -l·August 2::002 and -on ·0-r .'about· ·-· 
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. 1· . l .. February.·2~03, the·accus.ed offered to·do. bodily harm 'to· Ahrne~ al.·· .... ··. ·· 

. 2 Darb.:i.. se·cond accused did so by showing Ahmed al Darbi a condom and 
- • 4 • • . . . . . . 

) H his p.enis .and· then s·tatirig "'.this .is. special for you, ·this . is your God 

. . . . . 

5 . unlawful force ·oi. violence . 

6 . An ac_t of force or violEm¢~. i~ unlawful .if d_one. without 
.. . . . . .. . . . . .. . 

7. ··l·e-gal. jD;sti fication. or exc use a nd without the.' lawf ul consent· ·of. the 

s victim. An assa.ul t is an ·offer with ·unlawful· force or vio.lence to· do . " 

. . . ... . . . . . . 
9 .. bodily. ha.rm :to .another ... An of.f·er to do bodity harm. is a:n 'int·entional··. _ 

11 · ·will imroediatelY .. :be .applied to his person.. Specific. 'intent to 
.. . . . . . . . . . 

12. inf.lict. bo.di;Ly ~arm .is· !lOt required;. there must be -an apparent· 

13 present ability to bring about .bodl.ly harm. Phys.ic.al injury 
. . . . . . .. . . 

"·. 14. . offe~sive . touching .is n.ot: required •. · The mere u·se ·of threateni.ng 

15 words is. no't an assault. 

·16 . · In: s.peciti:cation 1 ·of Charge: v,. the accused is charged. w.i.th .. · 

. 17. offense of indecent. acts wi.th. another in Violation of. Art i cle 134 of 

·:a:s· · .. t he .Uniform Code nf Mil i t'ary ·Jtis t ice ~ ·.· "In order .to find. the accused . 

19 .guilty o~ this. o~fe.nse, you mu~t be · convinced by l:.egal .~n~ . co~pete:~t . 

20 evide'nce :beyond ·a reas·onable doubt . · . First · that.·· at-' or near· Bagram 

. . 
............. 21 : · Airfi.eld Afg'ha~istari .. between on o.r· abO.ut · LAugu.s·t 20~2 and on o.r -···. 

- . . 

22· ~fbout .. 1 ~ebrtiary.. 200,3, the · accused committed a cert ain wrongf1,1i' ~ct 
... 

. . . . . . 

. 23 . · wi.t h Ahmed oal Darbi al:so 'known. as 

. . . 
" . " .. . - . - . 
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. 1 .. Ahmed .al Daibi, ... placing his penis near Ahmed . .al .Darbi'' s face1 . .and ... 

2 placing his <j"rotn against Ahmed al ·barbi 's ·buttocks~ · .. Second the act . 

3: was indecent and 'third that under. th.e circumstances th:e conduct of 

4 ~h~ .:~c¢used was 'th~ pr~j}lchce of:. good' order ~nd discipline' in. the 

. . . . . . .. 

Arined Forc-es ·or ·wa·s of. a nature to':brii1g 'discredit,. upon the· Armed·· 

Forces. 

· .. ·conduct prejudicial·to g9od ·o.rder. and· discipline· is conduct. 

s which ~auses ~ reaso.nably, ·direct and··obvio~s ,.in.jury to ·good order .and,. 
. . . . . . . . . . . . 

9 . discipline> : ·s·ervi.c-e di.s_credi t'ing. conduc.t. is 'conduct wh±ch tends'·. to 

··· ·1o . .. h~irrn--the :tepu:~ation of the· service ot lower .. it; in pUblic· este~m. ... 

11· : lndece.n't acts .. signifies tha't form of 'immoraiity. relating t·o sex'ual' . 
. . . . . . . . 

12.· ilnpu_rity; .which is 11ot: only grosslyyulgar, ·obscene.an.d rep~gnant. to 

13 common propriety, but tends t o insight' lust and deprav-e the morals 
. . . 

.. ... 14. .wi_th respect to sexual. relations. · 

15. .-In Specif i cation 2 of Charge V,-. the· .accused is charged ·with . .. - . . 

. 'i6 ·· offens.e · of· .indecent. exposur~ in Violation of Article. 134 o.f the .. 

. 17' Uniform Code of Military J.ustice.. In order to find .. the accused 
.. . 

·1s .. ·guilty .of this· offense yo'u .. mi.Ist be convinced 'by le.gal ·~nd. competent 

19 evi::Jen.ce b~yond a· r.easonable doubt. .'First that. at ... or near Bagrarn 

20 Airfield· Af·ghanistiin between on or about 1 August· 20o'2 and . on or· · 

............. 21 about. 1· .February. 200~, the ··accused .while · i.n an· inter:i:::o.gation exposed 
. .. - .. 

..... · · .... . 22· · .. his. genitalia to. puQiic;;: view in. · ~'.m indecent ·manner. second that. the 

23 . exposure· was willful and wroh.gf\J.l and. third that .under the 
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1· ... circumstal).ces the· .conduct of· the:· a~cused was to the· .prejudice of· good 

2 order and· .discipline in -the · armed .forces or lilaS of a nature· to ·'br·inq . 
.. .. .. 

3 discr.e.dit .upon the Armed· Forces· .... 

'4 . ·conduCt p'rejUdicial to good order ~nd disci'pline is .<;:ohdUct .................... . 

.. .......................... . . . . . . .. ·- . . . 

5: ·.which· causes ·a .. reason~b'le direct and .obvious injury· to .good ·orde.r· and· 

6 discipline.. Serv.ic.e .discr.e.diting conduct is conduc_t whic.h tends to 
. . . . . . . . .. . . . . . . .. .. . ··-·· .............. . 

7 .. harm. the reputation. of .. the service or· lower .it in pubLic esteem . . 

S Ind:ecent· mean~ a form of. e:xhib.i tion of a .!)er.son' s .Pr.i.vate ·parts wb.ich 
. . 

.. 9 .. sign.if·i.eis .. that fo.rm. :of· ,i-mmorality· relating .. to .. s ·exual impu.r1ty'; 'which . 

" . . . . ... 

11' propriety,· but tends t·o excite lust and deprave the -morals·: with. 
.. . . . . . . ' " 

12 re.s~ect to. sexual relat.ions .. In exposure bec:omes. i~decent when ·i.t . . .. . 
. . . . . . - . .. . . . . 

13 occurs at such tim€ and place that a person reasonably knows or 
. . . . . . . .. . - . 

.. ... 14. ·should know· that hi.·s · act will b'~ :open t~ the obserV,at.ion o.f anothe·i •. 

15. . Willful means. an. intentional . ·exposure .. to .public view. The ·exposure . . . . . . . . ' . 

-16 

. 17 .. the .public .. . . . . . . . . 

18 rn· Specificati:on 3. of Charg.e~ v, the accused. is charged .:with 

19 .~n ,.offen:se .of . cornmuni~.ating indec~~t. lang":l.age in Viol.ation ,.of Arti.~le 

20 '134 of the -qni form Code of Milita·ry Jus'tice. · t'n orde·r ·to find the 
.. . 

............. 21 . ·· ac.c.used.· guilty '<:?f this offens.e you .must· be co:nvinced by l:egal. and · 

22 

23' 

.. c.omp.etent ~vid~nce beyond .. a .. re·asonaJ::?le. do1,1bt ~. · First a ·t or near 
. . . . . . . . . 

~gram .Mr.field Afghanis.tan, between oii. or . about 1 )\i.igus't '200'2 and ···on 
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. 1 ·· or about· l . February .2003.; ·the· .accused .communicated certain :~ang.uage ... ··. ·· 
. . . 

'2 to Wit: ''this is speciaL· for you; this is your God and. I'm go.l'ng to 

·-············ ············ ·····- ························ ···-················ ······ .. .. .. .. .. .. .. -· -· 
3 H fuc.k y.ou., ~'. or words ·to. that .'effect ... . ·second the· language. !o'ias ·indecent 

. . . . . . . . . 

5 to th.e ·pr.ej udi ce .o~: good ord.er ~nd discipline in ·~.he. Armed Forces o.r-· .. 

6 it. was of a natur~ to 'bring discredit upon the Ar.me.d .Force.s. 
. . . ... . .. 

7 Conduct pr ejudic ial to g9od orde.r ·and d i scipline is conduct 

S which ~auses ~ reaso.nable ·direct and··obvio~s ,.in.jury to ·good order .and,. 
. . . . . . . . . . . . 

9 . discipline> : ·s·ervi.C'e di.s.cr.edit'ing. conduc.t. is 'conduct wh±ch tends'·. to 
··· ·1o . .. h~irrn .. the :tepu:~ation of t he· service ot lower .. it; in pUblic· este~m. ... 

. .. 

11· · Commun:.icated to . mea.ns that .the ·langua.ge w·a.s. actually maqe ·known .to . 
. . . . . . 

12 .the .person to whem it was directed .. ·· Indecent language is. :language 

13 t'hat' the accused intends .will corrupt. morals or insight lusffui.. 
. . . . . . . . . . . . . .. 

.. ... 14. thoughts.~ The· focu·s is mor:e·· on just· the lari<iu.a.g.e. itse.lf becaus.e the 

15 contex t under which the_ ·language is_ communicat ed and not_ merely the ......................... . . .. . . . ... . 

.16 . words .alone must. prove 'that t he .. language w.a~ indec.en:t.. You must 

. 17 .. consider the ci.rcumstances under .which .the communication was made and 

" 

. is . whe t her u nder. t hose 'circums t an'c es the language .. whe t her c'oarse or. 

19 pro.~ane or ~eeJllingly chaste .or. in~oc~ous w.as grossly. of~.ensiye to the 

20 ·commun·ity sense of modes t y'-· decency/ or'·propriety · becaU:se of the 

............. 21 languag·es .. tendency t o· cor rupt ·mo'raTs or t.o .. in.cit e.lust ful t hought • 

. . . The c;;ommunity standards to . apply are. those ... o-f th~ mflitary ..... ..... .. 
.. . . . . . .. . . . . 

23· .. ·as· ·a t-7ho1e not just the. standards · that· may .exist in. the· accused· un··it. 
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