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MILITARY COMMI SSONS TRIAL JUDICIARY
GUANTANAMO BAY, CUBA

AE 155
UNITED STATES OF AMERICA
Defense Motion

V. to Compd Production of Discovery Regarding
Judcial Bias and Violationsof Rule for
ABD AL HADI AL IRAQI Military Commissions 902(a)
24 June2019

1. Timeliness:

This mationis filed timdy pursuant to Military Commissiondrial Judciary Rue of Cout
(RC) 3.7.c(1).

2. Rélief Saught:

Nashwanal-Tamir regectfull y requess that the military commissia conpel the govemment
to provide discovery relating to judcial bias and violationsof Rule for Military Commissios
902(@), asrequested in the defernse’s 54t and 55thSupplemental Discovery Requess, in which
Mr. al- Tamir seeks dauments and information relating to employment gpplicationswith parties
to the litigation.*

3. Overview

The District of Columba Circuit recently granted a writ of mandamus vaaing dl orders that

Military Judg Spah entered in the military commission United Satesv. al-Nashiri becase

Judge Spath had@plied for pod-judicial employment as an immigration judge in the

1 AE 151CAttachments Band C, Defense 54t and 55th Sup@imental Requests for Discovery,
dated 30 April 2019, and 1 My 2019.
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Department of Jugice.? This job gplicaion creakd a “disqualifying agpeaance 6 pariality,”
since itsought enployment with a party to tre litigation.®

As the D.C. Qrcuit explained, “itis beyond question thatjudges may not adjudicate cases
involving their progective enployers.”# The murt had littl e hesitation concliding hatJudg
Spah’s job gplicdion o be a immigration judgewith the Department of Judice condituted a
violation of Rue for Military Commissios 902@), which mirrors oher ethicd canons goeming
judicial condug, including28 U.SC. § 4554), Code ofCondut for United States Judgs, Ganon
3(c)(1); the American Bar Assciation Model Code ofJudcial Condut¢, Rue 2.11;and Ruk for
Cours-Martial 902a), aswell asdue proces.®

Aboutaweek afterthe D.C. Qrcuit vacaedall of Judge Spah’s aders eneredsince he
initially applied for employment with the Depatment of Jugice, the government in this
commissia ndified the defense that Captain J Kirk Waits, tre first judge to preside in this
commission also hal gplied for pos-judicial employment as an immigration judge.® It tums out
that Captain Waits applied to ke an immigration judge between two and threemonthsafter
Mr. al-Tamir wasaraigned’ Captain Waits’s job seach began neaty at the begihning d his
detailing to thiscommissionand continued during the entire first two yeass of this commisson.

Ultimately, he aceptedpod-judicial employment as a dvilian attorney with the Department of

2 Inre Al-Nashiri, 921 F.3d 224, 22@(C. Ar. 2019).
31d. at 23536.

4d.at 235.

S1d. at234.

6 See Attachment B, Govemment Email dated 25 April 2019. Sealso AE 151, Unde Sed
Notice.

" Seeid.
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the Navy. Captain Waits, like Judge Spah, never disclosed this job gard to Mr. al Tamir. Nor
did the Depatment of Judice or the Depatmentof Deferse, bath of whom were partiesto the
litig ation.

Captain Waits's job ard was not he only onebearng on he appeamarnce d pattiality of the
judges in thiscommisson. A few days after the govanment noified Mr. al Tamir about
Capain Waits's dforts to become an immigration judgg, it disclosed thet Major ||
B USVIC, thelaw clerk to both Gptain Waits and his siccessor, Colonel Peter Rubin,
applied for jobswith the Departmentof Jugice ar the Departmentof Defense, Deferse
Intelligence Agercy, while hewas alaw cletk working on thiscommisson g Neither
Capain Waits nor Colorel Rubin walled Major |l off from work on this Cormisson
nor informed Mr. al-Tamir of these job gplications.

Thesegpplicaionsfor pog-judicial employment establish a disqualif ying appearance of
pattiality in thiscommission, jusas Jud@ Spath’'s actions did in atNashiri. The deferse
therebre soughtdditional discovery, includingall doaments corresponance, and other
information relating to Gaptain Waits's search for enployment® as well as al information
relating to any enployment seardh conduded by Judg Rubinl® Thusfar, the poseaution has
declined therequess in pat or hasotherwise failed to provide relevant doauments to he ddense

(with the soke exception of the two noices attached @ Exhibits Band O).1*

8 Attachment C, Email Notice Dated 6 May 20109.
9 AE 151G Attachment B.

19 AE 151G Attachment C. At the time, Mr. al-Tamir had no notce of Major ||| | EEGzN
applicaions. But g1ce those implicate the apparance of patiality of both Captain Waits and
Colonel Rubin, nformation relating to hisenployment gpplicaions isresponsve.

11 Attachments D and E, Govnment Respongs to Discovery Requests.
3
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Mr. al- Tamir now seeks an orde compelling the government to comply with its
conditutional and gatutory obligations b provide Mr. al Tamir with relevant, material, ard
exculpatory information relating to the ethical violations that have occurred in thiscommission
since its very inception. In Nashiri, the fact emerged almog by accidentwhen a reporter filed a
FOIA requestseeking information about Judg Spah’s eff orts to become an immigration judge
TheD.C. Qrcuit chided the govemment for failing to shouer its sared responsbility of
ensuring thet Mr. akNashiri would have dair and impatial adjudicaor by refusng © provide
additional information about tie milit ary judges pos-judicial employment applications? Here,
Mr. al-Tamir does not tave the luxury of hopingathird paty will unearth the evidene to which
he is entitled. His motions to sippressare due in ealy Novembe. An order compelling
production ofthis disovery is necessary.

4. Burden of Proof:

As themoving paty, the Defense mug denondrate by a preponderance ¢ the evderce tret
the requestedrelief is warranted®?
5. Facts:

a. On 16 April 2019, heD.C. drcuit Court of Appeals decded In re Al-Nashiri, conduding
thatJudg Varnce Sath’s gpplication to ke an immigration judge with the Department of
Jugice—a party to the litigation—creaed an impemissilde agpeaance & partiality.'* The court
concludel that “it is beyond queson thatjudges may not adjudicate cases involving their

prospecive enployers,” becawse ting S0 createsanimpemissble risk o the ageaance 6

1211 re Al-Nashiri, 921 F.3l at 23538.
13 RMC 905(c)(2).
141n re Al-Nashiri, 921 F.2l at240.
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paitiality.*® This impermissible appeamance d patiality begins atthe eatiest possble stagesf
applying for pog-judicial employment with a party: “after the initiation of any discussionswith a
patential employer, no matte how preliminary or tentative the exploration may be, the judge
must rectse on ay matter in which the pospective enployer apears.” 16

b. Becaise of Judge Spdt’s fail ure to dixlose his pesonalfinancial interest linked to a paty
to thelitigation bdore him that began whehe gpplied for enployment as an immigation judge
with the Department of Judice, the D.C. Circuit vacaedall orders that Judg Sath had enéred
in the cage.!’ It did so lecause the “assembled souces of rules governing judicial condud¢—
including Sedion 455 ofTitle 28 of he United Sates Code the Code ofCondud for United
States Judgs, he American Bar Assaiation’s Model Code ofJudcial Conduct, ad the rules for
Cours-Martial—all speak with oneclearvoice when it comes to judtia reausal: judges ‘shall
disqualify’ thernselves in any ‘ proceading in which [ther] impatiaity might bereasorably
questioned.” 18

c. On 25 April 2019, he government ndified the deferse via enail that the first judge to
preside over the military commissionagainst Mr. al-Tamir, Captin (nowretired) J. Kirk Waits,
USN, had goplied for the exad same postion thatdisqualified Judg Spath ad led to the vaaur
of evey order enterad snce Judg Spath frst applied for apostion as an immigration judge
Captain Waits hal gpplied to be @ immigration judge with the Department of Jugice only afew

short monthsafter Mr. akTamr wasarragned. In addition, Captain Waits gpplied for, and

151d. at235.
1619, at235 {ntemd quottion and akeraion onitted).
71d.
181d. at234.
5
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ultimately accepted a job with, the Departmentof the Nawy as acivilian atorney.®

d. On 29 Aoril 2019, thiscommissionfiled AE 151, anuncer seal ndtice t the parties
including sone specific daies and sone other information éout Gaptain Wats's job gard.
Mr. al-Tamir is nd referiing to thos facts in cetail here becawse he ntendsthis b be apublic
filing.2° But he incorporates tho® fact byreference, asthey comprise the nog detaied
information currently available to him2! This natice aso includes information relating to he
content of Captain Waits's gpplicaion, which isaligned cbsely with the contents of
Judge Spath’s gpplication and thatthe D.C. Grcuit found elevant to its decision.

e.In gereral, for senior officers in heNavy’'s Judg@ Advocate Generd’s Corps, he detiling
process involes conversationsabout future careerand retirement planswith the detailing
authorities, which includes snior leadership such as the Judge Advocate General, the Deputy
Judee Advocae Generd, and the Chief Judg of the Department of the Navy. Given Capain
Waits’s postion as an O6, as an eperienced milit ary judge who hadattained the rank of
Captain, thiswould have ben hisdetili ng process.

f. In 2014, vinen Captain Waits was nomnated and deailed to bethe military judge on this
commissionRDML Clristian Reismeier, the current Convening Authority, was the Chief Judgg,
Department of the Navy (AJAG 05). Accordingly, RDML Reismeierwas involved in the

detailing processand hed adminidrative oversight d all gppellate and trial judges in tre

19 Attachment B.

20|1n AE 151A Mr. akTamir moved to ungd this notce because it includes no pesonally
identifiable information or any other information thatis classfied or confidatial. Ingea, it
includes information thet is in the puldic interest, abeit embarrassingand detrimental to the
legitimacy of the military commissions. M al-Tamir adhees to his powion thatno legal bais
existsto hide the information from the puHic.

2L AE 151.
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Department of the Navy, including Captain Waits. RDML Resineier would have recesarily
communicaed with Captain Waits aboutwhethe he would retire and whatjobshewould have
sought.

g.In 2014, Gptain Waits's dred supeavisor was Colonel Daniel Daugherty, who was at that
time Chief Trial Judg of the Depatment of the Navy. In 2015, Cabnel Daugherty retired from
the U.S. Marine Corpsas Chief Judg for the Navy-Marine Corps Trial Judciary.

Colonel Daugherty became an immigration judge in 201522 Colonel Daugherty would have
necesalily comnunicated with Captain Waits about Gaptain Waits's retirement plans.

h. On 30 Aoril 2019, hedefensefiled the 54th Suppmental Requestfor Discovery, which
requesteddocuments, correspondace, and oher information regarding Captain Waits's
applications—both sccessul and unsiccesful—for pog-judicial employment with executive
branch agenas. The dfense soughtinformation regarding communcations, including enails,
records of telephonecdls, or any other documentation of communicaion, béween
Captin Waits and ay of the entities hesubnitted job gplicaions b orrecaved while presiding
ove Mr. akTamir's case?®

i. On 1 May 2019, tle defene filed a smilar request relating to Cobnel Rubin, he second
military judge to preside over this commission?*

j. On 6 May 2019, tle government noified the déense that Major ||| G 2
former judicial law clerk to both Gptain Waits and CobnelRubn, gplied for multiple postions

within the Depattmentof Jugice am with the Deferse Intelligence Agency while he was

22 https//www.justice.govieoir/of fice-of-the-chief-immigration-judge-biost#Daniel J. Daugherty.
23 AE 151C Attachment B.
24 AE 151G Attachment C.
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clerking for the first two judges in this commisson. Major ||| nowv a cvilian in the
Mairine Corps Reseves acepted a pstion with the Department of Jugice and nowworks as an
Assidant United States Attorney in the Western District of Missoui.?> Mr. al-Tamir undestands
that these aplicationsoccurred in 2018, not jusin 2017 ashe government had noed.

k. On 13 May 2019, he government filed AE 151C, Govenment Notice of Proposd Course
of Action Related to Discovery of Groundsfor Challengeto Prior Military Judges.2® This notce
again informs the ddense thatMajor ||| had ®plied to anunber of postionswith the
DOJard the Deferse Intelligence Agercy (DIA) while serving as aaw clerk in Mr. akTamir’s
ca®.?’ The government also outined a ppposed course of action on equesting and providing
discoverable information 2

|. Thegovemment's proposl included no nformation éout Gaptain Waits's (successul)
application for pod-judicial employment with the Depatment of Defense, Department of the
Navy, where Capain (ref) Waits curently serves & the Deputy Director of the Griminal Law
Division for the Nawy Office d the luidge Advocae CGereral.

m. On 14 May 2019, tle government responakd to he ddense’s disovery requests.®
Specificaly, thegovernment stated that with regard to the first part of the 54th suppémental
request, it had submitted a Prudential Seacch Request (PSRto the Executive Office for
Immigration (EOIR) in the DOJ, requesting thet those sub-componentswithin the DOJ conplete

a arch for any reamrdsand oher information related to Captain Waits's saxch for

25 Attachment C.

26 AE 151C.
271d.
281,
29 Attachmens D ard E.
8
Filed with TJ UNCLASSIFIED//FOR PUBLIC RELEASE Appellate Exhibit 155 (al Hadi)

24 June 2019 Page 8 of 31



UNCLASSIFIED//FOR PUBLIC RELEASE

employment.3® The govemmert stated in its respong thatit declined to respand with any records
of gpplicationsor offers from oher federd entities and allother gpplications in his job sard,
arguing thet the request is overbroad and notrelevant.®! In respong to the 55th suppémental
request, the government declined to provide any documents, sating that Cdonel Rubn hal
indicated hedid notapply for any postionswhile he pesided over Mr. al-Tamir’s case>?

n. On 23 May 2019, he prossaution filed a notce that acknowledged the violationsof the
canonsof judicia condwct. Soecificdly, the government declined to file suppemental pleadings
addressing oher discovery motions, ncluding irter alia AE 135, AE 136, aand AE 140, $nce,
accading to the govemment the decision in AFNashiri would likely require vacaur of multiple
orders in thiscommisson. Thegovernment further recommended thatthe @mmisson dder
rulingon AE 135and AE 136, wth the pesumpton that eadier issues would haveto bere-
litigated and theissues in AE 135 and AE 136 cold berendered moot33

0. On 10 1ine2019, duimg the proessof conferencing this moiton, Major Morgan Enhging
of the déense team spole with Captain Corey Squires of the poseaution to inqure whethe the
government would be produaig any additional information. He informed her thatthe
government had eceved sone additional information. As yet, the government has produed

nothingbeyond he notces described above

30 Attachment D, paragraph 3.
31d., paagraphs4 and 5.
32 Attachment E.

33 AE 143EE. Mr. akTamir agrees thet multiple orders in thiscommissionwill need to ke
vacaed. But in fad, Mr. a-Tamir will be arguing thet this commissionwill need to ke dismised.
Unlike al-Nashiri, subsantial untainted litigation did notprecale Captain Waits’s fir st
applicaionsfor pog-judicial employment with a paty. And a the D.C. Qrcuit explained,
untangling thetainted rulingsfrom the possbility of any untinted is impossble. The
commisson shoull expect to sseamotion to thiseffect in the nar future.

9
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p. On 14 1ine2019, he Commisgonisaied aruling in the AE 135 ries, denying the
deferse’s recuested elief.3* That Order refers toand reliesin part on aneatier orde in the
AE 071 ®ries, issied by Judg Rubin in 2017.

g. On 21 1ne2019, Gptain Corey Squires of the proseaution informed the ddense that
Captain Waits had povided alditional information as follows:

“The answver to your question of whethe | applied for any other exeautive branch jobs
during the timel presded in the Hadi casethe arswer is a qualified yes—only one |
applied to the Office of PersonnelManagement (OPM) for incluson on he
Adminidrative Law Judg (ALJ) Register. | nate that at the time, thiswas nd an
applicaion to a gecific agercy. At thetime, oneapplied to be adde to the register and
(same) federal agerciesseekng toenploy ALJswere requiredto hire from the

register. That has chagedwithin the lastyear. The gplication proesswas gill ongoing
after | accepgedthe job with Naw OJAG ard retired | did notrecave theresults of my
applicaion o beincluded on heregister unil sx monthsafter my retirement. Al of
my coarreponcdencefrom OPM was aubmatically gereratedho reply ard bdlemlate. |
had no indivdual orrespondene with anyone from OPM regarding the gplicaion
before my retirement”

6. Argument:

Mr. al-Tamir is ertitled to discovery relating to all of Captain Waits's,

Colonel Rubin’s, and Major ||l 2rp!i cations for pog-judicial or

pog-clerkship employment with Executive Branch agencies particularly

including any component of the Departm ent of Justice a Departm ent of

Defense.

Under the Rues for Military Commissionsa defendant is entitled to disovery of al
documens or other targible items that ae “material to preparation o the deferse;” * or that
“rea®nably tend[] . . . to[n]negate the guilt of theacaised of an ofense charged; or . . . [fleduce
the dgreeof guilt of theacaised with respect to an ofense charged; or . . . reduce the

punishrent” 26 imposed &ter conviction. Constutionally, Mr. al-Tamir is entitled to al

3 AE 135G afp. 3.
3 RMC 701€)(1) and (2).
3 RMC 701(e)(1).
10
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“evidene favorable to an accused . . .where theevidene is materia eithe to guit or to
punishnent.”3’

A. Information relating to applications and preliminary discussions for
pod-judicial or pod-law clerk employmernt is discoverable.

The doamentsand information that Mr. al-Tamir seeks in his 54t and 55th
Supplemental discovery requests are discoverable unde this gandad. Documents and
information, including gpplications ensils, communicaion logs and the other items listed in the
discovery requess are all relevant material, discoverable,and excupatory asthey direcly relae
to the exstence aml extentof the apearnce & partiality by the military judgespresding over
this military commission.

“Unbiased, impatial adjudicaors are the ornerstone of ay sysem of justice worthy of
thelabel. And beause ‘[ d]eference to the judgments and wlingsof courts depads upon pulit
confidene in the integrity and independece of judges, jurists mug awid eventhe apearance
of partiality.”® This may bar judges who hae no atual bias,* bu “justice must stisfy the
appeamrnce d justice’*° In recgnizing thatthe RMC mirror the judicial statute and codes o
condud, the D.C. Qrcuit satad that the Rules of Military Commissions‘focus noton whethea
military judge habored adual bias, butrather onwhat “would gopearto areasonable peson . . .

knowing all the circumsances.” #*

37 Brady v. Maryland, 373U.S. 83, 87 1963)

38 Inre Al-Nashiri, 921 F.3 at 234-35duoting United States v. Microsoft Corp., 253 F.3d 34,
215 O.C. dr. 2001).

39 In re Murchison, 349 US. 133, 136 1955)

40 Ljljeberg v. Health Services Acquisition Corp., 486 US. 847, 864 1988)(quoting In re
Murchison, 349 US. at136).

411d. at 860-61 guoting Health Services Acquisition Corp. v. Liljeberg, 796 F.2d 796, 802 (5th
Cir. 1986).

11
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When ajudge, including a military judge in a military commisgon, appies for
employment with a party to the litigation, the judge develops afinancial relationshipwith a party
ard mugd recuse himor herself.*? Recusal is recuired atthe ealiest sagesof the alicaion
process including preliminary, exploratory discussonswith the paty.*® Fail ure to recuse unde
these dicumstancescreates anmpemissble apealarnce d partiality thatinvalidates allorders
entered from that point onward.** Due piocess as well as mutiples codes and @nonsregulating
judicial condud compel these conclisons, ncluding e United Sates Cod, the Code of
Condud for United Sates Judgs, he American Bar Association’s Model Code ofJudcial
Condud, and therules for Courts-Mattial.*® The D.C. Circuit Court of Appedls concludel that
the Rues for Military Commission§RMC) are no dfferent.*®

Mr. al-Tamir is entitled to mae in discovery than simpy the fact of the enployment
applicaion alonelnformation relating to hie seard for pod-judicial and pos-clerkship
employment is dioverable and Elevant to he ddéense sothat the deferse candevelop facts ard
formulate arguments regarding motons tochallenge this commission. Dscoverable information
includes information aout digussonsof future enployment after retirement, communicaions
with listed references onthe gplicaions and ay employment offers extended or deied, etc.
TheD.C. Qrcuit noted thatJudg Spah’s writing sample and hischaaderization of his

appoiniment and the @mmisson ove which he pesided wasrelevantto the decision to \acate

“2Inre Al-Nashiri, 921 F.3l & 23435.
“31d. at235.
441d. at 226, 238.

4> Seeid. at 234; ®ealso 28 U.SC § 4554); Code ofCondut for United Sates Judgs, Ganon
3(C)(1); American Bar Association Model Code ofJudtial Condut, Rule 2.11; Rué for Courts-
Matrtial 902a).

46 Inre Al-Nashiri, 921 F.8 at234.
12
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the ordes*’ Thus, he scope ofdoauments and information thatis discoverable is broa.

Whether this commission o adifferent reviewing court ultimately finds thet information
persuasie is a seprate isste entrely. Far now, the ddense is entitled thatinformation so M. at
Tamir can mourt arobug challenge to the legitimacy of this commission.

The D.C. Circuit recaynizedthe rekvarce, materiality, ard excupatory nature o this
information unde nearly identicd fads in AFNashiri.*® And the courtstrondy rebuked the
government and the Court of Military Commissons Review for failing o produe or oder the
production ofthis information &s faili ng toabide by their “shared responshility” to ensure that a
defendat in amilitary commissionrecéves afair trial.*® “Although aprinciple so basic to our
sygem o laws should gavithout saying, we norethelessfed compelled to restateit plainly here
criminal justice is ashared responsilility. Yetin this casesavefor Al-Nadiri’s defense
coung, all dements d the military commission sytem—from the poseaution team to the
Judice Department to the CMCR to the judge himself—failed to live up to that responsiliit y.” >

Moreover, the government has an affirmative obligation to compile that information in
light of its highly exculpatory naure. The membe's of the poseaution ttam have a affirmative
dutyto lean of any favorable evidenceknown to ¢hers while ading on the government's behalf. >t

TheD.C. Qrcuit “look[s] with difavor on narow readings byproseautors of the

47|d. at 23536.
48 |d. at 235238.
491d. at238.

50 |d. at 23940.

51| re Sealed Case, 185F.3d 887, 89837 O.C. Ar. 1999)(citing Kylesv. Whitley, 514U.S.
419, 437 {995).

13
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government’s oblgations unde Brady.” %> Before and duiing trial, the govemment's Brady
obligation enompesses all eviderce hatis pdentially favorable b the accused The le
criterion for disclosure atthe pe-rial and trial phases iswhether the evidenceis “patentially
exculpabry or otherwise favorable . . . withoutregard to howthe withholdingof such evidence
might be viewed-with the benét of hindsght-asaffeding the outcome of the trial.” >3 Thatis,
“[t]he only question bdore (and even durng) tria is whethe the evidence at issue may be
‘favorable to the acused’; if so, t mug bedisclosed withoutregard to whether the fail ure to
disclose it likely would &fect the outcome of the upcoming trial.” 5*

B. Since Captain Waits goplied for pog-judicial employment with

parties to the military commisgon, information relating to those
applicationsis discoverable.

There can be no question that information and doauments relating to Gyptain Waits's
application to be an immigation judge are discoverable. But compelling the poduction of
discovery relaing only to Captain Waits's gpplication to ke an immigration judge is not sdficient.
Documents and information aout hisgpplicaion o components ofthe Depatmentof Deferse,
includingthe Depatment of the Navy, is also dixoverable.

The Departmentof Defense in gereral, ard the Departmentof the Navy asa conporentof
the Depatmentof Deferse, areparties to thiscommission.Captain (ret) Waits now is the Deputy
Direcbor of the Griminal Law Division in the Nawy Office d the ludge Advocate reral. Each
sewice’s udge Advocte General, Deputy dudge Advocte General, Chief Tria Judg, and

ultimately service detailing authaity provides inpu for and dtimately nomiretes individuels as

52 United States v. Edwards, 191 F. Supp. 2d 88, 90 (C. dr. 2002).

3d.
>4 1d.
14
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prossaution atbrneys, ddense atorneys, and a military judges. And it just so happes hatin this
military commission all the membe's o the poseaution and the airrent and former judges in this
commissiorfall under or are a were afili ated with the Departmentof the Navy.>®
Any gpplications to he military sewice branches, the Depatment of Defense, any
intelligence agerncy, ary govemment caotracbor, etc. cald have an apeamance 6 pattiality. Mr.
al-Tamir is therefore entitled to access to heinformation in order to meke those arguments.
C. Information relating to Major ||l arp!i cations for pos-
clerkship employment with the Department of Justiceand its
componernts, and the Departm ent of Defense, and its components is

discoverable because it bearson the appearance dpartiality of
Colonéel Rubin.

Even if ColonelRubin did not hinself gpply for pog-judicial civilian employment, the
appearance of patidity also hangsove ordeas heenterad in this commission.This tant arises
from Major Matthew ||l ervloyment applicaions to he Depatment of Jusice and its
components and the Department of Defense and its components all of which ae parties to this
commisson. Mejor |l derked for both Captain Waits and Colorel Rubin and aplied
for postionswith paties while hewas working as alaw cletk on thiscommisson.

“Thelaw clerk’s duty toavoid the apparance of impropriety is equivalent to thetrial

judee’s duty’ °® Both heFifth Circuit and Sxth Circuit explicitly hold tret “the clerk is

%5t dso isworth notingand will be particularly relevant to a future motionregarding the current
convening authority, but RearAdmiral Christian Reismeier (ret) previoudy served & the Chief
Trial Judge of the Navy and posgbly would havehad input inb Captain Waits’s gppointment to
this commisson as nilitary judge, and posgbly served & an employmentreference for

Captin Waits's job gplicaions This iseven more ressonfor proving broad discovery of the
detail s surrounding tlese enployment sardiesto provide some ar of fairness inan ateady
incredibly tainted case and military commissions sysm.

56 Miller Indus., Inc. v. Caterpillar Tractor Co., 516F. Supp. 84, 893.D. Ala. 1980).
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forbidden to do # thatis prohibited to thejudge.” >’ It is the duty of thelaw clerk “as nuch as
that ofthetrial judgeto avoid any contads outsde the record that might affect the outcome of
the litigation.” °® This dutyarises because law clerks are not ike other employees: “Law clerks
are rot merely the judge’s errand runnes. They are sounding bardsfor tentative opinionsand
legal reeachers who ek the auhorities that afect decision. derks are frivy to the judge’s
thoughtsin away that neither parties to the lawsut nor his most itimate aimily members may
be >

“I't is well settled that alaw clerk should nopaticipate in litigation in which hisfuture
employer appears ascoungl for one ofthe paties. In fadt, it is universaly acceted that the
court mug bedisqualified where its law clerk continued to paticipate in acase in which his
future enployer representedne d the parties”®® When aaw clerk continues to work on netters
involving future employers, the apparance of impropriety is enough to nandae disqualificaion
of thejudge®*

Multiple codes of condud and ehics canonsaddressalaw clerk’s applicaion for
employment with parties. And these canonsrequire the ckerk and thejudge to bein frequent and

detailed commurncation abou employment applicationswith parties. The Code ofCondut for

57 Hall v. Small Bus. Admin., 695 F.2d 175, 179 {5Circuit 1983). $e Price Brothers Co. v.
Philadelphia Gear Corp., 629 F.2d 444, 447 (61@ir. 1980).

S8 Hall, 695 F.2d 8179.
591d. at179.

0 McCulloch v. Hartford Life & Acc. Ins. Co., 2005 W. 3144656 *5 D. Conn. Nov. 23, 2005).
(intemal citations omitted).

1 Miller Indus., 516 F. Supp.ts89. Gmpare Reddy v. Jones, 419 F. Supp. 139M(.D.N.C.
1976)(finding no mpropriety when the judge follows “the unvaied cusgom” of taking law
clerks off “all work, conference, hearings or other activity, including he delivey of messages,
in casedeing tied by [the clerk’ 5] prospecive enployers.”
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Judrcial Employees states tha if an entity with whoma law derk or staff attorney is seeking
future eanployment “appers in ary mater pending before the [judge for whomthe clerk works],
the law clerk or staff attorney shoutl prompty bringthis fact to the attention ofthe appoining
authority.” %2

The codes andcanonsalso dctake that saff attorneys and law clerks shoull notperform
any dfficial duties in any mdter with respect to which they know that they have “an interest tha
could be subntialy affected bythe outcome of the proceeding.” %3 The Ametrican Bar
Assdation Modd Rules of Professond Conductstate, “A lawyer 1ving as aaw clerk to a
judge or other adjudicative officer may negotiate for employment with aparty or lawyer
involved in a natter in which theclerk is paticipating persorally and subsantially, but onlyafter
the lawyer has notfied the udgeor other adjudicaive officer”%* When a law clerk applies to a
paticular employer, theclerk may no longer work on nettersinvolving that potential employer.
The Judicial Conference @mmittee on Codes of Condud states tha thecdlerk “shoutl have no
involvement whasoeve in pendingmatters hendled bythe progpective employer.” &

Major |l arplications foemploymentwith components dhe Departmenbf
Defense and Department of Justice therefore also raise an impermissible appearance of
impartiality. Thedefense theefore should beprovided information aoutthe job opening to

which Major |l aovlied, the timing of these applicaions, hecontentsof those

62 Guideto Judciary Policy, Vol. 2A, Ch. 3 § 320Canon 4C)(4) (emphasis addel).
631d., Canon 3€)(2)(a)(v)(C).
64 American Bar Asociation Model Rules of Professonal Condud 1.12p).

%5 Judtial Conference Committeeon Godes of Condud Advisory Opinion 74. ‘There may be
situations n which, because of the natire of thelitigation, or telikelihood hat afuture
employment relationshipwith the clerk will develop, the judge feds it advisable to take these
precaitionary measures even at a @iminary sage ofthe enployment discussons.” Id
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applicaions, vhether Captain Waits and GolonelRubin were avareof these pb arches
whether the judgeswerelisted as references, and if so, whatinformation they provided to
prospective enployers about Mejor ||l o'k asa judicial clerk.

These multiple autharities establish thet Mr. al-Tamir will be able to mourt a dallenge to
the patidity of the @mmissonsbased on Mejor ||l iob applicaions His condud
implicaes the apparance of patiality of thecommisson, ezen thoudn hewasnat entering
orders himself. Thecommisson therefore shouldcompel production ohis gpplicaionsfor pog-
clerkship employment as well.

7. Corrlusion:

Mr. al-Tamir has the right unde the Fifth and Sixth Amendments to tle United States
Conditution, heRules for Military Commissions, Judial Canons and intemationalhuman
rightslaw to afair and impartial adjudicator in his case. But from the vey first sages of
litigation in thiscommission, tk presiding military judge developed a financial relationshipwith
a party. Then alaw clerk advising thefirst two judges on tle commisgon ako developed a
financial interest with a party.

Undea nearly identicd circumdances, theD.C. Qrcuit found hat ®ndud to conditute an
impemissble ageaance d patiality requiring vacaur of all orders enered after the
devebpment of thatfinancil relationship.In the Al-Nashiri ca®, the defense leanedthe facts
surroundingthe violationsof RMC 902@) and @nonsof judicia condud¢ almos by acadent
after a reporter filed a FOIA request The D.C. Grcuit scolded the government and the other
military judges involved the commissiongprimarily a the CMCR) for abdicating their
responsbility to ensure thatthe fads surroundingthe seriousbread would receve a full and fair

heaing.
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The ddlense certainly plans b file subsantive motionssurrounding the disqualification of the
first two judges in thiscommisson. And the government has acknowledged implicitl y that their
condud falls sjuarely within the confing of the D.C. Qrcuit’s decision in AFNashiri. But this
commisson mus compel the govemment to produce discovery relating to he multiple
employment gpplicaionsatisuein orde for the defense to prepare to develop fads for amotion
or to exercise challengesto Captain Waits and CobnelRubin. While the government has
notified the ddéense of bare bonesmformation, it has notprovided the docments and
information relating to the employment saches of Captain Waits, CobnelRubin, and their
judicial clerk Major |l ' orde to prepare for theforthcoming moton to disnissdueto
the fundanental unfairnessof this proeealing and the milit ary commisgons sytem in general,
the deferse mug have acces toall facets o the anploymentseacch canducted by these bree
individuak.

8. Oral Argument:

Mr. al-Tamir requests oral argument in support ofthis moton. Cral argument is not nerdy
legal tradition; it is a pracice that focuses theisaues, allows each 9de to respond, ad reades a
higher quality and mare cleaty atticulated judicial decision. The advatages of oral argument—
flexibility, regpponsvenes in gesentng argument efficiercy, judicial engagement, ard agreaer
serse d transparency—are all particularly necessary on this isse which will certainly have
significarce keyondthis military commisson’s courtroom. The A-Nashiri decision makes cbar
thatawrit of mandanusto the D.C. Qrcuit is apossble proedural step in thiscase where the
sameisstes regarding pattiality of the judiciary have aisen. A full, fair, acarate, ard conplete
devebpment of legal argumentsand pringples will be required.

9. Conference with Opposing Counsd:
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The govemment has informed couns thatit oppo®s this motion.

10. List of Attachments:

A. Certificate of Service,ated 24 June 2019.

B. GovernmenEmail Noticeto Defense, dated 2&pril 2019.

C. GovernmenEmail Noticeto Defense, dated 6 M&019.

D. GovernmenRespons¢o Defenseb4th Supplementdequest foDiscovery, dated
14 May 2019.

E. GovernmenResponse to Defense 55th Supplemental RequeBidoovery, dated

14 May2019.

Respectfully Submitted,

/1<l /1<l
SUSAN HENSLER CHARLESBALL
Lea Defense Counsl LT, JAGC, USN

Detailed Defernse Counsl
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CERTIFICATE OF SERVICE

| certify thaton 24 June 2019 filed AE 155, efense Motion toaCompelProductionof
Discovey Regarding Judcia Bias and Violationsof Rule for Military Commissons 9@(a) with
the Offi ce of Military CommissionsTria Judiciary and served a cpy on the Gvemment

counsl of recad.

/1<l
SUSAN HENSLER
Lea Defense Counsl
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ATTACHMENT B
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From: COREYSS2
To: Thurschwell, Adam M CIV (USA). I C!V (USA); Askar Dahoud A LT USN (USA), Newell
Katherine S CIV DLSA (US); Anderson, James P CIV DLSA (US); IV (USA); Donohoe, Laura A

CIV (USA); Ball, Charles D LT USN OSD OMC (USA); Endling, Morgan N Maj USAF DLSA (USA);
SSat USMC OSD OMC (US); Baker, John G BGen USMC (US); Skelton, Meghan S CIV (US); AYALA

SANTIAGO, Raul A CIV OSD OMC (USA); Mayes, Shenka T CPO USN OSD OMC (USA); Hensler, Susan A CIV

DLSA (USA)
Cc: DOUGLAS2: KEVINLF; BRIANVS; JOHNATHR
Subject: [Non-DoD Source] Disclosure of Information - 20190425
Date: Thursday, April 25, 2019 4:54:06 PM

Defense Counsel, good afternoon.

The Prosecution has obtained information that Captain Waits, the Military Judge who initially
presided over United States v. Abd Al Hadi Al Iraqi, previously applied for employment with the
Department of Justice and the Department of the Navy. We do not currently know when he applied
or the extent of the application process. We are in the process of obtaining more information and
will make appropriate disclosures when it is received.

Very Respectfully,

Corey S. Squires

Captain, U.S. Marine Corps
Prosecutor

Office of the Chief Prosecutor
Office of Military Commissions
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From: COREYSS2
To: Thurschwell, Adam M CIV (USA); CIV (USA); Askar. Dahoud A LT USN (USA); Newell
Katherine S CIV DLSA (US); Anderson, James P CIV DLSA (US); CIV (USA); Donohoe, Laura A

CIV (USA): Ball, Charles D LT USN OSD OMC (USA); Engling, Morgan N Maj USAF DLSA (USA); [N
USMC OSD OMC (US), Baker, John G BGen USMC (US); Skelton, Meghan S CIV (US); AYALA

SANTIAGO, Raul A CIV OSD OMC (USA), Mayes, Shenika T CPO USN OSD OMC (USA), Hensler, Susan A CIV

DLSA (USA)
Cc: DOUGLAS2; KEVINLF; BRIANVS; JOHNATHR
Subject: [Non-DoD Source] Disclosure of Information - 20190506
Date: Monday, May 6, 2019 5:17:47 PM

Defense Counsel, good afternoon.

It is the Prosecution's understanding, upon information and belief, that Mr._
former law clerk with the Military Commissions Trial Judiciary, accepted a position as an Assistant

United States Attorney immediately following his employment with the trial judiciary as a civilian
DoD employee. Prior to his being hired by the trial judiciary in a civilian capacity, he served the same
function with the trial judiciary while on active duty in the U.S. Marine Corps. The Prosecution has
no other information regarding Mr. | ¢™ployment search while he was an active duty
clerk or civilian clerk for the military commissions.

Very Respectfully,

Corey S. Squires

Captain, U.S. Marine Corps
Prosecutor

Office of the Chief Prosecutor
Office of Military Commissions
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DEPARTMENT OF DEFENSE
OFFICEOF MILITARY COMMISSONS
1610 DEFENSEPENTAGON
WASHINGTON, DC 203011610

OFHCE OF THE
CHIEF PROSECUTOR

24 June 2019

14 May 2019

MEMORANDUM FOR Defense CounselCO United Satesv. Abd al Hadi al-Iraqi

SUBIJECT: Governmat Response to Diense Fifty-Fourth SupplementaRequest forDiscovery
Dated 30 April 2019

1. Referance Fifty-Fourth Supplemental Request f@iscovery ICO United Statesv. Abd Al
Hadi Al-lraqi

2. In paragrgph 11, theDefense statel that “On 29 April 2019, the Government filed AE 151
under seal notifying the Commission of one instance of Captain Waits’ application process.”

Government Response This datanent is not acurae. Rather the Military Commission,
on its own acord, filed AE 151 under sa.

3. In paragrph 12, theDefense rejuested “any and all documents, correspondence, and other
information regyarding any job appliation or job ofer for aU.S. government exeautive brant
postion, whehersuaessful or not, @ include but not linited to the Bpartment of Justte
Federa Bureau of Investigation, Nationd Securiy Agency, Centrd Intelligen@ Ageng, the
Office of the Director of National Intelligene, and the Depatment of Defense, or ay
component within thasagencies, that §tain Waits subnitted orreceéved while pesiding ower
[the Accused’s] case.

Government Response On 26 April 2019, biere the submission of this flserequest
for discovey, the Govenmentsubmitted a Prudential Search Request (“PSR”) to the
Executive Office for Immigration (“EOIR”), Department of Justice, requegingthat the
conduct a “diligent and complete search for any and all records and other information . . .
related to Captain John Kirk Waits’ contacts, employment inquiries, application mateials,
and similar records between June 2, 2013 and November 15, 2016.” The Government wil
prodwce any discoverable information oldined from this FSR. Additiondly, the
Government wilprovide any additional digoverable information theGovernmat obtins
resulting from due diligere

4. In paragrgh 13, theDefense requested “all information rgarding any job applicdions to or
offersfrom ary othe federd government entity Captain Waits subnitted a receved while
presiding over [the Accused’s] case.”

Govenment Response The Govenment respetfully declines this request bause it is
ovebroad and does notexk rdevant nformation. Per paagraoh 3above the Government
will produe discoveable information that the Govement obtains resultig from its due
diligence.
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SUBJECT: Govanment Response to DeferFifty -Fourth SupplementaRequest for Disovery
Dated30 April 2019

5. In paragraph 14, theDefense requested “any and dl information rgarding communicdion, to
includeemails, records d telephonecdl s, or ay otherdocumention of communicaion,
between Captain Waits and any of the entities he sibmitted job applicéions b or recaved while
presiding over [the Accused’s] case.”

Government Response TheGovernnent respetfully declines this requet beauseit is
overbroad and does noseek rdevant information. Per paragrah 3above the Governmat
will produce discovegble information ha the Government obtins resultingfrom its due
diligence.

IIsigned//
DOUGLAS J SHORT
Commander,JAGC
Trial Counsé
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DEPARTMENT OF DEFENSE
OFFICE ORMILITARY COMMISSONS
1610DEFENSEPENTAGON
WASHINGTON, DC 203011610

OFHCE OF THE
CHIEF PROSECUTOR

14 May 2019

MEMORANDUM FOR Defense CounselCO United Statesv. Abd al Hadi al-Irag

SUBIJECT: Governmat Response to Diense Fifty-Fifth Supplematal Request forDiscovery
Dated1 May 2019

1. Refeaence Fifty-Fifth Supplematal Request fobiscovery ICO United States v. Abd Al Hadi
Al-lragi

2. In paragrah 11, theDefense requested “any and all documents, correspondence, and other
information rgarding any job appli@tion or job ofer for aU.S. government exeautive brand
postion, whehersuaessful or not, to include but noniited to the Bpartment of Justte
Federal Bureau of Investigation, Nationd Securiy Agency, Centrd Intelligen@ Ageng, the
Office of the Diredor of NationalIntelligene, and the Depatment of Defense, or ay
component within thasagencies, thdbrmerjudge, Colonel Rte Rubin, submited or recaved
while presiding over [the Accused’s] case.”

Govenment Response This rajuest is denied as itdes information that is not in the
possession of the Govenent. On 7 Mg 2019, the Glonel Rubin advised the
Governmat via telghore that he did notply for any outside emmlyment during his
tenue asa military commission udge. Thereforethe Govenment is notin possession, or
aware, of any information responsive to this request.

3. In paragrgh 12, theDefense requested “all information rgarding any job applicdions to or
offersfrom ary othe federd government entity Colonel Rubin subitted a recéved while
presiding over [the Accused’s] case.”

Government Response SeeResponse in pagraph 2 d&ove

4. In paragrph 13, theDefense requested “any and # information rgardng communicdion, to
include emails, reords d telephone alls, or ay other documenteon of comrrunicaion,
between Colonel Rubirand any of the entties he subntied job applicéions to or eceved while
presiding over [the Accused’s] case.”

Gove nment Response SeeResponse in pagraph 2 dove

/6igned//
DOUGLAS J SHORT
Commander, AGC
Trial Counsé
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