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DEPARTMENT OF DEFENSE 
OFFICE OF THE CHIEF DEFENSE COUNSEL 

1620 DEFENSE PENTAGON 
WASHINGTON, DC 22301-1620 

October 3, 2012 

M EMORANDUM FOR THE CONVENING AUTHORJTY 

SUBJECT: REQUEST TO RETAIN ANNA BULKIN AS A CONFIDENTIAL DEFENSE 
M1TIGA TION SPECIALIST IN THE CASE OF U.S. V. NASH WAN AL BAOI 
(ISN 10026) 

1. The defense respectfully requests the Convening Authority authorize the retention and 
employment of Anna Bulkin as a confidential defense expert consultant in the area of mitigation. 

2. Quali fications. Anna Bulkin has l O years of experience as a mitigation specialist, she 
possesses a TS/SCI security clearance, and she previously worked as the mitigation specialist in 
the case of United States v. Ghailani. Anna Bulkin' s curriculum vitae is enclosed with this 
request. 

3. Why appointment is necessary prior to a charging and referral decision. 

I was detailed to the accused's case on April 30, 2012 after the Office of the Chief Prosecutor 
of Military Commissions notified the Chief Defense Counsel that the government intends on 
prosecuting the accused and requested a military defense counsel be assigned to the case. During 
my initial meetings with the prosecution, I was informed that they intend on charging the 
accused in the near future and plan on seeking a capital referral from the Convening Authority. 

The ABA Guidelines for the Appointment and Performance of Defense Counsel in Death 
Penalty Cases [hereinafter ABA Guidelines], requires that counsel promptly obtain the 
investigative resources necessary to prepare the case, including at a minimum the assistance of a 
professional investigator and a mitigation specialist, as well as all professional expertise 
appropriate for the case. 1 The early assignment of a mitigation specialist to a defense team is 
essential, as the ABA Guidelines require: 

"counsel begin investigating mitigating evidence and assembling 
the defense team as early as possible - well before the prosecution 
has actually determined that the death penalty will be sought. 
These Guidelines, therefore, apply in any circumstance in which a 
detainee of the government may face a possible death sentence, 
regardless of whether formal legal proceedings have been 
commenced or the prosecution has affirmatively indicated that the 
death penalty will be sought. The case remains subject to these 
Guidelines until the imposition of the death penalty is no longer a 
legal possibility."2 (emphasis added). 

1 ABA GUIDELINES FOR THE Al'POINTMENT ANL> PERFORMANCE Or DEfENSE COUNSEL IN 01::ATII PENAi.TY CASES, 
Guideline 1. 1 (Commentary) (2003). 
2 J.g. (History of Guidelines). 
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SUBJECT: REQUEST TO RETAIN ANNA BULKIN AS A CONFIDENTIAL DEFENSE 
MITIGATION SPECIALIST IN THE CASE OF U.S. V. NASHW AN AL BAQI 
(ISN 10026) 

Conducting a mitigation investigation is a time consuming process. The ABA Guidelines for 
mitigation specialists direct that the mitigation specialist conduct one-on-one interviews with the 
client and the client's family, and other witnesses who are familiar with the client's life, history, 
or family history or who would support a sentence less than death. Multiple interviews are 
necessary to establish trust, elicit sensitive information and conduct a thorough and reliable life­
history investigation.3 In this case, the effort required to conduct a mitigation investigation is 
further complicated by the fact that the evidence and· witnesses needed are located in different 
countries. These countries have unique cultural norms and a variety of legal impediments that 
present difficulties in obtaining the needed information. As one example among many, the 
process of compiling an accurate social history is even more time-consuming and delicate when 
interviewing family members from foreign cultures because of the inevitable cultural 
misunderstandings about the nature of the legal process and the purpose of the investigation. 
Also, the task of gathering documentary evidence of the client's life history is complicated by the 
fact that the defense is dealing with a variety of foreign and domestic agencies with their own 
rules, regulations and bureaucracies. 

In addition to complying with the ABA Guidelines, the defense requires the assistance of a 
mitigation specialist at this early stage so that a mitigation package may be assembled and 
submitted to Convening Authority to assist in his referral decision.4 In the federal system, the 
defense's early presentation of mitigation evidence is a crucial factor in the government's 
decision on whether to authorize the death penalty, and the government is prohibited from 
making a decision until the defense has had an opportunity to present such evidence.5 The early 
assembly and presentation of mitigation evidence in this case will allow the Convening 
Authority to make a more informed referral decision. If the Convening Authority ultimately 
makes a decision to refer the charges against the accused as capital, the early work of the 
mitigation specialist will allow the case to move forward without unnecessary delay. 

The early appointment of a mitigation specialist will also coincide with the intent of the U.S. 
Congress when it passed the Military Commission Act of 2009: 

"(1) the fairness and effectiveness of the military commissions 
system under chapter 47 A of title 10, United States Code (as 
amended by section 1802), will depend to a significant degree on 
the adequacy of defense counsel and associated resources for 
individuals accused, particularly in the case of capital cases, under 
such chapter 47A; and 

(2) defense counsel in military commission cases, particularly in 
capital cases, under such chapter 47 A ohitle 10, United States 

3 ABA Guidelines for the Mitigation Function of Defense Teams in Death Penalty Cases, Guideline I 0.11 (C) 
(2008). 
4 Sec MANUAL FOR MILITARY COMMISSIONS, UNITED STATES, R.M.C. 406 (20 l 0). 
5 Sec United States Attorney's Manual § 9-10.120, 9-10.130 [USAM]. Under the USAM, the government must 
balance the aggravating factors with the mitigation factors to detennine if the death penalty should be pursued. As 
such, the presentation of mitigation evidence by the defense is a crucial factor in the government's decision. 

2 
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SUBJECT: REQUEST TO RET AJN ANNA BULKIN AS A CONFIDENTIAL DEFENSE 
MITIGATION SPECIALIST IN THE CASE OF U.S. V. NASHWAN AL BAQI 
(ISN 10026) 

Code (as so amended), should be fully resourced as provided in 
such chapter 47A."6 

4. Why a mitigation specialist is necessary. 

As a matter of due process, an accused charged with an offense is entitled to expert assistance 
when necessary.7 Such assistance is necessary when the defense shows: (1) that expert 
assistance is needed, (2) how expert assistance will aid the defense, and (3) that the defense 
cannot perform the services requested on its own without expert assistance. 8 

a. Why the expert consultant is needed: 

The United States Supreme Court has repeatedly emphasized that the Sixth Amendment right 
to effective representation demands, in a capital case, the thorough investigation and 
development of mitigating circumstances. A defense counsel's failure to conduct such an 
investigation renders him ineffective.9 As such, counsel is required to investigate the client's life 
history and his emotional and psychological make-up. This is a tenuous and time consuming 
process requiring specialized skill and knowledge, 10 as the mitigation specialist "coordinates a 
multi-generational investigation of the defendant's family; identifies medical, psychological, and 
other issues requiring expert evaluation; and assists attorneys in locating experts and providing 
documentary materials for the experts to review."11 Without a fully developed life history, it is 
impossible to ascertain the existence of certain physical injuries, ailments or other life 
experiences that may sway the referral decision of the Convening Authority and/or the panel's 
ultimate decision regarding imposition of sentence. In the military, the importance of having a 
mitigation specialist as part of the defense team has been recognized in a number of capital 
cases, to include: United States v. Quintanilla, United States v. Roukis, and United States v. 
Ronghi. 12 Most recently, in the cases of United States v. Akbar, United States v. Martinez, 
United States v. Al-Nashiri, and United States v. Mohammad, et al., military convening 
authorities authorized the pre-referral funding of defense mitigation specialists. 

Additionally, Military Commission Rule 406 creates a procedural requirement that before 
charges may be referred for trial by a military commission, they must be referred to the Legal 

6 Military Commissions Act of 2009, Pub. L. 111-84 § 1807 (2009); see Sen. Rep. No. 110-335, at 863 (2008) ("The 
conferees further expect the Secretary ... to give appropriate consideration to the American Bar Association's 
Guidelines for the Appointment and Performance of Defense Counsel in Death Penalty Cases (February 2003) and 
other comparable guidelines."). 
7 R.M.C. 703; see United States v. Burnette, 29 M.J. 473 (C.M.A. 1990). 
8 United States v. Garries, 22 M.J. 288 (C.M.A. 1986). 
9 See Wiggins v. Smith, 539 U.S. 510 (2003) (failure of trial attorney to investigate defendant's background and 
present mitigating evidence violated Sixth Amendment right to effective assistance of counsel); Williams v. Taylor, 
529 U.S. 362 (2000); Rompilla v. Beard, 545 U.S. 374 (2005); United States v. Kreutzer, 61 M.J. 293 (C.A.A.F. 
2005) (denial of mitigation specialist for the appellant amounted to denial of due process). 
10 See Kreutzer, 61 M.J. at 302-03. 
11 Jon B. Gould and Lisa Greenman, REPORT TO TIIE COMMITTEE ON DEFENDER SERVICES JUDICIAL CONFERENCE or­
THE UNITED STATES: UPDATE ON THE COST AND QUALITY OF DEFENSE REPRESENTATION IN FEDERAL DEATH 
PENALTY CASES, at 74 (September 2010). 
12 See Dwight H. Sullivan, Raising the Bar: Mitigation Specialists in Militarv Capital Litigation, 12 Geo. Mason U. 
Civ. Rts. L.J. 199, 227 (2002). 

3 
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(ISN 10026) 

Advisor for consideration and written legal advice to the Convening Authority. This written 
advice must make an independent and informed appraisal of the charges and evidence, and 
should include a discussion of significant aggravating, extenuating, and mitigating factors. 
Advice that is incorrect or so incomplete as to be misleading may result in the advice, and the 
subsequent referral, being defective. 13 It is the Convening Authority's responsibility to consider 
the case in its entirety, which includes circumstances in aggravation and mitigation, prior to 
making an informed decision whether to refer this case as capital or non-capital. 

As a matter of due process, the defense should be afforded the opportunity to present the 
Convening Authority with a defense mitigation package for his consideration prior to the referral 
decision. As stated above, the U.S. Attorney's office is required to consider mitigation evidence 
submitted by the defense before making the decision to charge a case capital. 14 Without such an 
opportunity, the Convening Authority's referral decision will be based entirely on information 
received from the prosecution without the advantage of viewing possible circumstances in 
mitigation. This will make it impossible for the Convening Authority to render an independent 
and informed referral decision, and his referral action will amount to a mere rubber stamp for the 
prosecution. 

b. What the expert will accomplish for the accused. 

The mitigation specialist will conduct an extensive and detailed investigation into the 
circumstances of the alleged offenses, the accused's character and background, any evidence 
relating to the moral blameworthiness of the accused, aggravating evidence that may be used by 
the prosecutor at the penalty phase to secure a sentence of death, and any additional evidence 
that would mitigate against a sentence of death.15 The mitigation specialist will coordinate "a 
multi-generational investigation of the defendant's family; identify medical, psychological, and 
other issues requiring expert evaluation; and assist the defense in locating experts and providing 
documentary materials for the experts to review."16 The mitigation specialist will also 
coordinate an investigation of the accused's life history, to include traveling and interviewing 
family members, friends, acquaintances and others; identifying issues requiring evaluation by 
psychologists, psychiatrists and other medical professionals; and assisting the defense attorney 
with preparing a pre-referral submission to the Convening Authority and preparing for trial. 

13 R.M.C. 406(b) (Discussion). 
14 See USAM § 9-10.030. 
15 Wiggins, 539 U.S. at 522 (finding that counsel have a constitutional duty to conduct an investigation into the 
defendant's background, as well as, to gather evidence relating to the defendant's personal moral culpability); 
Williams v. Taylor, 529 U.S. 362,415 (2000) (stating that counsel has a duty to conduct a requisite, diligent 
investigation into his client's background); Rompilla v. Beard, 545 U.S. 374 (2005) (holding that even when a 
capital defendant and his family members have suggested that no mitigating evidence is available, defense counsel is 
bound to make reasonable efforts to obtain and review material that counsel knows the prosecution will probably 
rely on as evidence of aggravation at the trial's sentencing phase); see ABA Guidelines § l l.4.1 (B). 
16 Jon B. Gould and Lisa Greenman, RCPORT TO THE COMMITTEE ON DCFENDER SERVICES JUDICIAi. CONFERENCE OF 
THE UNITED STATCS: UPDATE ON THE COST AND QUALITY or DEFENSE REPRESENTATION IN FEDCRAL DEATH 
PENALTY CASES, at 74 (September 2010). 

4 
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c. Why the defense counsel is unable to gather and present the evidence. 

The defense lacks the training and expertise necessary to perform the function of a mitigation 
specialist. Developing and presenting mitigating evidence is a complex and time-consuming 
process that requires an expert who possesses extensive training and experience in the defense of 
capital cases.17 "Developing mitigation evidence through life-history investigation involves 
hundreds of hours of work-with meticulous attention to detail, painstaking efforts to decode and 
decipher old records, patience and sensitivity in eliciting disclosures from both witnesses and the 
client." 18 

Two features of a life-history investigation render the process too complex for a lay attorney 
to accomplish. First, the inquiry is multigenerational, requiring expertise to identify genetic 
predispositions, in utero exposures, and historic influences of cultures and subcultures. Second, 
the investigation is multidisciplinary, requiring expertise to identify biological, psychological, 
and social factors affecting the client's functioning. 19 

The defense docs not have sufficient academic, technical, or practical experience necessary to 
properly conduct such an investigation. The cost and time for the defense to gain sufficient 
academic, technical, and practical experience necessary to competently collect and evaluate such 
evidence in this case would be impracticable. Without the assistance of a mitigation specialist 
the defense will be unable to prercare an adequate defense, let alone a zealous one, which will 
result in a denial of due process. 0 

5. Estimated cost. 

Based upon the unique nature and circumstances involving the client's culture and 
background, the defense estimates that the initial life history investigation, including the 
preparation of the bio-psycho-social history, and the identification and consultation with other 
experts, will initially require approximately 800 hours of the mitigation specialist's time at $115 
per hour, for a total cost of $92,000 plus travel expenses. The defense reserves the right to 
petition the Convening Authority for additional funding if the case is referred capital. 

6. The early employment of a defense mitigation specialist is in keeping with the minimum 
standards required for the defense of a capital eligible case. Anna Bulkin's expertise will enable 
the defense to obtain mitigation evidence that is necessary for the Convening Authority to make 
an informed and balanced decision regarding whether a capital referral is warranted. 
Additionally, if a capital referral is made, Anna Bulkin's early work will prevent unnecessary 
pretrial delays in the proceeding. As such, a denial of this request could result in a violation of 
the accused's rights to due process, military due process, equal protection, effective assistance of 
counsel, compulsory process, and a speedy trial. If this request is denied, the defense 
respectfully requests the legal basis for the denial. 

17 ld. 
18 Russell Stetler, Mitigation Evidence in Capital Cases, The Champion, Jan./Feb. 1999, at 39. 
19 Russell Stetler, Why Capital Cases Require Mitigation Specialists (visited Oct. 2, 2012), 
http://www.nlada.org/DMS/Documents/998934720.005/document info. 
20 See United States v. Robinson, 39 M.J. 88 (C.M.A. 1994). -

5 
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7. Please contact me at (703) 696-9490 - or sean. leaso 
information is required to evaluate and proce% this request. 

if any additional 

Enclosure: 

Major, U.S. Marine Corps 
Detailed Defense Counsel 

Curriculum Vitae of Anna Bulkin 

Copy to: 
OCDC 
OMC-P 
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Anna Bulkin 
PO Box 260, Newton, Massachusetts 02464 

_ _ __ w;_o_r_k_: (617) 969-0667 • fax: (617) 969-0911 • E-mail: abulkinsw@comcast.net 

HIGHLIGHTS OF QUALIFICATIONS 

Mitigation and sentencing advocacy experience 
Licensed Social Worker with 15 years of experience in defense-based practice 

Skilled in clinical interviewing, alternative sentence planning, and client advocacy 
Experienced in forensic evaluation and treatment planning 

EXPERIENCE 

A.BULKIN CONSUL TING, Boston, MA 
Sentencing Advocate and Mitigation Specialist, 2002-Present 

Develop mitigation for death-eligible and death penalty cases in state (Connecticut and 
Pennsylvania) and federal (Connecticut, Massachusetts, Puerto Rico, Western District of 
Pennsylvania, Eastern District of New York, Northern District of New York, Southern District 
of New York, Western District of Michigan, Vermont) courts. Provide alternative sentencing 
and dispositional services for juvenile, youthful offender, and adult cases in juvenile, state, and 
federal courts (Massachusetts, Maine, New Hampshire). Worked on a terrorism case 
(Southern District of New York) - have TS/SCI clearance. 

• Conduct thorough interviews of clients, witnesses and collateral contacts. 
• Comprehensive record collection. 
• Prepare written assessments, treatment plans, and Aid in Sentencing reports to assist 

defense attorneys in negotiating plea agreements and sentencing outcomes. 
• Work collaboratively with the criminal defense team to develop defense strategies and 

alternative sentencing options. 
• Access resources for clients from a variety of private and public service systems, including 

corrections, child welfare, mental health, education, substance abuse, and public assistance, 
to develop alternatives to incarceration. 

COMMITTEE FOR PUBLIC COUNSEL SERVICES, Youth Advocacy Project, Boston, MA 
Consultant, 2007-2009 
Social Work Coordinator, 1999-2003 
Social Worker, 1997-1999 

Managed all aspects of the social services team ofa multi-disciplinary initiative of the 
Massachusetts public defender agency that provides comprehensive criminal defense and 
advocacy to court-involved children and young adults in Boston. Participated in the Project's 
management team with the Director, Supervising Attorney, EdLaw Project Coordinator, and 
Staff Psychologist. 

In addition to working collaboratively with defense teams, conducting interviews, preparing 
assessments and plans, and accessing resources ( described above): 
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Anna Bulkin, Page 2 

• Testified in court, and advocated for clients with probation officers, prosecutors, and 
judges. 

• Assisted the Senior Trial Counsel and Trial Unit attorneys with alternative sentencing for 
adult clients, including a second-degree murder case. 

• Participated in community coalitions and networks, representing the interests of court­
involved youth. 

• Supervised staff social workers and interns, and assisted in the training of legal interns. 
• Trained new lawyers agency-wide on working with social workers in defense-based 

practice. 
• Co-facilitated trainings with an attorney for youth and community youthworkers on the 

juvenile justice system and the rights of children in Massachusetts. 

JUSTICE RESOURCE INSTITUTE, Evaluation Program, Boston, MA 
Clinician, 1994-1997 

Conducted thorough inpatient evaluations of adolescent male offenders, ages 13-18, in a short­
term secure diagnostic setting to assist the Massachusetts Department of Youth Services, the 
state's youth correctional agency, in making appropriate placement decisions. 

• Provided individual, group and family treatment; clinical case management; aggression 
control and mastery groups; sex offender specific therapy; social skills enhancement; and 
educational training. 

• Coordinated the multi-disciplinary treatment team that included clients and their families, 
clinical and childcare staff, attorneys, caseworkers and other service providers. 

ADDITIONAL EXPERIENCE 

Head Counselor & Group Facilitator, Ramapo Anchorage Camp, Rhinebeck, NY, 1987-1999 
Family Worker & Social. Work Intern, Saint Jude's Home For Boys, Detroit, Ml, 1993-1994 
Social Work Intern, Franklin Wright Settlements, Detroit, MI, 1992-1993 
Assistant Teacher, University of Michigan Family Development Center, Ann Arbor, Ml, 1991-1992 
Youth Worker, Parson's Child & Family Services, Albany, NY, 1988 

EDUCATION & LICENSURE 

LICSW (Licensed Independent Clinical Social Worker), Commonwealth of Massachusetts, 1996 
LCSW (Licensed Certified Social Worker), Commonwealth of Massachusetts, 1994 
M.S.W., Social Work - Interpersonal Practice, University of Michigan, Ann Arbor, MI, 1994 
B.A., Psychology and Women's Studies, University of Michigan, Ann Arbor, Ml, 1992 

PROFESSIONAL MEMBERSHIPS & AFFILIATIONS 

Vice Chair, National Alliance of Sentencing Advocates and Mitigation Specialists, NLADA, 2008 - 2010 
Executive Committee Member, National Alliance of Sentencing Advocates and Mitigation Specialists, 
NLADA, 2007 - 20 I 0, 2012 
Professional Member, National Legal Aid & Defender Association, 2002 - present 
Professional Member, National Alliance of Sentencing Advocates and Mitigation Specialists, 1998 -
present 
Professional Member, National Association of Social Workers, 1993-1996, 2004 - present 
Advisory Board Member, Rediscovery House, Cambridge, MA 2001 - 2004 
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Anna Bulkin, Page 3 

PROFESSIONAL PRESENTATIONS 

"Interviewing Child Witnesses," Life in the Balance - NASAMS J 8'h Annual Sentencing Advocacy 
Training, Orlando 2011 
"Differences and Commonalities between Capital Mitigation, Non-Capital Sentencing Advocacy, and 
Juvenile Sentencing Advocacy," Life in the Balance - NASAMS 18'h Annual Sentencing Advocacy 
Training, Orlando 201 l 
"Thinking about Mitigation in Our Cases," Rhode Island Public Defenders Office, 20 I 0 
"Get in, Get Out: Interviewing Techniques," Life in the Balance - NASAMS !61

1, Annual Sentencing 
Advocacy Training, New Orleans 2009 
"Navigating the Land of Private Practice," Life in the Balance - NA SAMS 16111 Annual Sentencing 
Advocacy Training, New Orleans 2009 
"Re-Thinking Report Writing for Courts," Committee for Public Counsel Services - Worcester, MA 2008 
"So You Want to Go Into Private Practice - What to Know Before and After Taking the Plunge," 
National Alliance of Sentencing Advocates and Mitigation Specialists, Baltimore, 2006 
"Using Experts in Legal Cases," Boston College Law School, 2003 
"DYS: The Final Frontier," Massachusetts Continuing Legal Education, 2002 
"Using a Social Worker in Defense-Based Practice," Committee for Public Counsel Services' Attorney 
Training, Boston, MA, 2000-2002 
"Challenge 2006: Building a Safe & Healthy Future for Boston Youth," The Boston Coalition, 2001 
"Representation of Juveniles and Youthful Offenders," Committee for Public Counsel Services -
Pittsfield, MA 200 I 
"Kids and the Law," City of Boston Youth Symposium, Boston, MA, 200 l 
"Understanding the Multi-Systems that Affect Kids' Lives," Teachers' Institute, City on a Hill Charter 
School, Boston, MA, 2001 
"Law and Community-Based Legal Issues," Families First, Boston, MA 2000 
"Withstanding Zero Tolerance: Implications and Advocacy Strategies," Massachusetts Bar Association, 
Boston, MA, 2000 

AWARDS 

Award for Extraordinary Performance, Committee for Public Counsel Services, 200 I 
Joe Murphy Award for Outstanding Social Work Performance, Committee for Public Counsel 
Services, 1999 
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OFFICE OF THE SECRETARY OF DEFENSE 
OFFICE OF MILITARY COMMISSIONS 

4800 MARK CENTER DRIVE 
ALEXANDRIA, VA 22350-2100 

MEMORANDUM FOR MAJOR S.M. GLEASON, USMC, OCDC 

SUBJECT: Request for Mitigation Specialist - Al Bagi a/k/a Hadi al-Iraqi 

October 5, 2012 

I considered carefully your request dated October 3, 2012, for the appointment of Ms. Anna 
Bulk.in to assist the Al Baqi defense team "as a confidential defense expert consultant in the area 
of mitigation." For the reasons set forth below, I deny your request. 

Under Rule for Military Commission 703(d), I may only approve requests for expert 
assistance where the requesting party demonstrates the necessity for the assistance. In order to 
demonstrate necessity, a party must show: (I) why the expert assistance is needed; (2) what the 
expert assistance would accomplish for the accused; and (3) why the counsel were unable to 
gather and present the evidence that the expert would be able to develop. See United States v. 
Bresnahan, 62 M.J. 137, 143 (C.A.A.F. 2005). 

Your request is premature. There are no charges pending against Mr. Al Baqi. Moreover, 
according to the prosecution, no decision has been made as to when charges may be sworn 
against your client or, if sworn, whether such charges would be forwarded with a 
recommendation for a capital referral. Accordingly, your request fails to demonstrate the 
necessity for Ms. Bulkin's assistance. See Bresnahan, 62 M.J. at 143. If, however, charges are 
subsequently sworn against Mr. Al Bagi, and forwarded to me with a recommendation for a 
capital referral, you may, at that time, resubmit your request for a mitigaf ecialist. 

Copy to: 
Trial Counsel 

Flied with T J 
26 April 2019 
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