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present matters in extenuation and mitigation 

the defense may raise the 

nature and length of pretrial detention as a matter in mitigation

United States v. Bresnahan
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fU', Unlike defense counsel, Dr. ~ an evaluate the medical records disclosed in 

discovery, including MRI reports, CT scans, and other diagnostic testing that defense counsel 

lack the expe1t ise to meaningfully review. In addition, Dr.- can conduct an in-person 

examination of Mr. al-Tamir, an exercise defense counsel are abjectly unqualified to perfo1m. 

Finally, Dr. - can present testimony to the Commission regarding his findings, and, if 

necessaiy, assist defense colmsel in assessing the testimony of any expert called by the 

Government to reject any such testimony. 

7. ~ Conclusion: 

- MI·. al-Tamir has endured five sedous surgical procedures in the past ten months, 

including four serious operations on his spine. As discussed above, Mr. al-Tamir's medical 

records demonstrate that the detention facility staff was aware of MI·. al-Tamir's degenerative 

disc condition for over a decade before operating, despite a compelling record of regular 

complaints regarding serious pain. For that reason, an evaluation of MI·. al-Tamir's medical 

condition, and the treatment thereof, will be central to Defense's mitigation presentation, a 

presentation that Defense counsel are not qualified to make without assistance. For those 

reasons, this Commission should order the Convening Authodty to approve the funding and 

appointment of Dr. s a mitigation expe1t for the Defense. 

8. ~Oral Argument: 

- n1e Defense requests oral argument on this motion. 
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DEPARTMENT OF DEFENSE
MILITARY COMMISSIONS DEFENSE ORGANIZATION

1620 DEFENSE PENTAGON
WASHINGTON, DC 20301-1620

26 April 2018 

MEMORANDUM FOR THE CONVENING AUTHORITY

FROM:  Defense Counsel for Nashwan al-Tamir

SUBJECT:  Ex Parte Request for Expert Assistance in the Area of Neurosurgery 

1. Mr. Nashwan al-Tamir (ISN 10026), the Accused in the case of United States v. Abd Al Hadi
Al Iraqi, by and through counsel, respectfully requests the Convening Authority appoint
Dr.  as a confidential expert consultant in the area of Neurosurgery.

2. Overview of Mr. Al-Tamir’s Current Medical Condition

a. On 3 September 2017, Mr. al-Tamir suffered from urinary incontinence and saddle
anesthesia.1  “These are symptoms of Cauda Equina Syndrome (CES), a neurologic condition 
involving pressure and swelling of the nerves at the end of the spinal column… requir[ing] 
surgical intervention within 48 hours.”2  On 5 September 2017, surgeons performed an 
emergency L4-L5/L5-S1 laminectomy.3

b. During the following weeks, Mr. al-Tamir began to experience “progressive symptoms of
weakness and numbness,” hastening the scheduling of an additional, planned surgery on Mr. al-
Tamir’s cervical spine.4  On 18 September 2017, surgeons performed a C3-4/C4-5/C5-6 Anterior 
Cervical Discectomy and Fusion.5

c. On 14 November 2017, a multidisciplinary team conducted another emergent surgery, a
C3-T2 posterior fixation, on Mr. al-Tamir’s cervical spine.6 Mr. al-Tamir “may require further 
stabilization surgery in the future.”7 Mr. al-Tamir’s neurosurgeon determined that “surgery was 
likely” after reviewing the MRI which was taken days before his testimony on 4 February 2018.8

Upon a physical examination, the neurosurgeon ultimately concluded the need for surgery was 
not “imminent”; he reserved his opinion on the need for an additional surgery to stabilize Mr. al-
Tamir's spinal surgery, citing the need for additional testing.9

3. Dr. appointment as an expert consultant is necessary.

a. Why is the expert consultant needed? The Defense has a statutory right to the employment
of confidential expert consultants and expert witnesses. Chapter 47 A, Title 10 U.S.C. 

1 Declaration of Senior Medical Officer, Camp VII, 5 October 2017.
2 Id. 
3 Id. 
4 Id.
5 Id.
6 Declaration of Senior Medical Officer, Camp VII, 28 December 2017.
7 Id.
8 Unofficial/Unauthenticated Transcript, 4 February 2018.
9 Id.
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SUBJECT: Ex Parte Request for Expe1t Assistance in the Area of Neurosurgery 

§949j(a)(l) provides, "Defense counsel in a milita1y commission under this chapter shall have a 
reasonable opporhmity to obtain witnesses and other evidence as provided in regulations 
prescribed by the Secreta1y of Defense. The opportunity to obtain witnesses and evidence shall 
be comparable to the oppo1ttmity available to a criminal defendant in a court of the United States 
under aiticle III of the Constih1tion." Fmt hennore. R~ays out the framework for the 
employment of expert witnesses. The request for Dr. ...... services arises in the context 
of a case in which Mr. al-Tamil· has suffered extensive medical issues throughout his detention 
requiI'ing multiple surgeries and resulting in volumiI1ous discove1y related solely to these issues. 
Review of the medical documentation alone requires consultation with a medica~ ll 
versed in neurological disorders and treatment. Therefore, consultation with Dr. ...... s 

~ r basic defense preparation- review of discove1y materials. Additionally, Dr. 
--will be able to opine on not only standard of care, whether it has or has not been 
provided, but also on additional diagnoses, treatment, etc. which may be used for subsequent 
litigation and mitigation. 

b. What would expe1t assistance accomplish for the accused? As mentioned above, 
Dr.alllllwill review medical records and explain them to the Defense. Fmthe1more, he 
will assist in asce1t aining if additional resources are necessa1y as it relates to Mr. al-Tamii' 's 
medical condition such as diagnostic testiI1g (e.g. X-rays, CT scans, MRls, EMGs), further 
procedures (including surge1y), and treatment (e.g. the type and duration therapy). He will assist 
in developing the record as it relates to Mr. al-Tamii' 's medical issues and help in articulating Mr. 
al-Tamir 's concerns and needs to the Convening Authority, JTF personnel, the militaiy judge, 
and the panel of members during the rnilitaiy com1nission. 

c . Why is defense counsel unable to gather and present the evidence? No one on the 
Defense team is a qualified expert in the field of neurology. In fact, no member of the Defense 
team has attended medical school, or even extended medical training, such as nursiI1g school. 
While we may be able to gather and even review the medical evidence, we do not have the 
medical background to completely understand the data. Therefore, without expert assistance, the 
Defense, is not able to present the evidence in a way most valuable to Mr. al-Tamir. Approval of 
medical expert consultants is not uncommon in milita1y courts-martial when discove1y includes 
such a lai·ge volume of medical documentation. Routinely, in sexual assault cases, the Defense 
would receive a sexual assault nurse examiner (SANE) as an expert consultant whether the 
Government intends to call a SANE or not as a witness. Additionally, it must also be noted 
presentation of evidence includes if reached, the sentencing portion of trial, and the Defense has 
the right to present any and all mitigation evidence, such as past, present, and foreseeable fuhlfe 
health. 
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SUBJECT: Ex Patte Request for Expert Assistance in the Area of Neurosurgery 

5. Estimated Cost. 

a. Total Hours/Days and Total Cost: The Defense is requesting 250 hours of consultation 
time, to include review of evidence (medical records received and those we anticipate will 
receive as the records are provided on a continuous basis), consultation with counsel, client 
examination, hearing attendance and team meetings. Since Dr.- s a Depa1tment of 
Defense asset, there is no hourly rate, and no additional cost to the Government. Dr.
has notified his chain of command this request is fo1t hcoming and reasonably believes his unit 
leadership can accommodate this request for assistance. 

b. Travel: 

i. International Travel: The Defense requests Dr.- rnvel to Guantanamo Bay 
Naval Station, Cuba to examine the client and attend trial proceedings, as needed. 

he Defense requests Dr. - ravel from his current duty 
station the Defense office spac~ onal Capital Region for team 

I • • - ~ -

• 
meetings, discovery review, and security processes. 

6. Conclusion. The employment of Dr.- as a confidential expett consultant in 
neurosurgery is necessary for the Defense to prepare for the upcoming deadlines of trial, with at 
least a minimum level of competence, as set by the Militaiy Commission. Failure to grant this 
request will violate Mr. a1-Tamir's rights guaranteed by the Military Commissions Act, the 
Detainee Treatment Act and the Finh, Sixth and Eighth Amendments to the Constitution of the 
United States of America . The Defense respectfully asks that the Convening Authority consider 
this submission ex parte and approve the expe1t consultant requested, as such assistance is 
relevant and necessruy for an effective defense. If you do not intend to approve the request, 
please notify defense counsel not later than 3 May 2018, so that the Defense team may take 
appropriate and timely action with the Milita1y Commission. 

7. If any addit 
undersigned at 

• • • • • 
• 
is required to process this~ ase contact the 
r adam.m.thurschwell.civ .... 

Respectfully submitted, 

//s// 
Adam Thurschwell 
Assistant Defense Counsel 

Attachments listed on following page. 

1° Cumculum Vitae/Resmne of Dr. at Attachment A 
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SUBJECT:  Ex Parte Request for Expert Assistance in the Area of Neurosurgery

4

Attachments:
A. Curriculum Vitae/Resume of Dr.  (15 pages)
B. Declaration of Senior Medical Of October 2017.
C. Declaration of Senior Medical Officer, Camp VII, 28 December 2017.
D. Unofficial/Unauthenticated Transcript, 4 February 2018.

Copy to: 
MCDO
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OFFICE OF THE SECRETARY OF DEFENSE 
OFFICE OF MILITARY COMMISSIONS 

4800 MARK CENTER DRIVE 
ALEXANDRIA, VA 22350-2100 

tlAY 2 4 2018 

MEMORANDUM FOR MR. ADAM THURSCHWELL, ASSIST ANT DEFENSE COUNSEL 

SUBJECT: Defense Ex Pane Request for Expe1t Assistance in the Area of Neurosurgery 
U.S. v. Hadi al-Iraqi 

~ eviewed your ex parte request which is dated April 26, 2018, to retain 
Dr. ~ s an expert consultant in neurosurgery. For the reasons set forth below, 
I am unable to grant consideration to your request. 

Rule for Military Commissions (R.M.C.) 703(d) establishes the procedure for requesting 
expert assistance and requires the requesting party to provide notice to the non-requesting party. 
On July 21 , 2017, the Military Judge issued AE 086C concerning submission of expert requests 
to the Office of the Conve11ing Authority. AE 086C, Ruling, Defense Motion to Require the 
Convening Authority to Accept Ex Parle Requests for Expert Assistance and Other Resources, 
United States v. Hadi al-Iraqi (July 21 , 2017). The Military Judge ruled that the Defense ··may 
submit expert requests ex parte to the Convening Authori ty:· Id. Pursuant to AE 086C, you 
submitted ex parle your request to retain Dr.- s an expert consultant and provided de 
minimis notice to the Prosecution on Apri l 26, 20 18. As such, I have accorded ex parte 
consideration to your request. Of note, as discussed below, I find that your request for Dr. 
- eeks the same expert assistance previously sought in yottr request for the 
appointment and fundi ng of Dr. Cobey which was not submitted ex pal'le and was the subject of 
a motion to compel that was not filed ex pane with the Commission. 

The Military Commissions Act (M.C.A.) of2009 states that the Military Judge shall "rule 
upon all questions of law. including the admissibility of evidence and all interlocutory questions 
arising during the proceedings·· and that rulings by the Military Judge on interlocutory questions 
are "conclusive" and constitute ·'the ruling of the mjlitary commission." Rule for Mi litary 
Commissions (R.M.C.) 703(d) provides that when a request is denied by the Convening 
Authority it may be renewed before the military judge. who shall determine whether the expert is 
necessary and, if so. whether the Government has provided. or will provide. an adequate 
substitute. 

1n accordance with this part of the Rule. on October 6, 2017. you filed AE I 03, Defense 
Motion to Compel Appointment and Funding of Defense Expert on an ExpedHed Basis. 
Specifically, your motion requested an order compelling the Convening Authority to appoint and 
fund Dr. James Cobey 10 serve as an expert consultant in the field of neurological surgery. This 
motion to compel was filed in response to the prior Convening Authority's previous denial of 
your request to appoint and fund Dr. Cobey based on the Convening Authority's determination 
that your request failed to demonstrate a necessity for such expert assistance. Subsequently, on 
March 9.2018, the Commission issued AE I 03C, his ruling on your motion to compel. 
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In comparing the instant request for Dr.- o your previous request and motion 
to compel funding for Dr. Cobey, l find that the reque.sts seek the same expert assistance, namely 
assistance in understanding the accused· s current medical conditions and assistance in 
detennining the impact of his medical conditions on his ability to prepare his defense and 
participate in Commission hearings. Consequently and consistent with the procedure established 
by R.M.C. 703(d). r find that it would be inappropriate for the Convening Authority to grant 
consideration to a request following a ruling by the Commission of a defense motion addressing 
the same subject matter of that request. I find it insignificant that AE 103C addresses a motion 
to compel funding for a different expert since, again, the motion to compel sought the same 
expert assistance that this request seeks. 

While l do not believe that I have the legal authority to consider a matter once it has been 
presented to the Military Judge, had J been able to address the specifics of your ~ uld 
note that you have not demonstrated a necessi ty for the expert assistance of Dr.--An 
accused is enti tied to the employment of an expert, provided that he or she can demonstrate the 
necessity for the expert assistance. See Ake v. Oklahoma, 470 U.S. 68 (1985). As the Ake Court 
explained, an indigent defendant is entitled to access .. the raw materials integral to the building 
of an effective defense." Id. at 77. The Court noted that an indigent defendant is not 
constitutionally entitled to ·'all the assistance that his wealthier counterpart might buy;· but that 
"fundamental fairness entitles indigent defendants to an adequate opportunity to present their 
claims fairly within the adversary system.'· Id. Military courts have embraced this rule in a 
series of opinions spanning decades. See Uni1ed S1a1es 11. Bresnahan. 62 M.J. 137. 143 
(C.A.A.F. 2005); United S1a1es v. Ndanyi. 45 M.J. 315, 319 (C.A.A.F. 1996); Uni1ed States v. 
Gonzalez. 39 M.J. 459. 461 (C.M.A. 1994): Uniled S1a1es v. Robinson. 39 M.J. 88, 89 (C.M.A. 
1994); Uniled States 11. Carries. 22 M.J. 28&. 291 (C.M.A. 1986). 

To demonstrate necessity, an accused musr show something more than a "mere 
possibility of assistance from a requested expert." See Robinson, 39 M.J . at 89 (citation 
omitted). An accused must show that there exists a reasonable probability both that the expert 
would be of assistance to the defense and that denial of the expert assistance would result in a 
fundamentally unfair trial. See id. 1n demonstrating the necessity for expert assistance, the 
defense must show: ( 1) why the expert is needed; (2) what the expert would accomplish for the 
accused; and (3) why the defense counsel is unable to gather and present the evidence that the 
expert would be able to develop. See Gonzalez. 39 M.J. at 461 ; Ndanyi, 45 M.J. at 319. 

In addressing these factors, I find that you have not demonstrated why the expert 
assistance is needed. Specifically, you do not address why the expert assistance of Dr. 

- is necessary considering the provision of medical care by the accused, especially i.n 
the months following the submfasion of your request for Dr. Cobey on September I , 2017. Since 
that time. the accused has undergone four surgeries to address his medical conditions, and as you 
indicate in the supplement to the instant request that you provided on May I I , 2018, the accused 
is scheduled to undergo another surgery in the coming days. You make no argument in your 
request that the accused is not receiving adequate medical care to an extent that his defense is 
impacted. Additionally, you indicate that Dr. alllllwould assist the accused in 
communicating his needs to relevant parties, including the Convening Authority and the Military 
Judge. However, since undergoing sw·gery, the record and applicable rulings suggest that the 
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accused has been able to communicate effectively with the Commission concerning needed 
accommodations and he has been able to attend sessions. Also, pursuant to AE 0991, the 
Government has been providing semi-monthly updates from the Senior Medical Officer to the 
Commission concerning the accused's medical conditions. Thus, I find that you have not 
demonstrated why an expert in neurosurgery is necessary considering that the accused' s current 
medical conditions are not impacting his ability to participate in Commission proceedings. 
Therefore. even if this matter was appropriately before me, I would find that you have failed to 
establish necessity for the requested expert assistance. 

lf you file a motion to compel the appointment of Dr ... please ensure that this 
response is included with any pleadings that you may file wit t e Comm,ssion. 
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