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To Apply Article 13, UGVIJ in
BEFORE A MILITARY COMMISSION Mil itary Commission Rocealings
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1 Required Statements: Our namesra LTC (ret.) Dru Brenna-Bed and Lt. Col. (ret.)
Radd VanLandingham. We are the Presiderdnd Vice-President of the Nitiond Institute of
Mil itary Justce We certify thatLTC Brenna-Bed is licensed to pretice before the highest
courts ofWashington ad Colorado and thatLt. Col. VanLandingham is licensed to pretice
before the highest cout of Texas. Wefurthercertify:

a. LTC Brenna-Bed has acted & an expert consulent on helaws of war for counsel
for Ammara Baluchi, also known as Ali Abdulziz Ali, in the aseof United Sates v. Khalid
Sheik Mohammad, et. al. Lt.Col. VanLandinham is nota paty to ary Commisgon casein ary
cgpecity, does nothave an attorneclient relationship with ag person wose @sehas ben
referral toa Military Commission. Both a not arrently or seking to ke habes counsl for
any siwch personand arenot curently sesking to ke the net friend for sub pason. Pursuat to
Mil itary Commissions Rle of Court 7@)(b), we state that “the submission is only to be
consdered for its value asraamicus brief and notfor any otherpurpseto include as a bef on
behalf of any specific party to any Commission proceeding.”

b. We certify ourgood faith belief as alicensed attorngs that thdaw in the athded
brief is accurately stakd, that we haveead and veified the acuracy of al points of lav cited in
the bref, and that we are not awareof any contray authority not cited to inthe bref or

subsantially addessed ly the contray authority cited to in the bref.
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c. The Naiond Institute of Mili tary Justce (NIMJ) is aDistrict of Columbia nonprofit
corpotation organied in 1991 6 advane the fair administation of military jusice and foster
improved public understanding of the military justice system. NIMJ’s advisory board includes
law professas, private paditioners, and othegxperts in thdield, none ofwhom ae onadive
duty in hemilitary, but realy all of whom have served as miitary lawyers—severa as flag
officers. NIMJ has appared regularly as amiaus curiae in the Suprene Court—in support of the
government in Clinton v. Goldsmith, 526 U.S. 529 (1999gnd in support of the petitioners in
Rasul v. Bush, 542 U.S. 466 (2004Hamdan v. Rumsfeld, 548 U.S. 557 (2006pnd Boumediene
v. Bush, 553 U.S. 723 (@08).NIMJ has also ap@eal as an amicus bdore individual military
commissionsthe Court of Miltary Commission Rview and theD.C. Grcuit in nunmerous @ses
arising out of theGuantanamo milit ary commissionsAlthough NMJ has genelly avoided
taking apostion on the ¢gality of the military commissons establishet by the Military
Commissions Acts of 2006 and 2009 (“MCA”),! it is compelled to fie this amtus b addrss he
saious onsttutional quesbns hat would ariserbm a &ilureto applythe protetions of Article
13, Uniform Code oMilitary Justce (UCMJ)? to milit ary commissions adjudgting criminal
alegations hat predate th2006 MCA.

2. | ssue Presented: Does article 13 of hie Uniform Cade of Military Jusice (UCMJ)® apply to
milit ary commissons convened puraiant to the Military Commssons Act of 2009? Specifi cdly,
purauant to article 36(h, UCMJ, which required that all proeduresestablished by the President for
trial by cours-martial, military commission and other military tribunals “be uniform insofar as

practicable,” are the protedionsagaing and remediesfor pretria punishment encompasse within

1 Military Commissions Act of 2006, PuB. L. 109-366 120 Stat.260Q codfied at10 U.S.C § 948aet ®q (2006
[hereirafter 2006 MCA]; Mili tary Commissians Act of 2009 PuB. L. 111-84 123 Stat.219Q 2574amending 10
U.S.C 948aet seg. [hereinafer 2009MCA)].

210U.S.C §8801et seq.

$10U.S.C 8813.
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article 13 applcable to deendants before the canmisson charged with offensestha all egedly
occurred prior © the enactment of the 2006 MCA?*
3. Statement of Facts: Amicus accets hefacts as tated by Mr. Khan. Further, Mr. Khan
is acused ofconspracy, murde and attempted murder in viadtion of the bws ofwar, and
spying(offenses under the 2009 MCA), with the aleged adions supportingnesechages
occurring between Januay 2002and August 2003

Mr. Khan was subgd to incommuntado deention and inteogation by tre U.S.
Governmat from ealy 2003 to $ptember 200 toas part of the Central Intelligence Agency’s
Rendition, Interragation, and Detention prgram. This progam is outined in theU.S. $nate
Seled Comnitteeon Intelligence (SSQ) Study on the Central Intelligence Agency’s Detention
and Interrogation Program (RDI Program).® During his period of detenthn bythe United Sates
Governmat, Mr. Khan was subgd to conditions & confinementand trestment thatwould
justify aremedy pursuat to article 13, UGVJ if proven.’

Prior to enatment of the2006 Miitary Commisgons Act on Ot 17, 2006 article 21 of

the UQVJ provided the statoty autharity for the convening and use émilitary commissions to

410U.S.C 883%(b). The efedive date 02006 MCA was 170ct. 2006 In it, article 36, UCMJ, 10 U.S.C. § 836(b)
was amendedto excludemilit ary commissions convenedunderthe rew chapterd7A (mili tary commissions under
the 2006MCA, andthe subsequert 2009 MCA) from the reqirement of uniformity that existed prior to thatdate.
The corstitutional pemissiklit y of that change,when apgied tocharges asing from ads thatpredatedhe stautory
changejs the undellying constitutional question that is atissue in the question of whether article 13 of the UCMJ’s
protections against pretrial purishmert apply to currert mili tary commissions convenedunderthe 2009MCA.

5 ReferredCharge Shke, United States v. Majid Khan, available at
https//www.mc.mil/Portals/0/gfsKhanKhan%20Referred%2@harges).pdf.

6 All citations areto the dedassifed, redaded Exeautive Summary that was releaed by the U.S. Govermmert and is
availabe ondine.Senate SelécCommitteeon Intelligence, THE SENATE INTELLIGENCE COMMITTEE REPCRT ON
TORTURE, COMMITTEE STUDY ON THE CENTRAL INTELLIGENCE AGENCY’S DETENTION AND INTERROGATION
PROGRAM [hereirafter SSCI EXECUTIVE SUMMARY] (9 Dec 2014) available at
https//www.govinfo.gov/cortert/pkg/ CRPT-113srpt288/pdf/CRPT-113srpt288.pdf (visitedon 29 Apr. 2019).
"Seeeg., id., at89n. 497 (Khansubjed to deepdeprivation, nudty, dietarymanipulation andmay have been
subjed to waterbath) 100 n. 584 (Khan subjed to recal rehydration and feeding); 105 n. 615 (waterbath) 114 n.
673 (redal rehydation andfeedng); 115 (same).
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try alleged violations of thelaws of war.® All charges @ainst Mr. Khan referral to tial by
military commisson pursuat to the 2006 MCA asmendel in 2009 anse from misconduct ha
allegedly occurred prior to 2006.

4. Law and Argument.

A. ExPog Fado.

The U.S. Mnsitution prohibits he enactment of ex postfacto laws.® In Calder v. Bull,
the Supreme Courixplained thathis consttutiona prohibiton includel: “Every law that
changes the punishmnt, and inflicts agreaer punshment, than thewaannexed to the aime,
when committed.”2® The Supreme Courtather than atmpting ‘to predsely delimit the scope
of thisLatin phrase [has] . . . instad given it substance by an accretion of case law.”! The
Court, in e@amining the component of théx PostFado Clauseprohibiting laws that chage the
punishment for a crime, has explained that the touchstone of the inquiry is when “a given change
in law presents a ‘sufficient risk of increasingthe measuref puniskment athched to the overed
crimes.”’12 The Court further explained that the qustion of whetherachangein thelaw has

created such a risk cannot be reduced to a single formula, but is instead “a matter of degree.”*3

8 Art. 21, UCMJ. This provision was originally enaded as aticle 15 of the 1916Articles d War. Act of Aug. 29,
1916, ch. 418, § 3, Art. 15, 39 Stat. 652 [hereinafter 1916 AW] (“ ART. 15. NOT EXCLUSIVE.-The provsions of
these aiclesconfering jurisdiction uponcouits-martial shall not be corstruedas depiving military commissions,
provest @urts, or other military tribunals d concurremjurisdiction in resged of offendess or offenses bhatby the
law of war may belawfully triabde by such military commisdons, provost courts, or other military tribunals.”).
[hereirefter 1916 AW].

9U.S.CoNsT. art. |, 89 (“No Bill of Attainder or ex post facto Law shall be passed”).

10 Calder v. Bull, 3 U.S. 386, 390 (1798)(“1st. Every law thatmakes anadion done before¢he pasing of the law,
andwhich was hnocent whendone,criminal; and purishes sich adion. 2d. Every law that aggavates acrime, or
makes it greder than it was, wkencommitted. 3d. Every law that changes he purshment, andinflicts a geaer
purishment, than thelaw anrexedto the ciime, whencommitted. 4th. Every law that alters tte legal rules o
eviderce andreives lessor different, testmony, thanthelaw requredat the time ofthe commissia of the
offence, in orderto convict the offender”).

11 Dobbert v. Florida, 432U.S.282, 292 (1977)

12 peugh v. United Sates, 569U.S.530, 540(2013)(quoting Garner v. Jones, 529U.S. 244, 250(2000)(interral
qudations omitted) (emphasisadded)

13 peugh, 569 U.S. at539 (quaing California Dept. of Correctionsv. Morales, 514U.S.499, 509 (1995))

4
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In cases desaibing when such a proibited diange has ocurred the Supreme Court ha
held that a sentencing court “applying amended sentencing guidelines that increase a defendant’s
recommendead entene rangecan violate the Ex Bst Fado Clause, notwitstandinghe fad tha
setendng courts possess distion to devide from the recommended sntending range
Similarly, it has held that a state’s alteration of its “gain time” credit Systemwhich rewvards an
inmate for “good conduct and obedience to prison rules by usinga statutoryformula that educes
the portion othis sntene that he must serve”!® dso violates theEx PostFado Clause Thus,
even dianges in entercing guidelineswhich invave the &erdse of discetion by the senteting
court, ornegativey ater the baisfor claims that would eduae the amountof time actually
servel, can violate theex postfacto prohibtion

In Al-Bahlul v. United Sates, the D.C. Circuit accepted the government’s concession that
the pohibitions of the Ex Bst Facto Clause pplied at Guantarmao nilit ary commissiong’ and,
of the seva judges participatingin thefirsten banc review of the @ase five agreed that this
clause @plied at Guantanmo1® In Boumediene v. Bush, Jusice Kennely explained that‘e]ven
when the Uhited Sates acts ouside its borders, its powsae not ‘absolute and unlimited but
aresubpd ‘to such estrictions as ee expressed in the Conistition.”° Although the
Constitution’s application to U.S. governmental action abroad has differed depending on whether

the constitutional restriction is considered a “structural limitation,” such as sepaion of powers,

14 Peugh, 569U.S. at 541 (descibing Miller v. Florida, 482U.S.423, 435(1987))

15Weaver v. Graham, 450U.S.24, 25 (1981)

16 See Peugh, 569U.S. at539,

17 Al Bahlul v. United States, 767 F.2d 1, 63 (2014)(en banc) (Kavaraugh J.,concuring in the judgmert in and
disserting in pat).

18 Al Bahlul, 767 F.3d at63.

19 Boumediene v. Bush, 553U.S.723 765 (2008)(quoting Murphy v. Ramsey, 114U.S. 15, 44 (1885))

5

Filed with TJ Appellate Exhibit 033B (Khan)
3 May 2019 Page 5 of 27

UNCLASSIFIED//FOR PUBLIC RELEASE



UNCLASSIFIED//FOR PUBLIC RELEASE

or as an “individual right,”?° someconditutional restrictions sich as thé&x PostFado andBill
of AttainderClause sound in bothf consdered a strudurd limitation, then theconsttution is
presumed to apply “whenever and wherever the U.S. government acts.”?! Even unde the olde
Insular cases, protections of fundamental ghts wereconsicered to applyeven in unincorporated
ovesess taritories. In Downesv. Bidwell, the Court spafically listed thgrohibition aginst ex
postfacto laws & ore that ges to he power of Congss b act at all 22

In thelnsular cases and United Sates v. Verdugo-Urquidez, the Supreme Court
recognized that “only fundamental constitutional rights” are guaranteed in unincorporated
territories 22 and the pohibition against ex postfacto laws was explicitly included in that ore

caegory.?* Becaisethe Ex PostFado Clause’s prohibitions are among those fundamental

20 See Jules Lobel, Separation of Powers, Individual Rights, and the Constitution Abroad, 98 lowa L. REv. 1629
1631(2013) KAL RAUSTIALA, DOESTHE CONSTITUTION FOLLOW THE FLAG? THE EVOLUTION OF TERRITORIALITY
IN AMERICAN LAW, 244-45(2009)

2! Lobel, supra note 20, at1631

22 Downes v. Bidwell, 182U.S.244, 27778 (1901) (“There is a clear distinction between such prohibitions as go to
the veryroaot of the paver of Congresdo ad at dl, irrespedive oftime orplace andsuch as are opeative orly
‘throughout the United States’ or among the several States. Thus, when the Constitution declares that ‘no bill of
attainder or ex post facto law shall be passed,’ and that ‘no title of nobility shall be granted by the United States,’ it
goes to tle canpetercy of Congress topassa hill of that description.”); see also Max Farrand 2 THE RECORDS OF
THE FEDERAL CONVENTION OF 1787, ed Max Farrand(New Haven: Yale University Press1911) 375-76(Ex Post
Facto clause among the “first principles of Legislation” and such clause unnecessary because such laws were “void
of themselves” and therefore it was unnecessary to prohibit them.).

23 See United Sates v. Verdugo-Urquidez, 494 U.S. 259, 268(1990) citing Dorr v. United States, 195U.S.138 148
(1905) Downes, 182U.S. at282-83 (“We sugges, without intendng to dedde, that theremay be a dstinction
between certain natural rights, enforced in the Constitution by prohbitions against interferere with them, andwhat
may be temedattificial or remedal rights, which are geauliar to our own system of jurispruderte  Of the fomer
classarethe rights toone's own religious opinion andto a public expressn of them, or, as sonetimes sid, to
worship Gad accordng to the dctates @ one's own corscience the light to personal liberty andindividual propety;
to freedom of speech and of the pressto freeaccess tocoutts of justice, todue preessof law and to anequal
protection of the laws; toimmunitiesfrom unreasonalle seaches andeizures,as well as crel andunusual
purishments; and to auch other immunities as ara@ndispensable toa freegovermmert. Ofthelatterclass arethe
rights tocitizership, to suffrage,andto the paticular methods of procedure pantedout in the Constitution, which
are realliar to Ango-Saxonjurispruderte, and some of which have alealy been heldby the States tde
unnecessary to the proper protection of individuals.”) (internal citation omitted).

24 Dorr v. United States, 195 U.S. at 142 (“the exercise othe paver expresby grantedto governtheterritories isnot
withou limitations . . . incommonwith all the dher legislative pavers of Congressif finds limits in the express
prohbitions on Congressnat to do certain thngs; that, inthe exercise othe legslative paver, Congres canna pass
an ex post facto law or bill of attairder’). Evenin evaluation of rights that partake oboth stuctural andindividual
rights protections, sichas whetherthe right of haleas apgdies @ Guantanamo, the Court has sedathreepat test to
detemine if the prolibition will apply extra-teritorially. See Boumediene v. Bush, 553U.S.723 759 (2008)
(explaining prior Court decisions, “whethera corstitutional provision has extrateritorial effed depend uponthe

6
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constitutional provisions that affect Congress’s power to legislate—no mattr where that
legslation isexpected to @ply—it applies as a restriction on the government’s legislative
authority exerased ove individuds subjed to tria by military commisson underthe 2009
MCA. Thisdauseis appicable at Guantaamo.?®> As will be explained below, whenansdered
in connection with the UCMJ’s prohibition against pretrial punishment, this means that divesting
any defendant sulject to military commission yrisdiction of this protetion for offenses that
aroseout of albged misconduct hat ocairred prior to the enament of the Mil itary Commission
Act of 2006 vioktes theprotection against ex postfacto legislation.

B. TheHistory of Military Commissions, The Procedure and Article 36() of the
UCMJ.
Mil itary commissons wee implemented in the Aerican military system n
1847, when “[a]s ommande of occupied Meican territoly, and havingavail able
to him no oher tribunal, General Winfield Scott . . . ordeed the establishment of
both *“ ‘military commissions’ ” to try ordinary crimes committed in the occupied
territory and a “council of war” to try offenses against the law of war. . . . [T]he
need for military commissions durinfthe Mexican and Civil Wars] was driven
largely by the then vey limited jurisdiction of courtsmattial:” “The occasion for
the military commisson arises principajl from the &a tha the jurisdction of the
courtmattial proper, in ou law, is restricted by satute almost exlusively to
members of the military force and to certain specific offences defined in a written
code’ Id., at 831 (emphsis in orignal).”?

In addition © praibiting the use of mil&ry commissions o try any offensewithin the

jurisdiction of courtsmartial, Scott required that military commissions would be “appointed,

‘patticular circumstarces, tre pradical necessties,andthe pasille altemativeswhich Congressadbeforeit” and
in patticular, whether judicial enforcemert of the provsion would be ‘impradicable andanomalous.””) (citing Reid
v. Covert, 354U.S.1, 74-75(Black, J.,plurality)).

25Evenin 1912 the milit ary corsideredthe piinciples d the Ex Post Fado Clause to be applicale to Presidertial
rule-making for the Articlesof War authorizedby statute.When discussing the President’s order establishing
maximum peralties n coutts-martial for violations of the Articles d War, MG Crowder (the Army JudgeAdvocae
Geneal at the time) testified before Congress that the President would be “restrained by constitutional principle”
from changing the maximum peralty orderto apgy to offenses aftertheir commissian. See On H.R. 23628 Being a
Project for the Revision of the Articles of War: Heaings beforeH. Comm. on Mil. Aff, 62dCong 58 (1912)
[hereirefter 1912Heaiings], available at https//www.loc.goVrr/frd/Mili tary Law/pdf/heaing comm.pdf.

26 Hamdan v. Rumsfeld, 548 U.S. 557, 590-91(2006)(citing W. Winthrop, MILITARY LAW AND PRECEDENTS831-
832(rev. 2d ed 1920)
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governed, and limited, as nearly as practicable,” by the lav governirg courts-matial >’ and
furtherlimited thepunidsimenta commisson could @judge to hat which wouldoe goplicable
for like ases eisting in he United Sites?® Although the two original Mxican War-era
military tribunals wee collapsel into one inhe Civil War, the sepate amuncil of war being
unneessay, the indamenta restrictionsimposeal by Scott were dso appied in the Cvil War
commissionsin the absereof any setute or regulation governiig the poceedings of military
commissions, they were “commonly conducted according to the rules and forms governing
courtsmartial.”?°

In 1916 Myjor Generd Enoch H. Crowde The Army Judg Advocate Generd during
the World War | period,began his “project” to updae and revise the Aticles of War, including
an initiative to add jurisdition ove law of war offenses to general courtsmattial, preservethe

traditional jurisdction of military commissionsand toexplicitly authoriz the Presidenot

2TWILLIAM E.BIRKHIMER, MILITARY GOVERNMENT AND MARTIAL LAW, 97 (Washngton, DC, James J.Chapman
1892) JosephF. Kasun, Civil affairs andmili tary government in Mexico underGeneal Winfield Scdt, 1847-1848
38-39(Apr. 28, 1965)(unpubishedM.A. thesis,University of Arizona)available at
https//repcsitory.arizona.edibitstrean/handle/10150551771/AZU TD BOX255 E9791 1965 143df?sequere
=1 (lastvisitedon30Apr. 2019),

28 Kasun, supra note 29, at 37; Erika Myers, Conquering Peace: Military Commissions as a Lawfare Strategy in the
Mexican War, 35 AM. J.CRIM. L. 201, 215220 (2008) (Because of Scott’s concern that the American public would
be suspicious of the application of “martial law,” he cabined the then-necessary military commissions he estalished
within thelimits of offenses andoun shments recognizedin the canmon-aw and underthe laws of watr.).

22 WILLIAM WINTHROP, MILITARY LAW AND PRECEDENTS841 (rev. 2d ed. 1920)(“In the abserce of any statuteor
reguation governng the praceedngs of milit ary commissions, the same are cenmonly conductedaccordng to the
rules andorms governng couits-matrtial; BIRKHIMER, supra nate 28, at 426 (“Military tribunals, under martial law
auhority andin abserce of statutoy reguation, shoud observe as aaly asmay be comsigertly with their purpcse,
the ruesof procedure ofcoutts-martial. This, however, is not obligatory.”); STEPHENV. BENET, MILITARY LAW
AND THE PRACTICE OF COURTS-MARTIAL (4™ Ed. 1864) (“These commissions were appointed, governed and limited
as realy as pradicale, as pescribedfor coutts martial; their proceealings tobe remrded reviewed ,revised,
disapprovedor confirmed, andtheir senterces exeauted all as rea asmay be, as inthe cases ofthe praeedngs and
sertences of couts-martial; " provided thatno mili tary commission shall try any case, cleatty cognizalbe, by any
coutt-martial, andprovided alsothatno sentence of a milit ary commission shall be put in exeaution against any
individual belongng to thisarmy, which may not be, accordng to the rature anddegeeof the offerce, as
estalishedby eviderce, in confomity with known purishmerts, in like cases,in some one ofthe statesof the
United States of America.”); GEORGE B. DAVIS, MILITARY LAW OF THE UNITED STATES, TOGETHERWITH THE
PRACTICE AND PROCEDURE OF COURTS-MARTIAL AND OTHER MILITARY TRIBUNALS 309, 313(1898)(sane); see
also C. HOWLAND, DIGEST OF OPINIONS OF THE JUDGE ADVOCATES GENERAL OF THEARMY 1071(1912)
[hereirefter HOWLAND].
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prescriberules of procedureto govern bdh. The latter revision was enacted aganst the bakdrop
of prior courtsmartial practiceand Manuals for Cous-Martial tha historically required
adherence “in general, so far as apposite, [t0] the @mmonrlaw rules of @idence as observed by
the United States courts in criminal cases.”3° Prior Manuads, illustrating courts-martial procedure
from 1890 to 1908equired reasoreble alherenceto the equirements of trules of @idence
and proedure, but alloned sorne leeway from stict adheence becaise of theecognition hat
mary of the paticipants in the military jusiice system wee not trained in tre law.®! Noneheless,
the potedions of the ommon law rules of evideeapplied in military courts. For &ample,
theseprior Manuals made hersay explicitly inadmssble, required witneses totestify only on
the bais of dired knowledge, largey preduded opinon testmony, prohibied leading questions
on direct examination, and requirel certific ation of written records.? Thus, fa from béng

forums ungoerned by the rule of law,courts-martal in 1916wererecgnized by mgjor military

30 See e.g. A MANUAL FOR COURTS-MARTIAL, ETC., UNITED STATES, 1908 45 [hereinafterl 908 MCM]; A MANUAL
FOR COURTS-MARTIAL AND OF PROCEDURE UNDER MILITARY LAW, UNITED STATES, 1898 38,[hereinafterl898
MCM]; INSTRUCTIONS FOR COURTS-MARTIAL AND JUDGE ADVOCATES, UNITED STATES, 1890,31-32, [hereinafter
1890MCM)]. Prior Manuals ae availalte at tre Library of Congres, Military Legal Resources site, at
https//www.loc.govrr/frd/Mil itary Law/CM-manualshtml. See Revision of the Articles of War, Heaiings befare H.
Subcanm. on Mil. Aff., 64" Cong 47 (Jun. 1916)[hereinafterJun. 1916Revision AW Heaings], available at
https//www.loc.govrr/frd/Military Law/pdf/Heaing subcanm.pdf .

311d.; see also DAVIS, Supra note 29, at 255 (“Courts-martial beingexeautive agenciesform no patt of the judicial
system of the United Statesand althoughCongres has providedno spedfic rulesfor ther guidarncein this resged,
andalthoughtheir procedureis exemptedfrom the opeation of the Fifth Amendmert to the Constitution, these
tribunals $roud in general follow, S0 far as hey are applicale to milit ary casesthe rdes d evidence observedin
the civil courts, and espedally those apdied by the couts of the United Statesn criminal cases.‘As caurts-matrtial
are na bound however, by any statte in this paticular, it is thus opento them, in theinterestsof justice, toapdy
theseruleswith moreindugence than the civl courts—to allow, for example, morelatitudein the introduction of
testmony andin the examination andcrossexamination of withessesttan is commonly pemitted by the latter
tribunals.In suchpaticulars, aspersons on trial by coutts-martial are ordinarily not versedin legal cience or
pradice, aliberal course shoud in geneal be pusuedandanover-techicality be avaded’”).

32 See e.g. 1890MCM, supra note 37, at36 (hearsay inadmissilde); BENET, supra note 29, atchapterXX (chapteron
common law rules of eviderce applicalte in coutts-matrtial); DAVIS, supra note 29, atchapterXV (same); 3 SIMON
GREENLEAF, A TREATISEON THE LAW OF EVIDENCE (Boston: Little, Brown and Company, 1853)(descibing
common law rules of eviderce in coutts-mattial) , available at

http://www.nycouts govlibrary/queens/Lincan/greenleafshtml (lastvisitedon 23 Apr. 2019); WiLLIAM C. DE
HART, OBSERVATIONS ON MILITARY LAW AND THE CONSTITUTION AND PRACTICE OF COURTSMARTIAL: WITH A
SUMMARY OF THE LAW OF EVIDENCE AS APFLICABLE TO MILITARY TRIALS (New York 1846)(extersive dscussim of
common law rulesof eviderce applicalte in coutts-matrtial).

9
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law treatises of the time asgoverned by the traditional piotedions provide by thecommon law
in criminal trids, with limited statutor exceptions and miitary commissions sed the same
procedures & @urts-mattial.

One of MG Crowder’s goals in the 1916 revision of the Articles of Warwas to ensug
that courtsmattial pradice sd outin Army regulations, orders, opublicaions undeauthority of
the Secetary of War wassupporte by satutory authority and aligned with fedea practiceto
the mximum extent padicable. Prior to this revision, onlya smallsubset bcourt-martid
procedure was establishe by statue—the remainde was based oncommonlaw and customof
the Army, ard was acomplished prinarily through generd orders issuedy the Resident,
Secraary of War, orsulordinatecommandas. To remed the lack of statutoy autharity for sut
practice, Crowdea proposd what would beomearticle 38 of the 1916 W (which ulimately

becameart. 36 of the UCM,Jas late amende):

The President nay, by regulations, which henay modiy from ime to time,
prescribethe procedures includingmodes of profy in cases bdore courtsmattial,
courts ofinquiry, military commissionsand othemilitary tribunals, whech
regulations kall insofa as he dem pradicable, gply the rules bevidernce
generdly reagnized in the trial of criminal eses in thedistrict courts of the
United Sates: Provided. THanothingcontiary to or inconsistent with these
articles shall be so psaibed: Provided fuher, That all rules madm pursian@
to this artcle shall be laid biere the Congress annuall 10 USCs. 1509

Within article 38as originally proposed weretwo majorpropasds to bringcourtsmattial into
alignment with the proedural rules ofederal criminal couts. In addition to the authorit for the
President to precriberules of proedurein article 38 (the precursor to the UCMJ’s article 36)
the revision also eplicitly aigned the rule deling with the dfect of trial irregularities with tha

applicable in federd courtts, imiting it to cirrcumsences wherethe error affected thesubsantial

33 Article 38, 1916 AW, supra note 8.
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rights of theacaised. This chage statutoril recognized thecustonary pradicd “latitude”
employed by courtsmartid in adh@enceto the common-law rules of evidence, and equalized the
effed of any technicd non-compliance with these rulesin couts-mattia with the standard
applyingin federd criminal courts. Bfore Congress,MG Crowder defended the propoda
authoriang the President to pseribeprocedures for themilitary justice sysem by repeatedly
emphasiing that such aauthoriation would belimited to matters of predureonly, and would
not extend to the essential rules of evidemcbudens of proof* Based on tteserepeaedand
lenghy assuances Congresemdedwha becane article 38 d the 1916 AN; and, @ a

sdeguard @ainst abuse dso reguiredthat thesgrocedures be annually submitted to Congess®

As a result of addingjurisdiction owr law of wer violations to gneral courts-mattial,
Crowder dso propcsed the adition of thenew article 15to presene the tiaditional jurisdction
of military commissions wer such dienses—this provisionlater became atticle 21, UQVJ 36
Becaisemilitary commissionsyrisdiction was limited to @ses which ould notbe tried unde
the Articles of War unless explicit statubry authoriy provided br conaurrent jurisdiction, as it
had for the dense of spying, Gowder was concerned that adingjurisdiction overoffenses
under thdaws d war to generd courtsmattia in the nev article 12, wouldresultin a

deprivation of that jurisdtion for military commissions’’ As a reult, he proposgarticle 15 to

34 See Jun. 1916 Revision AW Heaiings, supra note 30, at58, 63; 1912 Heaings, supra note § at64.

35 Appendx to On S 3191, Being a Project for the Revision of the Articles of War, Heaiings beforeS. Subcanm. on
Mil. Aff., 64" Cong (Feh 1916))to S.Rpt. No. 130, Revisions of the Articles of War, 64" Cong, 97 (1916)
[hereirefter Feh 1916Revision AW Heaings], available at https//www.loc.govirr/frd/Military Law/pdf/RAW-
voll.pdf#page=2

36 Art. 15, 1916 AW, supranote 8 (“ART. 15. NOT EXCLUSIVE.-The provsions of these articles caoferring
jurisdiction uponcoutts-martial shall not be corstruedas daepriving milit ary commissions, provost aurts, or other
milit ary tribunals d concurent jurisdiction in resged of offenders or offenses bhat by the law of war may be
lawfully triable by suchmilitary commissians, provost ourts, or other military tribunals?”).

871912Healings, supra note 25, at 53; Feb.1916Revision AW Heaings, supra note 34, at41.
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presere conarrent jurisdiction ove law of war offenses inmilitary commissons, provost @aurts
and othemilitary tribunds. Impartantly MG Crovde emphasizd thatarticle 15,

just saves to hosewar ourts the juisdiction they now have ad nmekes ita

conaurrent jurisdiction with courtanattial, so ha the @mmander in thdield in

the time of war will be at liberty to employeithe form of court that bBppens to ke

convenient. Both tasses of court have the same procedure.®®
Opinions of theludg Advocate General and authoritative military treatises of thetime suppdr
the assetion thatmilitary commissons empbyedthe same cedure as wurts-maittia with the
exception of the minmum nunber of membersppoinid to ry the @se ° Winthrop wncurs:

“In the dsence of any sttute or regulation goveming the pocedures of military commissions,

the sane ae commonlyconduded aocording to the rules and formgoverning courts-matrial.”°

38 Feh 1916Revisions AW Heaiings, supra note 35, at40-41(Crowderthen insertedin the congresional heaing
an explanation from Winthrop’s MILITARY LAW AND PRECEDENTS, whichincludedthe fdlowing refererce to
military commissions: “Its composition, constitution, and procedure follows the analogy of courts-martial.””)
(emphasisadded)

39 HOwLAND, supra note 29, at 1070 (“IC8a(3)(d)[1]. Except in so far as to invest military commissions in a few
caseswith spedal jurisdiction andpower of purishmert, the statute lsv has failed to define their auhority, nor has it
made proision in regardto their corstitution, composition, or procedure.In corsequere, the rdeswhich apdy in
these paiculars togeneral coutts-martial have almost uniformly been apgied to mili tary commissians. They have
ordinarily been convenedy the same officeis as are atlnorized by the Articles d War to convene suchcouts, the
accusatins investigatedby them have keenpresentedn charges andypedfications smilar in form to those
entetainedby geneml coutts; their proceedngs have leen smilar andsmilarly recorded andtheir sentences have
been smilarly pased uponand exeauted . . . Their composition has &so been the same except thatthe minimum of
memberhas leen fixedby usageat three . . . Theyhave geneally alsobeen supgied with judge advoae as a
proseadting officer. A military commissian corstituted with lessthanthreemembers, or which proceededto trial
with lessthanthreemembers, or which wasnat atterdedby ajudge advoae, would be cortrary to precedert. . . .In
view of the amlogy prewaili ng andsarctionedbetween thesebodies andourts-martial, held thatmil itary
commissins would propety beswornlike geneal couts-mattial . . . ; that tle right of challenging their members
shoud be affordedo the accused thattwo-thirds of their members shoud corcur in deah srtences . . . ; ad that
the two years’ limitation would properly be applied to prosecutions before them. . . . “)(footnotes and citations
omitted)); WINTHROP, supra note 29, at841; DAVIS, supra note 29, at 309, 313 (“Except in so far as to invest
military commissinsin a few caseswith a spedal jurisdiction andpower of purishmert, that statte lav hasfailed
to define their authority, nor has itmade proision in regardto their corstitution, composition, or procedure.In
corseqence, the rdeswhich apgy in these paticulars togeneral coutts-mattial have almost wiformly been apdied
to military commissions.”); BENET, upra note 29, at 15 (Military commissions “should be ordered by the same
authority, be corstitutedin a similar manner andtheir proceedngs be conductedaordng to the same geneal rules
as couts-martial in order to prevent abuses which might otherwise arise.”); but see WILLIAM E. BIRKHIMER,
MILITARY GOVERNMENT AND MARTIAL LAW 312 (3d Ed. 1914) (“Regarding rules of evidence which should be
observedin their proceedngs, it may be emarkedthatmartial-law tribunalsare na to be bounceither by common-
law rules @ those which ordinarily governin couts-martial. Here, however, as intheir procedure,the rdeswhich
are olservedby coutts-martial may well be taken as a guide.”)

40 WINTHROP, Supra note 29, at841-842(Althoughrecgrizing thatthese war coutts aremore summary than
geneerl coutts underthe Articles ofWar, andthat treir proceedings will not be rendered “illegal” by the omission of
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Thus, dter 1916, article 38 authoried the Presidet to prescriberules of proedure and modes
of proof, for courtsmartid and military commissions Thisauthorization was enacted against the
historic practice of the War Department to “almost uniformly” apply the rules of courts-martial
to the onsttution, composibn, and proedureof military commissions, toricludeconsdering
any spedal pleas and defenses #

When the UBJ was enactedin 1950, Congess amendgarticle of War 38, makingit
article 36 UCMJ:

(a) Theprocedure includingmodes oforoof, in cases bdore courtsmartial,

courts of inqury, military commissionsand othemilitary tribunds may be

prescribe by the President by regulations which shall, so fas he consders

preacticable, goply the prindples of lav and the rules of evidege generdly

recognized in the trial ofcriminal cases in the United Sates district courts, but

which may not be contary to or incorsigent with this chpter.

(b) All rules and regulations nade unde this artcle shall be unifan insofa as
practicable and shél be reported to Gongress. 70A @t. 50.42

details equredupontrials by coutts, sich as he anissia of a spedfic oathfor members of the oppotunity to
challengemembers, or a record more summary than pemittedin a couts-matrtial, Winthrop concludedhat trese
omissions may propety be a lasisfor disapproal, paticularly in a cepital case He continued: “Pracedure.In the
abserce of any statuteor reguation goverring the pra@eedngs of mili tary commissias, the same are canmonly
conductecdhccordng to the rules andorms governng couits-mattial. Thesewar-couts areindeed more summaryin
their adion than arethe couts heldunderthe Articles d war, and as tleir powers are na definedby law, their
proceedngs— asheretoforandicated—will not be renderedlegal by the anissim of details eqredupontrials
by coutts-martial, such, for example, as tle adninistering of a spedfic oathto the members, or the affordng the
accusedanoppotunity of challenge.So, the reaord of amilit ary commission will be legally sufficient thoughmuch
more succnct thanthe form adoptedby couits martial, as—for example—whereit omits to setforth thetestmony,
or states it aly in substance. But, asa general rule, and as the only quite safe and satisfactory course for the
rendering of justice to both parties, a military commission will —like a court-martial —pemit and passupon
objedions interpasedto members, as idlicatedin the 88h Article of war, will formally arraignthe pisoner, allow
the attendarce of coursel, entertain special pleasif any are offered [if legally appaite], receive all the mateial
evidercedesiredto beintroduced, hea argument, find andsenterte after adequate eliberation, renderto the
conwening authority a ful autherticatedrecord of its procealings, and while in geneel evenlesstechrical thana
coutt-martial, will ordinarily and properly be governed, upon all important questions, by the established rules and
principles of law and evidence. Where essdial, indeed, to a ful investigation or to the dang of justice, these rues
andprincipleswill beliberally corstuedandapgdied.”) (emphasis added) (footnotes omitted).

4L WINTHROP, id.

4210U.S.C 8836(2002) compare 10U.S.C § 836as anendedby 2006 MCA, Puh L. 109-366, § 4(a)(3), Oct.17,
2006 120 Stat.2631(“(b) All rules and-eguations made undethisarticle shall be uriform insofar as padicable,
except insofar as applicale to milit ary commissions estatti shedunderchapterd 7A of thistitle.”) See Hamdan v.
Rumsfeld, 548U.S. at620. Congressiaal inclusion of this changeimplies that prior to itseradmert, the unformity
rule reagnizedin Hamdan would be reqiredfor military commissians underthe MCA.
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The UCMJ’s addition of therequirenment to goply the principles of law generdly applicable in
the trial of ¢iminal ases infedera district couts to herequirement to applthe generdly
recognized rules of evidence was notcontrovesid. However, thee was sgnificant disaussion in
the HouseCommitteeon Armed Servies on the issue of unifornyitunder article 36. Becaise a
centrd purpo® of theUCMJ was to achieve uniformyt legislators wee conerned thet the
President ould undo byregulation the uniformig Congess tad mandatedby enading the
Code™ As a reult the House addé subsetion (b) to requirethe Prsident to ensure that the
regulations wee uniform insofar as practicable, “leaving . . . enough leeway to provide a
different provision when it is absolutely necessary,”** yet siill requiring any such regulation not
be “contrary to or inconsistent” with the UCMJ.*® In ashort disusson, the ommitteedid
recognize thatarticle 36 would @ply to regulations @verningprocedures at military
commissions, but did natdve into theimplicaions of that conasion®

In Hamdan v. Rumsfeld, Jusice Stevensprovided the Court’s interpretation of this
uniformity mandag:

Article 36 places two restrictions on the President’s power to promulgate rles of

procedure for courtsmartial and military commissons alike Frst, no proedurd

rule he adopts may be “contrary to or inconsistent with” the UCMJ—however

practical it may seem. Second, the rules adopted must be “uniform insofar as

precticable.” That is, the rules applied to military commissions must be the same
as thoe applied to couts-mattial unless such uniformyt proves impradiceble #’

430n H.R. 2498, A Bill to Unify, Consolidate, Revise, and Codify the Articles of War, The Articles for the
Government of the Navy, and the Disciplinary Laws of the Coast Guard, And to Enact and Establish a Uniform
Code of Military Justice, Heaiings before a Subaom. Of the House Comm. on Armed Serv, 815 Cong 1014-1019
1061-1064(1949)

41d. at1015

451d. at1016-17(observing that the Presidenis boundby this Codein his promulgation of reguations underatticle
36).

461d. at1017.

4" Hamdan v. Rumsfeld, 548U.S.557, 620(2004)
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The second uniformily requirement, that the rulder courtsmartid and military commisson
mustbe “uniform insofar as practicable” was added duiing the development of the UCMJand,
prior to 2006, aplied to anarticle 21 military commission?®

By enating the 2009 MCA, Congessadopted ertain procedures that deiated from the
UCMJ. Theseprousions unquestinably supeseale the uniformiy requirement ofarticle 36.
Nondheless, Congess is sii limited ly the consttutional prohibiton of ex postfacto laws, and
any MCA provision inconsstent wih this cnsttutiond limitation on congessonal power is
invalid. Importantly, the benchmark from which these changes are measured is Congress’s
codification of “the longstanding practice of procedural parity between courts-matial and other
military tribunals” in article 36and in the American comnon law of war.*®

C. The 1948 Elsbn Act®° Article 16, 1948 Aticles of War (Article 13, UGWJ), and the
prohibition of unlavful prerial punishmenf?

In 1948, in he aftermath of World Wer 1, Corgress amended therficles of War to
includesubsantial new protections in miitary law: creding an indegndent Army Judge
Advocate General Corps;authorizng enlisted pesonnd to seve on couts-mattial; adding

articles to prohibit unlawful eammand influence;>2 implementing statutoy protedions aginst

481d. at617-620 (2004)(discussing “glaring historical exception” to the general rule of procedural parity between
courts-martial and commissions procedures andhow changes inarticle 36(b)andthe 1949Third Geneva
Convertion eliminatedany precedertial suppott for the vararncein procedures sedin the Yamashta mili tary
commission from the Court’s prior ruling in In re Yamashita, 327U.S 1 (1946) The Court in Yamashita “did not
pass on the merits of Yamashita’s procedural challenges because it concluded that his statis disertitled him to any
protection underthe Articlesof War. . . . A least @utially in resporse to subsequet criticism of General
Yamashita’s trial, the UCMJ’s codification of the Articles of War after World War II expanded the category of
persons aubjed thereto. . .andthe Third GenevaConvention of 1949extendedrisoner-of-war protections to
individuals tied for crimes canmitted beforetheir capture.”).

4 Hamdan, 548U.S. at623.

50 TheElston Act, H.R. 2575 A hill to amend the Articles of War to improvethe adninistration of milit aryjustice,
to provide formore efedive apllatereview, toinsurethe equalizdion of sentertes, andfor other purpcses,passed
as Title I of the Selectve ServiceAct of 1948 80P.L. 759, 62 Stat.604 (Jun. 24, 1948)(hereirafter 1948AW).
5110U.S.C §813

52 Article 88,1948AW, supra note 50 (to become art. 37, UCMJ).
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selfincrimination®® and ciitically, dearly prohibiting pretrial punishment?* The protestion
aganst pretrial punishment in article 16 ofthe 1948 Articles of War® was asignificant evolution
in military law, passe@gainst the bakdrop ofa nation-wide sa@andal involving the abusef U.S.
soldiers in the 18 Replacement Dgoot in Lichfield England®® This sandd was equivalet in
notoriety and the resulting outrageof the American people to the 2004\ Ghraib scandal; the
alegations and subsequent csemattial resulted in numerous public omplaints to Congess, a
U.S. Amy investgation ordered by General Dwight D. Eisenhowr, and resolutions in bothite
House ofRepresentatives and the Senaethorizng congressonalinvestigations of the

Lichfield abuse and curts-mattials.®’ Theabuses of US soldiers & Lichfield,*® charaderized by

53 Article 24, 1948 AW, id. (to become Art. 31, UCMJ).

S4Art 16, 1948AW, id. (to become at. 13, UCMJ).

SSArt. 16, 1948AW, id. ("No person subjed to milit ary law shall be confnedwith enemy prisoness or anyother
foreignnationals aitside ofthe coninental li mits of the United Statesnor shall any defendart awaiting trial be
madesubjed to purishment or peralties otker thanconfinemenrt prior to £nterceon charges aginst him.").

% Thetown is al® referredin tegimony, letters,andnewspaperaacourts asLitchfield. Ore citizenwrote to
Congressomplaining of the allegtions of abuse at Lichfield, as bllows: “Sadism, brutality, and flagrant misuse of
authority andrespomsibility has gone vrtually unpunshed with such purishmen ashas been made apparety being
in inverse ratio to tre rankand measure ofcortrol involved How this courtry can exercise the leadeship overthe
conqueredandother nations of Europe andAsia which the stateof the world demands as oumecessary obligation to
humanity andto ourseles,if suchan outstandng violation of our principles is allaved to remain uninvestigatedand
unremedied seem to be uterly incomprehensible. Letter of Arthur N. Turner, to Chairman, Military Affairs
Committee (Sep 5, 1946) H. Comm. Mil. Aff. Invest. 76"-79" Cong 1941-1946Rewrd Group233 Box 1,
National Archives andRe®rd Administratian [hereirefter House Lichfield Inved.].

57'S.Res.240, 79" Cong 2d Sess.(Mar. 14, 1946) H. Res.27, 80" Cong 1%t Ses (Jan 3, 1947) Aspatt of the
House investigation, the House Committee on Military Affairs (the pre@aessorto the House Armed Services
Committee) ®nt its own investigatorto observethe numerous coutts-matrtial on-sitein Europe andnteniew the
paticipants. As patt of hisduties, ths invegigator forwarded weekly repots preparedy the US Army, Europe
Judge Advocate General’s Office on the numerous courts-martial back to the House Committee’s Chief Counsel.
Because ofthe vdume ofcomplaints,the Committeealsoprepared a “form” response letter for use by congressional
members torespondo the numerois leters of outrage fram their corstituents.). See House Lichfield Invest., supra
note 56.

58 Amongthe abses were repais of hundred of soldiers who were conihedin unheaed cdl blocks with only one
toilet, beingforced to cleanthe floor with frozen water, forced to engagen strenuots cdisthenics for up to nine
hours a day as he nomal daily adivity with only a short bregk for lunch, forced to doule-time with their nose and
toes a@inst abrick wall as purishmenrt, andhaving their heads slanmed into the wall, being beaen with hoses,
clubs, andwhips, often to unconsciousness,with some soldiers dying from intracranial hemorrhages, beingshot in
the leg being denied medical care, being confined in “solitary” in a dark freezing cell with minimal food and water
andonly a bicket for bodly needs, oftenfor weeks atatime, andaftercomplaining of not having sufficient time to
ed meds, ldiers were foced to overea se\eral loadedtrays of food andthenwere forced to ingest catar oil (a
stimulant laxative). Sddiers woundedin combat al® descibedbeingdeliberately hit with clubs ontheir wounds.
Althoughmany of the soldiers hadbeen convictedby inadeqate gedal couts-martial for minor offences sich as
overstaying a pasdy a few hours (onesoldier descibedfifteen soldiers coutt-martialed in a praceedng that laséd
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Sarsand Sripes as “an American concentration camp run by Americans for American
soldiers,”™® shaed coveagein the New York Times, Time Magazine, and Stars and Sripes with
the internationlawar crime tribunals at Nembeg. Testimonybeore the HouseComnitteeon
Mil itary Affairs consdering the Hston Act anendingthe Articles d War included eferences to
the abusesta.ichfield.®° Tellingly the Lichfield abuses, sinilar to those in ta CIA RDI
program, also echoed abuses gperienced by US soldiers in American discplinary prisons n
France during World War |.5%

Againstthe bakdrop of this high prdile sandd, wha would utimatdy becomearticle
13 of theUCMJwas introducd as dloor amendment durg the House debate on pssage of the
Elston Ad in Januay 1948% When ofring his amendmat, Represatative James Filton,
although not pecificaly referenang the Lichfield abuses, insead described his visits © U.S.
disciplinary training fadlities in Italy in which American sobiers werecomingled with enery

prisoners ofwar and werepunished béore bang tried. Hisamendmaeat to pohibit both

42 minutes totaffor minor offerses such as keing AWOL a few hours). The Lichfield abise was a violation of the
8" Amendmert or the prolibition against auel andunuwsual purishment in the Articles of War, whether pre- or post-
conviction the scandal, combinedwith investigations conductedy members of the House Committee on Military
Affairs outragedmembers on how military prisoneis weretreaed See JACK GIECK, LICHFIELD, THE U.S.ARMY ON
TRIAL (TheUniv. of Akron Press1997) U.S.Army JudgeAdvocae Genenl weekly summaiies, in Haise
Lichfield Invest., supra note 56; National Affairs: The Colonel & the Pivate, TIME MAGAZINE, Sep 9, 1944 at12
(“Men had been beaten there with fists and rifle butts till they were unconscious, then revived and ordered to clean
up their own blood. Prisonets who complained of hungerwere gorgedwith threemeds atatime, then dosedwith
castor oil. Hours of calisthenics, of standing “nose and toes” to a guardhouse wall were routine punishments. Purple
Heat veterars were cliberately jabbedin their old wounds. Therewas even a glasty, sardoric slogan among
Lichfield guards: “Shoot a prisoner and be made Sergeant.”).

9 GIECK, supra note 58, atbadkcover.

80 OnH. R. 2575 To Amend the Articles of War, To Improve the Administration of Military Justice, To Provide for
Mor e Effective Appellate Review, To Insure the Equalization of Sentences and for Other Purposes, Heaiings before
the H. Comm. on Armed Serv, 80" Cong 1947, 2072(1947)[hereinafterEl ston Act Healings], available at
https//www.loc.goVrr/frd/Mil itary Law/pdf/heaings Nol125pdf.

51 This sort of ablse wasnot anew stay to Congress as $mil ar prodlemshadarisen at prisonfarmsin Frarcein
World Warl. See e.g., General March Tells of Cruelty Found in Army Prisons, N.Y. Times, 1l. 24, 1919 at 1
(describing abuse of U.S. soldiers at, where officers at “Hard-Boiled Smith’s: Prison Farm No. 2 near Paris were
beaen abwsedandrobbed)

6294 CoNG. REC. H.184(1948)
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cominding of American prisone&s with eneny prisoners ofvar and pretrial punidiment of
American soldirs was approved, becomingarticle 16 ofthe 1948 Aticles of War. %3

Although no herings wee hdd in the Senate, 8Elston Ad as amendé and passed in
the Housevas added without chage a an amendment to thesledive Service Ad of 1948 in
the Snae, and in ine1948, beame tre shortlived 1948 Articles of War.%* As aresult, the
provisionsaganst pretrial punishment, selincrimination, and unkaful command influene and
changes allowing enlisted members to s& on courtsmattial panels passl into the UGVJ a
yea later without contoversy or sgnificant delate (dthoudh the unlaful command influene
provision dd continue to reeve attention prior to passge of the 1950 UCMJ). Ultimatdy
article 16, of thel948Articles of War split into wo aticles under th UCMJ: article 12
(prohibiting confinement with enem prisones) and 13 prohibiting pretial punishment)

D. Article 13’s Prohibition of Pretrial Punishment and the Ex Post Facto Prohibition.

The Ex PostFado Clause of the U.S. @hsttutionwould condemn as unastitutonal
the military commission’s deprivation of protection aganst pretrial punishmentembodied in
article 13on the assertion that Congress’s desision to onit an an#&ogous aticle in the 2006 MCA
indicaes no such ptection isavailable. Prior to the 17 OctobeR006 éfective date ofthe 2006
MCA, military commission yirisdiction over Mr. Kha was basal exclusively onarticle 21 ofthe

UCMJ.5® Furthemore, thealleged misconduct hat forms the bsis for the ofenses for whih he

831d. (“[A]t the same training center, at Pisa, I have seen men held for months under physical punishment conditions
who were nad even tried yet. They were depived of beds; they were depived of sufficient clothing for their boards,
they were fored to deeponboard. Theywere pi underthis disciplinary training, gotten up for spedal inspedions,
forced to do work as I they had already been convicted. I said to those boys when I was at that training camp, ‘I will
try to sefirst thatyouare na confinedwith these eremy prisoneis andcertainly that you are nd punishedbefore
you have been sentenced.’”).

6494 CoNG. REC. S.510-5.7525(1948)

85 Mr. Khancoud have been tried by general coutts-martial underarticle 21, UCMJ, or for violations of applicalle
fedenl statites n fedeml cout, but the sole statutoy authority for a military commissian was article 21 at the time
of his allegedoffences.
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is chaged puisuant to the 2006/2009 ME pre-date tha effective date by several yeas.

Accordingly, it is ne@ssary to adknowledge thata military commisson convend pursuant to
article 21— not he MCA - would havebeen obligated ly article 36’s uniformity mandate to
apply the potections esthalishal byarticle 13. In this regard, it 5 important to note thathe
longstandimg prohbition aganst pretrial punishment reognized in both miitary and federd law
and onsetently applied to couts-mattial indicates ompliance with article 13 @uld notand an
not credibly be considered “impractical.” °® In addition o theamost sventy yeas of experience
of the American military justce system in endrcing theseprovisions, lhis condusion is bolstred
by the fad tha therequirements ofarticle 13align with the equirementf the USConsitution
and the norderogable obligations of both the Convewin Aganst Tortureand Comnon Article
3 of theGenevaConventions.

Mil itary case lawinterpreting allegations of petrial punishment site they haveboth a
statutoy (Article 13, UGMJ) and mnsttutiond dimension (due prass)®’ The Court of Appeils
for the Armed Forces (CAAF) has explainead in United States v. Zarbatany:

Article 13 UCMJ, prohibits wo things: (1)the imposiion of punisiment priorto

trial, and (2) onditions @ arrest or petrial confinement that ee more rigorous

than neessalry to ensue the acused's presence for trial. Thefirst prohibtion of

Article 13involves apurposeor intent to punish, demined by examining the

intent of detention oftials or by examiningthe purposes seed bythe estriction

or condition, and whether such purpesae'reasonably related to a Egitimate

governmental objectiveThe second prohibiion of Article 13 prevents imposing

undulyrigorouscircumstnces durirg pretrial detention. Conditionghat ae

sufficiently egregious nay give lise to a pemissve inference that an &cused is

being punidied, o the onditions nay be so ecessive & to constitu

punishment. ¢onditions hat are "arbitrary or pumposeless'tan beconsdered to
raise an inérence of punshment)%8

66 Hamdan, 548 U.S. at 624

67 United States v. McCarthy, 46 M.J. 162, 164-65(C.A.A.F. 1997)(citing Bell v. Wolfish, 441U.S.520(1979)and
United Satesv. Palmiter, , 20 M.J. 90 (CMA 1985)) see also United Satesv. King, 61 M.J. 225 227(C.A.A.F.
2005) The Supeme Court has rootedthe prdection agairst pretial purishment in the dwe processclause. See Bell

v. Wolfish, 441 U.S. 542, 535 (1979) (“Forunderthe Due Pra@essClause, a detairemay not be purishedprior to an
adudication of guilt in accordarce with due praessof law.”).

68 United States v. Zarbatany, 70 M.J. 169, 174 (C.A.A.F. 2011)(interral citations omitted).
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Both dimensions—statutoy, and mnsitutional—of the prolibition eganst prerial punishment
are hisoricaly rooted in significant systemicgovernmental abuses thaéd Congessand the
Supreme Court to providaeeaningful remedies for thelue pr@ess vioktion causel by pretrial
punishment. The angkis unde article 13 miitary jurisprudene cgptures both dinensiors, and
because it requires “meaningful relief” if available, ®° an interpretation of the 2009 MCA that
eliminates its aplicability violates theEx PostFado Clause, tleast as to etroactive
applicability of sich an interpréation to ofenses that ocurred bdore its dfective date.

The 2006 and 2009 MABs ae a hybrid system onethat dews from bot federal and
military jurisprudecein their subsénce and procedure. As discusskabove, the miliary
commisson avaikble to ty Mr. Khan as o the date of the adjed commisson of his ofenses,
the @nsitutiond measuringpointfor theex postfacto clausewas amilitary commission
recognized unde article 21, UCMJ. Under the predurd parity beween courtsmattial and
othermilitary tribunals equired prior to @tober17, 2006 byarticle 36, UGVIJ (and bythe
American common lawof war upon whch the jurisdiction of theammission is ulmatdy
based), article 13’s prohibition of and remedy for pretrial punishment would have ben avaibble
to a déendant in such a eammission. And undeZarbatany, meaningful raef is requirel for
violations of aticle 13 If Mr. Khan was punshel before trial, he would beentitled to a
reduction in anyfuture sentene for his ofenses uinde article 13. The equirement that
meaningful relief be provided moves the avalility of article 13 emedies from a category that

has anemrly speaulativeresult on the ulinatesentene, to one thacredesa sufficient risk of

89 Zarbatany, 70 M.J. at 177 (“we corcludethat meaningful relief for violations of Article 13, UCMJ, isrequired,
provided suchreliefis not dispropotionatein the contex of the case, including the ham an appellah may have
suffered andthe seriousnessof the offenses ofwhich hewas convicted”); see also United States v. Adcock, 65 M.J.
18, 24, (2007CAAF) (detairees tave aper seright to administrative credt for article 13 violations).

2C

Filed with TJ Appellate Exhibit 033B (Khan)
3 May 2019 Page 20 of 27

UNCLASSIFIED//FOR PUBLIC RELEASE



UNCLASSIFIED//FOR PUBLIC RELEASE

increasingthe “measure” of punidiment The Supreme Court’s use of the term “measure”
implies an guitable assssnent of the pnishment due, andemovingaright atiched to the
military’s sentencing regime, such as the right embodied in article 13, dfects the ultinate
sentene just as theetroadive alteraion of gain time credit or gplicaion of a diflerent
sentenang guideline enge would. Refusd to goply article 13 & aremedy for pretri
punishment wouldhuspresent a “sufficient risk of increasingthe neasure of punishment
attached to the covered crimes,”’® with a simibr unmnsitutiond result to tret recognized bythe
Supreme Court inited States v. Peugh and Weaver v. Graham.

Although the pocedures under the2009 MCA are a hybrid of military and federal
jurisprudene, thecommissionstiemselve ranain military tribunds. Congress base the 2009
MCA (and its 2006predecessor) on therocedures for trial by general courtsmartial. ”
Reagnizing in the 2009MCA that milit ary commissions mustrdw upon miltary law, Congess
instructed tha judicid interpreation of theUCMJ, while not binding on nfitary commissions, is
instrudtive. 2 Furthe, while Congess eylicitly makes thre provisions of tle UCMJ
inapplicable in miliary commissions unet the2009 MQA, " article 13, UQWVIJ is nd one of the
exempted provisions. For thoseremaining(which would include dicle 13), Congess stats that

they shall apply to trial by military commission “only to the etent provide bythe terms of sut

"Peugh, 569U.S. at 539.

71 2009MCA, 8948b(c) supra note 1.

21d. (“Chapter47 of thistitle does ng, by its terms, apgdy to trial by military commissian except as pedfically
providedthereinor in this chapter, andmany of the provsions of chapter47 of this title are bytheirtems
inapplicalbe to milit ary commissions. Thejudicial corstruction andapgication of chapterd7 of thistitl e, while
instructive, is therefore nboof its own force binding on milit ary commissions estattishedunderthis chapter”)
732009MCA, supra note 1, at§948b(dj1)(“The following provisions of this title shall not apply to trial by military
commissian underthis chapter (A) Section810 (article 10 of the Uniform Code ofMilitary Justice), relating to
spedly trial, including anyrule of coutts-mattial relating to peedy trial. (B) Sectiors 831(a) (b), and(d) (atticles
31(a) (b), and(d) of the Uniform Code ofMilitary Justice), relating to compulsory sef-incrimination.”). (C) Section
832 (article 32 of the Uniform Code ofMilitary Justice), relating to pretrial investigation.”).
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provisians or ly this chater.”’ Thetext of aticle 13 dos not Iimit its applcability in ary
way;® it is applicable to “any person, while being held for trial”’® and the e@ncurrent nature of
the juiisdiction exerdsed ly courts-matial and military commissons reinfaces itsuniform
applicaion to hosesubgd to U.S. military jurisdiction and trial under thiews of war.

E. Application of Potections Against Pretrial Punishrrent Are Consstent Wih Law of
War Prohibiions and as suchraPradicable.

Commonarticle 3 of the 1949 Genev@onwentions goplicable to the arrent conflict
with Al Qaeda,’’ prohibits “violence to life and peson, in partcular murde of all kinds,
mutlation, acud treament and toture’ and “outrages upon pesordl dignity, in partcular
humiiating and degading treatment.”’® Just as Arttle 13 equires hunanetreament of pre4rial

detaines, U.S. &w requires humane gament of law of war detairees.”® Defendants bedre

741d. at§948Kd)(2)(enmphasisadded)

7510 U.S.C. §813 (emphasis added) (“No person, while beingheldfor trial, may be subjeaded to purishment or
peralty otherthan arrest @ confinement uponthe charges pnding against im, nor shall the arest o confinemert
imposeduponhim be anymore igorous than the circumstances requredto indure hs presee, but he may be
subjeded to minor purishment during thatperiod for infradions of discipline.”).

6 Thejurisdiction underarticle 21, UCMJ,confering jurisdiction on coutts-martial in resged to offendes and
offenses underthe laws of war is concurrem

"Hamdan, 548U.S. at631

8 GenevaConvertion for the Amelioration of the Condtion of the Wounad andSickin Armed Forces inthe Field,
art. 3, Aug. 12,1949 T.1.A.S.3362 GenevaConvertion for the Amelioration of the Condtion of Wounded Sidk
andShipwredked Members of Armed Forces atSea.art. 3, Aug. 12, 1949 T.1.A.S.3363GenevaConvertion
Relative to the Treament of Prisoneis of War, art. 3, Aug. 12, 1949 T.1.A.S.3364 GenevaConwention Relative to
the Prdection of Civilian Pewsons in Time of War, art. 3, Aug. 12, 1949 T.1.A.S.3365

®Seeeg., UCMJ,10U.S.C 88893 928 928a; The Torture Act, 18 U.S.C §8 2340-234@; THE CONVENTION
AGAINST TORTURE, AND OTHER CRUEL, INHUMAN OR DEGRADING TREATMENT, Dec. 10, 1984 1465U.5T.S.113
Common Article 3, supra note 89; U.S.DEP’T OF DEFENSEDIRECTIVE (DoDD) 231001E, DoD Detainee Program
(May 24, 2017)[hereinafterDoDD 231Q01E]; Dep’t of Army, Reg. AR 190-8] OPNAV INST. 34616, AFJ 31-
304, MCO 34611] Enemy Prisoners of War, Retained Personnel, Civilian Internees and Other Detainees 2 (1 Oct.
1997)[hereinafterAR 190-8] (“1-5. General protection policy. a. U.S. pdlicy, relative to the treament of EPW, CI
andRP in the custady of the U.S. Armed Forces, is adollows: (1) All persons captured, detainedinterned or
otherwise heldin U.S. Armed Forces custady during the couse of conflict will be gven humanitarian care and
treament from the moment they fall into the rands of U.S. forces urtil final release orrepatiation. . . . (3)The
purishment of EPW, Cl andRP known to have, or suspeded of having, committed ®rious offenses will be
administeredlAW due praessof law andunderlegally corstitutedauthority perthe GPW, GC, the Uniform Code
of Military Justiceand the Manwal for Courts Martial. (4) Theinhumanetreament of EPW, Cl, RP is prohibited and
is not justified by the stress of combat or with deep provecation. Inhumanetreament is a €rious andpurishalde
violation underinterrational law and the Uniform Code ofMilitary Justice(UCMJ). b. All prisones will recive
humanetreamen without regardto race nationality, religion, pdliti cd opinion, sex, or other criteria. The fdlowing
adsare prolibited: murder, torture, corporl purishment, mutilation, the taking of hostages, £rsory depiivation,
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Guantanamo military commissons ae both.Humane treatment of prisorers has ben a belrock
prindple of theAmerican comnon law of war sine our Founding. Generd Geoge Washington
undescored the indamental ndure of our nation’s commitment to this principle:

Should anyAmerican solier beso bas and infamoussto njure ay [prisone] .

.. | do mos earnestly enjoin you to bring him to sth sevee and exemplary

punidiment as the enormgibf the cime may require. Should t extend to @ah

itsdf, it will not be disproportional tot$ guik at such dime and in such acause. .

. or by sieh conduct hey bring shame, disgaceand ruin to hemselvesrad their

county.80
In the Civil War, Frands Lieber included a similar prohibition in Geneal Order No. 100 whch
governed theArmies of the United Stes:

Mil itary necessty does ot admit of cudty—that is, the infliction of sufering for

the sake of siéring or for revenge, norof maiming or woundingexcept in fight,

nor of totureto extort onfessions?

This prohibition ontinued as aare tenet of tle American conduct of war, included in its

manuals fron 1914 b present day.®? Recognized in the Depatment of DefenseLaw of War

collective punshments, exeaution without trial by properauthority, and all cruel anddegading treament. c. All
persons will be respdedas human beings. Theywill be protectecgairst all acts bviolenceto include rapeforced
prostitution, assaut and theft, insults, puldic curiosity, bodly injury, andrepiisals d anykind. Theywill not be
subjededto medcal or scientific experiments. This list is not exclusive”); U.S.DEP’T OF DEFENSE LAW OF WAR
MANUAL 333(13 Dec 2016)[hereirafter DOD LAW OF WAR MANUAL] (“5.26.2 Information Gathering. The
employmert of measures recessary for obtaining information abou the enemy and their courtry is considered
pemissible826 Information gathemg measures,however, may not violate pedfic law of war rules.87 For
example, it would be uriawful, of course, to use torture orabuse to interrogate detaies for purpases ofgatheing
information.).

80_etterfrom George Washgton to Colonel Benedct Arnold, chargeto the Northern ExpedtionaryForce, Se.
14, 1775 (“Should any American soldier be so base and infamous as to injure any[prisoner]. . .1 do most earrestly
enjoin you to bring him to such severe andexemplary purishment as tte enomity of the crime may requre. Shoud
it extend to deah itsef, it will not be dspropotional to itsguilt at such atime and in such a cause... for by such
conduct they bring shame, disgrace and ruin to themselves and their country.”), available at

https//foundes archives govdocunents/\Waslington/03-01-02-0355.

81 U.S.DEPT OF WAR, Gen Orders No. 100 (Apr. 24, 1863) Instructions for Government of the Armies of the
United Satesin the Field, 916 (Paragraph 16 continues, “It does nd admit of the wse of poison in any way, nor of
the wanton devastatin of a dstrict. It admits of deception, but disclaims ads of perfidy; and, in general, military
necessity doesnat include anyad of hostility which makes the returnto peaceunrecessaiily difficult.).
82U.S.DEP'T OF WAR, WAR DEP' T DOCUMENT NO. 467, RULES OFLAND WARFARE 14 (Washington: Gov’t Printing
Office Apr. 25, 1914) (“13. What military necessity does not admit of.—Mil itary necessity does noadmit of
cruelty—that is,theinfliction of suffering for the sake of suffering or for revengenor of maiming or woundng
except in fight, nor of torture to extort confessions.”); U.S.DEP'T OF WAR, BASIC FIELD MANUAL 27-10,RULES OF
LAND WARFARE (Oct. 1, 1949) 7 (“25. Measures not justified by military necessity.—Mili tary necessity does no
admit of cruelty—that is, the infliction of suffering merely for spite or reveng; nor of maiming or woundng except

23

Filed with TJ Appellate Exhibit 033B (Khan)
3 May 2019 Page 23 of 27

UNCLASSIFIED//FOR PUBLIC RELEASE



UNCLASSIFIED//FOR PUBLIC RELEASE

Manual, prohibiion of tortue is ajus cogens norm binding on H nations eveywhereat all
time<$? and isprohibited by internationa human rights and irgrnaiona humanitarian law
treaties to whth the Lhited Sates isa paty.8* The Convention Against Torture, a tieaty ratified
by the Uhited Sates in 1994, include nonderogable pohibitions ajainst torture and crud or
inhumane treatment, prahibitions hat appy even in war.8 Although the 2009 M@ prohibits
detaines from elying on the 1949 @neva Conventions as the lsasfor aprivate right of action,
the potedions ofcommonarticle 3 prohibitng torture and inhunane trestmentarealso eflected
in DoD regulations that equire humanereament for all detaines 2 Thesemanuals ritect the
long-standirg United Sétes posibn tha torture and cud and inhumaa treagment areall

prohibited in wa.8’

in combat; nor of torture to extort confessions.”); Id. at 88-89 (“356. Right of trial.—No individual shoud be
purishedfor anoffense aginst the laws of war unlesspursuart to a sertenceimposed after trial andconviction by a
military court or commission or some other tribunal of competent jurisdiction designated by the belligerent.”); Dep’t
of Army, FieldManual 27-1Q TheLaw of Land Warfare guly 18, 1956)68, 107 (prohibiting moral or physical
coercionon prisonerof war in orderto induce himsef to admit himsef guilty of the ad which heisaccusedor on
protectedperson to obtain information.).

83 DoD LAW OF WAR MANUAL, supra note 79, at21, note 83,

841d.

8 DoD LAW OF WAR MANUAL, supra note 79, at25. Althoughthe CAT is a nonsef-exeauting treay, its
prohbitions areincludedin numerows U.S. human rights andinterrational humanitarian law treaies,andreflects tle
U.S. view that prohibition of torture andother cruel andinhumanetreatment is not impradical in war.

86 Compare DoDD 231Q01E, supra note 79, at q1d (This directive “Is not intended to, and does not, create any right
or benett, substartive orprocedusal, enforcealle at lav or in equty by anypaty against the United Statests
departments, agencies, or entities, its officers, employees, or agents, or any other person.”); with AR 190-8, supra
note 79 (no suchrestrictian.)

87 The United Stateproseautedits own soldiers for war crimes inthe Plilip pine Insurredion for waterboardng
detairees and tried Japaneseoldiers for waterboardng after World War Il . EvanWallach Drop by Drop:
Forgetting the History of Water Torturein U.S. Courts, 45 Colum. J.Trarsnat! L. 468(2007) The Civil War

milit ary commissim trying Captain HenryWirz for violations of the laws of war for inhumanetreament of Union
prisoners at Andersonville, convicted him of treatment that was similar to that included within the CIA RDI’s
allegedtreament of Mr. Khan See House Exec. Doc. No. 23, Trial of Henry Wirz, 805-808 40" Cong(Dec 7,
1867)(In addtion to finding him guilty of subjeding prisoners toextreme temperatues, lak of food, clothing,
blanlkets,terts, etc., andfilthy lice riddendisease causing condtions, ,the milit ary commission trying Wirz also
convictedhim of torture in the tortuous and cruel use ofdogs, staks and stresspasitions and the use ofvaccination
agerts). Evenwithin the curent hostili tieswith Al Qaeda, the United State#\rmy has court-martialedU.S. ldiers
for their role in the abise ofdetairees atAbu Ghraib. See e.g., Lynndie England found guilty in abuse of Iragi
detainees, N.Y. Times, Sep 27, 2005 Army Dog Handler is Convicted in Detainee Abuse at Abu Ghraib, N.Y.
Times,Mar. 22 2006 The SEREprogram uponwhich the CIA basedts RDI program, was itsef desgnedto enalte
U.S. military members towithstandconduct thatwould amourt to war crimes andgrew out of U.S. experierces of
North Korean abuse in the Korean War. SSCI EXECUTIVE SUMMARY, supra hote 6, at32, 32 note 135
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Applicaion of the protetions ofarticle 13 of the UCMJo trials by military
commissions, in ligt of the fundamentaature of this prohibiton, cannot be intpreted as
“impractical,” the sole criteria recognized by the Supreme Court justifying a deviation from
courtsmattial procedure for trial of pre-2006 MCA offenses unde the bws of war. Further,
becauseinterpretation of the 2009 MCA to o this article’s protections ragea significant
consttutional questin (certainly as to ts applcability to pre-2006 ofenses), unde thedoctrine
of consttutional avoidanethe @mmission should not ietpret this ®dion to prelude
application of article 13 n this ase Alternativel, as a courtequired to apply dueprocess of
law, the commission as a tribunal affording all the necessary ‘judicial guarantees which are
recognized as indispensable by civilized peoples’ has inherent power to remedy the abuse
experienced by Mr. Khan; article 13 provides éime-tested reredial scheme to@omplish ha
end 8

In fact, the applicability of an aticle 13-typeremedy has alrealy been recognized in a
2008 miitary commissons cae United Satesv. Jawad. Thae themilitary judge detemrmined
that dismissal as a potentiatmedy for a claim of torture as jgtrial punishment was within the
power ofthecommisson underR.M.C. 907. Bottlthe ba&emoton and theuling areinstuctive

on how to interpret R.M.C. 907’s permissible bases for the dismissal of charges.®® In thefaceof

88 AE-84, D-008 Ruling Defense Motion to Dismiss—Torture of the Detainee, Sep 24, 200§ at5, n.7 (evaliating
R.C.M. 907 andatticle 13 as pesuasive authority under2006 MCA provisions and Rules of Military Commissim
907, recogrizing availahlity of relief, but finding allegedtreament did not rise to the level to sippot dismissl), in
United Satesv. Jawad., available at https//www mc.mil/Portals/O/pifs/Jawad Jawad%20AE084%20
%20D008)%2MJ%20Ruling.pdf; see also 2006 MCA, supra ncote 1, at §948b(f)

89 See United Sates v. Mohammed Jawad, available at https//www.mc.mil/ CASES/MilitaryCommissions.aspx In
the Jawad case, both the motion to dismiss and the judge’s order evaluatedtlaims for torture as illegal pretiial
purishment and cited cases suppoting dismissalunderR.C.M. 907 on the basisof article 13 with both the motion
andorderspedfically citing United States v. Fulton, 55 M.J. 88 (CAAF 2001). See Defense Motion to Dismiss
Based on Torture of Detainee Pursuant to R.M.C. 907, 28 May 2008 at15, in United States v. Mohammed Jawad,
available at https//www mc.mil/Portals/0/mifs/awad Jawad%20AE084%203%20D008)xS%20Def%20Mot. pdf;
AE084, D-008 Ruling Defense Motion to Dismiss—Torture of the Detainee, supra note 88, atb, n.7
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government daims that the soleemedy under the 2006 MCA was exclusion of any coeced
statenens 2° the military judge instead interpreted the MCA’s instruction that UCMJ
jurisprudene was pesuaive authoriy to recognize an aticle 13-anologremedy under R.M.C.
907. Combininghe dfect of R.M.C. 907 ad the pesuasive aitharity of United States v. Fulton,
the military judge recognized the avawbility of dismissalor othe relief as remediesfor pretria
punishment, eva thoughhe dso deeminedthat the speific all egations did not justy dismissl
in that case

As stated abovéoth dmensions—statutoy, and consttutional—of the le@l prohibition
aganstand renedy for pretrial punishment ee historicaly rootel in significant sysemic
governmental ébuses that &d Congess and the $preme Court to developemedies forsuch
illegal punishment. “Dictated by the cold and cruel logic of belligerent experience” °* of the U.S.
military, these pradions ae an integrd part of the Anerican common law of war. The
speifics of thosehistorical abuses and thegimil arity to thoseall egedly experienced by Mr.
Khan & part of the CIA’s RDI program further support the commission’s consideration of Mr.
Khan’s allegations through the mechanism of article 13.
4. Condusion.

The Ex PostFado Clause of the U.S. @hsttution would condemn as upastitutonal
any refusal by the military commission to considell egations of petrial punisiment
experienced by Mr. Khan unde article 13.Prior to the 17 OctobeR006effedive date of the

2006 MCA, military commission jurisdetion ove Mr. Khan was based exclusively onarticle 21

% Governmert Resporse to Defense Motion to Dismiss Basedon Torture of DetaireePursuart to R.M.C. 907

4 June 2008inid., available at https//www mc.mil/Portals/O/mifs/Jawad/ Jawad%20AE084%20
%20D008)%20Gov%20Resp%200%20Def%20Mot. pdf

91 SENATE EXEC. RPT. NO. 9, Geneva Conventions for the Protection of War Victims, Repot of the Committee on
ForeignRelations, 84th Cong 31 (1955)[hereinafterSENATE GC EXEC. RPT. NO. 9], available at
https//www.justice.goVsitegdefaut/filesjmd/legacy/201403/15/senateeraep-9-1955pdf; GC3, supra note 78.
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of the UCMJ®? Thedl eged misconduct hat foms he bais for the dfenses for which hes
charged pusuant to the 2006/2009 ME pre-date that #ective dde by severd yeas. A military
commisson convend pusuant toarticle 21 would have ben obligatedby article 36’s
uniformity mandag to aply the protetions estabshed byarticle 13.Thelongstandirg
prohibition aginst pretial punishment reognized in both miitary and federd |aw and
consstently gpplied to caurtsmattial indicates omplance with aticle 13cannot cedibly be
considered “impractical.” % This contusion is bolstred by thefad tha therequirements of
article 13 algn with therequirements of the USd@hsitution and the norderogable obligations
of bath the Convention Against Torture and commonarticle 3. Refusal to do so m acommission
trial of offenses mmmitted bdore 2006 would thus viete theEx PostFado Clause In short,
extending the prtedionsaganst prerial punishnent codified inarticle 13to thismilitary
commissiontrial would merely require respect for treament principles @eply rooted in U.S
prectice, the Geneva Corventions, ad the UGAJ.

Request for Oral Argument: Amicusdoes notrequest oral egument.

/1sl] /18]

DRU BRENNER-BECK RACHEL VANLANDINGHAM
President Vice-President

National Institute of Military Justice National Institute of Military Justice
nimjemail@nimj.org nimjemail@nimj.org

202-430-5775 202-430-5775

92 Mr. Khancoud have keen tried by general couts-martial underatticle 21, UCMJ, or for violations of applicaltie
federl statites n fedeml coutt, but the sole statwory authority for a military commissian was article 21 at the time
of the offense.

9 See Hamdan, 548U.S. at624
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