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.MILITARY COM}lllSSIONS TRlAL JUDICIAllY 
G.UAI\Vf ANA.1'10 BAY, CUBA 

UNITED.STATES OF AMERICA AE;;O 

~ efonse Motion to Compel 
Production of Witnesses 

v. 

MAJIO SHOUkA TKHAN 

I 
February 28, :2019 

1. ~ im.elincss 

~ bJs motion is timelyfiled pursuw1t to the Am~nded Litigati011 and Trial Schoouling 

Order.~e<i .December 12, 2018 (AE Ol 6B:B)., 

2, (ljJkliefSough! 

~ a:jid Khan, by and through his undersigned counsel, respectfully requests that the 

Military Judge grant this motion and order the Prose¢ution to ptodm:.e the Defense's. requested 

wltnesse:s to testify in person in connection witlt his sentencing, includin'gin ·s~pport of his 

f<mhcq1.11ing n'lotion for pt~Lrial punishment credit and. qther pre.sentencing motions. Mt. Khan 

specifically requests that the Milit~ry Judge order production of the. 29 indiv-iduals identified a~ 

the Defense's request for production that was .. served on the Prosecution on January 2, 2019. See 
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Attachment C. 1 

~ r. Khan fu1ther requests that the Military Judge order the Prosecution to meet and 

confer in good faith with the Defense as to each of the Defense's other requested witnesses. As 

explained below, this relief is necessary because the Prosecution, J1aving initially requested an 

in-person meet-and-confer conference to discuss the Defense's request for production of 

witnesses, and having abruptly cancelled that conference as it was sche<luled to begin, has 

refused to negotiate with the Defense about its requested witnesses. 

3. ~ urden ofPrnof 

.,.rhe moving party must demonstrate by a preponderance ofthe·evidence that the 

r:equ.ested relief is warranted. See R.M.C. 905(c); RC 3.8. 

4. ~ )ve:rvicw 

~ s Mr. Khan has explairled in recent filings, he intends to present an extensive 

extenuation and mitigation case, aad to argue for a sentence of less than 19 years in the 

presentenc.ing proceedings and/or as a matter of clemency. He also intends to move for pretrial 

punishment credit against his sentence to reduce effectively any tenn of additional impdsonment 

that he may be re.quired to serve after his sentence is imposed. In order t..'> do this fuf.ly and 

adequately, Mr. Khan requires a substantial number of witnesses to appear in person and testify 

on llis behalf at his sentencing hearing and related proceedings. Io particular, Mr. Khan's 

extenuation and mitigation case must cover a 20~year time period. He must present a thorough 
, . 

and compelling social history that extends from his high school graduation in 1999 and the death 

...... ome ofthese requested witnes.~es are addressed i.n the body of this motion. Others are 
addressed only in Attachments C and E to the motion because their identities or the substance of 
their anticipated testimony are or.may be classified. See also AE 029 (M.C.R.E. 505 notice). 
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of his mother in 2001, which began-his tra.nsfQt1nation from a typical.Baltimore teenager to a 

high-\•alu¢ det:afu~c at Gua.n_tAnamo, through the present. tim:e, as well as matters concerning his 

rehabiHtation and wht)ther he is likely to present a future. tti~eat of d:ru1gerousn~~s. The breadth of 

·tit.is case~ as well ai.the nature and extentof Mr. l(han'$ bn.)tal tQrtute in CIA det~ntion, and bis . 

subsequent decision to plead guilty and c~perate ~ithout ex~ption for seven years despite the 

treatmentand conditions .lie was st1bjected to, are exceptkinal by any reas.onaole measure. 

~is case certainly bears no resemblance to the ordJnary cqurt-martial where, for: 

. example; a typical cooperating defendant may make ohe or two drug purchases for criminal 

investigators in a sting operation shortly 'before ~eing sentenced. It.is not .like· an ordinary court:. 

martial where a convicted defendant.may seek to present only gener.a! evidenc~ .qfgocd character 

agd i;epul:tltion. It is also not like an ordinary military or civilian c.ase where a detcndant 

convicted at trial or hy guilty plea would be able to bring witnesses into tlte courtroom to testify 

at sentencing withOut permission from.the prosecution. Nor is this case like Al Darbi, or other 

military commission guilty plea cases at Gti.antlmamo, where there was \ittle practical advantag~ 

t<> preoontit'lg an extensive senteacing case because.the a,ccused had an agreement to be 

transferred from Guan~namo so9n after sentencing,2 Mf;-.Kh.an has no sui::h deal. 3 H[s ool:Y, 

~ espite their transfer deals, and co11tl'ilry to the hard line position taken by the Prosecu.tion 
in. this case, the Prosecution permitted a:t least three foniity members offormerd~&inee David 
Hicks to travel from Australia. to Guantanamo for his sentencing. Fonner d<.,>tainee Omar K;hadr 
was also permitted to bring a Canadian professor with. whom he had studk!i to G~11ta1iamo, and 
.to call a former Staff Judge Advocate at Guantanamo. to testify·oo his behalf at sentencing by 
videofolk. · 

~n Februal'y 22, 2019> Mr. Khan submitted to 'the Convening Authority a proposed 
modifica.tionofhis plea agreement, which, ifacc.epted, woi1ld give up his sentencing case in 
exchangl} for his transfer from Guantanamo in t\vo y~:w~. · 
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chance to obtain an actual or effective sentence of less than 19 years and be reunited with his 
,· 

family before be r.eaohes his 50s is to present a $ubstaiitial extenuation and mitigation case, 

which his pretrial agreement specifically allows him to .de>. 
. . 

~ ut nerth« the Military Judge, the military panel, the C'..onvenini.Authority;tior 

others who will decide Mr, Khan's fate can properly address the relevant matter!? .i'..'>f substailtial 

signific.ince or detef'.!'!'!ine a,n appropriate sentence without hearfog testim~:my from witnesses who 

were directfy and personally involved with. Mr, Khan during each step of his kmgjoumey from 

life in Baltimore, to his brief but. und,isputed involvement with terrorism, to his brutal torture iii 

CIA detention, to his transfer to Guantanamo, and to his dooisfon to a:ccept full.responsibility and 

a~one for .his actions. See United States v. Williams, 3M.I. 239, 243-44 (C~M.A. 1977) (holding 

that testimony of witn~i;ses who l;:n;ew the accused at dtffe.rent and succeeding periods of time rs 

material.to sentencing nnd not cumulative); United Sta.ten,, Hanna, 4 M.J, 938, 939 (U;S.N. Ct. 

M. Rev. 1978) (holding that family background is material to sentencing fo!!owing guilty ple$.); 

cf; also • .e.g .• UnitedStates v. Thomas, 33 M.J. 644, 647•48 (N-M. (.'t. MH. Rev. t991) (denying 

ineftective assista.m ... --e of counsel cfaii:n where.. defense counsel "put on exte.nsivo extem.mtion 8nd 

mitigation evidenC',e, including the testimony ot' fan.iilyand non-family witnesses •• . all of whom 

describe-0.appellant'.s petsonal and profes~ional background from the'time.he was born through 

. the time of trial. They ~stified as to his non-viok;nt ~anoer, bis potential for rehabilitation and 

·his ability to be a productive .individual even in prison. A chapldn testified as to appellant's 

strong religious convictions, coricem f9r his family. and hi.s ahilityW be a productive i:nembet of 

society"). 
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~hose who wm decide Mr. Khan's punishment must hear directly from character 

witnesses such as the founer Staff Judge Advoe,-ate at Guantanamo, a. senior military officer who 

knew Mr. Khan personally for a period of years, recognized that he was materially different from 

other high-value detainees in terms of his character and motivation, and was intimate!y involved 

in. Mr. Khan's decision t-o plead guilty and cooperate (Witness #27). See Uniied States v. 

Carpenter, 1 N!.1· 384, 386 (C.M.A. 1976) (holding that stipulation ms not adequate substitute 

for personal appearance of superior military officer to provide character evidence at sentencing). 

They must also hear from others who have been, and continue to be, responsible for Mr. Khan's 

daily care and rehabilitation at Guantanamo (Witnesses #14, .17, 31). 

~n addition, those who will decide Mr. Khan's fate must hear from hostile witnesses 

such those responsible for Mr. Khan's brutal torture, whose demeanor and manner oftestiinony 

on the witness stand would be particularly important to observe in person (Witnesses #40, 42, 44, 

47-49, 53, 54, 63, 66, 67, TJ-75, 85). Their testimony about Mr. Khan's torture is essential to 

show the extent to which he has already been punished severely for hls offenses. See United 

States v. Sweeney, 34 C.M.R. 379, 384~85 (C.M.A. 1964) (court "wholeheartedly agree[s]" that 

witnesses' personal appearance and manner of testifying, personal integrity. and demeanor on. the 

witness stand go to weight of the testimony, and would be lost and ineffective if witnesses could 

not testify in person) . 

. ·~•t,for can an appropriate sentence be determined without hearing from those dire<:tly 

i!)lpacted by the offenses to which Mr. Khan pied guilty and who have suffered in his subsequent 

absence. Th~se witnesses include, for example, his wife (Witness #9), his young daughter whom 

he has never met (Witness #10), and a victim in this cas~ (Witness #11). Each would provide 
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compelling testimony favorable to him. As explained below, the substantial weight ap.d 

credibility of the in~person testimo.ny that such witnesses would pmvide is obvious. Put another 

way, could there be more persuosiv~ testimony in extenuation and mitigation of Mr. Khan's 

sent~nce than for him to meet his .daughter for the fir.s t time ever in the courtroom? To hea1· frorn 

this child about the impact of his absence on her life in Pakistan, without ever know Ing him, and 

how she and her mother, Mr. Khan's wife, remain foarful each day in their vi[lage outside of 

Karachi because they live under threat from terrorist groups as a direct consequence of his 

cooperation with the U.S. government? Or to hear a victim in this ca~e express sympathy for Mr. 

Khan, who has accepted legal responsibil tty for the terrorist acts that caused this perso.rt is serious 

injuries? There is precedent i~ courts-martial and these military commissions for such 

testimony. 

~ et, the Prosecution has improperly denied Mr. Khan' s requests for nearly all of h is 

requested witne-~ses, including the foregoing individuals and others who may be. willing to testif~t 

voluntarily at Guantanamo. The Prosecution has also refused to meet and confer or otherwise 

negotiate with the Defense -concerning the Detense's witnesses. The Military Judge should 

therefore grant this motion in its entirety. 

5 •. ~ ckground 

A. ~ ore 1'hemes of Mr. Khan's E~nuation and Mitigation Case 

~ s Nfr. Khan's family and other witnesses w ill testify, Mr. Khan. moved to the United 

States \\'Ub bis family in 1996, settled near Baltimore, Maryland, and obtained political asylum 

status in this country. He graduated from Owings Mills High School in 1999, and continued to 

live and work in the area. He bought a home, paid taxes, and suppoited hisfamily. 
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tf!l) J:n April 2001, his mother died from hepatitis. Her death was devastnting to Mr. 

Khan, his seven siblings, and their father. Mr. Khan, the sixth sibling and youngest of the four 

Khan sons, was particularly distraught by the loss of his mother, wilh whom he was the closest 

among the Khan children. Her death threw Mr. Khan's life into turmoil, which was compounded 

by the profound insecurity and difficulty of his being effectively stu~k between two cul~es, 

neither of which suited him entirely. Mr. Khan was the son of a traditional Pakistani fomily, 

with all the attendant responsibilities of working fulltime to support his family finan~ially, even 

while in high school, and with the expectation that he live a modest, conservative lifestyle. He 

was aJso young, popular, and ambitious, and he strove to be a disk jockey, have a girlfriend, and 

lead a typical "American" lifestyle. He was confused, lonely, frustrated, and miserable. 

~ n what is undoubl-edly a familiar theme for those who are lost, Mr. Khan tumed to 

religion. He became more devout and looked to Islam to provide answers to questions about 

who he was, and to give purpose and meaning to his life. He altered his life to fit a more Islamic 

· style and spent more time worshiping at the Islamic Society of Baltimore. He taught computer 

classes to students there and continued to explore his interest in religion. But he was still lonely 

and unhappy-so much so that at times he felt that he wanted to die. 

~ n February 2002, Mr. Khan went to Pakistan to get married. His marriage was 

arranged to one of his cousins. Although he was only in Pakistan for a short time, it was at this 

point that Mr. Khan was introduced by certain members o~hls extended family to terrorism in 

Pakistan. They told hfrn in ~sence that if he wanted to live a proper lsl.:mic lite, Al Qaeda was 

the true path for him. Unfortuna~ly, in what Mr. Khan came to realize too late was a grievous 

error of judgment, he believed them. 
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~ r. Khan returned to the United States soon after getting married, and his father and 

siblings begged. him to stay away from extremism and. corifiscated his travel documents. But Mr. 

Khan eventually deceived his father into allowing biri1. to return tc Pakistan later that year-,a 

pivotal moinent lJiat.neither faiher n9r son has ~covered Jrom, or will likely ever recover from, 

e:motfonally~whei:e he iesurne4 and dee.pene~ his involvement •.vith terrorism. This led to Mr. 

Khan's cnpture i.n March 20-03~ only a year atrer traveJingto Pakistan to ~t married; and.his 

disappearance into sec.ret CIA detention. For·morethan two years afterward, Mr. Khan's family 

fu;td no idea where he was or whether he was alive. They. pfaeed his portrait on the mantel of 

their family home, next t(, his deceased mother's, believing that they would never see him again. 

Mr. Khan's wit~ also thought that theirdaughter- who was born shortly after Mr. 

Khan's capture, would never m.eether t~ther . 

.-,.rhe point is that Mr. K11an was not born an extremist or a terrorist. B.~ also did not 

simply wake up one da;y and decJde that he wanted to be~ome inv9lved ·~vith Al Qaeda and 

oommit~rtorist acts. Noc did he ac( oµt ofha:tr~d for the United St11tesor those wbo have been 

hurt by1tis actions. Rather, his invo.lvement wiih terrorism, and the reasons that he is in the 

situ:rtio11 that he is today, are the result of a serles ofevents and choices that he made in his life, 

all of which he. fullf acknowledges and accepts responsibility for, and deeply regrets: This is a 

core the.me ofMr.. Khan's case in e,,r;.tenuation and mitigation of hi~ sen~nc.e. 

~ s.adtlressed in hls 1:e9uest for prodoction ofwitnesses,.additional themes oi'his 

1>e.nteocing case.that mustbe. explained fully and adeq~at~ly tp the Military Jt,tdge, ihe military 

panel,. tbe Convening Authority, and others who will decide his fate include: his torture and other . 

unlawful abuse in CIA detention; his .decision to plead guilty and cooperate with the U.S. 
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gove.mment; his physical and mental he.alth; and his rehabilitation., Iikeiihood offurure 

dangerousness, and prospects for suc~ssful reintegration into society after· release. See 

Attachment C, 16; see also R.M.C. iOOl(h) (~ddressing sentencing principles of rehabilit.ation, 

general deterrenc~, ~~ific deterrence, and social retribu#on); .R.M.C. H)Oi(:1)(1) (guilty plea is 

a mitigating factor at sentencing); see also 18 U.S.C. § 355$(a) (fed~ra! sentencing factors), 

Each cone-ems a r.na,tter qf substantfal significance to tile; detertrtinatfon of Mr. KhaQ.'s 

appropriate sentence. See R.M.C. 1001(e){2). 

B. ~roth~ctfon of Mr. Khan's .Request.ed W.ifoessc,~ Is Essential to .Matte,r:s of 
~~Jantinl Significance to th~ Determinatio11 of .an Appropriate Sentence 

•@ilili;iiu order to present these matters ofsubstaJJtia[ s1gnificn11c~ to ;;he <,lete.rminatioo of Ms 

sentence effectively, it is essenti~! that M.r. Khan be allowed to call witn.esse.~ of his cboosfog,to · 

testffy in person in support of his extenuatjon -and mitigation case: Indeed, among other relevant 

provisions in his plea agreement, Mr. Khan specificaliy bargained for the right to earl "live 

witnesses and present. evidence" in ext~1uat.ion and mitigation for seittencing purposes. See· AE 

012, 'If 21. His abmty'to caU live witi1esses ls particularly impottant for several reasons. 

~ Ffrst, the Prosec>.itkm msists. tha~ h.e ~.~ not entitled to the producfom of any · 

exculpatory or other favorable evide11ce in extenuation and mitigation of his s.entei,ce. See AE 

028. If the Prosecution is correct that Mr. Khan is.not entitled to production of Brady mate.rial, 

which the Defense disputes, see id., wi:tness. testlmony woufd constittrte essentiallY. the only 

evidcnc.e at sentencin~. Because Mr. Khan pled guilty and a~reed to cooperatt} there would not 

be a sufficient trial record or other factual basis for detennining an appropriate sentence iri this 

ca,se without witness testimony. 'fhc Stipulation of Fact er~tei:e(j .at the time ofl)Is plea may be 
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sufficient to prove Mr. Khan's guilt, but it does not address matt.ers in extenuation and mitigation 

of his sentence. 

~ n addition, witness testimony is imperative to the determination of an appropriate 

. sentence in order to rebut the Prosecution's sentencing case. The Prosecution has signaled its 

intention to present an aggravation case and attempt t.o m~imize the punishment imposed on 

Mr. Khan, despite the fact that he is the only high-value detainee who has agreed to coo_P,erate 

with the government, and despite the fact that he has for seven years always provided complete 

and truthful information, never changed his facts, never minimized his own·role and 

responsibility for his actions, and never looked back from the "leap of faith" that he took when 

he decided to cooperate with the United States. Tr. at 82. The Prosecution will undoubtedly ask 

the military panel to impose the maximum sentence of 40 years allowable under the sentencing 

range estabUsh.ed in the plea agreement, notwithstanding the sentencing caps provided for 

elsewhere in the agreement. See AE 012, ~15, 8; AE 013, ir•J l, 3. Despite Mr. Khan's 

exceptional record of cooperation, the Prosecution also continues to cast some doubt as to 

whether it will afford him the benefit of his· bargain and verify that he has cooperated. as required 

under the terms of his plea agreement in order to cap his maximum sentence at oo more than I 9 

years. See, e.g., AE 026A, at 3 n.l. 

~ ny withholding of cooperation credit would not be in good faith, particularly if the 

Prosecution were somehow to misconstrue Mr. Khan's attempt to obtain a sentence of less than 

I 9 years, which his pl~ agreement explicitly allows, or tbe zealous advocacy of his counsel on 
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his behalf as "non-cooperation" under the terms of his plea asreement. 4 But the fa.ct remains that 

because Mr. Khan pled guilty and gave l.!P his right to a trial of his guHt, his extenuation and 

mitigation case p1·esents his only opportunity to present evidence and explain to the panel and . 

others who may determine his punishment his personal story, the significance of his decision to 

· cooperate despite his horrific torture, as well as the nature and extent of his cooperation, and the 

other factors he has set forth above. It is th.e only way for him to build an evi:dentiary record to 

suppo1t his request for a lesser punishment. See United States v. Manos, 37 C.M.R. 274, 278 

{C.M.A. 1967) (explaining.that because a military panel imposes punishment in pos1'-finding 

proceedings, military rules "clearly envision" that an accused is entitled t-0 present evidence and 

witnesses who may testify in mitigation and extenuation); id. at 279 (explaining that because the 

government may obtain an "easy conviction" via an accused's guilty-plea, it is particularly 

important for an accused to try to mitigate his or her punishment with reference to applicable 

sentencing factors). 
J 

~s Mr. Khan has also explained, his presentation of an eftective case in extenuation 

and mitigation of his sentence will be a significant underta..icing. To be clear, again, this is not a 

case where a convicted defeJ1.dant will seek to introduce only general evidence of his or her good 
. . 

chamcter and reputation. It will require a substantial number of wltnes~es to testify on his behalf 

concerning several inter-related sentencing themes that span a period of20 years of his life. 

There is simp!y no way for the Military J1Jdge, the military pam~l, the ('.,onvening Authority, or 

others who will decide his fate to determine and impose an appropriate sentence without hearing 

~o the contrary, failure to develop and present a robust mitigation case at sentencing could 
constitute ineffect.ive assistance of counsel. See Wiggins v. Smith., 539 U.S. 510, 522-23 (2003), 

Filed with TJ 
28 February 20"!9 

u 

UNCLASSIFIED//FOR PUBLIC RELEASE 

Appellate Exhibil 030 (Khan) 
Page 11 of 92 



UNCLASSIFIED//FOR PUBLIC RELEASE 

the testimony of witnesses who were directly ~d personally involved with Mr. Khan <luring 

each step of his long Journey, which will cu!minate with bis sentencing star.ting July Sth. Nor 

may they assess the weight and cn:dibiltt:y of these Witnesses' testimony futly and adequately 

exc{lpt by bringing tl1em to. the court.room in pers9n. The only alternativ~ is imposition of a 

sentence on a ~old and sparse record---which Is Hke!y exactly what the l?r'",>secuJion wants bere. 

C. ~he Pr-0secution's Refusal to Mee.t and Confer or Negotiate 
Regurding Mr. Khan's Rf:guest for Production· of Witnesse..11 

~n January 2, 2019, in accordance with the scheduling o:rder entere~ int.his case$ see 
AE Ol6BB,.the Defense served the.Prosecution with a.requestfo.r p~duction of 115 witn~.ses. 

The request included detailed infonnation about ea.oh individual, their ~icip:a~ed tc$tirmmy. and 

why their in-person testimony was important to Mr . . Khan's extermation ~d mitigation case. See 

Attachment C. TheDefensealso i.pdfoate.d that it expected some of.its requested v.ritne~s to 

travel to. Guantanamo voluntarily to provide testimony; bu.t th:atthey would require travel. orders 

imd otl1er logistical support to ente.rthe Naval bi\Se. See. id, f 3. In addition, theDefense asked 

to meet and confer with tbe Prosecution concerning the Defense• s witness list. See id., f 5. 

~ n January ! 8, 20 l 9, the Prosecudon cont~cted the Defense ti) arrange a time to mect 

and confer regardin,~ the Defense's request for prodnction. 111e .Defense responded the same. day 

and the p-arties arranged to meet at.a secure location on January 29, 20H). Shortly thereafter, the 

parties discussed logistics for.the. confei:errce, spccifkaily taking into account that some Qf the 

Defense'$ reqµest fO.r production was classified. The Prosecutiotl also: indicated that it would 

respond to the· request witness-by-witness in it chart form, identifying each of the requested 

individuals by the numbered reque,~t (as the Defen~c. bas referred to some of the witnesses. fo this 

motion). The Defense atso spent ronsiderable time planning for the contei:.ence and revfewfog its 
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request for production to determine where negotiation and agreement among the parties might be 

possible. 

~ ut that effort was in vain. On .January 29, 2019, after the Defense had already 

assembled for the conference, the Prosecution abruptly c~ceUed the conference and stated in 

substance that it wouid not negotiate regarding the Defense's witness list. The Prosecution 

indicated that it would grant only a few of the Defense's requested witnesses, and, when 

contacted by Mr. Khan's counsel by telephone, provided no further explanation for its denial of 

the witness re~uests and its refusal to participate in a meet and confer with the D~fense. 

~ n February 1,201 Si, the Prosecution served the Defense with its response to the 

Defense's request for production of witnesses. It denied substantially aJI ofMr. Khan's 

requested witnesses in a blanket, conclusory fashion on the ground that he had fuiled to satisfy 

the requirements ofR.M.C. l 00 l ( e)(2)-a rule that applies only to sentencing witnesses whose 

attendanc~ :requires a subpoena or travel orders at·government expense, and which would not be 

relevant as to several of the Defense's requested ·witnesses in an ordinary court-martial or federal 

criminal trial where they could appear at the courthouse vol~ntarily. 

~ he only witnesses that the Prosecution approved were Mr. Khan's two ex'l)erts 

(Witnesses #32, 33), and three witnesses whCi would be most benefit the Prosecution's own 

It also approved the testimony by. 

' 
vidcoconference of Mr. Khan's father, who does not speak English and would plainly be unable 

to tei.;.ify effectively via remote access (Witness #8), and one of Mr. Khan's siblings whom the 

Prosecution may consider the least harmful to its own case (Witness #1). See Attachment D. 
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~ This motion fol!owe<l. 

6. ~ aw and Areument 

~ Having failed to persuade Mr. Khun to give up a substantial extenuation and 

mitigation sentencing case, it appears that the Prosecution's current strategy is to use its 

admin.istrative powers to control the production of witnesses, and, more specifically, to control 

who may or may not travel to Guantanamo by any means, in order to prevent Mr. Khan from 

presenting a robust sentencing case. To be direct, the Prosecution is effectively using its ability 

to control who can or cannot set foot on the base to undermine Mr. Khan's sentencing case and 

thereby bolster its longstanding desire for Mr. Khan to accede to whatever sentence the 

Prosecution believes he deserves. This is clear in several respects. 

~ irst, the Prosecution has denied neatly all of Mr. Khan's requested witnesses 

regardless of whether they might be willing to appear and testify voluntarily on his behalf: and 

regardless of whether they would be able to provide their own funding for travel to the base. For 

example, even though many of Mr. Khan's family members are U.S. citizens who could 

purchase their own plane tickets on the regular AMC Rotator or TBC Air commercial flights to 

and from the base in order to appear and testify at his sentencing, the Prosecution apparently will 

not issue them country clearances. As noted above, the Prosecution also denied completely Mr. 

Khan's request for his wife and daughter in Pakistan, who have the necessary passports and exit 

visas to attend the sentencing. 

~ The Prosecution likewise denied the fonner S-taff Judge Advocate, who will return 

from an overseas depioyment in time for the hearings in July. More strikingly, the Prosecution 

denied a victim ·in this case who previously traveHed to Guantanamo at the government's . 
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invitation for purposes of attending Mr. Khan's guilty plea proceedings. Again, the Defense 

understands that each of these individuals would provide important and compelling testimony on 

Mr. Khan's behalf. The Prosecution has simply acted to block Mr. Khan from calling those 

witnesses who would be most helpful to his case. rt has do1ie so without any individualized 

analysis or explanation of why his requests for these individuals are insufficient to permit their 

appearance; the Prosecution simply ignc)res most of the witnesses. 

~ \fotably, too, as explained in Attachment E, the Prosecutioit has denied every single 

witness who would testify about Mr. Khan's torture. It has attempted instead to excise Mr. 

Khan's torture entirely from his sentencing proceedings despite its obvious significance to his 

exten.uation and mitigation case, and the determination of an appropriate sentence. See also 

R.M.C. 1001(c), Discussion.5 Indeed, these witnesses are essential to show the extent of the 

pretrial punishment that Mr. Khan endured, and to place his <.iecision to cooperate despite his 

torture in its appropriate context 

~ Lest there he any doubt that these decisions were driven not by the merits of whether 

Mr. Khan1s requests satisfied the requirements ofR.M.C. 100l{e)(2), but rather by 

considerations of whether or to what extent each witness would testify favorably for Mr. ·Khan, it 

is helpful to consider the victim requested by Mr. Khan (Witness #J I). The Prosecution brought 

this individual to Guantanamo in February 2012 to attend Mr. Khan's guilty plea and speak at a 

press conference afterward that was attended by media from around the world. More recently, 

~ As noted below. the government has gone so far as to imply that if Mr. Khan were to 
pursue sentencing credit for his tortur.e, that might violate a tenn of his plea agreement that 

. prevents him from suing officials or agencies of the U.S. government-for damages as a result of 
his torture. See infra at 24*27 & Attachment F, at 2. 
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the Prosecution interviewed· this same person ab9ut the possibility of testifying for ihe 

Prosecutkm at Mr. Khan's sentencing. When the 1,erson informed the :Prosecution (and later the 

Defense) that, th~ person would ti:jltify favorably _to Mr. Khan-including by stating th~t tb.i:s 

person was living a full and vibrant life despite serious injuries ~stained as a result ofMr.. 

Khan's Qffense conduct, that this person believed that.Mr.. Khan was less culpable than other 

high-value detainees~ that he had suffered enough, and t1utt he shouid riot be punished further as 

Jong as he presented no threat of future dangerousness- tl1e Prosecution not on!y deciifod nott~ . 

call this person to testify~ butde.nfod the Defense's request to caU this P*rs0.n on the pur,ported 

gro·und that the person's anticipated t:~timony was 11ot relevant, material, or necessary to Mr. 

~ he anticipate<! live testirnooy of this in<lividual plamly could not be more necessary. 

or the weight a.'ld cre<iibifay of this person's tes:tirrionymoreirnportant, to Mr. Khan's 

extenuation and mitigation case or tcr th~ determii,ati01) of an appropriate senten¢e-. inaeed, by 

maldng this person unava:il~ble ha~ on the substance of the person's anti.cipated testimony 

because it would be h~lpfu! to Mr. Xhan's sentencing case, the Prose.cution comes cfangerously 

close tQ Qhstructfon. 6 rn no y11ent is the <lenia1 legally justifiable. 

~ o the contrary, give.n the unique circumsumces of this case described above, the 

denial of this witness aod the other requested witnesses woul_d, violate the Constitution, and the 

Military Commissions Act of2009 and related authorities. In. addition, for. the reasons .explained 

- --·····------
~n February 'J.71 2019, as this mt>.tiorl was n~ripg 9ompletion, the D.cfensc received an 
'em11,il from the victim indicating that this. person .had decided not to make a statement regarding . 
Mt: Khan's sentencing, The Defeµse understands 'that the email was sent after·prior · 
communication with the Ptoseculion. 
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below l\!ld ln Attachment E, each .of the witnesses that Mr. Khan moves to ·.compe! the 

Prosecution to produce satisfies the .requirements ofR.M.C. 100l(e)(2). and applicable cas.e law~ 

L ~The Pr()Seeutrq1i1s Ref1,1sal to CQ.mpel Production of Mr .. l(Jum 1s 
.Requested Witn~-ses in Order to Prevent _Him f,:-0m .Presenting a 
Subsfantial E.;j:fil!uatfon and Mitigation Case r~ Un¢0nstitutional 

~ ven setting asrdethe language Mr\ I<llan'~ plea·agr~mem;. which permits him to 

call live wimesses, .see AB 012, ,r 21, the Prose<;u,tion's atremptto stop defense witnesses fron'i 
. . 

testifying is a clear violation of Mr. Khan's Fifth andSixth .Ame.ndment rights. 'file Fifth 

Amendment's Due.Process Clause and the 8-ilcth Amendtnent's Compulsory Pr-0ce.s~. Clause eat:n 

guarant~ every criminal defendantthe opportunity to present a complete defern,e during both 

trial and senrenc{r:igproc~edings. See, e.g., Holmes v, SQ.z(th Ctrrolini1; 547U.S. 319., 324 {200~); 

United States v. Davenport, 445 F.3cl.%6, 372 (4th Cir. 2006). As the plain text of the Sixth 

Amendm~nt makes 0Iear1 havfogthis op.po.rtunity nec.~sartly entails. the right to _pre~ent 

witnesses favorable to the defonse. See U.S. Const, !lmend. Vl; Washington v .. Tems, ;388.U.S. 

14, 19 (J 967.); Swee-ney~ 34 C;M,R. at 382. . . 

~ l1e struetu.ra1 importance of this right.cannot.be overstated.' Satbguardingthe 

Defense's ability to select a:nd ~n:witnesses i$ not only a eruciaI element of fair process, but, in 

an. adversarial $YStem like QUJ-s, is also necessary to protect the basic. objective of any legitimate 

judjci~l proceeding-to uncov~.i: .the truth. See Bo~mes.; $4 7 U.$. at 330-31. Ftlr this. reason, and 

as. the Supreme Cotirt has reµeatedl)' made clear, 'tflew rights are more ftmdamerrta.l than tha"t of 

an accused to present witnesses in his own defense." Cha111l)er.s. v. Mf$$.issippi, 410 ,U,S, 28.4 • . 

302 (1973); accord; e.g., Rock v. Arkansas, 483 U.S. 44, 52 (1987); Washington, 388 U,S, ~t l 9. 
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~ To en!.'1.lre·that .this.right is enfo.rcedr the Fifth. and Sixth Amendments constrain any 

prosecutorial or judicial action that would substantially interfere with a defendant's ability to 

present witnesses of his choosi~. The govemment., for insta:ice, may not remove defen$e 

'i.vifoesses from the United States, see, _e.g.,. UnittdStates .v .. Leal-Del Carmen, 69-7 F.3d 964, 970 

{9th Cfr. 2012), may not threaten th.em in an effort to sto.p them fr.om testifyii1g. SJJrt,. e.g., United. 

States v. Viera,. 8 l 9 F :2d 498, 5Q2-Q5 (5U't Cir. 1987), may not advi~ them not to assist the 

<iefense1 see. e.g;, United States v. Peter .Kiewit.Sons' Co., 655 F. Supp. 73, 7.6-78 (D. Colo. 

1986), rujO may not otherwise discoutage t.her):l. from testifying in. favor of the defense and f!gainst. 

the go.vel'.Ument, ,~ee, e.g., TJnited Slates v. Morrisorz, .535 F.Zd 223. 227-28 (3d Cir. 1976). Even 

courts. must not rigidly apply evidentiary rules tbat.precl.ude important de.tense witnesses from 

testifying, see, e.g., Holmes, 547 U.S. at 32~25, a~d must carefully avoid taking actions that 

would frighten defense witn.es~es from the stand, s_ee, e.g.~ Webb v. Ttxas, 409 U.S. 95, 96-98 

{1972), 

~ese principles ma'k:e clea.rtbat~ at the. very !east; the government cannot use it$ 

authority to block defense witnesses' access to the courthouse. United States v.. Filippi, 918 F,2d 

244 (1st Cir. 1990), is .iru;tructive. Just.like the Prosecution;s refusal to pemtit defense witnesses 

access t6 Guantanamo in this case, the prosecutor ill Filippi failed to l'lrr'ange pwn ission for a . 

foreign defense witness to enter the United States for purposesofattending trial. Id. at 24'/. The 

First Circuit held that this "de[jbe.rate omissfoti to .act, where action was required, ... 

constitutefd] a ·vio!ation oftbe. Sixt!:\ Amendment right to compulsory process .and, derivatively, 

the right Jo due process p~ot~cted _by the.F~ A.m~n~ment.'-' Id. Th~ sao:ie result obtatns here. 

Simply put, "the govemmeni may not 'simultaneously prosecut[eJ the defondant and atiemptf] 
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to" restrict his ability to use infonnation that ••. is necessary to defend himself against the 

prosecution."' United States v. Paracha, No. 03 CR 1197, 2006 WL 12768, at *10 (S.D.N.Y. 

Jan. 3, 2006) (alten\tions in original) (quoting United Staies v. Fernandez, 913 F.2d 148, 154 

{4th Cir. 1990)). 

"""1'his is not to say that the government could not have a legitimate interest in security 

pr in "withhold[ing} from disclosure the identity of (certain] persons" whose presence the 

defense has requested. Roviaro v. United States, 353 U.S. 53, 69 (1957). But even those 

interests "must giye way where," as here, the relevant witnesses' testimony is "relevant and 

helpful to the defense." ParacT1a, 2006 WL 12768, at *9 (quoting Rovario, 353 U.S. at 59); see 

also United States v. Moussaoui, 382 F.3d 453, 466 n. I 8 (4th Cir. 2004) ("There is no question 

that the Government cannot invoke national securily con!!erns as a means of depriving 

Moussaoui of a fair tr ial."). Moce importantly, the Prosecution simply has not articulated any 

concerns about security at the Guantanamo facility, and. as explained above, some 11umber of the 

witnesses that Mr. Khan seeks to call are already known to Mr. Khan and to the public, and 

would testify voluntarily on his behaJfifpermittcd. 

U. -(t,r'fhe P1·osecution'.s Refusal to Compel Production of Ml·. Khan's 
Requested Witnesses in Order to Prevent Him from Presenting a 
Substantial Extenuation and Mitigation Case Violates the Military 
Commission Act and Related Authorities 

·te,·fo addition to fvfr. Khan's Fifih and Sixth Amendment rights t-0 compulsory process 

of witnesses helpful to his sentencing, the Military Commissions Act of 2009 guarantees him "a 

reasonable opportu11ity to obtain witnesses and other evidence," and that opportunity "shall be 

comparable to the opportunity available to a criminal defendant in a court of the United States 

under (A)rticle III of the Constitution." 10 U.S.C. § 949j(a)(l). In addition, "[p}rocess issued in 
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milita.rJ commissions . .• tQ. compel witnesses to appear and testify and to c::ompel the production 

of 0th.er evi~;,,nce . •• shall be. s.imila:r to that ,vhlch co.urts of th.e United States havin~ criminal 

jurisdiction may lawftllly issue; !lµ.d $hall run to any place where the United S~e.s shall have 

jurisdiction theroot:" id. § 9 l ~Ka)(2); see also R.M.C. 703(a). MHitary commission rules 

further require that the Defendant have an "equal opportunity" to .the Prosecution to pr~ent its 

case, and «no party may unreas.onabiy impede the access of anothe.r party to a. wittte.$$ or 

evidence.;' R.M.C. 701 (j); see also R.M.C, 703(f); Manos, 37 C.M.R. at279 (noting that courts 

have duty to ensure equal treatment for every Jitigan:t). 

~ ere, the Prosecution's denial of substantially all of Mr. Khan's requested witnesses 

contravenes these principles <1.nrl Is unreasonable, In no meaningful s-0nse ~n the Prosecution be 

· said to have afforded Mr. Khan equal access to witi:iesse.s and evidence in this case. For 

example, and without limitadon, again, it has notably attempted to excise. fr9m Mr. Khan's 

extenuation and mitigation case entirely any :testimony or other evidence c(mceming ilis torture 

despit~ the obvious relevance of his torture to the determination anrl imposition of his 

punishment, a.'id the fact ~t $uoh testimony is explfoitly pennittc;d by his plea agreement See 

AE·o12, ff 21, 23, 26; A~ on>., 4; R.M.C. 100l(c) & Discus~ion. The ProsecutiM does not 

want equal access to witnesses; itwants no access at all. 

~ he :Prosecution tas also Improperly denied Mr. J(han's request to -call a victim, who 

previously traveled to Guantanamo for purposes of this very case~ but apparently only after 
. ' 

determining that person would testify favorably to Mr .. Khan aod perhaps contrary to the 

Prosecution's vi'ew of Mr. Khan's appropriate plmisbmeot. See Sfveeney, 34 C.M.R. at 382 

{"[Defendant] may not be depl'ived of the right .to summori. to his aid :witnesses who it is belie¥ed 
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ma.y offer proof to negate the Government's evidence or to suppoit th~ defense."). The 

Prosecution has also similarly denied the former Staff Judge Advocate, who will have recently 

returned from an overseas deployment and be available to testify in July, notwithstanding 

precedent in these very military commissions for such testimony. See supra note 2; see also 

Urdted States v. Rhodes, 14 M.l 919, 921-22 (C.M.R. 1982) ("Inconvenience to the service that 

must produce the witness before the c-0urt is not a valid consideration."). 

~ be Prosecution has likewise denied Mr. Khan's family members from appearing in 

person, contrary to prior practice in the commissions. See supra note 2. It has sought 

improperly to pick and choose, to its. substantive advantage, from among Mr. Khan's family 

members who would and would not be permitted to testify, and to limit the mode of their 

testimony as to make it less compelling and effective. See supra at 13; Sweeney, 34 C.M..R. at 

382 (decisions about"[ w ]ho these witnesses shall be is a matter for the accused and his 

counsel."); cf United Sta(es v. Thornton, 24 C.M.R. 256,259 (C.M.A. 1957} ("An accused 

cannot be forced to present the testimony of a material w~tness on his behalf by way of 

stipulation or deposition. On the contrary, he is entitled to have the witness testify directly from 

the witness stand in the courtroom."). The Prosecution has also wielded its administrative powet 

to control who may set foot at Guantanamo to bfock Mr. Khan's family and other witnesses who 

might be wimng to appear voluntarily. See supra. at 11-12, 14. 

~ As to the latter point, 10 U.S.C. § 949j(a)(l) and R.M.C. I00l(e)(2) are intended to 

conform military practice with the rules and procedures followed in fedecal co1,1rts. See Sweeney, 

34 C.M.R. at 382. fa particular, the provisions are intended to mirror Federal Rule of Criminal 

Procedure l7(b), which permits a court to subpoena witnesses at government expense for 
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indigent defendants: See id. But with respeot to witnesses who may appear voluntarily or 

· otherwise not at government expense, the applicable federal rule is rather Federal Rule of 

Criminal Procedure l 7(a), under which defense counsel may obtain a blank subpoena from the 

C'-O.Urt clerk for completion and issuance to a witness to ensure his or her appearance at trial 

without seeking leave of the court or the prosecution. Yet, tm.like a civ.ilian federal case or even 

an ordinary court-martial, the only re.;son that the Defense must move to compel production of 

such witness at all under R.M.C. 100l(eX2) is because traveling to Guantanamo require-s travel 

orders and country clearances-,simple, routine paperwork-·····Which the Prosecution is 

withholding to its substantive advantage. At minimum, this factor should bear favorably on tbe 

Miliuuy Judge's consideration of the Defense's witness requests and the equities of this motio11. 

See Sweeney, ~4 C.M.R. at 386 ( explaining that all parties should be concerned with the right of 

the accused 10 secure the attendance of witnesses, the need to seriously consider the witness 

request,. and taking necessary measures to comply with the request). 

III. ~tr. Khan's Requests for Production of Witnesses Satisfy the 
Requirements ofR.M.C. 1001(e)(2) and Applicable Case Law 

~ otwithstanding the Prosecution's unwillingness to negotiate with the Defense, Mr. 

Khan has narrowed his witness list substantially to 29 individuals whose production he now 

moves to compel. As explained in tl-i.e Defense's request for production of witnesses, throughout 

tbjs motion, and in Attachment E hereto, each individual's in-person testimony complies with the 

requirements ofRM.C. I00l(e)(2). 

~ s an initial matter, there is presently no basis to consider whether alternate forms of 

evidence would be sufficient to meet the needs of the Commission in determining an appropriate 

sentence for Mr. Khan. That is so because the Prosecution thus far has provi<led only blanket or 
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conclusory denials of Mr. Khan's witness requests; refused to negotiate with the Defense; failed 

to invoke any classified information er other evid:entiruy privileges; and faiied to raise any . 

practical difficulties pf compelling witness testimony. See R.M.C. 1001(e)(2)(C)-(E). The only 

relevant inquiry at this time is whether the anticipated witness testimony is "necessary for 

consideration of a matter of substantial significance to a detenninatlon of an appropriate 

sentence," and whether "[t]he weight or credibility of the testimony is of substantial significance 

to the detenninatfon of an appropriate sentence." R..M.C. l 00 l(e )(2){A}{B). 

~ . Khan has addressed those factors throughout this motion with reference to 

witnes..~e.<i who fall within four generai categories: bis family, including his wife and daughter; a 

victim in this case; Guantanamo-related witnesses; and torture witnesses. He will further address 

only a few of them here. In abundance of caution, most wm be addressed only in Attachment E) 

which Mr. Khan incorporates herein by reference. , 

~ r. Khan initially requested each of his siblings, his father, his wife, and his 

daughter. The Prosecution approved only two of those individuals as witnesses, and only by 

videoconference, Mr. Khan's father and one of his oldei brothers (Witnesses #l, 8). Mr. Khan 

has since narrowed his witness request to four of his siblings, his father, his wife and his 

daughter (Witnesses #I, 2, 6-10). 

~A.~ described here and iu greater detail in Attachment E;there is no adequate 

substitute in terms oft.he weight, credibility, and persuasiveness for the production of Mr. 

Khan's family members to testify on his behalf. The impact of Mr. Khan•s disappearance and. 

torture was devastating for his family members, including, in particular, his father. Mr. Khan's 

Filed with TJ 
28 February 20-19 

23 

UNCLASSIFIED//FOR PUBLIC RELEASE 

Appellate Exhibil 030 (Khan) 
. Page 23 of 92 



UNCLASSIFIED//FOR PUBLIC RELEASE 

capture, disappearance and absence bas weigh~d significantly cm his father. Ifc_alled tp te~ity, 

for exam pl~ Mr. Kh&ri's father woµld explain the "tei:rible amdety that he experienc.ed while 

,vondering, f:or a period of years, what had. happened to his youngest son, and wilether he c-0uld 

have done more to avert the unfQ):iunate pat!i that: his-youngest son had chosen. rt was· 

particulady difficult for Mr. Khan's father, as.it would be for any father. and for Mr. Khan's 

wife- nd their daughterj ho ,vas born after his tapture and to this day has ne:ver 

met her father. · 

~ Each family member will explain how the tertr~l~ pa-in of Mr. Khan's disappe~ance 

and absence bas .impacted and permanently altered the course of their individual lives. They wUJ 

explain how their ~ain was compounded when Mr. Khan:'s name appeared for the first th~~ after 

his <iisappearanee i.n the c~e United States v. Uzafr Para.cha, when prosecutors in the Southern · 

Pistrict o:fNew York revealed inl~te 2005 that Mr. Krum was .in U.S. custody, and when he later 

arrived at Guantanamo in September 2006. The public presS'Ure on Mr. Khan's family was 

extraordipary. Revelations that Mr, Khan had been tortured, including by waterboarding, 

. beatings, and anal rape while in CIA cu5ttxfy only made fhe sitµation worse for tltem to bear. 

The impact of these revelations was so great that Mr. Khl!n 's fa,ther has become cHn~Hy 

depressed, and. suffers fmm anxiety, diabetes. and high blood pressure. Indeed, he has serious 

herui. disease and. may not survive to soo his son released from custody befim the expiration of a 

sentence notto exceed l9 years. 

~µch~ impact :st~tement could not he effectively conveyed to the Military Judge or 

the military psnel remotely, however, because Mr. Khan.'s father does not speak English. The 
. 

weight and credibility of M'r. Khan's father's testimony also couid not be ass.essed sufficiently 
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via videoconference. R~.ther, it will be critically important and powerfully persuasive to see the 

anguish and tears of~k. Khan's father in person on the witness stand when he talks about what 

has happened to his youngest son and the impact it ha.~ had on their family. It is also essential to 

Mr. Khan hjmselfto see, his father in person for the first th~e in more than sixteen years-and 

potentially for. the last time in his father's life-in the courtroom. 

~r. Khan's Experts 

~ final point merits attention l1ere. Mr. Khan has requested that his two government­

funded experts appear and testify in person on his behalf in connection with his sentencing and 

related proceedingi; (Witne·sses #32, 33). The Prosecution has approved those requests; in the 

case of Mr, Khan's torture expert, the approval is subject to resolution of the conflict issue 

addressed in the AE 026 series. See Attachment D, at 3. For its part. the Convening Authority 

has approved the Defense's request for appointment and fonding of Mr. Khan's medical expert 

as a witness, and deferred consideration of the Defense's request to employ its torture expert as a 

witness pending resolution ofthe conflict waiver. However, one potential issue concerning the 

production of these experts remains unresolved . 

. ~In its approval of Mr. Khan's request for the medical expert to serve as an expert 

· witness, the Convening Authority has included the following caveat 

You also proffer that DrJlllllllllllvill testify in support of an impending motion 
for pretrial punishment credit. ... [But] Article 13 of the UCMJ and Rule for 
Court.Martial 305, pertaining to pretrial punishment, do not apply to Mr. Khan .. 
. . Additionally; your impending motion seems directly inconsistent with 
paragraph 11 of the Pretrial Agreement, which states that once his guilty plea is 
accepted, Mr. Khan will not initiate any legal claims again~t the United States 
Government regarding his ca. ture detention, or confinement conditions prior to 
the plea. Consequently, Dr s not approved to testify in support of any 
motion for pretrial punishment ere 1t. 
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AtlachmeJ'lt F, at 2. 

~ he Convening.A.uiho:dty's .message in this regard is :abundantly cfeai:. First, 

although the Prosecutfon has approved Mr. Khan's request to produce his medii::al expert, the 

Convening Authority is purj:iortin~ to deny Mr. Khan )s request for his medical expert to. appear 

an.d testify in. connection with his pretrial punishm,entmotion, which the Convening Authority . 

purports to. ~ide for itself is not applicab(e i.n this c,ase 8$ a matter of law. Secoud, as noted 

abov.e, .see. suptq note 5, the Def~$e tmderstands that the Convening Authority is thceatening. 

defen&.e counsel that if Mr; Khan Jitigates a pi:etrial punishment motion in an attempt to reduce 

the effective term of any sentence of imprisoomentthat may be· imposed, that effcrt---.sirnply 

presenting that legal argument on pehalf of ~r .. Khan--could b,e considered by the Convenin~ 

Authority as grounds to move to withdraw from. his plea agreement. 

~ lie Couvcnin~ Au.thority's conduct is ""'holly improper in ea~h r~gard. As an. initial 

matter, the suggestion th$t simply reqt!est.ingp.retrial punishment credit would violate pa~graph 

11 of the plea agreement is frivolous, :at best. Para~aph 11 prohibits Mr: Khan from suing the .. 

United States or itsagencfos. or officials for his torture, which, of course, he has uot done. See 

also, e.g., Tr. at 84. (['rial Counsel: "o.ur understanding ofthc PTA is Mt Khan is iitnited frcnn 

suing officials or. agencies of the United. States. Government'') (emphasis added); id !it 84-85 

(Military Judge: "thi's only applies to the Uni~~ States and its agencies as if~fendants") 

(emphasis added). It is Mr. Khan. who is thedefendant·here, not the U.S. government or its 

agencies -or offfoials. Mnreover, as explained at length in recent.filings, Mr. Khan's plea 

agre~ment and applicable law exprCS$ly pem1it him to present factual and legal arguments about 

the de.tenninatjqn of i.u1 appropriate sent~nce, including b!lS<:;d on his. torture. 
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~ t worst. the Convening Authority's statement could reasonably be viewed as ari 

attempt to pressure Mr. KJ1an's defense co~nsel not tp raise a viable legal claim for pretrial 

punishment credit, or to advocate zealously for their client, .as they are of course ethicaliy 

obligated to do. lt is also fairly interpreted as an improper attempt to influence and subvert the 

sentencing proceedings in this case; it certainly raises that appearance. See R.M.C. 701(i), 

,Discussion ("Convening authoxities ... should make no statement, oral -ir written. and take no · 

action which could reasonably be understood to discourage or prevent witnesses from testifying 

before a military commission, or as a threat of retribution for such testimony."); see also RM.C. 

104(a) (prohibiting, among other things, attempts to coerce or influence the professional 

judgment of defense counsel). But the Prosecution's interpretation of Mr. Khan's plea 

agreement does not control, and neither does·the improper interpretation by the Convening 

Authority; only tht: Military Judge•s interpretation does. 

~ ccordingly, to the extent the Convening Authority has attempted to prevent Mr. 

Khan's e~perts from appearing to testify on his behalf in connection with a part,icular hearing 

related to his sentencing, in support of a pretrial punishment motion, the Military Judge should 

compel the Prosecution to produce the experts at such a bearing, or at any sentencing-related 

bearing in this case. The failure to do so under these circumstances would constitute reversible 

error. See United States v. Sears, 4~ C.M.R. 220,224 (C.M.A. 1971) ("[C]apitufation to the will · 

of the convening authority . .. [regarding which witnesses may be called to testify is] an abuse of 

discretion.''). 
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7. ~ onclusion 

~e motion should be granted, and the MiJ~tary Judge should order the Prosecution to 

produce the 29 witnesses requested by the Defense; The Militar:y Judge sllOtlld also order tlte 

Prosecution to meet and. confer fo gopd faith with the Defen~e as to .ellch qfthe Defense's other 

8.~ ral Argument 

~ he Military Judge has scheduJed a hearing for the week of April l , 2019 to resolve 

witness production issues. See AE 01 ~BB, at 2. 

9.: ~ itnesses .and ,Evidence 

~ o witnesses orevfden(?e are required. 

lO~ ermicate of Confemn,oo: 

~The _partie~ have conferred. Th~ Prosecution has noi stated its _po,.;it)Qn within 24 

hours and is therefore presumed w object to. the requested relief. RC 3 . .S.k. 

1 l ~ d.ditio:nallnformatfon 

...,..'he Defense has no additional inforrnation'to present at this time. 
' 

12.~ist of Attachments 
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Respectfully submitted, 

!Isl/ 
J. Wells Dixon 
Civilian Defense Counsel 
CE:N'"TER FQR CONSTITUTIONAL RJGHTS 
666 Broadway, 7th Floor 
New York, NY 100I2 

Katya J estin 
Civrlian Defense Counsel 
JENNER & BLOCK LLP 
919 Third Avenue 
New York. NY l 0022 

Natalie K. Orpett 
Karthik P. Reddy 
Civilian Defense Counsel 
JE1'.1NER & BLOCK LLP 
1099 New York Avenne, NW, Suite 900 
Washington, D.C. 20001 

Jared A. Hernandez 
Detailed Defense.Counsel 
Lieutenant Commander, JAGC, U.S. Navy 
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~ ERTlFICATE OF SERVICE 

~ certify that on this 28th of February 20 I 9·, 1 caused AE 30, Defense Motion to 
Compel Production of Witnesses, to be filed with the Military Commissions Trial Judiciary and 
thereafter to be served on or made available to all <'.01.msct of record. 
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;l\f.ILITARY. COMMISSIONS T.RIAL .J:UDICIARY 
G.UAi."fT !\NA.MO :BAY, CUBA 

UNITED STATES OF M1F..R1CA AE 

v. ~ [.Prop9S.e:d O.rderj 0.... 
DefetlSe Motion to Compel ("'\ y 

.Production of Witnesses (\, \I MAJID SHOUKATKBAN 

March__ ,201.9~~ · 

. . ..• .. . ~,,.~---
~ Majid Khan's motion to compei production of witnesses (A\ ~is hereby 

GRANTED. 
1

~ 

•~W,IJ:fa~ Prosecution is hereby ORD.ERE.Dto pro'!f~~fense's tequested wituesses 

.identified as Witnesses#l, 2, 6-11, 14, 17, 27, 31~3Z~1)44,4749, 53, 54, 63, 66, 61, 73.~ 

TS, an<l '8S in !1eDefense's reque$t for producti~~as served .on th.e Prosecution on January 

2-, 2019. See AE 030, Attachment C. :'0-,\ · 
· ~ · P""'""tion is horeb~ ORDERED.'° ""'"' ,ud oonib: in &ood faith with 

the Dekrt-<e .. ro each of the~ o:., requestod Witnesses. 

"'!8!'S0 ORDE'fj O_ day of March 2~19. 

& ov 
0~ 

~~· 

Military Judge 
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2 Jan.2019 
~ MORANDUM FOR CHIEF PROSECUTOR 

~ rom: LCDR Jared A. HemandeZi J'AGC, USN, Detailed Defense Counsel 

~u~ject: DEf'ENSE REQUEST FOR PRODUCDON OF WITNESSES TN 7.JN11'ED 
STATES v. MAJID KHAN. 

(a) R.M.C. 703 
(b) R.M.C. 1001 

~ . "In acco.rdanee with references (a) and {b), and the Amended Litigation And Trial 
Scheduling Order (AE# 016~8), the Defense requests the following witnesses be produced by 
the Goveniment at presentencing and/or int,erloc11toryhcatirtg(s). 

~- The Defense respe.ctiully requests the Government produce all of the iisted witnesses. 

~ :t The.Defense requests the Govemme1it produce all ofthe reque..sted witnesses because 
these witnesses cannot travel to Naval Station Ouantanamo Bay (NSG.B) without the 
Govenunent' s .assistance. This assistance includes, but is not limited to, the :issuance of travel 
orders and theat~/country dearanc~: The Defense expects se:ver<:1 ~iti~ 
FBI agents, former prose<..,-uton;., anttc1pate<.1 Defense exp.erts1 thev1ct1m, ........ 
......... etc.) to travel voluntarily. In the event any witness declines to travel. 
~ mme11t should <;ompel the witness's &ttendance at NSGB in order to testify 
in person at the pres~ntencing ptt)ceeding~ and/or interlocutory hearing(s). 

~ . The Defens~ provides the.contact infonnation for certain w1tnesses including members of 
the Khan family and certain other witnesses below. For ali other witnesses, contact intbnnation 
is !mown. t(i the Government with the exception of wit11esses #98-113. The Defense will ·provide 
onntact foformation for those i,rttlividuals at. a late.r date when it is obtained t.,y the. Defense's 
investigator who has not yet been hired and cleared to meet with l\,fr. Khan .. 

......... Each.witness's appearance in-p.erson is required due to the Unique facts and 
citcurnstances of the case under the fuctors .detailed withinJUv.tC. 103 and R.M.C. 1001, and by 
the First, Filth and. Sixth Amendments oftbe United States Constitution. However, the Defense 
requests the opportunity to,meet and confer with the Go.vemmc11t concerning this request for 
production . 

..i.s. Each of the requested witnesses will provide relevant and material infhrmation including, 
without limitation, t~stjmony i~ ex~nuatfon and mitigation at Mr. Khan's sentencing, 111i~ 
infom1ation includes, without lir.nitaii.q.11, infonnation concem:it)g; a) Mr. Khan's family 
bacJ<gronnd; b) how .Mr. Khan became involved with terrori~m; c) Mr. Khan's actions as 
described in the stip.U4t,tiort of fact; d) the natutc and duration of Mr. Khan's capture., detention·, 
and confinement; e).Mr. Khan's dec.isionto ·plead guilty and cooperatewith:the Government, hi$ 
substantial <lSsistance to the Governrr.1ent, and his continuin:g fulfiiiment of his cooperation 
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obligations; f) Mt. Khan's physical and mental c.ondition; g) l\rlr. Khan's rehabilita.tion, 
likelihood of future 9angerousness, aiid pro$pects for successfol reintegration into society. The 
Defense provides a synopsis o.feach witn~s's e~pect~d testimony below. 

~ amily of Mr. Kb.an: 

~ ach, of the following witnes~es (#1 -I 0) will testify about 1\.1r. 'Khan's i:aniily and personal 
background; how rvt.r. Khan became involved with. terrorism; Mr. Khan's rellabilitafam, 
likelihood of future dangerousness, and prospects for s.uccessfol reintegration ihto societ)'.­
Addition~l1y, theywm testify as to tl1e impact of Mr. Khan's detention and torture on the Khan 
fumily. . . 

Filed with TJ 
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~ nrrent and former. Govcrnme.nt officials involved i'tl. Mr .. Khan 1s case: 

~ ach ofthe following witnesses (#12-25) will testify about Mr. Khap:'s actions as qescribed 
.in the stipulation of fiic;t; the n.atu.re and duration of i\rfr. Khan's captiµ-e, detention., and 
confinement; Mr.. Khan's decis,i()n to plead gi)ilty and cooperate with the Government and· his 
substantial assistance to the Government at different periods ·of time; Mr. KJ1an' s physical and 
niental condition; Mr. Khan's rehabilitation and prospects. for successful reintegration into 
society. In.pmtic.ulart these witnesses. will testify that Mr. Khan contim,ies t<> 'fu.lfill the terms.of 
his.coQperation aweement with the. Government and does not pose a future threat. 
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I 4~ fohae1 J<'regeau, FBI - Baltimore 

16.~ scar A. Ramirez, FBI - JTi:. 
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~ ach ofthesewit11esses (#.26-31) will.testify about the nature and duratfonofMr. Khan's 
detention and confinementat NSGB; Mr. Khan's physical and mental condition at NSGB; and 
Mr. Khan:s rehabilitation, likelihood of future daQgerousness, and prospects,for successful 
reititegration into society. Each individual will testity regarding his or her personal ktiow ledge 
of these matters for the particular timeframethat they interacted 'With M.r; Khan di:rectly. 

26 (7 · 11 f ii nr I ·3 Ref:!.!' Admiral David B. Woods, JTF Commander 
a, Synopsis ofExpected Testimony: 

i He will testify regarding the approved temoval <>fMr. Khan from Camp 7 and 
the creation of his cwwnt facility. 

27, (~:fF8:ij'8.) CAPT i.'homa;s J. Welsh, JAGC> USN, SJA JTF 
a. :Contact foformation: 

i. Email: Thomas.welsl 
b. Synopsis of Expected Tesdmtmy: 

· i. Mr. \Velsh was.instrumental in facilitating Mr.-J<han's decision to plead guilty 
and will testify regarding his effon;s. 

ii. Mr. Welsh wi1ldetail that he spent 1warly every single day with Mr .. Khan 
,vhile he was SJA. 

iii Mt. Welsh will pro'v~de testiw.onythat he-referred to Mr. Khan as his fifth or 
sixth ch.iki. 

28.~ olonel Donnie Thomas, JDG Commander 
a. Synopsis of Expected Testimony: 

:L l\1r. Thomas was responsfble for !vfr. Khan's conditions ofcoi1finement dnring 
his teti:ure ~$ JDG Commande~ and will provide testimouyregaiding Mr. 
Kban?s detention. 

29.~ olonel Steven Gabavics, .JDG Commander 
a,., Synopsis of Expected Testimony: 

i. Mr. Oabavk.s was respons1ble for Mr. Khan's conditions of confinement 
dttriri.g his tenure as JDG Commander and will provide testimony regmding 
Mr. Khan's detention 

30.~ amp 7 OICs (2006-2019) 
a. Synopsis of Expected Testimony: 
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1. These. individuals will testify they were responsible for Mr. Khan's conditions 
of confinement and day-to-day interactions. with the guard force, DSMI>, and 
other personnel. 

31~ amp 7 Senior Medical Officers (2006-2019) 
a. Synopsis of Expected Te.st.iu1ony: 

i. These individuals will testify they were responsible for Mr. Kha.n's healthcare 
and medical trea.tment. They will testify regarding his physical and mental 
health including the harm caused by his fortµre and abuse by the C..iA. 

~ ticipated Defcmse Experts: 

~ A synopsis of testimony for these witnesses {#32-33) will be provided in accordance with the 
milestones set within the Amended Litigation And Trial Scheduling Order (AE 016BB). 
However, we reasonably expect these vtitnesses fo te..~ify about the nature and duration of Mr. 
Khan's capture, detention, and confinement; Mr. Khan 's physical and mental condition; and Mr. 
Khan's rehabilitation, likeliho~)d of:fµture dang~rousness and prospects fQr successfol 
re.integration into society, Contact information was previously provided to the Government 
within each expert consultant request. 

'32 - D , ~ .r 

33~ . Steven Kleinman 

~ef) Each of these witnesses (#34-35) will testify about the nature and duration ofiv<...r .. Khan's 
capture, detention, and confinement. They will testify regarding the implementation and 
execution oflhe CIA' s RDl _program. They will also testify that the CIA lied to the White 
House, the Department of Justice, and the United $tates Co,ngress concerning the RDI program 
and its use of torture. 

34~ r~ident Gec,rge. W. Bush 
a. Synopsis of E,i;pected Testimony: 

i. President Bush will testify regarding the memorandum of notification 
authorizing the RDI program and delegation of the program to the· CIA. 

35~ ndoleezza Rice 
a. Synopsis of Expected Testimony: 

1. Ms. Rice will testify regarding 
the abuse of detainees at DETE 
Masri who was detained with Mr. Khan. 

~ J).i.reetors: 

uvolvement with 
, 1nc uding Khalid el· 

~ Each of these witnesses (#36~38) will testify about the nature and duration oftv!r+ Khan's 
capture, detet\tiOn, and confinement. In particular, these witnesses wm testify regarding the 
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Mcmonm:dum of Notification authorizing the implementation and ex~>cution of the CtA 's RDI 
progranr They will. also testif.v that the CIA lied to. the. White House, the Department.of Ju,stice, 
and the lJ:o.iteci State$. Congress concerning the ROI program and its ~se. ofto1ture, 

36~ reorge Tenet 
a. Synopsis of Expected Testimony: 

1, GeorgeTenet will testify regarding the RDI program' s formation and 
implementatio~. !\.1r. Tenet will also testify regarding the Agenqy's 
managel,llent and oversight of the RDI program. ije will also testify regar<;iing 
the contents of the May 2004 CIA Inspector General report and the Age.p.cy•s 
response .. 

37 .. (TSi'/OH:CO"N1i'PiJOrOR1'l) Michael Hayden 
a Synopsis ofExpe.ctedTe.stimony: 

i. Michael Hayden will testify about thedosure of ALEC station and the 
shutdown of the RD! program. 

38~ hn 0. Brenmni 
a. Synopsis ofE:xpected Testimony: 

. 1. John :Brennan wi.ll testify concemiog the CINs response to the SSCl report, 
including concerning the use ofrectal feeding(s) on Mr •. Khan. Mr. Brennan 
wm also· te~iify concerning the Panetta Review which corroborates the SSC! 
report. 

~ A Ope.rations Dfrectorate / National Clandestine Servk.es (NCS): 

39.~ ..-0ferBlack, Director CIA's ere 
a. Synopsis ofExpected' TestLtnony: 

i He will provide background of the CIA' s effoi'ts against al-Qaeda. 
ii. He will detail the ()veraU struct1.1re and functio11 of the CTC within CIA. 

40.~ aim~s Pavitt, Deputy Dirccto1· of Operations 
a. Synopsis of Expected Testimony: 
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i. Mr. Pavitt will testify specifically about the estahli.shment and operation of the 
RDI. program inclµdjng:the decision.to target, capture, detain. atld illterrogate 
Mt .. ,Khan. 

ii. He will testify about the evoluii<m of the RDl program from its inception 
through his departure from CIA, including the establishment ofDETENTION 
SfrE COBALT and the pmblems that existed there o.its 
clpsure. 

~ • 't., •.• 

42. (Tg,('ORCO~Y/MO~'O~i) JoseRodrigut-,z, Bead of<;;TC- Deppty Director of 
Operation.s .... 

· a. Syn~ xpected Testimony: 

43. 

45 
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ptI) I IA Otlice of Medical Scrv.ices(OMS) ps-yd10I9-gists and contrac(~lr$: 

~ ad1 of these witnesses (#5$~66) will testify regarding the nature and duration of Mr. Khan's 
capture, detention, and confiiiernent and his torture whil.e in G1A detention. Addition~Jty, these 
witnesses will detail the day-to-dayoperafon of the RDI prograin, specifically concerning the 
involvement of medical officials within.OMS and the implementation and execution of OMS 
policy and protocols fodhe capture, rend1tion, detentlo~ interrogation and torture ofCIA 
detainees, j11cluding Mr. Khan, The Defonse e,g,ects these. :individuals to testify specifically of 
the use .of rectal feeding fmd rehydration, sleep depr:ivation, waterboarding, water-dousing, ru)d 
other EITs. We also expec.:t them to testify l'egarding Mr. Khan's hunger strikes, attempted 
suicide and acts of self-mutilation, including as described 1n the SSCI report. 

58 
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b. Synopsis of BxpectedTe&tnnony: 
1. Mr. Mitchell will testify regarding his involvement in the .inte.i;rqgation, to1ture 

and abuse ofdetainees, including Mr. Khan. 

b. Synopsis ofExpecte.i:l Testimony: 

65 
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~ irector(s) of CIA OMS from 2003-.2006, whose identity is known to the Government, hut 
unknown to the Defo.nse 

""'1"CIA and DOJ brwyers: 

~ achofthese witness will testify regarding the nature and duration of1<fr. Khunis capture, 
detention, and oon:fine1nent. They will also tes.tify concerning the purported legality or 
authorization of EITs S.UCh as those used on Mr. Khan, incl\l<ling, for example, waterbourding, 
sleep deprivation, rectal feeding/sodomy and others. These witnesses will also testify conceming 
the day-to•day tnoru.t.oriilg of the RDI program and the C(A's response to the CIA 01G report 
and inquiries from other agencies, including the United States Congress. 

66 

67. 
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(tl) CIA Office Inspector General(OIG) and U.S. Sena•e Investigator: 

~ ach offhese witness will testifyr-egarding the nature and duration of Mr. Khan's capture, 
qetentio.n, and et)nfinement. they will. afso t~tify concerning (he purpo1tedlegafay or 
authorization ofEIT's such as tho.se used on Mr. Khan, including for ~xample, waterboarding, 
sleep deprivation, rectal foedfug/sodomy, and others. T hese witnesses will. detail the torture and 
atmsesof detainees, in~ludhig Iv1r. Kl1an, at DETENTION SITE COBALT. . . 

69.~ hn Helgerson, CIA OIG 

70. 

a. Synopsis of Expected Testimony:· 
i. Mt. Helgerson willH,-stify regardinidetails ofhis investigation in the RDJ 

pmgram, spe.cificallythe crimes detailed within the CIA OIG report. 
ii, He will detail why the report was starte<l, t he factual findings of(herepo1t Md. 

the oondusions stated regarding the. RDI program. · 
m. Mr. Helgerson will testify regarding all references to DETENTION SITE 

COBALT and/or Mr. Khan. detention, interrogation, and tortw·e within the 
CIA 01G report. 

71."""1)aniel .Jones, SSCI ~taffer and principal author.of the SSCI «Torture" Report 
a. •••Ji•Contact Information: 

i. ~ efonse will provide this contact presently, 
h. Synopsis ofE':Xpecte.d Testimony: 
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1. Daniel.Jones will testify regarding the substtu1ce of the redacted portions of 
the sscr, including the Se¢tions specifica[ly regarding Mr. Khari. 

~ CIA Qperators involved in Mr. Khan's capture, rendition, detention, and 
interrogations, Whose identities are knm'fll: to the Government, but unknown· to the 
Def~n~e: 

~ ach oftbe.se witness{#72-77) wi11 testify specifically about their to.rture and abuse ofMt. 
KJian as \¥ell as the nature and duration of his ca ture · detention and confine 

72 

?3 

74. 

15. 

76. 

77 ~ edic.al officials invo.lved in Mr. Khan's capture, rendition, detc.11tion, and interrogations 
while in CIA custody (2003-2006), whose identities ar~ known to the Government, but 
unknown to the Defense. 

78~IA ·renditiort team members, involved in Mr. Khan's capture, renditio~ detention, ~Q 
interrogations. while in CIA custody (2003-2006). whose identities .are. known to the 
Government, but unknown to the Defense 
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(I$! I $ £t 2 3 It I kt d l C Id I) !Additional ,ITF Petsonnel, spedflcally requested by Mr. Khan, 
,vhose identities ar~ ~own to the GovernrnElnt, Jl.ut qnJmown to the Defense. 

•fil!!i,t:fach of these witnesses (#89-97) will testify regardfog the nature and dtlration of Mr. Khan's 
.detention imd confinement at N$GB; Mr. Khan1s physical and mental condition; and Mr. Khruf's 
rehabilitation, likelihood of future dangerousness ami prospects for successful reintcgratipn into 
society. These individuals personalty and frequently int~racte<l with Mr. Khan o'Ver the course of 
hiS. deten.tion at NSGB. 

8 

89 

90 

91. 

93. 
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sych (Sept 2016) 

~ach of thes~ witnesses (#98· l l 3) will testify regarding Mr. Khan's family ~ackground. 
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1.13. 

U4 

a. Synopsts o- :-x ected Testimony. 
i. rvtrj ill testifyregarding the operations ofBlackwater·contractors. 

ij. He w1 l provide details regarding Blackwater\ con:tracted operatfous to 
provide logistical services for to the RDI program, specifically. the 
tran~p,ortation ofd- 't in ' ' ~nd per1?.1eter security o~black sites. 

iii. Add1t10nal1y, Mr.[ 111 exp!am why the secunty furces at and around 
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DEPARTMENT Of' DEFENSE 
OFFlCe OF MILITARY COMMISSIONS 

1810 DEFENSE PENTAGON 
WASHINGTON, vc 20301-1610 

• Cj11EF PROSE¢1JTOR 

MEMORANDUM FOR DEFENSE COlJNSEL, lJt.11TED STATES\', M..A11D SHOUKAT 
KHAN 

S1J~ECT: GOVERNMENT RESPONSE TO.DEFENSE.REQUEST FOR PRODUC"OON OF 
WITNESSF.S AT GOVERNMENTEJ(P.ENSE 

t.. The Prosecution is h1 receipt of your wilness list <lcite<t2 Janunry 2019 (herelm1fter 
' 'Reques.1") askin_s the Govemment to produce I iO specific! 1lllmed ontm1amed individuals ruld 
un unknown number of oiber ururnme<l individmils to uppe;ir before lhe Accused'~ 
prese11tei1ci1tg ptoce·ed!ngs. Bftsed on.llle.inforrn:1tio11 provided an<l fo :iceordm1ce with the 
t¢11'ns of t~e prefrfol agreement (PTA). between the Conv(ming Autl101ity (CA) and the Accuse,~ 
1hc Prosecution~ 

(a) wiUammge for thifin-pe.rson presence of:t1ve ofyourniquested witnesses at 1b.e 
presentencin,g itcaiiu.g; 

(h) will arrange for testimo1iy vin video 1.e!ecol\ferenee from the National Cirpitnl 
Rcgi011 for two oJ ynurrcque~'tcd witnesses a( the prcsc:nlcncing hearing. and 

(c) denies y0111' request for production of .ill other requested witne~es. 

i, Rule for .Militnl)' Coimnissi-ott (R.M .C.) !001 (.e) govems witness 1,mduction :ll presentence 
prQcec4ings, Militaryjudg,es •'may 1,em1i, gre111i:r fotitu<le than on the merits to rec.eive 
infoi.:mnti6n by mem)s other than testint,on.y presented tln:\'.lugh.the personal :ippenrance of 
wit1.1esses." RM.C. lOO l ( e )( l ). "\Vhetlui.r a witlless ~hn ll be 1,mc!uced to teRtify during 
p.resentenc<: procc,ixlings is a mttttcr within 1hc discretion of thf military Jt1dgc.. subjct.t to tl1c 
!imitations in R.M.C. 703(c), (e); nnd (f)." Id. Sec als& U11i1e.dSta1es "'· Combs, 20 M.J. 441, 
443 (C.M.A. 19~~). "A witness may be prnduc..:d 10 li..':Slily during presen!encu proccc<lings · 
... only if' th~ five conditfo:ns in R<fvi:C, l0Ql(e)(2){A}{E) are mei. R.M,C.JO{)J(e)(2). Those 
live c1,mditions «re: 

(A) The ~~iimony expected to be (lff.ered by the ,vitness is necessnty for 
consider!liton of r: mutter of subst,nntin.J significance to be n determinnti01r oftm 
appr6prhm: sentence, includiiis evide11ce·necess~ to resolve an alleged 
i11n_ccurncy or dispt\te as to o n'lntt:rfol fact: 

(B) The weig!\t or crc-dibilicy of tltc testi.mony is .of stibswutinl significnnce to the 
detenninntiou.ofan opptoptirue ser1tem::.e; 

(CJ 'fhc othe(party retuses to e1)ter iato a sti1m!aiion of fa<;t contaiuiiig matter$ to 
whicli the witness is el'.pe,>~ted to testify. t!Xcep, iil tm exltaordiuary c.1:,e ,vhc1t 
sueh :i stipu·!ntfo11 of .tact would he 110 insufficient substitute for the testimony; . 

(D) Other forms of evidence, b-ucb u.s orai depositions; written ituarogatorim:, 
teJephoiiic testimony, two-way video cmiferences or other simjlnr technology, or 
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fon:net testi1llMY wotild not be suftic:.ientro. meet the needs of the milito.ry 
con:rinL~~or, in lhe detern.tii:ullio:n of t1n bppxopriute ~entem:e; imd 

(E) Tlie si$tlificance of th:e person11l 11ppear:n1<:e of the witness 10 the 
.determinntion of &it gpproprinte sente11ce, ,,,)len baln11ced nsninst practical 
difficulties of producing the witnes.<;,, favors production of the witt_w.ss. Factors to 
be cousider~ inclltdc the .tosts of producing 1.he witness, the 'liming of tlio 1~nest 
for production of the witneS's,. the ,i,otentia! :for delay in the presentendns 
procce<ling !h;,t may be caused by lh1.: productiOJl of thewitnes$, ,m~ llxt: 
likelil10<1d of signifkant interference witu intelligence ~tivitics, mUitaly 
operotions or deployments.; mission ac1;omplishrrie11t, or.·essl!lltinl training. 

R.M.C. 100i(e)(2). 

3. R.M.C. 703 specifies procedures tol' Ille J)l'OOUctfo!.l of witnesses fonnilitary .comtrLiss'i~ns. 
Pur~mnut to. this .rule. for w.iUJesses in·sciitencmg,;the. Defense i~ .reqnired.10 subn1it to trial 
toullSeJ a written list-0f\\'itnesses w]\ose prqduc1ion l1y ibe (iovemni~tr is regnesied by the 
Defense. Se.e R;M.C. 70~ ( c)(2)( A). The request to 11roduce a witness for sentencing must 
include: . · . 

the 11~me, telepl10.ne m,imber, if known, Md address or location of the willtess 
such that the wituess can be found upon the exercise of due diligence, n $ynop.sis 
of tl1e 1cstilno.11y that.it is expected the \\<itttess wi!i give, nud the reasons why ihc 
\''~tnC/ill • personal appcsrnncc will be 11ce-essary ·under die smndnrds set ±orth fa 
R.M,C. !00:l(c). 

R.M.C. 703(c)(2Xll)(ii) •. 

4 . . Pespite your assertion !J1a.i every one oftfo::sc witnesses w;ii; required lo testify in perso1'i 
based ¢n imique facts 11~1d circumstances of the .cnse, that broac~ talism!tilfc recitation of· 
lnng.uage fro~ tlte 11ile <loes not m.eel the r.e(1~iiremen1s of'R.M.C. l 00l(e)(2) odtM.C. 
703(c)(2)(B)(ii)! which rei1u.ire~ nn iu.dividunlized justification for the itt r..eisoil teS.timoiiy of 
each w:itne~- None of your individi~l witiiess sy11i:1pses adequately ind.il:iotes Wliy those. 
individu111 witn<:sse.s 1mm testify in person, . .wliicli fa ilie rtqufre(,iem under the ruli!. 
Nevertheless, after caref1.1.Uy revic,'lving your request for .the' pro.ductiO\! of pr~e'nte.icing 
wjtncsses nt the expense of tile Goverumcm, l\ltd fo.icc.ordnnc9 wi~ the nppfa:nble R.M:C .. imd 
M.C.R.E. provisions, t1\e P\'osecu1ion will al)'ango tor ~he physical 1m.~~-.ence ot vidim 
teleconference. testimony of the followlns wimesses; 

a) ~ 1e;Prosccuti~m. will;inangc fo- {O: tcsiify vin .vilko 
tdeconfercm:c fro1;n the Nanonal Captlill Rc.g1on . 

. 'h) f,lte PrQ$ecution: wilt ammge for - to teSlffy vfo video 
ttll econf.'~renc~. from 11te-Nillfonal Cnpitul Region. 

c) .Supcrvisot'J' Spcc:li\! Agcnt{SSA) 'l'imotl,y W. Hiu-vc;r. The Prose.nuion will work with 
the FBJ lo make SSA Ha:rvey availnble tt'l testify in person nt the Accu~ccl's presentenciilg 
hearing. If the Defense prefer.Hi di.fforent FBI SA in lieu of SSA H'~(V~y, tl~e :Pro,seuution 
will tavott1·~ly consider the request and. if approved; will work"-\;ith the Defe1~e tt1fucilitate 
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'the prese11ce of said oltemnte FBI SA to testify nr the AccU$ed's r,re,,:'.mencing heorii1g. T<i. 
n!low time for Gove1'1llne111 review nnd coordhiatitm .rcgal'din.g_nny such rcq\1<:st' for lJh 
ailemate FBI_ SA to testify, 1heJ'rosecutio11 im•itesthe. Perense to rt(,tif,rthe Pmsecution u.; 
soon as possible, if the Defeuse desires a dift'enmt FBI SA to testify, 

d) SA Dm•iil C. Cuilmo1·e. The Prosecution will work with the PBJ to niake SA Citdinore 
tW8ili*ble to testify 1n person at the Accu~·s preseulencing hearing;. Jr tlt~ Deiense p~fors 
a different FBI SA in l[eu nf SA Cudmore, tlte. Pms:ecution will fil\'(lfl'!b ly considet· the 
request and, if .ipp.rov.c<l, will work with 1hc Pefonse 10 facilit-,Le the ptcscucc of said 
alternate F~I SA to l~tify ut lb~ Accused's _pri..-st!lltendn;g lurn1:iug, T(i nUqw ti;1w lbr 
Govemmc.llt r.eview ;md coordi!latfon 1-cg.ttdin.g nny sttch.rcqucst for lll nltemntc FBI SA to 
tcsttly,.1he.Prois'ccution invites the Dcfcill!-c lo notify .the Prot<ctution as ?>!ion as possible, if 
tl1e Det1mse. desires a difforen.r FBI ~A to testify. 

e) DaD Of.ficc:r-. ThePtosecu1ion will work with the Services 10 n.l:ike 11 0<>J~1peu~ni omcer 
available to lcs.tify inpel'Son nt the Accuscd.'s prcscntendng hcil:\'lHS reg~'ding 1Jm 
Accused's. conditions of confin\:meui and his inleractk,ns wjil) 1hc.: gu~rd force. J-Io,,,cvcr, 
by _its agreem,rn! to ptoduee such -..vi!ness, and in accord with the. tt.'Tins :0f tile PTA sigfted 
by 1h:e A«mseil and_ t11e CA, lhe Prosecution docs not agree to the protlllotion of' any re corns 
or other discovery n.s a consequeuce of ll8t'eeing to pr.,dnce a DoD .officer. !he Aei:used 
bas ~;niv1.:d _producijon t>!'. nny discovety beyond ftM.C. 701 (i, )( l) and 70 l (d), pursuant l.i:l 
parn~ph 12 of the PT A. If tlu: Defense believes. discovery production woi1ld be r~uired 
to use or'examiue thi$ witness, the Prosecution denies productio.n ot'Jhis witnes.<:. · 

f) br. E'.\'}'C?l't #1). 'The Accuso;::d and the CA agreed that the Accused 
'\~rill not retain Otpresent nt 0. sentencing hearirtg in_ote f11an t\VO expe.rtt-·o ~U!til1Hs. 01' • 
w1messes tit Government expense," AE 012 '1]23. 1he CA tipproved Dr, s. 01w <:it 

~ er,.6?-lisuhantsfo'.itoesses (l.uthorized by ,lie~ t~nns ofthe PTA. Suhjecu? Dr .. 
- bimnm~ d secun1y. and country clei1rnnce1>, the Prose-cuuon w~ll 
:m:ange to bnve D~ resent in or<ler to ,testify i1q>erso.n at _ti.le Ac-tu..~ed's 
p:rcsentencing hearing, · 

g) {fap~rt#Z), The Accused N1d the; CA agri:Cd that the Aceus.eq '\vHJ not retninorprcsc1jt 
at .a sentencing n~ring more thaµ l\l-'O <;>;.pert consult:nµs: ·Qr wi.)n',ss~:. al Government 
expense." AE 012 ~23. The CA disapproved Mr. K1eimruui as the secolld ofthe two expert 
co11st1lt:-11ns/witness:es amuorized by the te:itlls of 1hc PTA due to tt po1c1uit1I contlict of 
interest. 111e'CA cc01rtn1iued to providing t1 suitulile ulleruute expert .. Pmvided such expert 
dQO!i 1tQt .lu1ve il conflict of i,i.t~rest 1:1~d obtflms the rcq\lirc-d security mid country clcnnmces; 
the Prosecution will.anniige t;, liavc t.hat consuitnnt/ex1;cn prcscnl in order to testily in 
p(:n,1>n i,t 11.ie Accu,.e<l's presentcncing henl'in~ 

5. The production n.l Govemmentexpense of all othel' named nod unn:imed imlividunl.<i listed iu 
tlt~ Deieuse Reqll¢st is hereby denied bec1mse they tail to meet the requi~ment~ uuder RM.C. 
l00I(e) a11d R.M:C. 703 . 

. {i 11le Prosecution notes !hill it is willing to t.'lllCdmo appropriate stipulations conceming 
vc:ritiabfo facts thnt are relevant, essential und non~cumulative to matters in cxte,mnrion and 
mitig~·tion. 
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7~ The Prosecu.1.ion nlso rt¢1e$ the Defonsc:may requesfdtlll the militmy ju<lge, ·>with :i:esp.~i to 
ma11ers in oxteuuation :uid mitigatio1\ or both. rel(!;-.. the rules of evidence. This may inoluclo 
admitting l,mers. nffidttvits, and other wdlings uf similnr uuth~n!icity and r~Ji11bili1y." R.M.C. 
100l(c)(3). · · · · 
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Respectftilly, 

/Isl/ 
JOY L. PRh\10LI, Lt Coi, l:JSAF 
'frinl ·Counsel 

//s/l 
:Ol\vidL. O'Dowd, CDR, ~A-GC; USN 
Assist:int:'frial Cm1m,cl 

Office o(thc Chief Pl'osecntor 
Office offytili1ory Cormnis$io.n 

UNCLASSIFIED//FOR PUBLIC RELEASE 

Appellate Exhibil 030 (Khan) 
Page 62 of 92 



Filed with TJ 
28 February 20-19 

UNCLASSIFIED//FOR PUBLIC RELEASE 

"""'"ATT ACHMEN:T ~ 

UNCLASSIFIED//FOR PUBLIC RELEASE 

Appellate Exhibil 030 (Khan) 
Page 63 of 92 



UNCLASSIFIED//FOR PUBLIC RELEASE 

~TTACHM.ENT E 

~ fr. Khan provides the follov;ring additional information conc-t.T.Qing the anticipated 

· testimony of ea:eh of the witnesses that he moves to unnpel: 
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(fjh'FOUO) FBI SA Tim Harvey (Witness #13) 

~ e Prosecution has agreed to produce this witness as re.quested by the Defense, 

{Bi'flo'OUO~ F'BI SAs at Guantanamo (Witnesses #14, 17. 21) 

(S,'AiiOfOIOf) Mr. Khan reque:.ted several FBI agents to provide in"person testi111011y on 

his behalf concerning bis day-to-day life at Guantanamo 

as well ~s his truthfulness, cooperation. and substantial µssistance· to 

the government, which bear directly on his rehabilitative potential and Jack of future 

dangerousness. The Prosecution has approved only one of those witn~sse:.s, FBI SA David 

Cudmore (Witness #21), who is the FBI agent presently responsible for Mr. Khan. The Defense 

requests that the Military Judge compel the Prosecution to produce two additional FBI witnesses, 

FBI SA Andrew de la Rocha (Witness #14), and FBI SA Beth Ann Schwan (Witness #17), to 

provide simil.a.r testimony. Like SA Cudmore, these witnesses were previoi1sl.y responsible foT 

Mr. Khan at Guantanamo. Their testimony is necessary, and would not be cumulative, however, 

because they will testify about their direct, persona~ day-to-day interactions with Mr. Khan at 

diffcre11t, non-overlapping periods of time. Specifically, SA de la Rocha will testify about these 

m~ttt--rs in the time period 'immediately after Mr. Khan's guilty plea, and .SA Schwarz will testify 

about these matters after SA de la Rocha ie:ft Guantanamo and befure SA Cudmore arrived. 

({J/,'FOUO, The testimony of each witness would.be paxticularly compelling given their 

official roles as FBI agents, and their close, personal relationships with Mr. Khan during distinct 

periods of his sevcn"year cooperation. As importilot as his testimony \Vill sl1rely be, it would he 

wholly unreali<ltic lo expect that SA Cudmore rould provide full and adequate testimony 

covering the entire seven years that Mr. Khan has been a cooperating witness for the 
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government; while he may be able to read and review records of prior interactions between Mr. 

Khan and the other FBI agents, that would not be an adequate substitute from hearing from those 

agents personally. 

{rJ11I'Ot!O) The Prosecution has offered to produce an unnamed DOD official to testify 

about Mr. Khan's conditions of confinement at Guantanamo. See Attachment D, ,r 4.e. As with 

SA Cudmore, however, it would be unrealistic and inadequate to expect such a single DOD 

official to tt'.stify competently about Mr. Khan's conditions for the entire seven-year period at 

issue. 

(UHFOUO) 'A final point bears emphasis: The FBI agents are critically important to Mr. 

Khan's case because for nearly the entire time since his guilty plea in 2012, Mr. Khan has been 

detained alone, separate from any other detamees. Essentially the only people with whom he has 

interacted are the FBI, the guard force, and medical personnel. 

fU'.fFOiUO) CAPT Thomas J. Welsh. JAGC, USN, SJA JTF (Witn.ess #27) 

(I I I II & I) CAPT Welsh is discussed at length 111 the motion to compel and Attachment 

C, and is one of Mr. Khan's rnost important witnesses. In addition to the infurmation already 

provided, he will testify about his interactions with Mr. Khan on a day-to-day basis, as well as 

his interactions with other JTF leadership about !vfr. Khan, including Rear Admiral David B. 

Woods, former JTF Commander, and Colonel Donnie Thomas, former JDG Commander. 

(dJl USS) CAPT Welsh is currently deployed overseas in Europe, but will be returning 

to the United States at or about the time of Mr. Khan's sentencing trial CAPT Welsh has 

requested that he be issued a subpoena fur testunony, but if called is willing to testify very 

favorably fur Mr. Khan in all of the ways that the Defense has described. 
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(U.ff8t98) There is also precedent for CAPT Welsh's testimony: his SJA predecessor, 

CAPT Patrick McCarthy, JAGC, USN, testified at Omar Khadr's sentencing fullowing his guilty 

plea; the Defense understands that he testified via vide-olink because he was deployed at the ti.me 

of the sentencing. He testified in substance that he had been at Guantanamo long enough to see 

real jihadis, and Mr. Khadr was not one of them. 

(UfT'OUO) The Defense expects CAPT Welsh to testify similarly on behalf of Mr. Khan. 

He will say, for example, that the Mr. Khan he knew appeared to be someone who had gotten 

caught up and was excited by his involvement in terrorism~ in being a ''big shot" in Karachi, but 

he did not appe.ar to realize fully what he was getting himself into. CAPT Welsh will testify 

based on his interactions with Mr. Khan that Mr. Khan was not as dedicated or extremist in his 

views as other high-value detainees at Guantanamo; his reaction to CIA dett.-ntion and 

Guantanamo was, ·~Holy shit, what did I get myself into and how am r going to get out of it? 

How can r get back to my wife and daughter?" The answer was to cooperate with the U.S. 

government, which Mr. Khan has done for seven ye.ars without wavering. Finally, CAPT Welsh 

will testify that based on his personal knowledge and interactions with lv1r. Khan, Mr. Khan must 

be allowed to move beyond what he did. 

(UJ\if@iJt;@I) The Defense submits that such testimony would be invaluable to Mr. Khan at 

sentencing, again, particularly coming from a senior Naval officer, testifying in person before his 

peers on the panel. 

(fJil P8U8) Cagm 7, Senior Medical Officer QYitness #31} 

~);'fi@U@) The Defense requests that the Military Judge order the Prosecution to 

produce a senior medical officer for Camp 7 to testify in person about Mr. Khan's healthcare and 

medical trea~ent. In particular, Mr. Khan requests a medical officer who will testify regarding 
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his physical and mental health, "including the lasting harm caused by his torture aud abuse by the 

CIA. i•or exampk\ and without limitation, such an officer would t estify about .Mr. Khan '·s 

· id that he .h<ls previously been hospitalized at 

Guantanamo. 

(U//FOUO, Defense E~pert Witnesses (Witrtes.ses #32, 33) 

{UHFeue, As addressed in the motion to compel, the Prosecµt ion has agreed to produce 

1¥1:r; K11an.'s m«.lical expet:t, Dr \Vit.n.e.ss #32), subject to the purported caveat 

imposed by the Convening Authority that is addressed in d1e motion. The Prosecution has also 

agreed to pr9ducc :Mr. Kh<m's tort.ilre ,expert, Mr. Steven Kleinman, su~ject to resolution ofthe 

con'flict issue addressed. m the motion. 
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(l:JXl70U9) James P.avitt (Witness #40) 

(llfR~OUO, J ,ose Rodriguez (Witness #42) 

(TH,'iORCOU'fHOPORt,) wk Rod.dquez was the head ofthe Counter Terrorism Center 
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- when Mr. Rodriquez served as the Deputy Director of Operations, he was personally 

responsible for approving the torture techniques very likely used on Mr. Khan. 

Again, the Defense believes this witness will be extremely hostile to questioning and the 

panel must view in-person testimony in order to adequately evaluate the demeanor of this 

witness during his testimony. 
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(W/JlOU~ Dr. James Mitchell QYitoess #63) 

(TSHORCOH/i':HOFOR:l~) Dr. Mit<::hell is a former SERE psy<;hologist, who was 

contracted ~rith the CIA to deve[op and implement its tQrture vro~am based on the concept-of 

"learned helplessness." He is referred to throughout the Senate Intelligence Comrrtittee report 11$ 

"Grayson Swigert." He has spoken openly and puhllcly-abouthis development of the CIA 

program, and his direct, personal involvement in waferbo.ard~ de.taine.e.s, including in his 

published tmturc memoir Enhanced L11terrogation. Dr .. Mitche.11 has also been deposed in 

another torture case; Salim v.. Mitchell, in federal court in: Washington State. 
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deposition in Salim. that while he.is not likely to appear for testimony voluntarily; Dr. MitcheU 

could be expected to testify fully and UI1EJ,po !ogeticaJly if compelled. Dr .. MitcheH' s in-person 

testimony_ is esscntia~ and likely to carry particular weight Md credibility, because he is perhaps 

the mostwen:.known individual Who is connected to the CIA torture program. 
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• 
DEPARTMENT OF DE.FENSE 

OFFICE.OF MILITARY COMMISSIONS 
4800 MARK CENTER PRl\.'1; 

AL~ORIA, V.A 223$t-210Q 
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MEMORANTJtJM FOR lv1S. KA TY A JEsnN, DEFENSE COUNSEL 

Su"BJECT: Defeiise Request for tlie Appoii1tm~l1t 0:00 fultdh*. ofl)I'. 
Exp,m WitliCS$ - U.S. v. M(lj/d Klum 

ti$ lll\ 

l nivi~\:eo 
1111d fimdillg ofl)r 
psydnati:y. F1>nhe rcasons.s 

1est,whil:h is <l:s1<:d February lS •. 2019, for th1: appoiilttrn.mt 
s a defense .:xpcrt wimess inthc field of forensic 
dow, ymar ~quest is.approved, · 

Yourreqm:st for Dr- s mt expert \\'1flle!.S foils under tllt provi.sior.s ofy-0ur 
"Oflet foni .Prc1tiul Agr~emeiit." {Prc1ria1 Ag~ement) ofFcbroa.ry 12, 2012, the terms of \\'b1cb 
· were accepted by n prior Convening Altihority on February 15, 201.2. ·nle asreeme:nt wus 
nc;;:eptd by 1heMilit,1cy Judge on February :.19., 2012. :11id, .tliatsame dny, in 11ccordini1:e with bis 
pleas, Mr. Khnn was fo1Jml gaihy of the. charged ofi'ensc:.. llrnl~t p111-ag\,1ph 23 of l lie Pre;rial 
Agte<..1ne.l)t, yot\ :i~ not to seek to retain or present 11t a. pre-senl'cncirrg hearing nl(!f~ dmn t\vo 
expert coi:isuh:an.l'S or witnesse!i nt G<1ve.nm1eur expe1'1Se. Wti.ilc my·decision 011 your request for 
Mr. Steven Xleinmnn fa prmding yoµr comp<Jinncc \\~ ission's order in AE 02<lE l\)r 
tl1e filiug of tipprovriate v>'niv.ers. thisretl\lCSI for Dr~ oustitutes one of the two expert 
cousullnnlS or witnesses:. 

R\,le for Militory CQnunissions 703(d) ~stliblishes the procedttte £<>t requesting expert 
\\~tnesses ru1d requir4s 1be requestins 1mtY to proviifonoiice 10 lhe non-~~nesniig pany. This 
process. l;ielps me to. ev:iluutc the 11eed tor the expert assistance sought, and 10 detennim: wh~the.t 
:1tl.ernr.1ives are ·pre.tera\>le so as to ~void wasteliil expenclitures. You providecl .ille Government a 
copy ofdiis request on fobn.tary Is. 20I9. Aceordingly • .I will COl\$id1:r itic subs1:i:11ce of your 
request to detc:nnfoe whcthenhe expert wimest i:rncccs~ary. . 

An accused is eutitie~ to the ·employn1em of m1 e:i:pett, pro:vided fo~ he nr she c:an 
demonstrate tli.e oecessityfor 1he·expert ~~~istrn~- S~e A'.ke v. Oklafloma, 470 U.S. 68 ( 19&5}. 
As. the Ake C<iutt ~iplan.i~, lltl indigent defendant is entitled ta ti~ ''the rnw mnttricls 
i'ntcgrol 101.b1: building of ru1 effee1ive dcfonse." Id. at rt. Th~Aka Court noted that 1111 indigent 
defeil.d3m .is oot con:;titution;:illy en1itled to "i-dl th,n1ssistt1.t,ct !lint his wenlrh:ier ~un1erp.-ir1 
iiught bny.''lmt llmt''fnndrunen.t~l mi.mess emitles indigent clefendonts l'q :in. adequate 
opportunity to pl'lse:nt lueir claims fpirlY Wi{lU!.l th.e adver:s11ry system," Id. Mi_litary courts h~·e 
cmbr.nccd this .rule iu r /le.ries of opinions spmllling -decades. See U1Htea Simes 11 •• /Jres11clran, 62. 
o1.J, J 37, 143 (C . .I\..A.F. 20<15); t.!m'ted Siotes. v. Ndmryi~ 45 MJ. 315, 319 (C.A.A.F. 1996): 
Unili!d Stales v. Gam:aler, 39 MJ. 4.59. 461 (C.M~. 1994): Unitec/Statt:t i•. Robinson. 3.~ MJ. 
88, 89 (C.M.A. 19.94): U11fteti Stales v. Gqn·ie$, 22 MJ. 28.8.·291 (C.fyf.A. 1986); UJ1itetfStates 
v. Cm1i1011, 74 M.J. 746 •. 750-.52 <,A.C.C.A. 2015) ("lftrie.dcfense demot'.stmtes dmt expen · 
:issL~tai1ce ·is rel~vtmt und n,ecesssry. then 1m expert shall be eniplo~d at gov,muntu! expense to 
assist me. defensc:.j . 
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To demonstrate necessity, im accused m,1st show something more thau a mere possibility 
of assismnce from n requested expert. An accused must show tb1.1t there exists a reasonnblc 
probability both Utat the expert would be of assistance to ll)c defonse a11d that denial ofthc expert 
assistance would result in o fundamenllllly unfair trial. Sae U11iled States v. Gtmkle, 55 MJ. 26, 
31 (C.A.A.F. 2001); United States v. Robi11so11, 39 M.J. 88, 89 (Cl\,1.A. 1994). In demonstrating 
the necessity for expert assistance; the defense must show: ( 1) why the expert as.-.istnncc is 
needed; (2) whot the expert a.~sistance would accomplish for the accrn,t:d; und (3} why the 
defense counsel is unable to gather and present the evidence Uiat tll.e expert· assistance would be 
able to develop. Sec Gunkle, 55 MJ. at 32; Gouzalez, 39 M.J. al 461. 

.~uest, you incorporate the justification provided in your August I, 201 S. request 
for Dr.~ au expert consultant, and you state that, it' ap1:ioi11ted, he would a.,;,"ist the 
defense in explaining J1ow and why individuals like Mr. Khart become involved in Al Qaeda. and 
tcn-orist 11ctiviti1.~ and he would o!Ier an asses~ . Khan's polcntfal for recidivism or 
future dangel'OU!mess. You also proffer that Dr ....... vill l~lif y in support of an impending 
molion for pretrial punislunent credit. The Militru·y Commissions Act of2009 stntes tltut the 
provisions of the UClvD (chapter 47, U.S. Code Title 10) are applicable only "to the extent 
provided by lhc lcnns of Sltch provisions, or by this chapter," and "many of the provisions of 
chapter 47 of this t itle are by their terms inapplicable to military commissions." 10 U.S.C. §§ 
94Sb(d)(2), 948b(c). Specifically, Article 13 oflhe UCMJ and Rule for Court-Matlial 305, 
pertainil.\g to pretrial punishment, do not apply to Mr. Khan, as he was detained pi.1rsuant to !he 
lnw of war. See 10 U.S.C. § 948b(c); 10 U.S.C. § 813. Additionally, your impending motion 
seem.~ dfrectly inconsistent with paragraph 1 I of the Pretrial Agreement, which state.<: that once 
Iris guihyplea is accepted, Mr. Khan will not initiate any legal clmms against the Unitt:d Stutes 
Govenun~'llt reg.~ lurc, detention, {lr coufincme11l conditions prior to the plea. 
Consequently, D~ not approved ro testify in support of mry motion for preni:!! 
punishment credit. 

I will nolc that for the reasons statt.-d in your re,1ucst, I find th<1t you have dcmonslrnted 
the necessity for an ex.pe,rl wilness in forensic psychiatry siuce lhere is al leusl a re11som1ble 
prol>abilily n \'lillless with lhal e.xpertise would provide valuable miligalion evidence for Mr. 
~tencing henring. Accordingly, I approve the appointment aud ~ -
[ .... as an expe1t witness. Accordingly, I authorize expett foes for ~ t,the rote 

of$500.00 per hour for up to JOO hours. totaling no mol'e tbru1 SS0,000.00. The tcmlS of this 
authorizutipn are in U1e atlached Memonmdum of AgreemcnL 

Please note that my approval of the appointment a11d funding for nr·.- does not 
constitute authrnizntion for him to trnve!. Travel must he approved on a ca~ osis, in 
accordance with the terms of tlle Memorandum of Agreemc1_1t, which requires a showing of 
necessity for eaclt proposed trip. In accordnnc~ with the Joinl Trnvel Rt:!,'1.llalions, tile following 
11ntst be included in eru:11 official travel request before it can be approved: locntion(s) of travel, 
dates of travel, ptnpose of travel, and nn explanation of why alternative mean.~ of communication 
cnnnot be used. 
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~ Cl1aptc.r 13-9, R<:;guh\lion 4hr Trial by.Military Com.mission (21)1 J ), please have Dr, 
[lllllllllllllsib'll and return t.o myofllcc !h~ attached Menion,;n,durn of Ag,;een~etll befo:rc he begins 

any work on thi.s case. 
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l. Dr. s hereby rer.ained -as an expert witness, with special 
expertise in tbe field offoreosic ps-ycholqgy,.. to assist d~fense counsel on behal:f.ot'Mr. 
tvfojid l{hnn in tllemilitnry commission cnse o(011ited $tale: v. lvfajid Khan. 

2: . Dr.allallcki1owledses, u-nderstamis. and ~grees to oU the terms .contained in 
this Mem0.raodum of Agreemenl Pr urttier agrees to tlte following: 

Filed with TJ 

a. To 4$Sist defans¢ col.ll)Sei AS a w.ituess for the :purpose of t1?Stifyj11g about wlty 
Mr, Kruui became involved with Al Qaeda; to testify obout Mr. Khan's risk of . 
recidivism: or :fuiure dangerousness; and to offer h.is expe11 opiiiion on wliether 
Mr,. Kahn sttffe~ from any m.en1nl health issues.1:esui~ing. fro1it his detention. 

b. To teview, t1$1My be nepessary, files, reports, r~cotds, and doc:um.euts, 
necei.~try 10 testify nbout the llre'm, listed ubove in sub~ a. ·However; 
nothing in this memorMdum of agreement allows Dr.- o review, 
possess. or retuin, :Im}:-' document file, I'ecord_. or report 1iot within th¢ secnrity 
clearo.nce kveJofDr: 

c. To :mbmit an invoice. for services re1ide,re<l within tJ)il1y {30) <lays of the 
performance of the expert services, us din..-cced. by ll1e Office Q,f .Mihta1y 
Comm.issionsContrecling Omcer's Representative {¢OR). 

d. To st;1btritt the followiug infomuttion: loc11dous of tr.ivcl~ d;ites o.f travel, 
pu1pose of travel. and an explanation why be oau.not use an alte11111te means of 
communication to accmnplish his duties, ~nd a completed fovitatiooi,l Tmvel 
Woi:ksheetto tl1e.CltlefDefonse Counsel; whowm 1.-ertify !hat the u11vd 
complies with the JTR: The ChiefDcl'ense Counsel will prnvide the 
ce11ificatiou to tl1e Office ofUi.e C11iefDefouse Counsel Admii1ffravcl lif:!cticn, 
who will d.mft an rro nnd send h, along. with the certification of the Chief 
Defense Counsel, to the OMC Tro.vel and Trnnsporlatio1t S~ction for approval 
in accordaMewithtlte fI'R for.eachI1w.itntio11 Travel 0.rder h~ requires; 

· e. To submit a Gover.nmerit traveLvouche.1· for payment of travel expenses 
incul.l'cd, fullowh~g inc instructions provided with said ltavel voucher. Expe1t 
'lees are not authorized for travel time. 

f. To oe:11.ify thnt the fee cl1orged for his sel'Vices as m:1 expet't. wimcss are. not 
greater than i1is normal professional rote for such services. 
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· M:E'MORAI'l"DUM:OFAG_ . , · ' 
WITH EXP~RT WUNESS (Dr 

. :t. .TJt.e Govem.mr,11t agi:ees to the following: 

a. To pny Dr- n expert fee of $5-00.00 per hour ibr up to l 00 ho11rs 
wlleu professional advice, services, aud testimony ar.e rendered. Payment will 
be made up to a limximum of $50,000.00 {100 .hours .at $500.00 per hom) for · 
expe11 fees. This authorization.currently expires on April 14, 2019, tJic ci'id of 
the performance peti-0d of ,he con!µct'use4 ~o provide (he .necessary payments 
to experts unless nn option· 'to extend the contract is .exercised or the con.trnct is 
renewed. If the option to exlend llle con1.ract is e)(.ercised., or th~ Cl;)nlract is 
i.ellewed, det'e.D$eco\\tlsel will be notified thntyou may continue to ,p.erform 
your duties under l'his autlmriztition oner April 14. 2019. 

b... Compcnsatioq fer 111-conrt testimo11y i$ qllthorized1.mder this Memorandum of 
Agreem~nt, 

o. To appr<:>ve and issue Invitat'io,nnl Travei Orden1 iri accQrd~nce with 1he JTR 
wl1en tn1vel is necessa1'y for Dr- o perfonn his duties. The 
Go:venunent agrees to pay actual :travel cos.ts, eiJher coach air tmYel or 
mileage in accordance witl1 the JTll ·The Gove--t11ment also agree$ to p.1y per 
diem foi: ml!aJs,. amt the leS'ser of actuiil cost of lodging of the' Govermuent 
looal lodging rate, includingpay111ent for al:J travel days,in accordance with 
the Jilt Expea f.c~s nre not n~t.horize.d for travel Jime. 

d. Pnyment under this agreement bas been approved by the Conveni.n:g 
Autltorityr Office of Miiitary Commissions, wtd the balance will be p?,id .by 
the United States Ooverxm1e11t. 

Ofii(;e ()f the Convening Amhorily/Date ~pe.rt Witness Date 
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