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MILIT ARY COMM ISSIONS TRIAL JUDICI ARY
GUANTANAM O BAY, CUBA

UNITED STATES GF AMERICA AE 028

V. Defense Motion to Comel

Production oBrady Material
MAJID SHOWKAT KHAN
February 25, 2019

1. Timeliness

This notion istimely filed pursuat to the Amenedd Litigation and Trial Scheduling
Order dated Decanber 2, 2018 AE 016BB).
2. Rélief Sough

Majid Khan, byand through hisindersgned counsel, respeifull y requests that he
Mil itary Judge grant this moton and order therBsecution to produe favorable eviderein
extenuation ad mtigation of his ntene, pusuant to Brady v. Maryand, 373 U.S. 83 (1963)
and related authorities (“Bradymaterial™), as set forth in his request for production that was
serval on the Proswition on Novenber15, 2018. See Attachment C.
3. Overview

Majid Khan is the only highvalue detaine at Guantanamo who hapled guilty and
agreed to coopeate with the government. After many yeas d providing sibstantal assistane
to the government in the investiation and poseaution of others, hés scheduled to be senteerd
in Juy 2019. BEarring any lapsein his ontinuingcoopeation, hispretial agreement povides
for a maximum approved sentence “not to exceed 19 years” of imprisonment with adit for time

serval from the date offiis guity pleain Februay 2012. AE012, 18; AE013, T 3.
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Mr. Khan’s pretrial agreement also entitles him to call “live witnesses and present
evidence” in mitigation for sentencing purposes, employ two government-funded &perts to
assbkt with hissentencing, and @sent evidence concerning the naure of his @pture detention,
and confinement, includig the keaings, waerboarding sodomy and othe horiific torturehe
suffered a the hands d the U.S. gvernment in CA deention. See AE 012, 11 2, 23, 26; AE
013, T 4seealsoR.M.C. 1001€). Mr. Khan speificaly bargainedfor these provisions, whid
areesential to hisability to present aguments i extenuation ad miigation of his entene, and
to his aility to ague fa a sentene of less han 19 yeas in the pesentercing procealingsand/or
as a matter oflemency. They arealso esgatia to hisargument for pretrial punishment cedit.

On November15, 2018 Mr. Khan subnitted tothe Proseution atimely request for
prodiction of discovey under R.M.C 701)(1) and (d), and a separae request for production of
Brady materid The Prosecution responded olecembe 14, 2018, ssentialy statingthat it had
already complied with the discovey requests unér R.M.C. 701p)(1) and (d). The FPoseution
also denied nearly all of Mr. Khan’s specific requests for Brady materid on the gound that he
had waved his rght to dotain that informationn hispretrid agreement. SeeAttachment D. The
Prosecution iswrong in veral respects.

First, thee is no dispte thd the requirements ofBrady apply at sentacing and in he
military commissions.Indeed, Bradywas desidedin the context of alispued senteriag
proceeding like Mr. Khan’s. Noris there any dispue thd the @ategories d informaion that Mr.
Khan requested in @&tenuation ad miigation of his sentenearefavorable and @mnsttute @re
Bradymaterid The only issiein dispue is whethe Mr. Khan waved hisright to obtan this

materid for use in connetion with hs sentenag procealings.
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Seoond, Mr. Khan did nd waive his richt to obtan Brady material. The Prosecution’s
obligation to produe Brady mateial arises from the Fifth Ameaxdment tolhe U.S. @nsitution
and «ists independatly of any request from the Defense for favorable eviden®. Brady is also
not waivablein its entrety as a matter of &w: To the atent thatBrady may bewaived in aplea
agreement, it is waivable only as to a defendant’s right to obtain impeachment material. Thowgh
Mr. Khan did notwaive his right to impeachmentmaterid here, impeachment maternal is, in ary
event, notthe sort of infomation that Mr. Khan harequested from the Preaution. He ha
requesteddvorable evidence that kears dredly on his puniement,i.e., evidene that bolsers his
extenuation ad miigation caseand/ar casts doubt on mof of any aggravating factors ofered by
the Proseution at sentacing.

The purported waiver provision in Mr. Khan’s pretrial agreement cited by Prosecution
also apples only to heextent that itrelieves the RPosecution from having ¢ produe evidence to
prove bgondareasondle doubt that Mr. Khanammitted theoffenses towhich he pledquilty
in Februay 2012. Thiss dea not onlyfrom the plain langiage of the pleaagreement, but also
from the plea colloquy conducted by the Military Judge who accepted Mr. Khan’s guilty plea.
Inded, theeis nomention ofBrady or waiver of favorable eviderce anywhere in the petrial
agreement, the pleacolloquy, or elsewhere in thereard in this ase This omssion sands in
marked contast o the standa form of pleaagreement ofered in federal terrorism @ses in
which Deatment of dustice proseutors who inted to obéin Brady wavers ofimpeadhment
materid do 0 explicitly. Indeed, we undestand thatthe proseutor who was detailed i the
Depatment of lusticeto the Office of theChief Prosecutor for Military Commissions,and who

negotiated Mr. Khan’s guilty plea and cooperation agreement, would, if permitted, testify that it
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was not the parties’ intention at the time of Mr. Khan’s guilty plea that his pretrial agreement
would waive his stitlement to obdin Brady mateial in respect of his £ntencdng. To the
contray, the peaagreement expresslyresened hisright to present such gidene in extenuatn
and miigation of his sntence.

Third, to the extent that the provision in Mr. Khan’s plea agreement on which the
Prosecution relies as the sole B for its denial of hiBrady requestscould be onstued to
waive his right to obtain evidenebeyond what ves required to prove his guit, that waver could
extend only to hs right to obtain &culpatory evidence under R.M.C. 701€). But een if Mr.
Khan waved R.M.C 701(e), tha would notwaive his right to obtain &wvorable evidewe unde
Bradyand theFifth Amendment. Wile R.M.C. 01(e) may implement Brady; its requirement
to provide &culpatory evidene is nd conterminous with theequirements oBrady. Rather,
military law is well-settled tha R.M.C. 701¢) provides broadeprotectionto deendants han
Brady. Thelawis eqully well-setled that whie Congess nay enact a staute that povides
ddendants wih greder rights han ae consttutionally required, it may not atempt to spesede
those onsttutional protections. Theaiverof such a statutry right likewise dos not
autometicdly waive theconsttutionally required right. Indeed, the leghstandad for waiver of
any right depends on he nature of theright, and the vaiver of fundanental consttutional rights
must be intentional and explicit. Nothing in Mr. Khan’s pretrial agreanert, the plea olloquy, or
the record in this @sesatisfies thiastandard to stablish aBradywaiver.

Fourth, @en if there weresomne doubt or anbiguity as to wrether Mr. Khan waived his
right to obtainBrady matrial in his pleaagreament, which thee is not, helaw s clear that the

pleaagreanent must beanstued in his favor. Not only does the greement exlicitly preserve
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his right to present evidena about hs torture, whih would be #ectively meaningless witout
the iight to obtain &culpatoly eviden to bokterhis ntendng case but,as a matter oontract
law prindples gplicable to pleaagreanents, suchgreements nust also be anstued aganst the
government and in &vor of ddendants. The rule of leity gpplicable in ourtsmattial also
provides usefl guidane in this regard.

4. Burden of Proof

The movingpaty mustdanongrate by a peponcerance of theevidenee that the
requesteddief is waranted. See R.M.C. 905¢); RC 3.8.

5. Fads

In February 2012, M. Khan was charged by miitary commisson with various dienses.
He pledguilty purswant to aprerial agreement, ad agreed to coopeate with the goernment by
providing subsantial assistanein its investigation and proseution of othes. See AE 012; AE
013. Hehas ontinud to fulfil | that ageement wihout exeption.

As explained above, lvang any lapse in his ongoingcooperdion, Mr. Khan facesa
maximum senten@ not  exceal 19 yeas. As also set forth abovieis gea agreement antitles
him to call “live witnesses and present evidence” in mitigation for sentencing purposes, employ
two govenment-funded experts to assist withissentenaeng, and pesent evidene concerning
his orture. See AE 012,121, 23, 26; AE 013, §. Theseprousions wee negyotiated by the
paties specifcdly in order to allow Mr. Khan to put on a extenuation ad miigation casein
order to try and beat 19 years. They are also important because unlike Mr. Al Darbi’s case,
where there was little pradicd advantage to peenting an etensivesentercing casebecaise

under theems of Mr. Al Darbi’s pleaagreanent hewould betrandferred to Saudi Arabia after
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sentenéng, Mr. Khan’s plea agreement does not contemplate (nor does it foreclose) his transfer
to anothe country for purposes of serviphis remaining sentecg, if any.

Paragraph 12 of Mr. Khan’s plea agreement, cited by the Prosecution as the sole basis for
its denial ofhis Brady requests,further provides:

| waive my right 1o any dscovey beyond wtet the Govenment is oblgated to

provide pursuat to R.M.C. 701§)() and 701(d. | additionally waive any

request forforensic or scentific testing ofany physicd evidene in the

Government’s possession. The Government may dispose of any physical

evidene uponcompletion of any appelbte proesses notwaved by this

agreement or otherwig availble to me.

AE 012, {1 12.

On February 29, 2012, th Military Judg then detailed to Mr. Khan’s case accepted his
guilty pleaand coopeation egreement as knowng and voluntairy. See Tr. at 103. Before doing
so, he advised Mr. Khan that by pleading guilty he would waive “three important rights”: the
right not to ncriminat himsédf; the right to a trid of the chages aganst hiny and the rigt to
confront witnesses called against him and to call witnesses on his behalf “in the findings portion
of this Commission.” Tr. at 31-32. TheMilitary Judg also advised Mr. Kha that he hal
agreed to waive certain rights in hispretrid agreement, including, foexample, any spedly trial
rights n relation b the aday of his senteriag for a period of fouyeas (laterextende by
modification of his petrial agreement to sven yeas). See Tr. a 85.

The Military Judgefurther explained to Mr. Kha that Mr. Khan ad thegovenment
“may present witnesses and evidence regarding matters in aggravation and mitigation for
sentencing.” Id. at 86. However, theMil itary Judg explained, “the pretrial agreement states
you dso undrstand thatthe prerial agreemat permits the garnment to avoid presentation in

court of sdficient evidene to prove your guit.” 1d. a 87 (emphasis addeg Mr. Khan then

6
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indicated his undestanding. Seeid. But there was no futhermention of @ragraph 12 ofMr.

Khan’s plea agreement or any waiver of discovery beyond evidence to prove Mr. Khan’s guilt.
There was dso nomention at all of eculpatory evidene or Brady materél.

Noneheless, he Roseution denied Mr. Khan’s requests for Brady material in relation ©
his entendéng soHy on the baisthat hewaved his right to that matdal under paagraph 12of
the petrial agreement. Its denial sites in releent part as to @&h request:

This requet does not falunde RMC 701¢)(1) or (d). TheAccuseal on 13

February 2012 @reed in paegraph 12 ofthe PTA to waive his rigf to any

discovey beyond what the Govenmaent is obligated to provideunde RMC

701(H(1) and 701¢). The Govenment will continueto complywith theterms of

the PTA.

Attachment D. Q@ly as o the last ciegory of Brady materidrequested § Mr. Khan,
concerning evidence sufficient to establish that he has fulfilled tteams ofhis pleaagreement,
including his ongoing digation to coopeate with the goernment, did the Proseution indicate
that it ma providea limited subset of theequested matgal at the tine of his ntendng. See
id. & 6. As addressectlow, however Brady requires that eculpatory evidene be produed in

sufficient ime to permt the Defenseto meke effedive use of thainformation at sentemag.

6. Law and Argument

Much has chiaged shnce Mr. Khan pled guity and agreed to coopeate with the U.S
government seva yeas ago this week. This cae has hal no ewe than seven convang
authorities, thre military judges, a least three sets of proseutors,and fourseparate detailed
defense counsel. All that has remained constant are Mr. Khan’s pro bonocivilian ddense

counsg, thefact of his confinement at Guant@mo and sepation from his family and his
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daughier whom he las neve md, and his ooperaion with the U.S government, which ha
never, @er wavered.

For seven yeas Mr. Khan has proviadksubsantial assisanc to the government in the
investpation and poseaution of other suspectedrterists. He ha srved his time without
disrupton, and has donmemartkably well given the difficulty of his tortureprior to arrivirg at
Guantanano in Sptember 2006, as Wl as the acumstnces of his dedntion at Guantamao,
and the lak of certainty about hs futue. Indeed, it would befair to say that seven yea's ayo no
one knev when this asewould proeal to entendng, or whetherit would proeel to sntenang
at all given the prior administration’s stated determination to close the prison. No one knew,
least of all Mr. Khan, whetherhewould srve his seten®@ in Guantdnano, or in federal prison in
the Lhited Sates, or whéherhemight ke transferred to srve his entercein Pakistan or another
country. As Mr. Khan told the Military Judge who accepted his guilty plea, he took “a leap of
faith.” Tr. at 82. “That is all I can do,” he said. 1d.

Now, nearly a decade lagr, theway forward in this @seis norecetan. Mr. Khan ha
chosen to proead to entenang in July which is his right under theetms of his pleagreement.
While it is not possil® to predict what will ocar a his senteniag or theedter, Mr. Khan is
determined to put on a extensive esein extenuation ad miigation of his ntene, and to ty
to obtin a senteneof less han 19 yeas. This should srprise no ongjiven that Mr. Kha
speificaly bagainedfor these mhts in higpleaagreement.

Yet, rather than rgotiate with the Defense to try and reach sone reasondle
acommodation on whethreMr. Khan may obtainsone amountof exculpatory evidence such as

access to hignedial records for useat sentenmg (or @l witnesse siwch as his daighter ora
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victim in his @ase each of whom would provideeompelling testinony favorable to hinj, the
Prosecution ha adoptedthe hardlingpostion that Mr. Khan is rot entitled to ay documents o
support his entenéng case that he is notentitled to call any witnesses xcept thosefew
identified by the government and who will support the government’s own sentencing
arguments; and, ultmatdy, that Mr. Khan may not present evidencein mitigation about his
torture and other unlawful abuse in CIA detention. Rather, as expressed in Mr. Khan’s motion to
compel gpoiniment and funding of hisexpert concerning detention, nterraggation, and tortee-
related mattes, it certainly appeas thet despie his ongoingeooperaion—which, again, has
neve wavered ove the last seva yeas—thegovernment does not wat Mr. Khan to put on a
vigorous @sein extenuabn and mitigtion of his nten@ or othawise attempt to obéin a
sentene below 19yeas, whid hispretrid agreement allows.See AE 026, & 13.

Why the Prosecution may have adopted suh astane with regard to Mr. Kha’s
sentendng is urclea, if not unfahomable given theladk of success wih ather military
commisson cases. Rerhas he Roseution fears thd its one ad only highvalue coopeator
may get a littk moretime of of his entence becaise hewas tortued for morethan theeyeas,
which would be peceved & weakness rather thajusice. It certainly is na consisént with the
morehelpful, @nstuctive, policy-driven approach that eperienced federal prosecutors take
toward coopeating witnesses who provide truthful information and substanssgi@ne to the

government overa period of sevia yeas without nddent. But whatever the Prosecution’s

! The Prosecution’s blanket denial of nearly all of Mr. Khan’s requested sentencing witnesses,
including mostnotabl/ his young daughter, and avictim in this caewhom the Proseition
brought to Guantanamo for purposes of Mr. Khan’s guilty plea but now claims is notrelevant to
his ®ntendng, will be addressed in a gE@rae motion to compel production of witnesse

9
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motivation may be, @ the present moment Mr. Khan ha no toice but to ltigate theinstant
motion. Whetheror nd the Prosecution mgy wishin hindsight bat it had defted the petrial
agreement differently, the fact remains that Mr. Kha did notwaive his right to put on an
extensive asein extenuation@ad miigation orto obtin Brady materidin relation o his
sentendng.

l. Therels No Dispue that Brady Applies or that
Mr . Khan Has Requested Core Brady Material

As set forth abovighereis no dispte tha Brady applies boh at sentedng and in he
military commissions.See United States v. Halins, 73 M.J. 605, 6094, Ct. Qim. App. 2014)
(finding Brady violation based on prosecution’s withholding of exculpatory information natenal
to guilt or punishrent following guilty plea). Nor is there any dispue thd the ategories of
information that Mr. Khan rerequested ee favorable and onsitute core Brady materid Each
relates to his QA tortureand other unlawful abuséncludingthe natue of his capture, deftion,
and confinement; thempact of tha trauma, includingthe lasting danaging impact on his
physicd and mental hdth; the significance of hisdecision to tust the U.Sgovernment, ard to
plead guilty and coopeate despite wha had lappenel to him; his conditios of confinementta
Guantanano; and/or vhether he possa future threa to the Uhited Sates o its allies if rdeased
from custody.

The Prosecution does not dispia thd this information is favorable to Mr. Khan’s
punisiment ad would bolter his extenuation ad mtigation caseand/or cast dot on proof of
any aggravating factors dfered bythe Proseution at sentenog. See United Staes v. Manos 37
C.M.R. 274, 278C.M.A. 1967)(explaining that lecaisea military pané imposes punshmentm
postfinding proceedings, military rules “clearly envision” that an accused is entitled to present

10
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evidene and withessewho mg testify in mitigation and g&tenuation);d. a 279 (eplaining
that because the government may obtain an “easy conviction” via an accused’s guilty plea, it is
paticulary important for an ecusal to ty to mitigate his a her pumshment with reference to
applicable senteang factors, including withoutimitation hisor he charader and background
and sevice to the government)

In addition, as theéMilitary Judge stakd in this cae duringvoir dire:

[T]his comnission is nodesigned to just punish flenses butto sentace

appropiately theacasad in light of his ofenses . . . in lidit of his bakground

and rehailitative potental and what ee the reals of sociey and all of the

legitimate sentedng prindples that ae discused in milit ary courtsmartid.

I’m committed to that philosophy, and . . . I’'m absolutely committed to all of the

sentenang prindples involved in miitary courtsmattial. Sol bring that

philosophywith me to the @mmissionsand | think any pand members thaare

senior would probdaly sharethat philosophy.
Tr. & 222. The Military Judge also stated that Mr. Khan’s decision to cooperate was
“absolutely” a significant factor among those sentencing principles in terms of mitigation and
extenuaton. Id. & 223. All of theBrady materal requested ¥ Mr. Khan beas diredly on these
factors. SeR.M.C. 1001f) (addressing gnerdly acceted senteting prindples, including
rehabilitation, gaeral deterence, speific deerrence, and socal retribution); see also18 U.S.C
§ 35536) (setting forth various &aors to be onsidered in imposinga federd sentene). Again,
the Proseution does notontend othevise.

Theonly issiein disput here is wheher Mr. Khan waved his rght to obtain this

materid for use in conne&tion with hs senteniag proeealings. The ansver to that questn is

decidedly no fa severa reasons.

11
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Il. Mr . Khan Did Not Waive His Right to Brady M aterial

A. Production of Exculpatory Evidence Is Required by the Constitution
and by Statute to Ensure that Mr. Khan’s Presentencing Proceedings
Are Fair and His Punishment Is Correct in Law and Fact

The Prosecution’s obligation to produce favorable information arises from the rigt to a
fair trial, induding afair sentendng, guaranteal bythe Fifth Amendmentotthe Constution.
See Bradyv. Maryland, 373 U.S. 83, 87 (1963)n Brady, ddendant John Bady admitted to
paticipation in a murdebut clairmed thatanotherindividud did the atual killing. 1d.at 84. He
requesteda sentene of life imprisonment but waigven a death senénce by ajury. Id. After he
was sentened, Brady learned that the prosmition hal withheld a statemeitom the other
individual who @mitted to the atual killing. Id. at 84. Brady petitioned for a n& trial, which
was ganted but only onhteissue of punishnent. Seeid. a 84-85.

The Supreme Courgranted review to address he question of whetherBrady was denied
due proesswhen the laver court limited his nev trial to the quetion of punishment.See id. a
84. Although the Court rejected Brady’s request for a new trial on the queation of his guit and
affirmed the lower court desision limiting his rerial to the qustion of his punisiment, it héd
that “the suppression by the prosecution of evidence favorable to an accused upon request
violates due proess whee theevidence is matrial ether to guilt orto punishment, irrespective
of the good faith or the bad faith of the prosecution.” 1d. a 87 @mphases added). Tik@aurt
explained that the principle underlying its holding is “avoidance of an unfair trial to the
accused.” Id. It also reasoned that “a prosedation that wthholdsevidene on demand of an

accusa which, if made available, would tend to exculpatehim or reduce the paalty hdps sgoe

12
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atrial that bears &avily on the déendant. That eststhe proseutor in therole of an archited of

aproeding thatdoes nd conport with standards of juste” Id. & 87-88 (emphasesdded).

In subgquent deisions, he Supreme Courtarifi ed that due progss reuires the
disclosure of alfavorable evidene—whether exculpatory or impeachment evidene—that is
relevant to guilt or punishrent. See Skinnerv. Switzer, 562 U.S. 521, 53@011);Giglio v.
United States405 U.S. 150, 154 (1972).eBaise theight to sud evidene is fundamentiao
the guarantee of afair trial, disdosuremustoccur regardless of whéher it has ben requested
addendant. See Kyles v Whitley, 514 U.S. 419, 433 (1995)rdBecutorsalso have aluty to
learn of any favorable evidence known to others acting on the government’s behalf, including
othergovernment agencies closey aligned with he proseution. Seeid. at 437;see alsoUnited
Staks v. Libby, 429 F. Supp. 2d 1, 6, 1D.D.C. 2006)(conduding AA and Office of the Vice
President ae closely aligned with prosaution). Disclosure o nmust be made suficient ime
to permt the ddendant to make #ective use of tha information at trih See, eg., Leka v.
Portuondg 257 F.3d 89, 103 (2diC2001)

A prosecutor’s disclosure obligation under Brady is broal. Se In re Saaled CaseNo. 99
3096 Brady Obligations) 185F.3d 887, 8970.C. Cir. 1999). While Bradydoes notprovide a
general right of criminal discovery, “the government must always produce any potentially
exculpatory or otrerwisefavorable eviderce without regard to how the withhding of sudh
evidene might be viaved—with the benefit of mdsight—as affecting the outcome of the trial.”
United States.\Safavian, 233 R.D. 12, 16 (D.D.C. 2005). “The only question before (and
even dumg) trial is whetherthe evidence at issue may be ‘favorable to the accused’; if so, it

mustbe disclosed without regard tdwetherthefail ureto disdose itlikely would dfect the

13
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outcome of the upcoming trial.” 1d.> Nordoes thedct tha a deendant may aready possess

cetain exculpatory information, induding, for example, witness sitements, releve the
proseution of its obligation to turn over inbrmaion from the government itself that could be
used to corrolrate (or impeach) the defendant’s information. See In re Seled Case No. 99
3096 Brady Obligations) 185F.3d at 897.

In addition,

[t]he meaning of the term “favorable” under Bradyis notdifficult to discern. It is

any information in the possessionfdahe government—broally defined to include

al Exeautive Branch agencies—that ielates to guit or punishnent and thatends

to help the diense by either bolstang the déense case or impeaching poential

proseution witnesss. It cove's bothexculpatory and impeadhmentevidence
Safavian, 233 F.B®. & 16-17. “Where doubt exists as to the usefulness of the evidence to the
defendant, the government must resolve all such doubts in favor of full disclosure.” Id. a& 17;see
alsoU.S. Dep’t of Justice, Justce Manud § 9-5.001(B)(1) (“Recognizing that it is sometimes

difficult to assess the neaiality of evidene before trial, proseutors geneally musttake abroad

view of maernality and err on the side of disclasg exculpatory and impeadiing evidenc.”);

2 The standardor determining on postrial review whethera Brady violation ocurred that
warrants revesd of aconviction or sentereis different. Tha standard &amines whéherthe
information withhéd by the proseution was exculpatoly or impeaching, and wheherthe
withholding causel prejudiceto the deendant. See In re Saled CaseNo. 993096 (Brady
Obligations) 185 F.3dat 892 (ciing Strickler v. Greene, 527 U.S. 263 (199). To establis
prgudice, theevidence withhdd must be meenal in the sense that had tee@dence been
disclosed to the dense the esult of the praealing may have been different. Kyles 514 U.S. at
433. That requirenment is met when the whiholdingof evidene undemines confidenein the
outcome of the tria Seeid. a 434. In othe words, dsdosure of th€avorable evidere would
haveput the wholecasein such a di#rent light as to undermine confidee in theresult. Seeid.
at 435. But again, tha is not he standal for determining in hefirst instarce whether a
proseutor must produeexculpatory evidence for trial or sentendng. See, e.g., United States.v
Safavian, 233 F.R.D. 205, 206 (D.D.C. 2006) (observing that the “post-trial ‘materiality’
standard is ielevant to prdrial and intrial Brady decisions b be maddy proseutors ad trial
judges”).

14
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Andrew Weissmann &Katya Jestin, “Brady” and Sentencing, Nat’l L.J., Oct. 27, 2008, at 2

(“[T]The scope of information that is material for Brady purpses at seréncing has expandel
coextensively with the Supreme Court’s expansion of judicial discretion in ntendng.”),
available athttps://bit.ly2NmdQv5.

This obigation continues throudp sentencing and extends to ratters dfecting a
defendant’s punishment. See, eg., United Stateg. Quinn 537 F. Supp. 2d 99, 11D .0.C.
2008)(prosecutors conede Brady obligation extends through sgencng and punisiment)
United States v. Hawking3 M.J. 605, 609A. Ct. Crim. App. 2014) se= alsoU.S. Dep’t of
Justce, Justce Manud 8 9-5.001(D)(3) (“Exculpatory and impeachment information that casts
doubt upon prof of an aggravating factor at sergncng, but hat does notdateto proof ofguilt,
must be disclosed no later than the court’s initial presentence investigation.”).

In the military context, as in the civilian context, a defendant’s entitlement to disclosure
of Bradymateral is dso guaranteed by statue. See 10 U.S.C 88 846, 949j; R.®A. 701(3(6);
R.M.C. 701f); seealso18 U.S.C § 3500; [ed. R. @im. P. 16. Inde=d, military law provides
defendants with brader rights to obtain disovery and other informationhan is avaitble in
civilian trials or mandad byBrady. SeeUnitedStaes v. Williams, 50 M.J. 436, 440Q.A.A.F.
1999) (“We also have interpreted these rules to ensure that discovery and disclosure procedures
in themilitary jusice sysem, which & designed to be broader thrain civilian life, provide the
acaisal, a a minmum, with the disclosureral dscovey rights avaiéble in fedea civilian
proceedings.”); United States.vlrigueros 69 M.J. 604, 609 (A. Ct.r@n. App. 2010 (noting
that “the statutory and executive order standards” are “broader than the Bradyconsttutiond

standard”). Also in the military context, as in the civilian context, there is no limit on the ability

15

Filed with TJ Appellate Exhibit 028 (Khan)
25 February 2019 Page 15 of 51

UNCLASSIFIED//FOR PUBLIC RELEASE



UNCLASSIFIED//FOR PUBLIC RELEASE
of a déendant to usefavorable evidee produced bythe poseution at sentenng. See R.M.C.

1001¢) (defense may present all metters in extenuation ad mtigation of sentendng); see also
18 U.S.C. § 3661 (“No limitation shall be placed on the information concerning the background,
charader, and conduwct of a personanvicted of a offensewhich a court othe United Sates
may receive and consider for the purpose of imposing an appropriate sentence.”). This is
particularly important in the military commission context because a reviewing court “may affirm
only sud findings of guilty, and the satence or such part oemountof the senterg as the
Court finds cored in law and fat and déermines, on he bais of the eatire record, should be
approved.” 10 U.S.C. § 9501(d).

B. Brady Is Not Waivable in Its Entir ety as a Matter of Law, and
Was Not Waived in Mr. Khan’s Plea Agreement in Any Event

TheProsecution in this caeplaces ged reiance—indeed, &clusive reliance—on
paragraph 12 of Mr. Khan’s plea agreement as the basis for its denial of his Bradyrequests. It
does so based on the language of that paragraph stating that Mr. Khan waives his right to “any
discovey beyond whet the Govenmaent is obligated to provide pursud to R.M.C. 701§)(l) and
701(d).” AE 012, 9 12. The Prosecution undoubtedly believes that “any discovery” includes
Brady material for use in connection with Mr. Khan’s sentencing. But that is wrong.

As an initial matter, consisent with importan@ of Brady and the tindamental ridnt to a
fair trial, induding a fair sentencing, a prosecutor’s obligation to produce favorable evidence is
not waivablen its entrety as a matter of &aw. To the tent thatBrady maybewaivedat all in a
plea agreement, it is waivable only as to a defendant’s right to obtain impeachment matgal. See
United States v. Ryis36 U.S. 622, 633 (200Xee alsoUnited States.\Ohiri, 133 F. App’x
555, 562 (10th €. 2005)(explainingthat inRuiz the defendant’s constitutional rights were
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protected by presenation of the rght to nonrimpeachmentBrady matrial); McCann v.

Mangialardi, 337 F.3d 782, 7888 (7th Cir. 2003) (“[1]t is highly likely that the Supreme Court
would find a violation of théue Process Qause if prosecutors or otherelevant government
adors hae knowledge of a criminal defendant’s factual innocence but fail to disclose such
information to a defendant before he enters into a guilty plea.”). That is because non-
impeachmentBrady material is “closely related to the fairness of the trial,” Ruiz 536 U.S. at
633, and can be “so fundamental to the reliability of the factfinding process that [it] may never
be waived without irreparably ‘discrediting the . . . courts.”” United States. Mezzanatto 513
U.S. 196, 204 (1995)Ln short,Mr. Khan and the gvernment could nothave greed to a
sentendng without disclosuref nonimpeadhmentBrady materid because such matgal is
necessay to preservethe fundmental irness aml dignity d the pracealing itsdf. Seeid. (“No
doubt here are limits towaiver; if the parties stipulated to trial by 12 orangutans the defendant’s
conviction would be invalid notwhistandinghis consent, beose sorre minimum civilized
procedure is requied by communityfeeling regardless ofwha the déendant wants or is wilhg
to acept.”) (quoting United States v. Joskfi753F.2d 585, 588 (7th i€. 1985))

Indead, courts and &perienced praseautorsarecardul to ensure thaBrady waivers
includd in pleaagreements ae explicit, and limited only to mpeahmentmaterid. See Ruiz
536 U.S. at 625, 63E5ge also ABA Model Rule of Professional Conduct 3.8(d) (“The prosecutor
in a crimind caseshal . . . . make thely disclosue to the déense of all eviden or information
known to the prosmitor thd tends b negate thguilt of the accusead or mitigates the ofense
and, in connetion with entenang, disclose to the denseand to te tribural all unprivileged

mitigating informaion known to the proseator, except when the proseitor is relieved of this
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responsibilty by a protective order of the tribunal.”); Weissmann & Jestin, suprg & 1.
Consequetly, the language of paragraph 12 could not waiveBrady in its entirety as a matterof
law. That a déendant may waive impeachmentmateridin a pleaagreament is irrelevant hee.
Mr. Khan’s requests for production of Brady matrial do notincluderequestsfor impeachment
materid. Rather, he has requestedevidence that is matgal to his punieément,i.e., thet bolsters
his extenuationrad mtigation caseand/ar casts daubt on proof of ay aggravating fadors
offered bythe Proseution at sentening. To put i anothe way, he requestsproduction of
documents and information (and witness taetiy) thatareexculpatory becaise thg will
establish ad bolder his ntenang arguments n extenuation ad mtigation aout hi torture his
threat of future dangerousnss, hs coopegtion, ar the othefadors aticulated above See
supraat 10.

Consstent with thes prindples, the discouwsy waiver language in paragrgph 12 make
no rderence to a waiver of Bradywhasoewer. Thoudh the Proseution sems to inerpret the
“any discovery” language as including an implicit waiver of the Prosecutor’s obligations under
Brady, that interpretation ignores the simple fact that “Bradyis ‘not a discovery rule, but a rule
of fairness and minimum prosecutorial obligation.”” Flores v Satz 137F.3d 1275, 1278 n.8
(11th Cr. 199B) (quotingUnited States.\Campagnuolp592 F.2d 852, 859 (5thitC1979)).

Instead, the “any discovery” waiver language in paragraph 12 simply means that the
Prosecution does nohave to produe eviden to prove bgonda reasondle doubt that Mr.
Khan committed theoffenses with whth hewas charged and towhich hepled guilty. This s
clearfrom the plain language of that provision, whichtesanot onlythat he grees to waive

discovey beyond R.M.C. 701§)(l) and 701(d), but additionally that he waives any “request for
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forensic or scientific testing of any physical evidence in the Government’s possession.” AE 012,
9§ 12. If the “any discovery” language were meant to apply as broadly as the Prosecution
sugeests and to faedose etirely any discoery from that poinforward, then the adde
language about esting of physicd evidene would beredundantand supéfluous. See, eg.,
United States v. Bey 146 F.3d 1207, 12101 (10th Gr. 1998)(conduding that scopef plea
agreement provision shou not be intgoreedas to render itedundant or supéfluous. That
paragraph 12 was meant to waive only evidence necessary to prove Mr. Khan’s guilt is also clear
from the pleacolloquy inwhich the Miltary Judge avised Mr. Khan that while he iad the
government “may present witnesses and evidence regarding matters in aggravation and
mitigation for sentencing,” Tr. at 86, “the pretrial agreemat permits the garnment to awid
presentation n court of suficient evidene to proveyour guit.” Id. & 87 emphasis added).
Again, there was no nention of Brady or waiver of exculpatoly evidene relevant to punishment.
The abs@ace of any menton of Brady or exculpatory evidence in Mr. Khan’s plea
agreement stnds n marked contist o the standal form of plea agreament ofered in federal
terrofism cases in which Department of lustice proseutors who intend to obtaiBrady wavers
of impeacdhment mataal do so explitly. In the P98 EmbasyBombing tial in the Souther
District of New York, for example, the U.S. Attorney’s Office and defendant Adel Abdel Bary
entered into a plea agreement that included arxplicit waiverof impeachiment matgal.
Consigent with fedeal precealent, it also stted tha the ddéendant retaired his right to obtain
Bradyinformation that vas mateial to his guilt. See Attachment E. Thesat of explicit
provision, which is routinglincluded in fedea pleaagreements, sitedin relevant part thathe

defendant waived “exculpatory material pursuant to Bradyv. Maryland, 373 U.S. 83 (1963)
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other than inbrmation establishing the fadual innocene of the déendant, and impeehment

materid pursuant to Giglio v. United States405 U.S. 150 (1972).” Id. at 5.

By contrast, again, the entire record in Mr. Khan’s case is silent as to Brady, including
impeachment matgal. This wa nota mistakeor a faled meding of theminds. As noted
above, the led prosecutor detailed to MrKhan’s case in connection with his guilty plea was an
expeienced federal proseautor from theDepartment of Justice, who was detailed to the fhice of
the Chief Prosecutor for Military Commissions. She negotiated Mr. Khan’s cooperation
agreement with his ddense tean, led by Ms. &stin, an eperienced former federal proseutor.
Indeed, we undestand thatif the prosecutor who negotiated Mr. Khan’s plea agreement were
cdled to estify, she would comfm (and the Befense could provideantemporaneousraals and
documents to corroborate) that it was not the parties’ intention at the time of Mr. Khan’s guilty
pleathat paagraph 12 d¢ his petrial agreanent would foedoseentirely his entittement to obdin
Brady materid To thecontray, we understand that she would gplain that the pleaagreement
expressly preserved Mr. Khan’s right to present evidence in extenuation and mitigation of his
senten@ becaise it was important to him,which would behollow without te right alsod obtain
from the government corroborative, exculpatory information. See also In e Saled Case No. 99
3096 Brady Obligations) 185 F.3d at 897 (holding that defendant’s possession of certain
exculpatory evidence does not substute for orrelieve the poseaution ofits obligationsunde
Brady).

Il Even if Mr. Khan Waived His Right to Obtain Evidence Beyond What
Was Requred to ProveHis Guilt, that Waiver Does Not EncompassBrady

Even if paragraph 12 of Mr. Khan’s plea agreement could be construed to waive his right
to obtin evidene beyond wha was required to piove his guit at trial, whid it cannot, hat
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provision does not waive his hgto obtain &culpatol evidene unde Brady and theFifth
Amendment. At most that viiger could exend ony to his right to obtainexculpatoly evidence
under R.M.C701¢). That is so beausewhile R.M.C. 701€) may implement Brady, as
explained abovgits requirement to provide xeculpatoly evidence is nd conterminous with the
requirements oBrady. Rather, military law is well-sdtled tha Rule 701 provides geter
protection to deéndants han Brady's protections under the Fifth Amendment. See supraa 15
(citing cases) 2 The lawis equaly well-setled tha while Congess may enatt a staute that
provides déendants wih greaer rights han ae constitutonally required, it may not attemptd
supesalethoseconsttutional protectons. See Dickason v.United States530 U.S. 428, 437
(2000).

The waver of sud a statuory right likewise das not automaticajl waive the
consttutionally required right. Indeed, the leghstandad for waiver of any right degends on he
naure of theright. SeeUnited States v. Olan®07 U.S. 725, 7331093) Fundamenta
consttutional rights Ike Bradymay only be waived knowingy, intentionally, and &plicitly, and
“courts indulge every reasonable presumption against waiver of fundamental constitutional
rights.” Johnson v. &bst 304 U.S. 458, 4641938). But again, nothing in Mr. Khan’s pretrial
agreement, the pleacolloquy, or tke record in ths @asesatsfies that séndard to establish 8rady

waiver.

3 1f the requirements ofBrady and Rule 701€) werethe same it would reder the latter
supefluous and ourts ae required to interpet statutes in ways that would not render thre
meaiingess. See, e.q., Bidger Coal Co./Pac. Minerals, Inc. v. Diror, Office of Workers’
Compesaion Programs927 F.2d 1150, 1153 (10th Cir. 1991) (“We will not construe a statute
in a way that renders words or phrases meaningless, redundant, or superfluous.”) (citing cases);
United States.\Kowalczyk, 805 F.3d 847, 85®th Cir. 2015) éame)
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V. Even if There Were Some Ambiguity About Whether
Mr . Khan Waived His Right to Brady Material, His Plea
Agreemat M ust BeConstrued in His Favor

The terms and meaning of Mr. Khan’s plea agreement are clear and unambiguous for the
reasons st forth above Even if there weresomne doubt or anbiguity as towhetherMr. Khan
waived his rght to dotain Bradymateridin his plea agreament, howeer, which thee is not, he
law is clear that the pleaagreement must be onstued in his favor. Seeln re Sealed Caser02
F.3d 59, 63 n.2, 69).C. Cir. 2012) (ple agreements ae constued aganstthe government as
the defting paty).

“In interpreting . . .pleaagreements . . . which & invariabl drafted by the Governmet,
fundamentaldirness equires that theGovenment be held to the highest standards of ‘both
promise and performance.”” United States v. Goitd57 F. Supp. 2d 411, 41S.D.N.Y. 2006)
(quoting In e Altro, 180 F.3d 372, 375 (2d Cir. 1999)). “But if there is any ambiguity, the terms
of apleaagreement like the terms of aantrad, must beconstued aganst the drafer. In
interpreting pleaagreementsdrafted by federal prosecutors, ‘the courts’ concerns run even wider
than protection of the defendant’s individual constitutional rights—to con@rns for thehonor @
thegovernment, public confidene in the fair administraion of justice, and the Hective
administation of justce in a federal schene of government.” 1d. (quotingUnited States.v
Ready, 82F.3d 551, 5582d Cir. 1996)).“[A]ware of the Government’s advantaye in barganing
power and recognizing that the Governmat uswally drafts pleaagreanents we constue such
agreements strictly against the Government.” Id. at 424 (aleraions and emphasis in original)

(quoting United States Cunningham 292 F.3d 115, 117 (2dirC2002).
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Therule of lenity likewise requires that anbiguity in the crimindlaw, induding military
law, must be resolved in the defendant’s favor. See United States v. Ehsah63 F.3d 855, 857
58 (4h Cir. 1998) United Stags v. Ferguson 40 M.J. 823, 830N-M. Ct. Mil. Rev. 1994)
(UCMJ subgd to stict constudtion and rule of laity).

Applying theseprinciples hee, to the etent the Prosmition may claim thee is
ambiguity in paragraph 12 of Mr. Khan’s plea agreement, which theDefensewould digpute, tha
ambiguity must be resolved in Mr. Khan’s favor and in favor of protection of his fundamental
right to afair trial, induding afair sentering, and thushis right to obtain theBrady materal tha
he ha requested fa usein connetion with hs setendng proceadings. See alsoR.M.C.
705(c)(1)(B) (plea agreement terms that would deprive accused of “indispensable judicial
guarantees” may not be enforced).

7. Conclusion

The motion should bergnted, aad the Miltary Judge shoutl order the Rosesution to
prodwcetheBrady materal requested ty Mr. Khan in suficient time to permt the Defenseto
makeeffective use of tha information in connetion with the preentercing procealings.

8. Oral Argu ment

The Military Judgehas sheduled deaing for the week of April 1, 2019 b resolve
discovey isuues. See AE 016BB a 2.

9. Witn esses andevidence

If the Military Judg deermines that an evidentiahearing is ne@ssay and appropiate

to resolve ths moton, the Defense equeststhat the Miliary Judg compd the Rosecution to
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prodwce Courtney A. Sullivan, Esq., thedrme Department of Justice prosautor who negotated

Mr. Khan’s plea agreement. The Prosecution has denied the Defense’s request to produce her.

10. Cetificat e of Conference

The paties have conferred. The Posecution has not sted itspostion within 24 hours
and istherefore presumetl to obpd to the equested relief. RC 3.5.k.

11. Additional Information

The Ddense ha noadditional information to preent at ths time.

12. List of Attachments

A. Certificate of Service, dated February 25, 2019.
B. Proposel Orde.
C. Defense request for production oBrady materal, dated Novemhel5, 2018.

D. Prosecution response tdefense request for production oBrady materal, dated
December 14, 2018.

E. Pleaagreanent in 1998 EmlssyBombingtrial.

Respectfully subnitted,

=l
J.WEells Dixon
Civilian DdenseCounsel
CENTER FORCONSTITUTIONAL RIGHTS
666 Boadway, 7" Floor
New York, NY 10012

Katya Jestin

Civilian DdenseCounsel
ENNER & BLOCK LLP
919 Third Avenue

New York, NY 10022
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Natalie K. Orpett

Karthik P. Reddy

Civilian DeenseCounsel

JENNER & BLOCK LLP

1099 Nev York Avenue NW, Suie 900
Washingon, D.C 20001

Jred A. Hernandez
Detailed DefenseCounsel
Lieutenant Comnander,JAGC, U.S. Nay
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ATT ACHMENT A
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CERTIFICATE OF SERVICE

| certify that on this 25t of February 2019,| caused AE 028,DefenseMotion to
Compel Production of Brady Material, to befiled with theMilitary Commissons Trial
Judiciary and seved on d counsel of ecord.

114l
Jred A. Hernandez
Detailed DefenseCounsel
Lieutenant Comnander,JAGC, U.S. Nay
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MILITARY COMMISSIONS TRIAL JUDICIARY

GUANTANAMO BAY, CUBA
UNITED STATES OF AMERICA AE
V. [Proposed Order]
Defense Motion to Compel
MAJID SHOUKAT KHAN Production of Brady Material
March 2019

Majid Khan’s motion to compel production of Brady material (AE 028) is hereby
GRANTED.

The Prosecution is hereby ORDERED to produce the:Brady material requested by Mr.
Khan in AE 028, Attachment C, in sufficient time to permit the Defense to make effective use of
that information in connection with the presentencing proceedings in this case, including any
pretrial punishment motion that Mr. Khan may intend to file on or before the current April 1,
2019, deadline for submission of evidentiary and substantive law motions. See AE 016BB.

SO ORDERED, this < day of March 2019.

Military Judge
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E[H'I'[H FnH 666 Broadway, 7th Floor
New York, New York 10012
CONSTITUTIONAL =
cerjustice.org
nipL
IS

Novembe 15, 2018

Lt Col JoyPrimoli, USAF

Tria Coungl

Office d the Chief Prosecutor
Office of Military Commissions

Re: Reqguest for Producton d Brady Material
Relaedto Senteging in United Staes v. Majid Khan

DearLt Cd Primoli:

We represen the acused Mr. Mgjid Khan in the abovecagioned ca® perding before a
military commissionat the U.S. Naval Station & Guantdnamo Bay, Cula. Pursuant to the Military
Judge’s litigation and tial scheduling order daied Octobea 25, 2018 AE016Y), the Fifth and Sxth
Amendments to heU.S. Conditution, Brady v. Maryland, 373 US. 83 (1963), andealated authorities,
Mr. Khan hereby requests thatthe Government produe exculpabry evidene in extenuation ad
mitigation of his senterce (‘Brady material”’) asfollows:

1. All excupatory evidencein the Government's posssson, cusody, or control that
might reasorebly be ®nddered favorable to theaccused s senterting, and withoutregard to whether
the failure to diglose it likely would affed the outcome of his case, including hisappoved sntence.

2. In thiscontext, “favorable to the accused’ meansany information within the posgsson,
cugody, or control of the Govemment that relates to the acciseds senterting, and thet tends b hep
the accsed either by bolgering his ®nterting case oimpeachng pdential Government senterting
witnesses includingwithout imitation evidene thatwould reduce the acused’s degreeof guilt or
punishnent with respect to the ofenses o which he pled guity.

3. Where doubtexists as tothe ussfulnessof theevidene to the accised the Government
mug resolve all such doubtsm favor of full disclosure. In addition, dtomeys that hare prepared the
Govemments ca® gaing the accsed have araffirmative duty to seard posgble sources of
exculpaory information, includingaduty to kan of favorable evidence known to atbmeys tat hae
prepared other military commissioncases against otter detainees, or others acting on tkeir behaf, and
arny other evidence he Government discove's a has disovered while preparing aher casesnvolving
detaneesat Guantaranmo or ary other United Satesmilitary or detention fadlity.

4, Basedon the wique facts and circumstarcesof this casethe Govemment's obligation
to produe exculpabry information ako pecificdly includes doauments maintained by otrer agencies
of the U.S. govemmentwhich are closely aligned with the proseaution oftheaaused including thog

Filed with TJ Appellate Exhibit 028 (Khan)
25 February 2019 Page 31 of 51

UNCLASSIFIED//FOR PUBLIC RELEASE



UNCLASSIFIED//FOR PUBLIC RELEASE

agences with knowledge of and &cess b exculpabry information sich asthe Cental Intelligence
Ageng (CIA).

5. In addition, the Government shall notify theaccused of the exstence & any eviderce
known to counsd for the Government but notavailble to the Government that might reasonably be
congdered favorable to the accused s senterting, and withoutregard to whether thefailure to diclose
it likely would dfect the outcome of his case, including hisappioved sntence.

6. If evidencedescribed in the pecaling paragraphsbecomes known to the Government
after the date an which the Govemmentis requiredto dsclose excupatory eviderce relagdto the
accised s ®nterting, the Govemmentshall prompty provide theevidene to the acused, o if not
ressonably available to the Government, ndice d the exstence ¢ the evderce.

7. The Deferse further requess that the Government produe the following specific, non-
exclusve caegories of Brady mateial:

a. The full, urredacted reprt prepared by the Semate SelectCommittee m
Intelligence entitled Cammittee Sudy ofthe Cental Intelligence Agercy’s
Detention and Inérrogation Program (the “SSCl Report”), which the Military
Judee ordeed preserved in connetion with thiscase. SeeAE 023F.

b. Thefull, unredacted report prepared by the AA in parallel to the SSC Report,
which became known asthe “Paretta Revew.”

c. The full, urredacted reprt prepared by the QA Inspecor Gereral entitledSpeial
Review Coungrterrorism Detention and Inérrogation Activities (Septenber 2001 —
Octobe 2003 (2003 7123-G) (7 May 2004).

d. The covet action Memorandumof Notificaion sgned by the President on
Septembe 17, 2001, ganting the CIA authority to covetly capture and detain
cettain individuak including he acused.

e. All legal memoranda caxceming the @aptre, detention and confinerent of the
acaised, including without limitation memoranda prepared by the U.S. Department
of Jugice Office of Legal Coungl, conceming specific interrogation tecmiques
relaing to the accused

f. All documentsconeming the rature d the acused's capture, detention and
confinement, including without limitation intelligence reports a operatonal cables
de<cribing his brture and ohe abuse. For example, and without limitation, the
accused requess doauments describing eachinstance in which:

I. He wassulectedto “rectal renydration,” “rectal feeding,” enemasor other
forms of sexual essault, includingfull, unredacted copies of each docunent
coneeming him referenced in footnoes 584, 673, 677-84, 2657, and 2@81he
SCI Report.
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ii. He emagedin act d actual or atenpted self-harm, including hurger strikes
and self-mutilation, induding full, unredaded copies of each docunent
conceming him referaenced in footnoes 677-84 ofthe SSC Report

iii. Hewas subgded to watetboading, “water dousng,” i ce waer baths, or other
forms of torture or abuse with water that ould beconsdered tantamount o or
indiginguishable from wateroading.

iv. He wassuljectedto deg deprivation and oher forms of sensory or dietary
manipulation or dgrivation.

v. He wassuhectedto any ather form of phydcd and psyhologcd abuse,
including beatingsand threds to hisfamily.

vi. Hewas involved in his avn torture and abuse.

Any photogaphsand aidio orvideo ewmrdings d the acused betweenthe time @
his capture in March 20 and hisarrival at Guantanano in Septembe 2006.

. The rame ard contactinformation for each of the accised s interrogators between

thetime of his capture in March 2003 and hisriival at Guantanamo in Septembe
2006.

The rame and contad information for each individualwho authorized, direded,
supavised, orwas ohewise involved in owerseeng the accseds interrogations
between the time of his cgpture in March 2003 and hisrrival at Guantdnano in
Septembe 2006, hcludingwithout imitation the nane and ontad information for
the Deputy Cheef of ALEC Sttion refeencedthroughoutthe SSC Report.

A list of thelocation(s) of the acused’s detention beéween thetime of his cegpture in
March 2003 and hiarrival at Guantanamo in Septembe 2006.

Acces toary locaion inwhich the acused wasdetaned between the time of his
cgpture in March 2003 and hisrrival at Guantanamo in Septembe 2006, orin the
dternative, access b any digtal, phobgraphic and physca subgitute that may have
been creadto preerve such locaton(s).

Acces to Gamp 7 ard the acused s currentplaceof detention at Guantaramo.

. The rame and contad information for each medica doctor, psychologst,

phydcian’s assstant, nurse, medic or corpsman, “psych tech,” sccia worker,
behaiorist, or other hedth careindividualwho evaluated or povided treament or
careto theacaised betveen thetime of his gulty pleaand ©ontinuing hrough he
Convening Authority’s approval otis ntence.
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n. The acuseds medical records ketweenthetime of his capture in March 2003 and
continuing tirough tie Convening Autharity’s approvd of his entence.

0. Evidene sufficient to establish hatthe acused has fulfill ed the termms of his pretrial
agreament, including his ollgation to coopeate with the Government by providing
subgantial asistance b the Government in the investigation and proseaution of
others. For example, and wihout imitation, the acused requests doawments
suficient to establish for the record the number of times the a&cused has met with or
been débriefed by the Government in connetion with his ongoingcoopeation, he
truthfulnessof theinformation provided by heacased, and the valueof his
asistarce.

Mr. Khan regvesthe right to amend orsuppement these requests for Brady mateial as may
be necessary and appropriate prior to appoval of his entence.

Plea® letusknowif you have ay questionsor would like to meetard confer regarding these
requests. We are hgppy to provide more detil ed information con@ming the bais for each request, at
an appropate secue faality.

Sincerly,
/191 J. Wells Dixon

J. Wells Dixon

CENTER FOR CONSTITUTIONAL RIGHTS
666 Broadway, 7th Hoor

New York, NY 10012

Tel: (212) 6146423

Fax: (212) 6146451

wdixon@ccrjugiceorg

Katya Jestn

JENNER & BLOCKLLP
919 Third Avenue

New York, NY 10022
Tel: (212) 8911685
Fax: (212) 9090818
KJestin@jenna.com

Natale K. Orpett

JENNER & BLOCK LLP

1099 New York AvenueNW, Sute 900
Washingon, D.C. 20001

Tel: (202) 6396893

Fax: (202) 6396066
NOrpeti@jennea.com

4
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Civilian Defense Counsel
-and -

Jared A. Hernandez
Liet
Tel:
jared.a.hernandez.mi

- JAGC, U.S Navy

Detailed Defense Counsel

Counsel for Majid Khan
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DEPARTMENT OF DEFENSE
OFFICE OF MILITARY COMMISSIONS
1610 DEFENSE PENTAGON
WASHINGTON, DC 20301-1610

CHIEF PROSECUTOR Decenbe 14, 2018

MEMORANDUM FOR DEFENSE COUNSEL, UNITED STATES v. MAJID SHOWKAT
KHAN

SUBJECT: GOVERNMENT’S RESPONSE TO DEFENSE REQUEST PRODUCTION OF
BRADY MATERIAL

1. The Governmnt, through undesigned counsel, hereby respondsa theDefense Request for
Discovery conceming Brady materia! For chrity, ead request will be epeated below ad the
Governmat response wh be in bold nextd the equest:

e All exculpatory evidence in the Government’s possession, custody, or control that might
reasonably be considered favorable to the accused’s sentencing, and without regard to
whetherthefailureto diclose itlikely would dfect the outcome of hisase including
his approved sentea This request does mt fall under RMC 701(b(1) or (d). The
Accusad on 13 Felvuary 2012 aged in paragraph 12 ofthe PTA to waive hs right
to any discovey beyond what the Government is olligated to provide under RMC
701(b)1) and 701(d). The Government will continue to comply with the terms of
the PTA.

¢ In this context, “favorable to the accused” means any information within the possession,
custody, or control of the Government that relates to the accused’s sentencing, and that
tends to hip the acused either ly bolsering his £ntenéng caseor impeaching
potential Govenment sentening witnesss, includingwithout limitation evidene that
would reduce the accused’s degree of guilt or punishment with respect to the offenses to
which he pledquilty. This request does ot fall under RMC 701(b(1) or (d). The
Accusead on 13 Felvuary 2012 aged in paragraph 12 ofthe PTA to waive his right
to any discovey beyond what the Government is olligated to provide under RMC
701(b)(1) and 701(d). Tk Government will continue to comply with the terms of
the PTA.

e Wheedoubt exist & tothe usefulness of thevidene to theacaised, theGovernmat
mustresolve all sub doubtsm favor d full disclosure In addition, attorngs thathave
prepared the Government’s case against the accused have an affirmative duty to search
possble souces of exculpatory information, induding aduty to ean of favorable
evidene known to attormys that lave prepared other military commisson cases aganst
other detaines, or othes acting on tleir behalf, aad any other evidencethe Governmat
discovers or rmdisoovered while peparing othercases involving cetainees &
Guantanamo oeny other United Sttes miliary or detention fality. This request

1 Brady v. Maryand, 373U.S. 83 (1963)
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OMC-OCP
SUBJECT: GOVERNMENT’S RESPONSE TO DEFENSE REQUEST FOR DISCOVERY
UNDER RMC 701(b)(}) and (d)

does not fall under RMC 701(b(1) or (d). The Accused on 13 Felvuary 2012
agredal in paragraph 12 ofthe PT A to waive his right to any dscove'y beyond what
the Government is obligated to provide under RMC 701(b(1) and 701(d). The
Government will continu e to comply with the terms ofthe PTA.

e Based on the unique facts and circumstances of this case, the Government’s obligation
to produce exculpaory information also sgedfically includes dauments maintained by
other agencies d the U.S. gowernment which areclosely aligned with the proseaution
of the acausel, including thog agencies with knowledge of and access toexculpatory
informaion sich as the Centra Intelligence Ageng (CIA). This request does not fall
under RMC 701(b)(1) or (d). The Accuseal on 13 February 2012 agedl in
paragraph 12 ofthe PTA to waive lis right to any dscove'y beyond what the
Government is obligated to provide under RMC 701(b(1) and 701(d). The
Government will continu e to comply with the terms ofthe PTA.

e |Inaddition, the Govemment shall notify theacaised of the existence of any evidence
known to counsel for the Gavemment but notavail able to the Government that might
reasonably be considered favorable to the accused’s sentencing, and without regard to
whether the failure to disclose it likely would affed the outtome of his case, including
his approved sentence. This request does ot fall under RMC 701(b)(1) or (d). The
Accuseal on 13 Feluary 2012 aged in paragraph 12 ofthe PTA to waive hs right
to any dismovery beyond what the Government is oligated to provide under RMC
701(b)(1) and 701(d). Tk Government will continue to comply with the terms of
the PTA.

e |If evidence described in the precaling paragraphsbecomes knawvn to the Govemment
after the date onwhich the Government isrequired to dsdose exculpatory evidence
related to the accused’s sentencing, the Government shall promptly provide the
evidenceto the acaused, or if notreasorably avail able to the Government, notce of the
existence of the evidence. This request does noftfall under RMC 701(b(1) or (d).
The Accused on 13 February 2012 aged in paragraph 12 ofthe PTA to waive his
right to any dscove'y beyond what the Government is obligated to provide under
RMC 701(b(1) and 701(d). Thke Government will continue to comply with the
terms of thePTA.

e Thefull, unredaded report prepared bythe Senate Seled Committeeon Intelligence
entitled Committee Study of the Central Intelligence Agency’s Detention and
Interrogation Program (the “SSCI Report”), which the Military Judge ordered
preserved in conredion with thiscase. See AE 023F. This request does ot fall
under RMC 701(b(1) or (d). The Accusead on 13 February 2012 agedl in
paragraph 12 ofthe PTA to waive hs right to any dscove'y beyond what the
Government is obligated to provide under RMC 701(b(1) and 701(d). The
Government will continu e to comply with the terms ofthe PTA.

Filed with TJ Appellate Exhibit 028 (Khan)
25 February 2019 Page 38 of 51

UNCLASSIFIED//FOR PUBLIC RELEASE



UNCLASSIFIED//FOR PUBLIC RELEASE

OMC-OCP
SUBJECT: GOVERNMENT’S RESPONSE TO DEFENSE REQUEST FOR DISCOVERY
UNDER RMC 701(b)(}) and (d)

e Thefull, unredaded report prepared bythe CIA in pardlel to the SSC Report, which
became known as the “Panetta Review.” This request does mt fall under RMC
701(b)@) or (d). The Accused on 13 February 2012 aged in paragraph 12 ofthe
PTA to waive his right to any dscove'y beyond what the Government is oldigated
to provide under RMC 701(b)(1) and 701(3l The Gover nment will continue to
comply with the terms of the PTA.

e Thefull, unredaded report prepared bythe CIA Inspedor Generd entitled Speaal
Review, Counerterrorism Detention and Interrogation Activities (Septembe 2001
October 2003 (2003-71231G) (7 May 2009. This request does mt fall under RMC
701(b)@) or (d). TheAccused on 13 February 2012 aged in paragraph 12 ofthe
PTA to waive hs right to any dscove'y beyond what the Government is oldigated
to provide under RMC 701(b)(1) and701(d). The Government will continue to
comply with the terms of the PTA.

e The covert adion Memorandum d Notificaion sgned bythe Resident on Sptember
17, 2001 granting the CIA autharity to covertly capture and detain certain individuals
includingtheacaised. This request does mt fall under RMC 701(b(1) or (d). The
Accusead on 13 Feluary 2012 aged in paragraph 12 ofthe PTA to waive hs right
to any discovey beyond what the Government is oligated to provide under RMC
701(b)(1) and 701(d). Tk Government will continue to comply with the terms of
the PTA.

¢ All legd memoranda conceming the cgpture, detention and confinement of the
acasd, including without imitation memoranda prepared bythe U.S. Department of
Justce, Officeof Legd Coungl, concerning sgedfic interrogation techniques relating
to theacased. This request does ot fall under RMC 701(b)(1) or (d). The
Accusead on 13 Feluary 2012 aged in paragraph 12 ofthe PTA to waive hs right
to any discovey beyond what the Government is oligated to provide under RMC
701(b)(1) and 701(d). Tk Government will continue to comply with the terms of
the PTA.

e All documents concerning the nature of the accused’s capture, detention and
confinement, including without limitation intelligence reports or operaional cables
describing his tature and other abuse. For example, and without imitation, the acaised
requests d@uments describing ead instance in which:

I He was subjected to “rectal rehydration,” “rectal feeding,” enemas or other
forms of sexual assault, including full, unredaded copies d ead document
concerning himreferenced in footnotes 584, 673, 67-B4, 2657 and 2661
of the SSA Report. This request does ot fall under RMC 701(b)(1) or
(d). TheAccuseal on 13 February 2012 aged in paragraph 12 ofthe
PTA to waive his right to any dscove'y beyond what the Gover nment

3
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SUBJECT: GOVERNMENT’S RESPONSE TO DEFENSE REQUEST FOR DISCOVERY
UNDER RMC 701(b)(}) and (d)

Vi.

Filed with TJ
25 February 2019

is obligated to provide under RMC 701(b(1) and 701(d). Tle
Government will continu e to comply with the terms of the PTA.

He engagel in ads d actual or attempted self-ham, induding hurger
strikes and slf-mutilation, including full, urredaded copies of eat
document conceming hm referenced in footnotes 67784 d the SSG
Report. This request does ot fall under RMC 701(b)() or (d). The
Accusead on 13 Feluary 2012 aged in paragraph 12 ofthe PTA to
waive his right to anydiscove'y beyond what the Government is
obligated to provide under RMC 701(b)(1) and 701(d). Tte
Government will continu e to comply with the terms ofthe PTA.

He was subjected to waterboarding, “water dousing,” ice water baths, or
other forms of torture or abuse with water that could ke consicered
tantamount to @ indistinguistable from waterboarding. This request does
not fall under RMC 701(b(1) or (d). The Accuseal on 13 February
2012 aged in paragraph 12 ofthe PTA to waive hs right to any
discove'y beyond what the Government is obligated to provide under
RMC 701(b(1) and 701(d). The Government will continu e to comply
with the terms ofthe PTA.

He was subgded to sk deprivation and otler forms of sensay or dietary
maripulation or deprivation. This request does ot fall under RMC
701(b)@) or (d). TheAccused on 13 February 2012 agedl in
paragraph 12 ofthe PTA to waivehis right to any dscove'y beyond
what the Government is oldigated to provide under RMC 701(b(1) and
701(d). The Government will continu e to comply with the terms ofthe
PTA.

He was subgded toany other form of physcd and psyhologicd abuse,
including kedaingsand threds to hisfamily. This request does ot fall
under RMC 701(b(1) or (d). The Accused on 13 February 2012 ageed
in paragraph 12 d the PTA to waive hs right to any dscove'y beyond
what the Government is oldigated to provide under RMC 701(b(1) and
701(d). The Government will continueto comply with the terms ofthe
PTA.

He was involved in his avn torture and abuse. This request does ot fall
under RMC 701(b(1) or (d). The Accused on 13 February 2012 agedd
in paragraph 12 d the PTA to waive hs right to any dscove'y beyond
what the Government is oldigated to provide under RMC 701(b(1) and
701(d). The Government will continu e to comply with the terms ofthe
PTA.
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SUBJECT: GOVERNMENT’S RESPONSE TO DEFENSE REQUEST FOR DISCOVERY
UNDER RMC 701(b)() and (d)

e Any photgraphsand audio a video recordings d the acaused between the time of his
cgpture in March 2003and hisarrival at Guantanamo in September 2006. This
request does mt fall under RMC 701(b)(1) or (d). The Accusad on 13 February
2012 aged in paragraph 12 ofthe PTA to waive hs right to any dscove'y beyond
what the Government is oldigated to provide under RMC 701(b)(1) and 701(d).
The Government will continue to comply with the terms ofthe PTA.

e The name and contact information for each of the accused’s interrogators between the
time of his cgpturein March 2003and hisarrival at Guantanamo in Septembea 2006.
This request does ot fall under RMC 701(b(1) or (d). The Accused on 13
February 2012 aged in paragraph 12 ofthe PTA to waive his right to any
discove'y beyond what the Government is obligated to provide under RMC
701(b)(1) and 701(d). Tk Government will continue to comply with the terms of
the PTA.

¢ Thenameand contad information for ead individual who autharized, direded,
supervised, o was ohewise involved in oversedng the acaised’s interrogations
betwween the time of hiscagpture in March 2003and hisarrival at Guantdnamo in
September 2006, ircluding without imitation the name and contad information for the
Deputy Chief of ALEC Staton referenced throughout the SSA Report. This request
does not fall under RMC 701(b(1) or (d). The Accused on 13 Felvuary 2012
agred in paragraph 12 ofthe PTA to waive hs right to any dscove'y beyond what
the Government is obligated to provide under RMC 701(b(1) and 701(d). Tte
Government will continu e to comply with the terms ofthe PTA.

e A list of the location(s) of the accused’s detention between the time of his cgpture in
March 2003and hisarriva at Guantanamo in September 2006. This request does not
fall under RMC 701(b(2) or (d). The Accused on 13 February 2012 ageed in
paragraph 12 ofthe PTA to waive his right to any dscove'y beyond what the
Government is obligated to provide under RMC 701(b(1) and 701(d). The
Government will continu e to comply with the terms ofthe PTA.

e Access toany locaion inwhich the acaised was detained between the time of his
cgpture in March 2003and hisarrival at Guantanamo in September 2006,0r, in the
aternative, access toany digital, photagraphic and physcal subgitute that may have
been creded to peserve swch locaion(s). This request does ot fall under RMC
701(b)() or (d). The Accused on 13 February 2012 agedl in paragraph 12 ofthe
PTA to waive his right to any dscove'y beyond what the Government is odigated
to provide under RMC 701(b)(1) and 701(d). Tk Government will continue to
comply with the terms of the PTA.
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SUBJECT: GOVERNMENT’S RESPONSE TO DEFENSE REQUEST FOR DISCOVERY
UNDER RMC 701(b)(}) and (d)

e Access to Camp 7 and the accused’s current placeof detention at Guantanamo. This
request does ot fall under RMC 701(b)(1) or (d). The Accused on 13 February
2012 aged in paragraph 12 ofthe PTA to waive hs right to any dscove'y beyond
what the Government is oligated to provide under RMC 701(b)@) and 701(d).
The Government will continue to comply with the terms ofthe PTA.

e The name and contact information for each medical doctor, psychologist, physician’s
assistant, nurse, medic or corpsman, “psych tech,” social worker, behaviorist, or other
hedlth careindividud who evaluated or provided treament or careto the acaised
between the time of his guilty plea and continuing through the Convening Authority’s
approval of his ntence. This request does ot fall under RMC 701(b)(1) or (d).
The Accused on 13 February 2012 ageel in paragraph 12 ofthe PTA to waive his
right to any dscove'y beyond what the Government is obligated to provide under
RMC 701(b(1) and 701(d). The Government will continueto comply with the
terms of thePTA.

e The accused’s medical records between the time of his capture in March 2003 and
continuing through the Convening Authority’s approval of his sentence. This request
does not fall under RMC 701(b(1) or (d). The Accused on 13 Felvuary 2012
agredl in paragraph 12 ofthe PTA to waive his right to any dscove'y beyond what
the Government is obligated to provide under RMC 701(b(1) and 701(d). The
Government will continu e to comply with the terms ofthe PTA.

¢ Evidence sufficient to establish hat theacaised has fulfill ed thetemrms d his pretrial
agreament, induding his oblgation tocooperae with the Government by providing
subs#ntial assisanceto the Government in the investigation and proseaution of others.
For example, and without imitation, the acaised requests da@uments sufficient to
establish for the record the numtler of times the accused has met with or been debriefed
by the Government in connedion with his ongoingcooperaion, the truthfulness d the
informaion provided bytheacaised, and the value of hisassigance. The
Government will notify the Commission at the time of his presentencing hearing if
the Accusdal has fulfill ed the terms of his PTA. In addition, the Government has
agreed to make representations to the Convening Authority on the level of the
Accusdl's cooperation at the time the Convening Authority deddes to take action
on the sentence If the Government intendsto intr oduceevidence of the
Accusd's participation, the Government will provide that information asthe time
ges closer to the actual presentencing date, to ensure that it accurately refleds
any such participation up to the time of sentencing. Furthermore, the
Government proffersthat the Federal Bureau of Investigation haskept all logs of
any visitors where the Accusel has participated in interviews with either
prosecution attorneys a investigators.
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SUBJECT: GOVERNMENT’S RESPONSE TO DEFENSE REQUEST FOR DISCOVERY
UNDER RMC 701(b)(}) and (d)

2. Should you lave any question,| may be re ' ffice at [ . by cel a
iyr by e-mail at joy.l.primoli.mil

Respectfully,

/sl
JOY L. PRIMOLI, Lt Col, USAF
Trial Counsel

/Isl]
David L. O’Dowd, CDR,JAGC, USN
Assistnt Tria Counsel

Office of the Chief Prosecutor
Office of Mili tary Commission
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U.S. Department of Justice

United States Attorney

Southern District of New York

The Silvio J. Mollo Building
One Saint Andrew's Plaza
New York, Neye York 10007

September 18, 2014

Andrew G. Patel, Esq. Linda Moreno, Esq.
Lauren Kessler, Esq. "~ P.O. Box 10985
111 Broadway Tampa, FL 33679
Suite 1305

New York, NY 10006

Re:  United States v. Adel Abdel Bary,
S15 98 Cr. 1023 (LAK)

Dear Mr. Patel, Ms. Kessler, and Ms. Moreno:

* On the understandings specified below, the Office of the United States Attorney for the
Southern District of New York (“this Office™) will accept a guilty plea from Adel Abdel Bary,
a/k/a “Adel Mohammed Abdul Almagid Abdel Bary,” a/k/a “Abbas,” a/k/a “Abu Dia” (“the
defendant™) to Counts One through Three of the above-referenced Superseding Information (the
“Information™). Count One charges the defendant with conspiring, from at least in or about
February 1998 up to and including at least in or about July 1999, to make a threat concerning an
attempt to be made to kill, injure, and intimidate an individual and unlawfully to damage and
destroy any building, vehicle and other real or personal property by means of an explosive
through the use of the mail, telephone, telegraph, or other instrument of foreign commerce, in
violation of Title 18, United States Code, Sections 844(n) & (¢). Count One carries a maximum
term of imprisonment of 10 years, a maximum term of supervised release of 3 years, a maximum
fine, pursuant to Title 18, United States Code, Section 3571 of the greatest of $250,000, twice
the gross pecuniary gain derived from the offense, or twice the gross pecuniary loss to persons
other than the defendant resulting from the offense, and a $100 mandatory special assessment.
In addition to the foregoing, the Court must order restitution as specified below.

Count Two charges that the defendant, in August 1998, made a threat concerning an
attempt to be made to kill, injure, and intimidate an individual and unlawfully to damage or
destroy any building, vehicle and other real or personal property by means of an explosive
through the use of the mail, telephone, telegraph, or other instrument of foreign commerce, in
violation of Title 18, United States Code, Sections 844(e). Count Two carries a maximum term
of imprisonment of 10 years, a maximum term of supervised release of 3 years, a maximum fine,
pursuant to Title 18, United States Code, Section 3571 of the greatest of $250,000, twice the
gross pecuniary gain derived from the offense, or twice the gross pecuniary loss to persons other
than the defendant resulting from the offense, and a $100 mandatory special assessment. In
addition to the foregoing, the Court must order restitution as specified below.

Rev. 09.04.2014
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. Count Three charges the defendant with conspiring, from at least in or about 1996 up to
and including at least in or about July 1999, to commit a crime against the United States, to wit,
murdering nationals of the United States while such nationals were outside the United States, in
violation of Title 18, United States Code, Sections 371 and 2332(a)(1).

The total maximum term of imprisonment on Counts One through Three is 25 years.

In consideration of the defendant’s plea to the above offenses, the defendant will not be
further prosecuted criminally by this Office (except for criminal tax violations, if any, as to
which this Office cannot, and does not, make any agreement) for: (i) conspiring in August 1998
to distribute the claims of responsibility for the bombing of the U.S. Embassies in Nairobi,
Kenya, and Dar es Salaam, Tanzania, and further terrorist threats, as described in Count One of
the Information; (ii) making telephone calls in August 1998 conveying the claims of
responsibility for the bombings of the U.S. Embassies in Nairobi, Kenya, and in Dar es Salaam,
Tanzania, and further terrorist threats, as described in Count Two of the Information; and/or
(iii) conspiring, from at least in or about 1996 up to and including in or about July 1999, to
murder nationals of the United States while such nationals were outside the United States, as
described in Count Three of the Information. The defendant understands that this agreement
does not bar the use of such conduct as a predicate act or as the basis for a sentencing
enhancement in a subsequent prosecution including, but not limited to, a prosecution pursuant to
18 U.S.C. §§ 1961 ef seq. In addition, at the time of sentencing, the Government will move to
dismiss any open Counts against the defendant. The defendant agrees that with respect to any
and all dismissed charges he is not a “prevailing party” within the meaning of the “Hyde
Amendment,” Section 617, P.L. 105-119 (Nov. 26, 1997), and will not file any claim under that
law.

The defendant further agrees to make restitution in an amount ordered by the Court in
accordance 18 U.S.C. §§ 3663A and 3664, which shall be no less than $33,816,561.75 and that
the obligation to make such restitution shall be made a condition of probation, see 18 USC
§3563(b)(2), or of supervised release, see 18 USC §3583(d), as the case may be.

In consideration of the foregoing and pursuant to United States Sentencing Guidelines
(“U.S.S.G.” or “Guidelines”) Section 6B1.4, the parties hereby stipulate to the following:

A. Offense Level

1. The November 1, 1998 Guidelines manual, as amended, applies to the instant
offenses.

2. Pursuant to U.S.S.G. § 3D1.2(b), Counts One through Three are grouped together
because they involve the same victim and two or more acts or transactions
connected by a common criminal objective or constituting part of a common
scheme or plan. '

Rev. 7.25.2014
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3. Pursuant to U.S.S.G. § 3D1.3(a), the offense level applicable to the group is
determined pursuant to U.S.S.G. § 2A1.1, which provides for a base offense level
of 43.

4. Because the offenses involved the intentional selection of both victims and
property based on national origin, a three-level increase is appropriate pursuant to
U.S.S.G. § 3A1.1(a).

5. Because the offenses were felonies that involved and were intended to promote a
federal crime of terrorism, a further 12-level increase is appropriate pursuant to
U.S.S.G.§ 3A1.4(a).

6. Because the victims of the conspiracies included Government officials and
employees, and the offenses of conviction were motivated by this status, a further
three-level increase is warranted pursuant to U.S.S.G. § 3A1.2(a).

7. Assuming the defendant clearly demonstrates acceptance of responsibility, to the
satisfaction of the Government, through his allocution and subsequent conduct
prior to the imposition of sentence, a two-level reduction will be warranted,
pursuant to U.S.S.G. §3El.1(a). Furthermore, assuming the defendant has
accepted responsibility as described in the previous sentence, the Government
will move at sentencing for an additional one-level reduction, pursuant to
U.S.S.G. § 3E1.1(b), because the defendant gave timely notice of his intention to
enter a plea of guilty, thereby permitting the Government to avoid preparing for
trial and permitting the Court to allocate its resources efficiently.

In accordance with the above, the applicable Guidelines offense level is 58.

B. Criminal History Category

Pursuant to U.S.S.G. § 3A1.4(b), the defendant’s Criminal History Category is VI.
C. Sentencing Range

Based upon the calculations set forth above, the defendant’s Guidelines range is life
imprisonment. Because the sentence imposed on the count carrying the highest statutory
maximum (i.e., ten years) is less than the total recommended punishment (i.e., life
imprisonment), the sentence imposed on each count is to run consecutively pursuant to U.S.S.G.
§ 5G1.2(d). Because the total statutory maximum on Counts One, Two, and Three is 25 years,
which is less than the total punishment of life recommended, the stipulated Guidelines range is
25 years (the “Stipulated Guidelines Range”). In addition, after determining the defendant’s
ability to pay, the Court may impose a fine pursuant to U.S.S.G. § 5SE1.2. At Guidelines level
58, the applicable fine range is $25,000 to $250,000.
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The parties agree that neither a downward nor an upward departure from the Stipulated
Guidelines Range set forth above is warranted. Accordingly, neither party will seek any
departure or adjustment pursuant to the Guidelines that is not set forth herein. Nor will either
party suggest that the Probation Office consider such a departure or adjustment under the
Guidelines, or suggest that the Court sua sponte consider any such departure or adjustment.

The parties agree not to seek a sentence outside of the Stipulated Guidelines Range,
suggest that the Probation Office consider a sentence outside of the Stipulated Guidelines Range,
or suggest that the Court sua sponte consider a sentence outside of the Stipulated Guidelines
Range.

The defendant further agrees to waive any defense relating to the statute of limitations
that might otherwise apply to Counts One, Two, and Three of the Information.

Except as provided in any written Proffer Agreements that may have been entered into
between this Office and the defendant, nothing in this Agreement limits the right of the parties
(i) to present to the Probation Office or the Court any facts relevant to sentencing; (ii) to make
any arguments regarding where within the Stipulated Guidelines Range (or such other range as
the Court may determine), the defendant should be sentenced; (iii) to seek an appropriately
adjusted Guidelines range if it is determined based upon new information that the defendant’s
criminal history category is different from that set forth above; and (iv) to seek an appropriately
adjusted Guidelines range or mandatory minimum term of imprisonment if it is subsequently
determined that the defendant qualifies as a career offender under U.S.S.G. § 4B1.1. Nothing in
this Agreement limits the right of the Government to seek denial of the adjustment for
acceptance of responsibility, see U.S.S.G. § 3E1.1, regardless of any stipulation set forth above,
if the defendant fails clearly to demonstrate acceptance of responsibility, to the satisfaction of the
Government, through his allocution and subsequent conduct prior to the imposition of sentence.
Similarly, nothing in this Agreement limits the right of the Government to seek an enhancement
for obstruction of justice, see U.S.S.G. § 3C1.1, regardless of any stipulation set forth above,
should it be determined that the defendant has either (i) engaged in conduct, unknown to the
Government at the time of the signing of this Agreement, that constitutes obstruction of justice or
(ii) committed another crime after signing this Agreement.

It is understood that pursuant to U.S.S.G. § 6B1.4(d), neither the Probation Office nor the
Court is bound by the above Guidelines stipulation, either as to questions of fact or as to the
determination of the proper Guidelines to apply to the facts. In the event that the Probation
Office or the Court contemplates any Guidelines adjustments, departures, or calculations
different from those stipulated to above, or contemplates any sentence outside of the stipulated
Guidelines range, the parties reserve the right to answer any inquiries and to make all appropriate
arguments concerning the same.

It is understood that the sentence to be imposed upon the defendant is determined solely
by the Court. It is further understood that the Guidelines are not binding on the Court. The
defendant acknowledges that his entry of a guilty plea to the charged offenses authorizes the
sentencing court to impose any sentence, up to and including the statutory maximum sentence.
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This Office cannot, and does not, make any promise or representation as to what sentence the
defendant will receive. Moreover, it is understood that the defendant will have no right to
withdraw his plea of guilty should the sentence imposed by the Court be outside the Guidelines
range set forth above.

It is agreed (i) that the defendant will not file a direct appeal; nor bring a collateral
challenge, including but not limited to an application under Title 28, United States Code, Section
2255 and/or Section 2241; nor seek a sentence modification pursuant to Title 18, United States
Code, Section 3582(c), of any sentence at or below the Stipulated Guidelines Range of 25 years,
and (ii) that the Government will not appeal any sentence at or above the Stipulated Guidelines
Range. This provision is binding on the parties even if the Court employs a Guidelines analysis
different from that stipulated to herein. Furthermore, it is agreed that any appeal as to the
defendant’s sentence that is not foreclosed by this provision will be limited to that portion of the
sentencing calculation that is inconsistent with (or not addressed by) the above stipulation. The
parties agree that this waiver applies regardless of whether the term of imprisonment is imposed
to run consecutively to or concurrently with the undischarged portion of any other sentence of
imprisonment that has been imposed on the defendant at the time of sentencing in this case. The
defendant further agrees not to appeal any term of supervised release that is less than or equal to
the statutory maximum. The defendant also agrees not to appeal any restitution amount that is
less than or equal to $33,816,561.75, and the Government agrees not to appeal any restitution
amount that is greater than or equal to $33,816,561.75.

The defendant hereby acknowledges that he has accepted this Agreement and decided to
plead guilty because he is in fact guilty. By entering this plea of guilty, the defendant waives any
and all right to withdraw his plea or to attack his conviction, either on direct appeal or
collaterally, on the ground that the Government has failed to producé any discovery material,
Jencks Act material, exculpatory material pursuant to Brady v. Maryland, 373 U.S. 83 (1963),
other than information establishing the factual innocence of the defendant, and impeachment
material pursuant to Giglio v. United States, 405 U.S. 150 (1972), that has not already been
produced as of the date of the signing of this Agreement.

The defendant recognizes that because he is not a citizen of the United States, his guilty
plea and conviction make it very likely that his deportation from the United States is
presumptively mandatory and that, at a minimum, he is at risk of being deported or suffering
other adverse immigration consequences. The defendant acknowledges that he has discussed the
possible immigration consequences (including deportation) of his guilty plea and conviction with
defense counsel. The defendant affirms that he wants to plead guilty regardless of any
immigration consequences that may result from the guilty plea and conviction, even if those
consequences include deportation from the United States. It is agreed that the defendant will
have no right to withdraw his guilty plea based on any actual or perceived adverse immigration
consequences (including deportation) resulting from the guilty plea and conviction. It is further
agreed that the defendant will not challenge his conviction or sentence on direct appeal, or
through litigation under Title 28, United States Code, Section 2255 and/or Section 2241, on the
basis of any actual or perceived adverse immigration consequences (including deportation)
resulting from his guilty plea and conviction.
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If the defendant is eligible and applies to transfer his sentence pursuant to the
international prisoner transfer program, this Office agrees that it will take no position with
respect to any such application. The defendant understands and acknowledges, however, that this
Office may provide to any relevant agencies any and all information regarding the defendant, his
conduct, and the offenses of conviction in connection with any such application. The defendant
further understands that the transfer decision rests in the sole discretion of the Office of
Enforcement Operations (“OEO”) of the Criminal Division of the United States Department of
Justice. The fact that this Office takes no position is neither binding on nor determinative of the
position of any federal agency other than this Office, or on the final transfer decision of OEO.
The defendant further understands that, in addition to OEO, federal law and the underlying
transfer treaties require that the foreign government must also approve the transfer. The
defendant agrees that he will not challenge his conviction or sentence, either on direct appeal or
collateral challenge, if any such application is ultimately denied.

The parties understand this Agreement reflects the unique facts of this case and
circumstances of this defendant, and is not intended as precedent for other cases.

It is further agreed that should the convictions following the defendant’s pleas of guilty
pursuant to this Agreement be vacated for any reason, then any prosecution that is not time-
barred by the applicable statute of limitations on the date of the signing of this agreement
(including any counts that the Government has agreed to dismiss at sentencing pursuant to this
Agreement) may be commenced or reinstated against the defendant, notwithstanding the
expiration of the statute of limitations between the signing of this Agreement and the
commencement or reinstatement of such prosecution. It is the intent of this Agreement to waive
all defenses based on the statute of limitations with respect to any prosecution that is not time-
barred on the date that this Agreement is signed.

It is further understood that this Agfeement does not bind any federal, state, or local
prosecuting authority other than this Office.
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Apart from any written Proffer Agreements that may have been entered into between this
Office and defendant, this Agreement supersedes any prior understandings, promises, or
conditions between this Office and the defendant. No additional understandings, promises, or
conditions have been entered into other than those set forth in this Agreement, and none will be
entered into unless in writing and signed by all parties.

Very truly yours,

PREET BHARARA
United States Attorney

3

By:
/§ean S, Buckle c/
Fee
Nicholas J. Lewin
Stephen J. Ritchin
Assistant United States Attorneys
(212) 637-2261 / 1589 / 2337 / 2503

APPROVED:
Brewden R.HeGoire fon
Brendan R. McGuire /

Chief, Terrorism & International Narcotics

AGREED AND CONSENTED TO:
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Adel Abdel Bary i DATE ’
APPROVED:
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Andrew G. Patel, Esq.: DATE

Attorney for Adel Abdel Bary
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