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[The R.M.C. 803 session was called to order at 0902, 19 June
2019.]

MJ [Col COHEN]: This commission is called to order. The
parties are present. I notice that some of the gentlemen who
are accused of crimes are not here. We will momentarily
discuss that as well. Also, I'1l1l start with General Martins.

Sir, is everyone who was present here on Monday here,
or have there been substitutions or additions?

CP [BG MARTINS]: Your Honor, good morning.

MJ [Col COHEN]: Good morning.

CP [BG MARTINS]: Everyone who was here Monday 1is here.
Additionally, representing the United States this morning is
Mr. Edward Ryan.

MJ [Col COHEN]: Thank you, sir. I appreciate it.

Mr. Ryan.
Mr. Nevin, as for your team, it appears that everyone
that was here Monday is here; is that correct?

LDC [MR. NEVIN]: That's correct, Your Honor.

MJ [Col COHEN]: And Mr. Mohammad I also recognize to be
here.

Ms. Bormann, with respect to your team, it appears
that everyone 1is here; but it was a long day, so if I am not

seeing someone who was here, please let me know.
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LDC [MS. BORMANN]: Everyone is here, although a 1little
bit lTater I'm going to ask to excuse Mr. Montross, who has
other matters he has to attend to that are case related.

MJ [Col COHEN]: That will be fine, ma'am. And I
recognize that your client is here as well.

Mr. Harrington, it appears that Mr. Binalshibh is
absent today; 1is that correct?

LDC [MR. HARRINGTON]: That's correct, Judge.

MJ [Col COHEN]: With respect to the other members that
you announced, are they all here?

LDC [MR. HARRINGTON]: Yes, we're the same, Judge.

MJ [Col COHEN]: Al11 right. Thank you.

LDC [MR. CONNELL]: Good morning, Your Honor.

MJ [Col COHEN]: Good morning, Mr. Connell. It appears
that Mr. Ali is also absent; is that correct?

LDC [MR. CONNELL]: That's correct, sir.

MJ [Col COHEN]: A11 right. With respect to any other
members that you announced, are there any additions or
subtractions that are present today?

LDC [MR. CONNELL]: No. The same composition, sir.

MJ [Col COHEN]: Thank you, Mr. Connell.

Mr. Ruiz, it appears that Mr. Hamzi is also absent

today; 1is that correct?
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LDC [MR. RUIZ]: Mr. Hawsawi? Yes, sir.

MJ [Col COHEN]: Excuse me.

LDC [MR. RUIZ]: No problen.

MJ [Col COHEN]: I apologize.

LDC [MR. RUIZ]: No problem. It took me a while as well
to verbalize.

Yes, he is absent today. We have Lieutenant
Commander Dave Furry, who I don't believe we put on the
record. He's joined us today.

MJ [Col COHEN]: A11 right. Thank you very much. And has
he been previously recognized on the record with respect to
qualifications, et cetera?

LDC [MR. RUIZ]: Yes, he has.

MJ [Col COHEN]: A11 right. Thank you. And I apologize
for having the wrong accused. Al1l right.

Trial Counsel, with respect to the gentlemen who are
not here today, are there any written declinations to be here?
CP [BG MARTINS]: Your Honor, we do. And we have two

witnesses to present those waivers this morning.

MJ [Col COHEN]: You may do so.

CP [BG MARTINS]: Thank you.

Captain, could you please proceed to the witness

stand, remain standing, and raise your right hand for the
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oath.
CAPTAIN, U.S. AIR FORCE, was called as a witness for the
prosecution, was sworn, and testified as follows:

DIRECT EXAMINATION

Questions by the Chief Prosecutor [BG MARTINS]:

Q. You are a captain in the United States Air Force?
A. Yes, sir.
Q. And you are an assistant staff judge advocate

assigned to the Joint Task Force Guantanamo?

A. Yes, sir.

CP [BG MARTINS]: Thank you.

Questions by the Trial Counsel [MR. SWANN]:

Q. Captain, I have in front of me what's been marked
Appellate Exhibit 638 and 638A, each consisting of three
pages. Do you have the original in front of you?

A. Yes, sir, I do.

Q. Let's take 638 first. It's ATli Abdul Aziz Ali.
you have occasion to advise Mr. Ali of his right to attend
today's proceeding?

A. I did, sir.

Q. Did you use the form that you have in front of you to

do so?

A. I did, sir.
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Q. Did he sign that form?

A. He did, sir.

Q. Did you -- when he signed that form, did he tell you
that he did not want to attend today's proceedings?

A. That is correct, sir.

Q. A1l right. Do you have any questions about him
signing that form voluntarily and making that decision not to

attend today?

A. No, sir.

Q. Was it voluntary?

A. It was voluntary, sir.

Q. ATl right. With respect to Mustafa Ahmed Adam

al Hawsawi, 638A, also consisting of three pages, did you read
that form to Mr. al Hawsawi?

A. I did, sir.

Q Did he sign the form on the second page?

A He did, sir.

Q. That's the English version?

A That's correct, sir.
Q Did he indicate that he wanted to attend today's
proceedings?

A. He indicated that he did not want to attend.

Q. Any questions about the voluntariness of his
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decision?

A. No, sir.

TC [MR. SWANN]: I have no further questions, Your Honor.

MJ [Col COHEN]: A11 right. Thank you, sir. I appreciate

it.

General Martins.

CP [BG MARTINS]: Your Honor, if you would -- are you

inclined to instruct the witness? I mean, we may have him

come back later this week. My intent would not to be given

the oath each time, but we would have him be excused
temporarily perhaps.

MJ [Col COHEN]: A11 right. One second, sir.

TC [MR. SWANN]: [Counsel away from podium; no audio.]

MJ [Col COHEN]: I would like to -- may I see the

originals -- or the copies that you have? I am looking at

AE 638 and 638A. They appear to be as described by the

witness.

Defense Counsel, 1in particular Mr. Connell,
respect to your client, do you have any questions of
witness?

LDC [MR. CONNELL]: I do not have any questions,
like to be heard briefly.

MJ [Col COHEN]: You may be heard, sir.
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Just bear with us for a moment.

WIT: Yes, Your Honor.

MJ [Col COHEN]: Thank you.

LDC [MR. CONNELL]: Sir, I just wanted to explain an
ongoing question in the military commissions which is about
the anonymous testimony of the SJA witnesses without complying
with M.C.R.E. 506. We have lodged an objection.

Judge Parrella directed us to brief that objection. That's
found in the record at AE 603. Judge Parrella ruled against
us on that objection, and his ruling is found at AE 603C.

The military commission granted us a standing
objection to anonymous testimony by the SJA witnesses on the
basis of M.C.R.E. 506, R.M.C. 806, and other authorities cited
in the brief.

MJ [Col COHEN]: Al11 right. Thank you, Mr. Connell.

Are you asking me then to take a 1ook at that again
or to just allow for the standing objection? I just want to
make sure I understand what you're asking of the court ----

LDC [MR. CONNELL]: Yes, sir.

MJ [Col COHEN]: ---- excuse me, the commission.

LDC [MR. CONNELL]: I am not asking for reconsideration of
that decision at this time. I do object to the anonymous

testimony of this witness, as the previous SJA witnesses. I
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really wanted to orient the military commission to sort of the

state of the

situation there and explain my position with

respect to anonymous testimony.

MJ [Col COHEN]: Mr. Connell, I have done so, and I will

allow you to maintain the practice of having a standing

objection.

LDC [MR.

CONNELL]: Thank you, sir.

MJ [Col COHEN]: You're welcome.

LDC [MR.

LDC [MR.

RUIZ]: Judge ----

NEVIN]: Your Honor, could we ----

MJ [Col COHEN]: Mr. Nevin.

LDC [MR.
We're joined

motions ----

NEVIN]: Just to say that we've joined that.

by operation of the Rules of Court to the

MJ [Col COHEN]: Yes, sir.

LDC [MR.

NEVIN]: ---- but to the extent this is an

additional or supplemental objection, I just want it to be

clear that we join that as well.

MJ [Col COHEN]: Okay. For those who have not elected to

not join the

objection that was previously -- previously

filed, I will allow a standing objection to remain with

respect to all of those -- those teams.

Mr.

Ruiz, did that address your concern?
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LDC [MR. RUIZ]: It does. Thank you.
MJ [Col COHEN]: It does. Al11 right.

And Mr. Ruiz, as 638 -- AE 638A addresses your
client, do you have any questions for this witness before I
excuse him?

LDC [MR. RUIZ]: I do not. Thank you.
MJ [Col COHEN]: A1l right.

Captain, you will be temporarily excused. Please do
not discuss your testimony with anyone other than the
prosecution or the defense while the case is ongoing. You
will remain under oath if we call you back for additional
testimony.

WIT: Yes, Your Honor.

MJ [Col COHEN]: Al11 right. Thank you.
[The withess was warned, temporarily excused, and withdrew
from the courtroom.]

MJ [Col COHEN]: General Martins.

CP [BG MARTINS]: Lieutenant Commander, if you could
proceed now to the witness stand and raise your right hand and
remain standing for the oath.

[END OF PAGE]
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LIEUTENANT COMMANDER, U.S. Navy, was called as a witness for
the prosecution, was sworn, and testified as follows:
DIRECT EXAMINATION

Questions by the Chief Prosecutor [BG MARTINS]:

Q. You are a Lieutenant Commander in the United States
Navy?

A. Yes, sir.

Q. And you are an assistant staff judge advocate for

Joint Task Force Guantanamo?
A. Yes, sir.
Questions by the Trial Counsel [MR. SWANN]:
Q. Commander, do you have Appellate Exhibit 638B 1in
front of you?
I do, sir.
It consists of three pages?
Yes, sir.
This is the waiver for Ramzi Binalshibh?

Yes, sir.

e » £ » £ »

Did you have occasion to advise him of his right to
attend today's proceedings?

A. I did, sir.

Q. Did you use the form that 1is in front of you?

A. Yes, sir.
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Q. Did he indicate that he wished or did not wish to
attend today's proceeding?

A. Did not wish.

Q. And he signed that form, the English version of that
form, on page 27

A. Yes, sir.

Q. Any question in your mind about the voluntariness of
his waiver?

A. No, sir.

TC [MR. SWANN]: Your Honor, I have no further questions.

MJ [Col COHEN]: Thank you.

Mr. Harrington, as this addresses your client, do you
have any questions of this witness?

LDC [MR. HARRINGTON]: No questions, Judge.
MJ [Col COHEN]: Al11 right. Thank you.

I will give you the instruction, you will be
temporarily excused. Please do not discuss with anyone other
than the prosecution or the defense while the case is ongoing.

WIT: Yes, sir.

MJ [Col COHEN]: Thank you.
[The witness was warned, temporarily excused, and withdrew
from the courtroom.]

MJ [Col COHEN]: And may I retrieve that exhibit. I would
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like to see Appellate Exhibit AE 638B, please. Thank you.

Mr. Harrington, I have had the opportunity to review
Appellate Exhibit 638B. It appears to be in proper form.
Sir, have you had the opportunity to review it or would you
like the opportunity to do so?

LDC [MR. HARRINGTON]: I have. I was provided a copy of
it. Thank you.

MJ [Col COHEN]: Thank you. I am handing this to the
court reporter.

I appreciate your indulgence. That was the first
time that I have had several accused in a trial not show up.
I understand that's the procedure. We will continue to
conduct that in the same manner, but thank you for your
patience while I went through that for the first time.

Based on the evidence presented, this commission
finds that Mr. Binalshibh, Mr. Ali, and Mr. Al Hawsawi have
all knowingly and voluntarily waived their right to be present
at today's session.

Any objection to that finding by either side?

CP [BG MARTINS]: None from the United States.
MJ [Col COHEN]: From the defense?
LDC [MR. HARRINGTON]: No, sir.

MJ [Col COHEN]: Negative response from all three Tearned
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counsel who are present.

I took the head shake as a nonverbal indication of
that response, which I was fine with. I just wanted to make
sure I recorded that for the record.

LDC [MR. CONNELL]: I just want to make sure, I know that
some judges prefer verbal responses. I think that we got into
the habit of nonverbal responses because there are five of us,
but if you prefer, I'm happy to give a verbal response to
those questions.

MJ [Col COHEN]: No. Mr. Connell, what I will do
typically -- because it's the same for me. Every time we get
multiple responses to everything, if what appears to me to be
a nonverbal response from you and I can ascertain what that
is, I will state that on the record.

If then you have a -- if you disagree, then it will
be your responsibility then to affirmatively state that I have
misconstrued a nonverbal response from the counsel, if that's
acceptable. That's an affirmative response from Mr. Connell.
A1l right.

Before we begin hearing oral argument this morning, I
want to address a few administrative issues. First, you are
all aware that I published an amended docket order AE 634

which I added several AEs and 505(g) notices to the docket for
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this week. It is my hope that we will be able to address all
of those matters this week before we return.

I did this for the sake of judicial economy to make
full use of our time on the island, even though some of the
505(g) notices were not filed technically within the time
frames that were allowed. But given the fact that we're only
here periodically, I think it's important for us to maximize
our use of time while we're on the island each and every time.
And that will be my intent moving forward.

Likewise -- and this is for the government's
information -- I've noticed that the website containing the
unofficial/unauthenticated transcript has not been updated in
a timely manner, it appears. Specifically, the redacted
versions of potentially the last two closed M.C.R.E. sessions
have not been posted in accordance with AE 523Q, I believe is
the right number for that.

Trial Counsel, although I'm not requiring you to post
that, if you would please check on that and then have someone
from your staff report back to the commission as to why that
is not being done. There may be a reason, and that's fine,
but I want to make sure that we're not overlooking the
responsibility for us to provide this notice to the public.

CP [BG MARTINS]: Your Honor, we will do so, and
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understand that to be the standing commission's requirement
under the 551 series.

And just so that I'm clear, the R.M.C. 806 closed
sessions is what we're talking about?

MJ [Col COHEN]: Yes, sir. 1In particular, I know that my
staff -- because I also wanted to see what was -- what had
been out there in an unclassified format. We were unable to
locate it. My understanding is it's supposed to be out there
within 30 days. I understand, depending on the length of
that, that could change. But if that's the case, then I would
ask that those who are under order to produce that would at
least come back to the commission and say here is the reason
why we need some additional time because of the volume,
et cetera.

CP [BG MARTINS]: Your Honor, we will get you an answer.

MJ [Col COHEN]: Thank you, General Martins. I appreciate
it.

LDC [MR. CONNELL]: Sir?

MJ [Col COHEN]: Mr. Connell.

LDC [MR. CONNELL]: I know that it takes a long time to
get all these numbers and stuff exactly. It's my
understanding that the order that the military commission is

referring to is 5511I.
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MJ [Col COHEN]: Thank you very much. I appreciate that.

You are correct, it's going to take me a while to
become as familiar with all the numbers as you all are, but I
will take no offense if either side does exactly what just
happened, to say, "Actually, Your Honor, I think you are
referring to..."

I do have a computer here with everything on it, so
if I'm ever doubting what you're telling me, I can always
verify that. But I appreciate the candor from both the
government and the defense.

Additionally, I intend -- so that you all are aware
of how we'll proceed this morning and throughout the rest of
the week, I intend to follow the existing practice of
generally allowing only one counsel per team to argue an
issue. If you're going to have more than one counsel per team
argue an issue, I do ask for at least 24 hours' advanced
notice just so that there's no surprises.

Also, in familiarizing myself with the recent rulings
and orders, I noticed a typographical error on Appellate
Exhibit 617K that I wanted to correct on the record.
Accordingly, on the first page of 617K, the date should read
31 May 2019 vice 31 March 2019. I am -- I have -- I am aware

of the document. I have -- I am confident that Judge Parrella
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signed that document on 31 May and not 31 March 2019. That
appears to be entirely typographical in nature.

Moving forward -- and this is with respect to matters
associated with the motions to suppress, some of those which
we will address this week. And then also as we move forward
with that particular practice, I wanted to give you an idea of
kind of how I anticipate we're going to address these issues.

As noted during my voir dire by Ms. Bormann in which
I agreed with her, in R.C.M. 812 -- or excuse me, R.M.C. 812,
in joint trials and in common trials, in the case that each
accused shall be accorded the rights and privileges as if
tried separately. I take that to heart, and I realize that
not in every situation will every accused in this case have
the same interest or the same fact patterns or those types of
things.

Accordingly, with respect to these issues of motions
to suppress and motions to compel witnesses, et cetera, while
I will allow the continued practice of joining particular
motions, I also recognize that previously the commission has
ordered that each team will file its own motions with respect
to their individualized issues. I think that's appropriate,
because I will ultimately be required to make individualized

determinations with respect to each and every one of the
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accused and any evidence that will be presented with respect
to them and any statements they may or may not have made to
government authorities.

Consequently, as the parties know -- in the event --
let's restate that. 1In the event that a witness is called by
one party, however, in support of its motion, the commission
will allow all parties for whom the witness 1is relevant to
examine the witness. That only makes sense. I think, as a
matter of judicial economy, we shouldn't have to bring someone
back five or six times.

When it is time for argument, however, related to a
motion to suppress or something related to that motion to
suppress, each defense team will argue its own motion within
its number. If you are asking for permission to -- to join
that, please file that accordingly. So this will be a slight
differentiation from the previous where everyone is
automatically joined to a motion.

With respect to these motions to suppress and motions
to compel witnesses, I ask that you simply indicate that you
intend to join a particular issue or, if not, I will treat it
as you are treating your own motions as your own motions
because that's the way I'm going to have to rule. This will

assist me significantly in making specific findings of fact
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and conclusions of law in issuing individualized rulings for
each accused moving forward.

I understand there's going to be overlap. That's
inevitable. And that's why I want to make it clear that to
the extent there is, I expect both the prosecution and the

defense to inform me of when that is the case, and we will -

we will make sure that each and every one of the parties get a

fair opportunity to address issues, to call witnesses,

et cetera. But at the end of the day, I will have to make
rulings with respect to -- even with respect to some
discovery.

I anticipate, just based on my experience over the
years, is that each accused is going to be -- have different
interactions with different people. And so whether or not
someone is relevant and a necessary witness and/or
government -- particular discovery is relevant and necessary
for one person may not be the case -- I'm not making any
rulings but just may not be the case with respect to others.

And so as we move forward, I simply ask for your
assistance in making sure that I'm addressing the issues that
are related to each of your individual clients, and from the
government's standpoint as well, that your responses then get

the opportunity to address what evidence has been provided
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with respect to an individual person.

At the end of the day, although they're all facing
similar offenses and they're facing the same commission, each
of you all are, I'm sure, keenly aware that each of you have
individual clients and they have individual interests, and we
will address them as such as I believe the intent of the law
is under the general notion of due process for someone facing
a criminal trial and I believe in accordance with R.M.C. 812.

Mr. Connell.

LDC [MR. CONNELL]: Sir, first, thank you very much for
that. It's always very helpful to have expectations
articulated in advance so that we can comply as opposed to
violating someone's expectation without knowing that it was
there.

The second thing is -- is a clarifying question. The
military commission just articulated an exception to Rule of
Court 3.5.1. with respect to joinder. Am I correct that that
exception applies to essentially AE 628 through 632, the five
motions to suppress, which -- numbers which were allocated by
the military commission and not some other ----

MJ [Col COHEN]: I have -- I have not discussed this with
my staff, but I can tell you that that would be my generalized

intent. I just don't know how I can rule on, for example, a
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motion to suppress or even motion to compel discovery for your
particular suppression motion on a -- on a group basis
necessarily because you're going to have individual
circumstances and those kinds of things.

So I think to the extent that while it generally
works, I'm willing to discuss that with my staff and you all.
Like I said, I don't want to change too much, but I just -- I
want to make sure that everyone understands that these have to
be individualized rulings. And I think you -- it sounds Tlike
you do not disagree with that; is that correct?

LDC [MR. CONNELL]: I don't disagree with it, Your Honor.
I just wanted to know the universe. The reasons ----

MJ [Col COHEN]: No, that's absolutely a good question.

LDC [MR. CONNELL]: We used to have a different rule. We
used to require notices of joinder in every motion, and it
really overwhelmed the military commission with, you know,
dozens and dozens of notices of joinder. So I just wanted to
make sure that I knew the scope of the rule.

MJ [Col COHEN]: This would be solely with respect to a
specific number -- AE numbers that you will have been provided
for the motions to suppress.

LDC [MR. CONNELL]: Yes, sir.

MJ [Col COHEN]: And only that, and only because of the
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necessity of individualized treatment of each of these
motions.

Any objection from the trial counsel on that general
guidance?

MTC [MR. TRIVETT]: No objection, sir. But as a point of
clarification -- and we'll discuss this a Tittle bit later in
the week -- there are certain witnesses that we intend to call
that do have evidence relevant to all five.

MJ [Col COHEN]: Yes, sir.

MTC [MR. TRIVETT]: And I know that you said that you
would permit the other counsel to question them. And that
would be our preference, is that they be required to question
them at the time as opposed to just permitting to question
them; that if they're going to question these witnesses in
regard to their suppression motion, it should be done at the
time in which we call themn.

MJ [Col COHEN]: I understand. Let's put it this way.
Under the Taw, I will -- the parties will be given an
opportunity to examine the witness at the time that the
witness is called for purposes of any confrontation within the
general notion of confrontation.

Mr. Ruiz -- and that 1is not a reference to whether or

not the Sixth Amendment right to confrontation applies; this
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is simply confrontation in a general nature.

LDC [MR. RUIZ]: Just to have the opportunity to be
perfectly clear, Judge, since we're taking the opportunity to
do this, the discussion does, in fact, presuppose that motions
to suppress will be filed by all parties at some point. As
you are aware 1in our 524MMM, we raised an issue in terms of
the timeliness and our ability to do that.

So as I am listening to you talk, what I am wrestling
with is: Have you given some thought to what happens, for
instance, if some of the parties are, in fact, filed -- move
forward with their motions to suppress and call witnesses
while we have not yet perfected or filed our motion to
suppress?

For instance, right now, our motion to suppress
timeline is July 15th. Mr. al Baluchi is due to argue some
witnesses that he believes are relevant to his motion to
suppress today because he has filed it and he has progressed
to that point. However, we also believe that if we were, in
fact, able to file our motion by the current timeline, that
many of those witnesses will also be witnesses that we would
want to question. And you've indicated that would be the
case. However, at this point we have not filed anything

before the commission that joins us to their witness request.
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So I guess my -- the problem I'm wrestling with is
what happens if we have some parties that have filed a motion
to suppress and move forward with that process and some that
don't. Right now, we do not. Ms. Bormann's team has not yet
filed one as well.

And so we're in that -- we are in that part of the
process now where we're looking at the witnesses that are
going to be litigated today and thinking, yes, definitely we'd
like to question those witnesses. Our issue really is
timeliness and preparation for doing that.

So I guess what I am asking is what are your thoughts
on that in terms of how to go about preserving our ability to
do that? Should we go ahead and file -- it seems kind of
weird to file a request to join in those witnesses when we
haven't even filed our motion to suppress. I'm not sure if we
will file a motion to suppress because we do have to weigh
whether we ethically think we can do that based on our
preparation level. So that's kind of where we are.

MJ [Col COHEN]: I understand, sir. I think generally I
will work within the rules for how that goes, but I think at a
general -- a simple -- filing a notice -- that whether you --
you are requesting, in other words, if Mr. Connell has --

well, I know that Mr. Connell has requested certain witnesses

UNOFFICIAL /UNAUTHENTICATED TRANSCRIPT
23213



0 N o o A W DN =

11
12
13
14
15
16
17
18
19
20
21
22
23

UNOFFICIAL /UNAUTHENTICATED TRANSCRIPT

because I have Tooked at the filing, and I think we will
probably discuss that Tater this week, but -- or at least at
some point this week.

If we end up bringing, for example, 10 witnesses,
15 witnesses, whatever the number ends up being that were
going to be for purposes of his motion, if you all are then
aware that those witnesses are being produced, then simply
indicating to the court and the government that you intend to
question those witnesses, even if it's in a -- 1in the nature
of this may be related to our motion to suppress or it's a
generalized, you know, discovery for this motion to suppress,
and we may argue, you know, that evidence.

LDC [MR. RUIZ]: Okay.

MJ [Col COHEN]: That's what I'm getting at, is let us
know that you want to question them, because -- whether a
witness will be later available or not, but I will treat it
that if the witness is here on island or available for
testimony, then you have the opportunity to question them,
then I'm asking you to please do so.

LDC [MR. RUIZ]: Understood.

MJ [Col COHEN]: That's it. Nothing -- there's no -- no
ulterior motive. It 1is simply saying I think to address five

individual motions to suppress and the evidence related to
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those, there's necessarily going to be some overlap just based
on what I generally know about the case and what I've seen
over the last couple of days with respect to witnesses,

et cetera. But there is also going to be individualized
witnesses.

You may want specific witnesses that Mr. Connell, for
example, does not because of the individualized circumstances
of your particular client, and I'm willing to recognize that.
But when there is overlap, let's try to maximize judicial
economy .

LDC [MR. RUIZ]: I have no problem with that. The only
question I was wrestling with was if that presupposed that a
motion to suppress had been filed by our team or if -- even if
we have not yet filed or perfected our motion, if we could
still have the opportunity to question those witnesses.

MJ [Col COHEN]: Yes, I will still give you the
opportunity to question those witnesses.

LDC [MR. RUIZ]: Thank you, Judge.

MJ [Col COHEN]: Yes, for those that I have not issued
rulings on for requests for extensions, those types of things,
to the extent that I have, those have now been overruled or
they are still pending, so don't take that as a ruling on any

of the issues. For example, the 524SSS or the PPP or the MMM,
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those kinds of things, this is not a ruling. This is just to
kind of to help you all plan for the future as to how this may
proceed.

Mr. Nevin.

LDC [MR. NEVIN]: Thank you, Your Honor.

So I won't say that because you -- that was the point
I wanted to make, 1is that a lot of this discussion somewhat
presumes that there would be hearings on a motion to suppress
coming up immediately. And the thrust of our motion to
reconsider is to ask you or to suggest to you that that's not
an appropriate way to resolve the issues in 524, the motion to
compel black site witnesses. First.

Second, in 630B -- so 630 is our motion to suppress,
and 630A is our motion for an extension of time within which
to request particular witnesses. And in 630B, the government,
in responding, makes an argument that goes to -- that goes to
the scope of our motion to suppress.

And I don't know if the military commission has
reviewed this in depth, but our position was that
Judge Parrella said file motions with respect to the
voluntariness -- raising the voluntariness of these
statements. And we read that Titerally and filed our motion

on that ground and specifically excluded a number of other
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grounds.

And the government -- and I may have cited the
materials incorrectly, but the government generally has raised
this question of if a record is made related to a motion to
suppress on someone else's motion, that would be binding on
us. And I just wanted to alert the military commission to
that.

I don't think that issue is reached by what you've
said today. I wanted just to say that that issue is there
and will have to be resolved at some point.

MJ [Col COHEN]: Yes, sir, I know the issue that you are
referring to. I did have the opportunity to see it. And the
idea is what is the scope of these motions to suppress,
essentially. I understand that the government has taken the
position that this was -- this was all encompassing. The
defense may tend to disagree with that.

LDC [MR. NEVIN]: Right.

MJ [Col COHEN]: The commission is not prepared this
morning to define that scope.

LDC [MR. NEVIN]: Right. And I really -- I think
depending on how you resolve that question, that would bear on
to what extent testimony in someone else's motion to suppress

would be Timiting or would apply at all to ours, so ----
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MJ [Col COHEN]: I understand, sir.

LDC [MR. NEVIN]: Yes. Thank you.

MJ [Col COHEN]: Thank you.

LDC [MR. HARRINGTON]: Excuse me, Judge.

MJ [Col COHEN]: Yes, Mr. Harrington.

LDC [MR. HARRINGTON]: Just a point of clarification,
Judge. You mentioned a few minutes ago that you talked about
the cross-examination and the right to confrontation, and you
made an allusion to the Sixth Amendment. I assume you are not
saying you have decided one way or another.

MJ [Col COHEN]: I have not, exactly. My intent was to do
just the opposite, of saying I have not made any rulings with
respect to the application of the Constitution and in the
scope of any application of the Constitution to these
commissions at this time. It would be premature for me to do
so.

LDC [MR. HARRINGTON]: Okay. Thank you.

MJ [Col COHEN]: Now, I wish I could come in on day two
and give you guys all the answers so that you knew everything.
Although I do believe I am prepared for this week and I am
well on my way to having a process for moving forward, I
realize that although we will address the bill of attainder

issue today, which is a constitutional issue, there are still
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issues with respect to the Taw moving forward that will need
to be resolved before we get to trial.

ATl right. And then I will give further guidance as
we move later on into the week into some of the 524 series
with respect to kind of my understanding of what
Judge Parrella's decision meant and how that might impact the
way we move forward. I've had the opportunity to read Judge
Pohl's decision.

I've had the opportunity to read Judge Parrella's
decision based on the motion for reconsideration, and I am now
going to have -- I was told to slow down -- I will then be
able to give you a little bit of idea of how I see that
process working, which may alleviate some your concerns, it
may raise additional concerns, but we will address those at
that time.

Are there any other matters to take up from an
administrative means before we actually take up our first
motion?

General Martins?

CP [BG MARTINS]: None from the United States, Your Honor.
MJ [Col COHEN]: Any defense counsel wish to be heard?
That's a negative response from all learned counsel.

A1l right, then. Trial Counsel, we will first take
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up 007I. Counsel, would you please state before you begin
your argument who you are so that the record is clear who is
arguing.

ATC [Capt HALL]: Yes, sir. I am Captain Jackson Hall,
United States Air Force. Good morning, Your Honor.

MJ [Col COHEN]: Good morning.

ATC [Capt HALL]: May it please the commission. In
AE 0071, the prosecution seeks three specific things: First,
the establishment of a new CCTV remote site at the Pentagon as
an extension of the courtroom here; second, the redesignation
of Fort Meade as a CCTV site generally, rather than just the
individual sites or buildings on Fort Meade specifically; and
third, an updated and consolidated trial conduct order
encompassing these changes as well as previous changes in this
motion series.

With respect to the first, this is the fifth time
that the prosecution has moved the commission for the
addition, subtraction, the establishment, or the modification
of one of the or several of the CCTV remote sites. Consistent
with the previous four, this is a relatively straightforward
request to add a new site at the Pentagon.

That site would be public, meaning anyone who has

access to the Pentagon would be able to attend. That would
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include the media, the press, who have actually permanent
stationed members at the Pentagon. Although because the site
would be public, that would mean they would have to abide by
the general rules of no electronic devices or recording
devices, which is a little bit different than the way the
press site at Fort Meade operates.

MJ [Col COHEN]: And you're not looking, then, to get rid
of the press' access at Fort Meade?

ATC [Capt HALL]: No, sir.

MJ [Col COHEN]: You're just looking to make it a more
generalized ----

ATC [Capt HALL]: Yes, sir.

MJ [Col COHEN]: ---- Tocation; 1is that correct?

ATC [Capt HALL]: Correct, Your Honor.

MJ [Col COHEN]: So I have some questions about the
Pentagon, because the government has framed this in -- as not
mission requirements but public access is the tenor of your
motion.

So when you say those who have access to the
Pentagon, is this going to be some location where just a bunch
of general and senior officers can -- can access this
information? Or what is the vision of how the government is

going to do this so that the public actually has access to
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this?

ATC [Capt HALL]: Yes, sir. So first ----

MJ [Col COHEN]: For example, access to the Pentagon.
Escorted versus unescorted? How are they going to get there?
Those kinds of things. I mean, what are -- what am I actually
authorizing under the guise of "public access"?

ATC [Capt HALL]: Right. So again, it's a little
different than the public site at Fort Meade where any member
of the public can simply appear at the visitor center and
state that they are intending to go to watch the commission's
proceedings, and after a quick background check, they would be
given a pass to go watch. So that is the main public site,
and that's a pretty low barrier.

As far as the Pentagon goes, you're correct, there
would have to be a way for the person to access the Pentagon.
The convening authority would not be -- is not in a position
to offer escorts specifically dedicated, so the person would
either need their own access to the Pentagon or have an escort
that they can have with them that will take them to the CCTV
site within the Pentagon.

MJ [Col COHEN]: So who does that really open that up to
for the public other than those who are ID card-carrying, you

know, members of the United States Air Force and/or people
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with press passes?

ATC [Capt HALL]: So it's obviously going to be a smaller
realm than the public site at Fort Meade. But there are, of
course, many people who work at the Pentagon or who have
access to the Pentagon, not just in the military but
connected, or who know someone who could provide the escort
required.

There are still members of the victim family member
community or survivors, as the Pentagon was an actual attack
site of the September 11th attacks, who either still work at
the Pentagon or would have access to the Pentagon.

And then, as we said, the members of the press have a
permanent presence there as well, so it would be more
convenient than going out to Fort Meade.

So it is a smaller universe, but it 1is public,
subject to these restrictions, because the Pentagon is, of
course, the headquarters of the Department of Defense.

MJ [Col COHEN]: Absolutely. No, and I'm not asking for
the government to get rid of any security requirements for
access to the Pentagon. That would -- that would be well
beyond my purview here as the judge, nor does it make sense.

But because it's a public access argument and not a

mission requirement argument, then I'm just -- I want to make
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sure, because the responses from the defense teams is not
really that they oppose it so much, but 1is this -- is this
really reaching public access as we need -- as we potentially
need to in this case, given the remote location where we try
these cases?

ATC [Capt HALL]: Yes, sir.

MJ [Col COHEN]: So what do you say in response to that?

ATC [Capt HALL]: Well, I would say with or without the
Pentagon, this commission -- these proceedings are already
well beyond any legal requirements for public access, so that
is satisfied. This is simply a policy decision to open the
proceedings up additional -- to an additional set of people.

And as I'11 explain perhaps a 1ittle bit later, there

are always ongoing considerations as a policy matter as to
additional sites that may be opened as well in the future. If
demand or/and technological limitations allow, the Department
of Defense is always considering that option. So this is ----

MJ [Col COHEN]: Right. And I understand the government's
need to balance potential for unauthorized disclosures versus
public access, and so I understand that. And so I'm -- and
I'm not a tech person who is going to be able to tell you how
you can -- how you can do all this.

So I'm just wanting to make sure that if I rule in
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your favor, that I feel comfortable that it is, in fact,
public access. Otherwise, I may just have -- would have had
you reframe your motion as this is a mission requirement, and
we need access to this information, so...

Nonetheless, I'1T1 let you carry on. Let's hear the
other two points with respect to the other -- the other two
requests.

ATC [Capt HALL]: Yes, sir.

So, as I mentioned, the Fort Meade request is simply
to provide some additional flexibility to the convening
authority. Because, as it stands, the specific sites on the
base are the CCTV sites, but there are other buildings that
have been used in the past and could be used in the future.

If, for example, demand ticks up and as we get to
trial in this case, they -- we need to adapt to that, the
convening authority would be able to move to one of these
larger buildings without having to come back here and seek a
addition or a modification to the trial conduct order.

So this would just basically say Fort Meade is the
site, and then the ----

MJ [Col COHEN]: Would there be any objection to me
ordering that if you do provide those additional sites, you

provide notice to the commission of where those are?
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ATC [Capt HALL]: No, sir. The government would -- would
have presumed to have done so without the order, but, of
course, even ----

MJ [Col COHEN]: Okay. In other words, if I'm giving you
more of a carte blanche of anywhere on Fort Meade, it seems
like that the commission would still have an interest in where
those locations are.

ATC [Capt HALL]: Yes, sir. And there will be people
working obviously at those locations to direct the public to
the right buildings if it were to change.

MJ [Col COHEN]: Okay. Al11 right. The third point?

ATC [Capt HALL]: The third point is very straightforward.
The -- as I mentioned, there have been several modifications
going back from 2012 through now, so the idea is just to make
a more simplified consolidated trial conduct order that
encompasses not only the previous changes but these current
requests as well, and so just to provide ease of
understanding.

MJ [Col COHEN]: Now, you mentioned earlier, and I'11 --
your argument, because I guess you're always on the spot, but
I'm not trying to trick you here. One of these -- so I
looked -- took a 1look at the GAO report, or at least the

portions of that that were filed in this particular area with
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respect to where the predominant number of at Teast persons
who responded that -- of victims of 9/11, et cetera, or those
who may have significant interests in this are located, some
of those being on the West Coast, some of those being in
Texas. And I do believe that some of the -- even the filings
of the defense were along those lines of, is what about the
rest of the United States as opposed to the Eastern Seaboard?

Now understanding where the geographic -- you know,
where the geographic areas that were primarily impacted were
all along the Eastern Seaboard, there are clearly still other
folks spread throughout the United States.

So when you earlier referenced that the government is
considering additional sites, do any of those include, by the
time we get to trial, having access sites of CCTV in either
the central or western United States? Or do you know at this
time?

ATC [Capt HALL]: I can say, generally speaking, the
government does look for opportunities to put CCTV sites where
they would be most used, cost effective. I couldn't speak to
specific locations at this time.

But the department and the convening authority -- the
Department of Defense and the convening authority are, of

course, aware that as trial starts, interest may tick up. And
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taking all the factors into consideration, as I mentioned cost
effectiveness and technological feasibility, yes, those are
within the ambit of what the government would be Tooking at.
Yes, Your Honor.

MJ [Col COHEN]: Okay. And I'm not ordering that, nor
should you take from that that I'm encouraging it. But it's
something that is a matter before me, it's an argument before
me, and so I want to make sure that I understand where the
government is in response to the defense's concerns.

ATC [Capt HALL]: Yes, Your Honor. And so just -- as you
mentioned the GAO report. And as I stated earlier, the
proceedings of this commission are, under any definition or
conception of public known to the Taw, are open and public.
Whether that's R.M.C. 806 or any of the Supreme Court cases
that have talked about that that are mentioned 1in our brief,
the commission has found this to be the case as far back as
AE 007F and most recently in AE 5511I.

So it is a matter of policy, not a question of Taw,
as to whether or not ----

MJ [Col COHEN]: No, I would agree with you there. I
mean, I think the idea here is that it is a policy decision.
The government is asking the court to approve that policy

decision essentially. And because you're asking me to approve
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the policy decision, you placed it in front of me. Otherwise
it's not my question, right?

ATC [Capt HALL]: Yes, sir.

MJ [Col COHEN]: Because you put it in front of me now,
now I have questions about that policy decision and making
sure that it actually accomplishes the intent that you're --
that you're indicating it should.

ATC [Capt HALL]: Yes, sir.

MJ [Col COHEN]: A11 right. AT11 right. Thank you very
much, Captain. I appreciate it.

ATC [Capt HALL]: Any further questions?

MJ [Col COHEN]: No questions.

Ma'am? Just for my benefit, if you would please
remind me of your name so I make sure I start to learn
everyone.

ADC [MS. RADOSTITZ]: Sure. Rita Radostitz on behalf of
Mr. Mohammad.

MJ [Col COHEN]: Thank you, ma'am.

ADC [MS. RADOSTITZ]: And Your Honor, I'm not going to
address and ask to reconsider the question of whether this 1is
really an open trial, because Judge Pohl has already made that
decision, but I do want to point out that this is unlike any

other trial.
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If I want to go to a trial on a military base or a
federal courthouse or a state courthouse, I walk up to the
door of the courthouse, I knock on the door, and I walk in.
No one can do that here. I can't even do that here. I have
to get orders that authorize me to be able to come to this
trial, and everyone in the gallery has to do the same, and
they have go through a background check and all of that. So
this is not Tike every other case.

And because of that, the policy decisions are
important. And I really appreciate Your Honor framing it
properly as a public access question, because that's exactly
what it is. And the government has made the decision to hold
these trials 800 miles from the U.S. border on a remote
island -- sorry, not 800 miles, but 800 miles from the place
of the attacks. And that was a decision that they made, and
it's a decision that Congress has reinforced. And we're kind
of stuck with that decision, but the openness and the ability
of the public and Mr. Mohammad to have the right to an open
trial is what is at issue here.

And I want to remind the court, which I'm sure you
already know, that the public access is really imbedded in
Mr. Mohammad's right to have the access, not the right of the

public. 