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| === Timeliness: This Reply is timely filed by leave of the Commission.!
2.5 Qverview:
=== he current motion is ripe for determination. With the filing of this brief, the factual
and legal records are complete, and it promotes judicial economy to consider this issue, rather
than delay nearly indefinitely, until verdict and sentencing, as the prosecution suggests.
=&=The Government suggests that Mr. al Hawsawi should not receive pretrial
confinement credit because he is a “Law of War” detainee—i.e., a security detainee. The
Government is wrong. Security detainees may be held only if they represent a continuing threat

to the United States. No such finding has ever been made with respect to Mr. al Hawsawi; he

! wimily Soo AE 876-2 (MAH)RUL), Mr. al Hawsawi’s Motion for Leave to File Out of Time Reply to AE 876A
(GOV), Government Response to Mr. Hawsawi’s Motion for Pretrial Confinement Credit under United States v.
Allen, 18 Nov. 2021.
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has been detained because of his alleged role in the 9/11 attacks, and he has been denied the

opportunity to challenge his detention on Law of War grounds because he has been these facing
criminal charges. The term “unprivileged”—on which the Government relies so heavily—has no
meaning in this context, and does not change the relevant standards. Mr. al Hawsawi’s detention
always has been, and still is, based on his alleged role in the 9/11 attacks, and the Government’s
desire to prosecute him. As such, he is entitled to credit for the time spent in pretrial
confinement.

-==5-The Government always intended to prosecute Mr. al Hawsawi (and any other 9/11
suspects it could catch) long betore it arrested him, its agents were ready to indict him shortly
after 9/11 and it listed him as a co-conspirator in its first 9/11 prosecution, more than a year
before his arrest. From the beginning of his captivity, the Central Intelligence Agency (CIA)
was questioning Mr, al Hawsawi about 9/11, and planning to use a commissions system in which
his CIA statements would have been admissible. Since late 2004, even the CIA was pushing to
move Mr. al Hawsawi into Department of Defense (DOD) custody for trial, and the delays in
doing so had more to do with Government in-fighting than with any doubt as to whether he
would be prosecuted. Factually and substantively, Mr. al Hawsawi’s detention has never been
anything but pretrial, and thus he is entitled to pretrial confinement credit. The Government
must not be allowed to escape the substance of what it has done by an act of labelling.

wemmmhe Tenth Circuit case of Al-Marri v. Davis, to the extent it is relevant, does not
support the Government’s position. In that case, a district court reduced the defendant’s
maximum sentence by 80 months, in part to reflect time he spent as a Law of War detainee, and

in part to grant relief for the harsh conditions of his security detention. In other words, Mr. al-
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Marri received the same relief that Mr, al Hawsawi is asking for, and no appellate court disturbed

that decision. The question before the Tenth Circuit was whether Mr. al Marri was entitled to
additional statutorily-based credit against his sentence for pretrial time served, and whether a
district court, as opposed to the Bureau of Prisons, had authority to grant such time. These
questions turned on the interpretation of a federal statute which does not apply in these military
commissions.

=tOTMr. al Hawsawi’s right to Aflen credit, unlike Mr. al-Marri’s rights in the civilian
system, is based on military procedures incorporated by Common Article 3 to the Geneva
Conventions of 1949, In a civilian court, the Government might well be able to deny Mr. al
Hawsawi some of his rights under the Law of War. The Government, however, chose to proceed
with a dubious war crimes prosecution in a Law of War military commission. The Government
is therefore subject to the Law of War. It may not evade its obligations by pretending to be in
civilian court whenever Law of War rights are raised, only to return to military (or sub-military)
standards when Constitutional rights are raised.
3. = rSupplemental Facts:

a. ¥ On 11 September 2001, the President announced his intention to bring the persons
deemed responsible for 9/11 “to justice” using “the full resources of our intelligence and law
enforcement communities.”*

b. sémm Sometime before 6 November 2001, the President sought advice from his Office

of Legal Counsel as to “whether terrorists captured in connection with the attacks of September

! @memPresident George W. Bush, Address to the Nation on the September 11 Atiacks (11 Sep. 2001).
i

AT
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11 or in connection with ongoing U.S, operations in response to those attacks could be subject to

trial before a military court.””
c. TrOn 11 November 2001, the President issued a military order authorizing military

tribunals to try members of al Qaeda and persons who have “engaged in, aided or abetted, or

conspired to commit” acts of terrorism against the United States.*

* ] coality of the Use of Military Commiissions to Try Suspected Terrorists, 25 Op. OLC 238 (6 Nov 2001).
g\ ilitary Order—Detention, Treatment, and Trial of Certain Non-Citizens in the War Against Terrorism, 66
Fed. Reg. 57833 (13 Nov 2001).

* mimmm Senate Select Committee on Intelligence, Commitiee Study of the Central Intelligence Agency s Rendition,
Detention, and Interrogation Program 188 n. 1106 (2014) [hereinafter “SSCI Report™]. The Government has
alrcady agreed to stipulate to the facts contained in this report. AE 397B. 5 Feb.2016, at 9; see also AE 397G, Sep.

2016, at 9,
0 i O QT . 9 171
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3egInnINg 1n late \ g . SUSpects to I
custody so that they could be tried by military commission.'*

h. sS=mEecurity detainees held at GTMO have their continued detention reviewed by
Periodic Review Boards, which determine whether a detainee represents a “continuing
significant threat” to the United States, and recommend release or continued detention on that
basis. Persons facing criminal charges before military commissions, however, are not eligible for

review before PRBs.'? Therefore, Mr. al Hawsawi has never received a hearing before a PRB.

S KSM I, Tr. 17811 (7 Dec 2017) (testimony of SA James Fitzgerald).
L0 e SMLIL, Tr. 17576-77 (6 Dec 2017). 17924 (7 Dec 2017) (SA Perkins testifies that the U.S. attorney in
Boston was ready to indict him shortly after 9/11).

" =ttt C. The parties have agreed in principle that this extract from a book by the late John Rizzo may be
considered as evidence on pretrial motions. AE 729, Government Response to Defense Motion to Treat Attachment
B to AE 729C as a Stipulation of Expected Testimony for Purposes of Pretrial Litigation, at 2-3, 26 Oct 2021.

1 misimmFxec. Order 13567 §§ 3. 8(b) (7 Mar. 2011); see also Exec. Order 13823 § 2(e) (30 Jan 2018)

(confirming the procedures of E.O. 13567 for detainees not facing charges at military commission); U.S.
Department of Defense Periodic Review Secretariat. https://www.prs mil/ (last visited 15 Nov 2021)
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=E5The Defense requests judicial notice of the following facts, previously raised in the AE
729 series:

1. T Over 94% of GTMO security detainees have been released on the basis that they

1 These include alleged

no longer represent a continuing significant threat to the United States.
bomb makers, bodyguards of Osama bin Laden, and (most recently) an al Qaeda fighter and
weapons frainer. "’
4 €5rArgument:
I. *=This motion is ripe for determination.

=====The Constitutional doctrine of ripeness, cited by the Government, does not apply to
pretrial matters in a criminal case; it is a jurisdictional doctrine applicable to civil cases.'®
Insofar as military criminal courts use a version of ripeness for “prudential” reasons, '’ this
motion is ripe for determination, at least when it is considered in combination with other
Defense motions.

T This Defense’s motion here implicates other litigation currently before the
Commission that addresses what sentence may be imposed in this case. The simple fact that the

death penalty lurks as a potential sentence does not obtrude entirely the Commission’s ability to

grant relief that would open the door to a different sentence. Mr. al Hawsawi has a number of

(noting that the periodic review process exists to determine “whether continued detention of particular individuals
held at Guantanamo remains necessary to protect against a continuing significant threat to the security of the United
States™).

16 wmm AE 729, at 29-30 & atts. N though Q.

7 wigmAE 729 (MAH Sup), p. 10 & atts. B through D.

15 oy See AE 876A (GOV) Response to Mr. al Hawsawi’s Motion for Pretrial Confinement Credit under United
States v. Allen, at 2 & n.3. The Government cites Abbott Laboratories v. Gardner, 387 U.S. 136, 148 (1967) and
Reno v. Catholic Soc. Services, Inc., 509 U.S. 43, 57 n.18 (1993) for the proposition that the “ripeness doctrine is
drawn both from Article II1 limitations on judicial power and from prudential reasons for refusing to exercise
jurisdiction.” Both cases are civil cases in the Article I1I courts; both are concerned with whether the issue at hand
represented a “case or controversy” as required by Article I11.

1w AF 876 A (GOV), at 2, citing United States v. Chisholm, 59 M.J, 151, 152 (C.A.AF. 2003).

L e
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motions pending that would impact the potential sentence.”” Relief on these motions could

result in Mr. al Hawsawi having served his sentence with the imprisonment and mistreatment he
has already experienced. In essence, resolution of this and these other pending motions affecting
sentence could conserve resources by also resolving significant aspects of the litigation as to
him. Waiting until a full trial verdict, and sentencing, in order to address the instant matter
therefore would be a waste of judicial resources. This motion deserves early consideration.”!

I1. =-Mr. al Hawsawi has always been held in connection with the current accusations
against him.

maimi The Government continues to assert, without evidence, that Mr. al Hawsawi is a
security detainee of some sort and that the charges against him are “incidental” to this
detention.”” The Government misstates the law and ignores the facts.

==l ccurity detention is allowable under the Law of War and under domestic law, but it
is not based on whether a person is an “alien unprivileged enemy belligerent.”” Even U.S.
citizens may be detained in connection with armed conflict if the Government meets the right

standards.”> The standard recognized by the United States is that the person being detained in

20w AE 852 (MAH). Mr. al Hawsawi has requested relief for the Government's five-year failure to inform him
of the charges against him by seeking either dismissal, or a specified reduced. See AE 852, Motion to Dismiss
Charges or Grant Other Relief Because the Government Failed to Inform Mr. al Hawsawi “Without Delay™ of the
Charges Against Him, at 1, 18, 18 Oct 2021. In another pleading, Mr. al Hawsawi is seeking sentencing relief for
pretrial punishment. See AE 8§74, Defense Motion to Remove the Death Penaltv and Grant Sentencing Credit for
Pretrial Punishment, at 1-2 & passim, 31 Oct 2021 (requesting sentence relief for pretrial punishment).

1 mt==Ip this context, the Defense notes that under RM.C. 908, the Government has no right lo appeal orders
granting sentence relief. Thus, sufficient sentence relief might resolve the whole case fasfer than dismissal, because
it will obviate the need for time-consuming and futile appeals.

11 == AE 876 A (GOV), at 3-4.

B @I Korematsu v. United States, the Supreme Court upheld an extreine form of security detention, where
citizens of Japanese descent were interned for security purposes to prevent espionage and sabotage in wartime,
Korematsu v. United States, 323 U.S. 214, 217-18 (1944). In Trump v. Hawaii, the Court abrogated Korematsi on
the grounds that “[t]he forcible relocation of U.S. citizens to concentration camps, solely and explicitly on the basis
of race, is objectively unlawful and outside the scope of Presidential authority.” Trump v. Hawaii, 138 S.Ct. 2392,
2423 (2018). The Court did not abrogate the underlying idea that wartime security detention is valid against citizens
as well as noncitizens: it only denied that race could be the sole basis for such detention.

€
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connection with armed conflict must represent a “continuing significant threat” to the United

States, or else he must be released.?* To determine whether someone represents such a threat,
the Government holds Periodic Review Boards (PRBs) and releases detainees no longer

considered to be threats.*> Roughly 95% of Guantanamo detainees have been released because

20 Mr. al Hawsawi has not been considered for release

they represented no further threat
precisely because of the criminal charges against him?’—he is therefore, unquestionably, a

pretrial detainee. He always has been.

e -The uncontroverted facts show that the Government intended to prosecute Mr. al

Hawsawi (and all other 9/11 suspects it could catch) long before his actual arrest-

Its intelligence (CIA) agents began to question him about 9/11 as soon as

it captured him;

. so that the CIA could extract the answers from Mr. al Hawsaw
. The CIA interrogations would have been usable as evidence against Mr. al Hawsawi under

the Government’s original Military Commissions Order, and when the Supreme Court

2 i See Barhowmi v. Obama, 234 F.Supp.3d 84, 86 (D.D.C. 2017); Exec. Order 13567, “Periodic Review of
Individuals Detained at Guantanamo Bay Naval Station Pursuant to the Authorization for Use of Military Force,” §§
3, 8(b) (7 Mar 2011); see also Exec. Order 13823 § 2(e) (30 Jan 2018) (confirming the procedures of E.O. 13567 for
detainees not facing charges at military commission).

2 4.8, Department of Defense Periodic Review Secretariat, hitps://www prs mil/ (last visited 15 Nov 2021)
(noting that the periodic review process exists to determine “whether continued detention of particular individuals
held at Guantanamo remains necessary to protect against a continuing significant threat to the security of the United
States™).

16 wammAE 729 at 29-30.

77 g See Executive Order 13567, § 1(a) (“Scope and Purpose™) (specifving that detainees against whom charges
are pending are not subject to the detainee review process); Dept. of Defense Directive-Type Memorandum (DTM)
12-005. “Implementing Guidelines for Periodic Review of Detainees Held at Guantanamo Bay per Executive Order
13567, 9 May 2012, para. 3(b)(4) (listing the likelihood that a detainee will be charged in a military commission as
information constituting a “baseline threat” warranting detention under applicable regulations.)

LT
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invalidated the procedures under that order,’
he Government exploited
every part of Mr. al Hawsawi’s captivity to help build its criminal case against him. There is no
doubt that Mr. al Hawsawi was and is now “in custody as a result of the criminal charge[s]” he

now faces.?? He is entitled to credit for this detention.

II1. #==The civilian case of Al-Marri v. Davis, insofar as it is relevant, does not support the
Government’s position.

== The Government argues that the Tenth Circuit civilian case of Al-Marri v. Davis™”
controls the decision on this issue. The Government is incorrect and misreads the case.

R-In Al-Marri, the defendant pleaded guilty in a federal district court.’! Before his
indictment he had been held for 3 months as a material witness and for 71 months as an “enemy
combatant,” including over five years at the U.S. Naval Brig in Charleston.”? The District Court
chose to grant him credit against his ultimately sentence, for the 71 months he spent in custody
before his trial. “Taking into account the BOP’s indication that it would deny Mr, al-Marri
credit for the 71 months, the sentencing court explained that it would reduce the maximum
period of confinement (180 months) *by 71 months to reflect the periods of time for which he
will not be credited by the [BOP].”** . . . The court further reduced the sentence by nine months

‘to reflect the very severe conditions of part of his confinement at the Naval Brig.””** Thus,

B G Hamdan v. Rumsfeld. 548 U.S. 557, 631-34 (2006).
T B See AE 867A (GOV), at 4, citing Allen, 17 M.]. at 178 and ABA Standards, Sentencing Alternatives and
Procedures, § 18-4.7(a) (1979).
3 ydmmm 14 F.3d 1183 (10th Cir. 2013).
H i ]at 1185 (10th Cir. 2013).
31 gl [ ]
33 odmmmMr. Al-Marri had been detained as a material witness for 71 months, before his criminal case proceeded.
M mBe A Marri, 714 F.3d at 1186.
b =2 on o
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what the Government glosses over is that Mr. al-Marri received the same kind of substantive

relief Mr. al Hawsawi is asking for, both in this motion and in his pretrial punishment motion.**
Neither the Tenth Circuit nor any other court disturbed this decision.

T Mr. al Marri subsequently filed a habeas petition seeking additional, statutorily based
“good time” credit against his sentence.’® The resulting Circuit opinion, which that the
Government relies on,*” thus involves the application of the federal statute governing good time
credit (which awards a limited sentence reduction to detainees showing good behavior in pretrial
detention’®). The Circuit deferred to the BOP’s interpretation of the federal statute, which
excluded Mr. al-Marri’s security detention from his good time calculation. The Circuit
determined that the federal statute granted authority for applying good time credit to the
Attorney General or the BOP, not to the district court.”® None of this has anything to do with
Mr. al Hawsawi’s case, as that opinion relates to the federal good time credit statute and Mr. al
Hawsawi is not in the custody of the BOP. In fact, Mr. al Hawsawi is asking for the kind of
relief Mr. al-Marri was granted at sentencing —namely, a judicial reduction of his sentence.

=== When the Government brings charges against an alleged terrorist in civilian court, as
it did with Mr. al-Marri or Mr. Moussaoui or the al Qaeda embassy bombings suspects, it
subjects itself to the unquestioned authority of the Constitution. When it brings war crimes

charges in a Law of War military commission, it subjects itself at minimum to the authority of

3 fH=See AE 874, Defense Motion to Remove the Death Penalty and Grant Sentencing Credit for Pretrial
Punishment, at 1-2 & passim, 31 Oct 2021.

6 ot See Al-Marri, 714 F.3d at 1186.

3 #===AE 86TA, at 5, citing A/-Marri, 714 F.3d at 1186.

¥ dh=Cee 18 U.S.C. § 3624(b) (federal “good time credit” reduces a sentence by one day for every 30 days served
in pretrial custody).

¥ £ d., at 1186-87.

L e
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the Law of War, and specifically Common Article 3 to the Geneva Conventions of 1949. In no
prosecution can the Government evade both, as it is seeking to do here.
5. Attachments:

A. == Certificate of Service

B.

C. m=smEx(ract from John Rizzo, Company Man, pages 223-224 and 247-248
showing that the CIA’s campaign to move Mr. al Hawsawi and his co-accused
from CIA to DOD custody for trial began in late 2004 and ended in 2006.

Hsl! /sl
WALTER B. RUIZ SEAN M. GLEASON
Learned Defense Counsel for Detailed Defense Counsel for
Mr. al Hawsawi Mr. al Hawsawi

s/ [slf
JENNIFER N. WILLIAMS SUZANNE M. LACHELIER
LTC, JA, USAR Detailed Defense Counsel for
Detailed Defense Counsel for Mr. al Hawsawi

Mr. al Hawsawi

s/
JOSEPH D. WILKINSON II
MAI JA, USAR
Detailed Defense Counsel for
Mr. al Hawsawi

iikeinien
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TOLCERTIFICATE OF SERVICE

= certify that on 9 December 2021, I electronically filed AE 876C (MAH), Mr. al
Hawsawi’s Reply to Government Response to Mr. Hawsawi’s Motion for Pretrial
Confinement Credit under United States v. Allen, with the Clerk of the Court and all the

counsel of record.

/sl
WALTER B. RUIZ
Learned Counsel for

Mr. Hawsawi
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