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MILITARY COMMISSONSTRIAL JUDICIARY
GUANTANAM O BAY

UNITED STATESOF AMERICA
AE 643HWBA)
V.
Mr . bin ‘Atash’s Motion to Compel
KHALID SHAIKH MOH AMM AD, Production ofMr. Christian Reismeier and Mr.
WAL ID MUHAMMA D SALIH Jason Foger for Evidentiary Heaing on
MUBARAK BIN ‘AT TASH, Mr. bin ‘Atash’s Moton o Disqualify the
RAMZI BIN AL SHIBH, Convening Authority
ALI ABDUL AZIZ AL,
MUSTAFA AHMED ADAM
AL HAWSAW I 16 Augug 2019

1. Timeliness This Motion istimely filed.

2. Rdlief Saught: Mr. bin ‘Atash requests tha the Military Judg compel the Government to
produe Mr. Christian Reismeig and Mr. Jason Foter aswitnesesfor the evidentiary hearing
on AE 643WBA), Mr. bin ‘Atash’s Moton © Disqualify the Convening Authority. Mr.
Reismeier curently serves aghe very Clonvening Authority Mr. bin ‘Atash ®eks to digjualify.
Mr. Foger is an atbrney within the Office of the Deputy Generd Coungl (Legal Coungl)
(“ODGCLC") who drafted ard prepared a nemorandum for the sgnature d the then-Acting
Secrdary of Defense, Mr. Shanaha. Mr. Foger's memorandumrecanmerded Mr. Reismeier
be appoined as the Convening Authority and attestedto Mr. Reismeier's “necessary
background, knevliedge, and Eempaament to peform the duties of the Convening Authority.”
The ODGCLC diredly supevises and works closly with the Office d the Chief Prosecuor
(“OCP"); close organizaional ties bind ODGCLC to the Proseaution. Mr. Foger’s role in the
selecion d the Conveing Authority further links he Rossation © Mr. Reismeier ard

denondrates at leas the agpealnce ¢ partiality. The testimonies of Mr. Reismeier ard Mr.
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Foster are relevant ard necesary to develop the factual recad undepinning Mr. bin ‘Atash’s
Motion o Disqualify the Convening Authority.
3. Overview. Mr. bin ‘Atash filed his Moion to Disgualify the Corvening Authority,
AE 643WBA), on 9 July 2019. ©1 Auguds 2019, Cound for Mr. bin ‘Atash requestedan
interview of Mr. Reismeier in preparation for the 09-27 Septembe 2019 petrial hearing on
AE 643WBA). Mr. Reismeier refused Defense Coun®l’s request to interview him aout
matters related to the ingant motion Counsl for Mr. bin ‘Atash hen issied two separate
R.M.C. 703 wtnessrequests to the Froseaution, requesting that Mr. Reismeier and Mr. Foger be
producd for pre-trial interview and testimony at the 09-27 Septembea 2019 petrial hearing.
The Proseaution declined both equess. Mr. bin ‘Atash nowfiles this Moton to Canpel Mr.
Reismeier ard Mr. Foger.
Mr. Reismeier’'s testimony is necessary and elevant as required by R.M.C. 703§)(1).

His role as the very Convening Authority Mr. bin ‘Atash ®eks to digualify rerders Mr.
Reismeier the nog necessary and relevantwitness to the resolution of AE 643WBA). Theae s
no substute for his testimony,espedally given that Mr. Reismeig has failed to povide a snge
swomn datement supportng his glf-proclaimed impattiality, and when asked to be interviewed
by Defense Coungl about he fads gemrmane to Mr. bin ‘Atash’s Motion o Disqualify, he
refused to arswer a snge queston. Military appellate cours presented with the issue of
convening authority partiality havecongstently taken the testinony d the challenged cawvening
authority before resolving he issue. This Commisson mus$ do the same and orde the
attendance d Mr. Reismeier at ary heaing relaied to AE 643WBA).

Mr. Foder's testimony is smilarly necessary and relevant to explain the ties between the

Proseaution and ODGQ.C, how Mr. Reismeier’s selecion as Convening Authority evolved and
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how he canme © assert that “[Mr. Reismeier] has the recesary background, knowedge, ard
tempeaament to peform the duties of the Convening Authority.” Because Mr. Foger, the Chief
Proseautor, and wo other staff membe's who work to supportthe Roseaution all report directy
to the same person—Deputy Gereral Coun®l (Legal Coungl) Ryan Newman—questions must
be aswered aout how the gaff of Mr. Newmars dfice kecame invaved in the apparent
vetting of and slection of Mr. Reismeie, atask notwithin the regular purview of OGDCLC.

4. Burden of Proof: As the moving paty, the Defense bears the burden of pesuasion; the

standad of proof is a pepondeance of theevidence R.M.C. 905¢)(1).
5. Facts:

a. On 9 July 2019, M bin ‘Atash filed AE 643WBA), Mr. bin ‘Atash's Motion to
Disqualify the Convening Authority. The Defense identified Mr. Reismeig as a witness in this
filing. (AE 643WBA) at 35). Mr. bin ‘Atash also offered this Conmisson evidene —in the
form of asworn dedaraion —by experts in ethics, pofessioral responsilility, and military law.
(AE 643WBA), Attach L (Jant Declraton d Lawrence JFox ard Eugene R Fidell)). In
contrast, the Roseaution dfered no svorn testimony — expet or otherwise — to support its
postion that Mr. Reismeier should notbe disqualified as the Convening Authority. Ingead it
relied on Mr. Reismeig’s unsvorn datemets wherdan he avers his imgttiality despte plentiful
and repeaed digqualifying contads with the Proseaution. AE 643WBA), Attach E & F);
(AE 643QGOV), Attach B).

b. On 1 Augug 2019, M. Reismeier, along with membeas of his gaff, conduded a
walkthrough of the Defense’s office spacein Ross$yn, VA. (Emails between Ms. Samantha
Chen and Ms. Gheyl Bormann, Subgd: Request for Interview, daed 1-8 Augug 2019, & 1

(copy provided as Attach. B)). The professed purpose of his visgt “was to look a the defense
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spaces with regards to resoucing mattes ard to meed MCDO peasonnel.” Attach. B at 1).
Presented with the rare opporunity to geak faceto-face with the Convening Authority, Ms.
Cheyl Bormann, Leaned Counsl for Mr. bin ‘Atash, asked Mr. Reismeier if he would agreeto

beinterviewed about hisrecuwsal from the United States v. al Nashiri and United Sates v. Bahlul

caesand other mattes related to AE 643WBA). (Attach. B at2). Mr. Reismeier gestured to a
membe of his entourage and told Ms.Bormann © coodinat the interview requestwith Ms.
Samantha Chen his Exeautive Assigant. (Attach. B at 1). Approximately thirty minutes after
this brief exchage, in accardance with Mr. Reismeier's drecion, Ms. Bormam enriled Ms.
Chen, aguin reguesting an interview with Mr. Reismeig. (Attach B at 2).

c. Ms. Chen eplied to Ms. Bormann’s email six days later, on 7 Augus 2019, with the
following:

Ms. Bormann,

The CA declines sich an interview. Mr. Reismeier visited MCDO spacesin
Rosdyn and Qrystal City, in his capecity as the Direcior of OMC, last Thursday,
Augug 1, 2019. Tl pumpos of the visit was tolook & the déense spaces with
regards to resourcing netters and to nee MCDO peasonnel During the visit,
upon intoducton, you requested to eak with the CA regarding interadions with
the prossaution. Consstent with the peference for managing requests from
individual counsl, a prefereice he shared with General Baker after his
appointment as CA, he aked you b coodinat the request with me Your emall
cane in shatly thereafer.

A delardion, and a suppemental declaraion, aldressng the matters you
mention were filed with the Commission inJure and July 2019 respectively.
Thos declaratons addres the scpe d the matter you indcaied a dese ©
discuss,and the CA has nothing ® add on he matter.

V/R,
Samantha

(Attach B at 1). On 8 Augug 2019, Ms. Bormam acknowledged eceipt of Mr. Reismeier’s

unanbiguousrefusal to be interviewed (Attach. B at 1)
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d. On 9 Augug 2019, Cound for Mr. bin ‘Atash ssued aR.M.C. 703 witnss request to

the Proseaution, requesting thatthe Roseaution produe Mr. Reismeier for testimony at the 09-
27 Sptembe 2019 petrial hearings (Request to Rodue Witnessfor AE 643(WBA), dakd 9
Augug 2019, a 1 (copy provided asAttach C)). The request eylained that Mr. Reismeier
would testify about he numerous reassons he shout be disqualified from wing as te
Convening Authority, including his poviding advice to the Roseaution on natters and issies
thatremain openand pending in M. bin ‘Atash’s ca®, aswell ashis relationshipwith members
of the Roseaution, notbly Chief Proseautor BG Mark Martins (Attach. C at2).

e. A monh prior to the Convening Authority’s tour of Deferse gpaces on 11 July 2019,
Deferse Goungl issted their first relaed discovery request to the Roseaution, Pecificdly
seekng information éout heinvolvement of Mr. Fogerin Mr. Reismeier’'s ®ledion. (Reqlest
for Discovery — Involvement of OGC Personnelin Convening Authority Seledion, ddaed 11 Juy
2019(copy provided asAttach D)). On 12 Aigug 2019 & 4:55 p.m., he Roseaution responded
that the Office d the Chief Prosecutor played norole “in the congderation, nonination, andér
seledion of Mr. Reismeier as Convening Authority. (Prosecuion Respong to Request for
Discovery (DR-395A-WBA, 11 July 2019), ated 12 Augug 2019, at 1 (copy provided as
Attach E)). In the Proseaution’s own words “No role means no ole.” (Attach. E at 1). Wo
hours later, the Roseaution revealed a bombdell: prior to Mr. Reismeig’s appoirtment, Mr.
Foster had prepared an “A ction Memo” meant to gur the Aciing Secretary of Deferse to act
Mr. Foger's memo recommerded that Mr. Reismeier be desgnated asthe Direcor ard
Convening Authority for Military Conmissons and atestedto Mr. Reismeier's “necesary
background, knavledge, and tempeaament to paform the duties of the Convening Authority.”

(Proseaution Respong to Request for Discovery (DR-395A-WBA, 11 July 2019) daed 12
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Augug 2019, & 2 (copy provided as Attach. F)). In light of this newly recaeved disovery,

Deferse Counsl immediatdy requested the Roseaution produe Mr. Foger for interview and
testimony pursuant to R.M.C. 703 sohiat hemay explain how and viay his nhfluene in Mr.
Reismeier’s selection evolved, and howhe leaned of Mr. Reismeier’'s background, knevledge
ard tenperamentto which he attested(Request to Produe Witnessfor AE 643(WBA), daed 14
Augug 2019 €opy provided asAttach G)).

f. On 14 Augug 2019, he Roseaution responckd to Mr. bin ‘Atafi's requests for
production of Mr. Reismeier and Mr. Foger. (United Staes v. Mohanmad, & al — Request for
Producton of Witnesses (Admiral Reismeier and Mr. Foger), dated 14 Augug 2019 (opy
provided as Attach H)). Unsurprisingly, the Proseaution notfied the Deferse that neither
individualwould agreeto an interview. (Attach. H at 1) Moreover, the Roseaution declined to
produce ether witness, claiming that the Deferse failed to demondrate the rekvarce and
necesity of their testimony. (Attach. H at 1).

g. AE 643WBA) is =t for heaiing during the 09-27 Segptembea 2019 petriad hearings.
(AE 65200) at 1 4(g)).

6. Law and Argument:

Mr. bin ‘Atash is entitled to the producton of witnesses o provide testimony thet is
relevant ard necesary uncer the Fifth, Sxth, and Eghth Amendments to he United Sates
Conditution, the Military Commissions Act (“MCA”) of 2009, he Rules for Military
Commissiors, and inemationallaw. In aggregate, this isknown & the right of the defendantto

presenta conplete cefense. See,eq., United Sates v. Webb, 66 M.J. 89, 92 C.A.A.F. 2009

(“[t]he due poces clawse d the Fifith Amerdment guarankees that ciminal deferdarts be

afforded a meaningful oppotunity to present a @mplete deferse”), citing California v.
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Trombeta, 467 U.S 479, 485 1984) Insepareble from theright to present a mmplete defense

is theright to obéin evidence to present such déense. See Washingon v. Texas, 388 US. 14,

19 (1967)(guaranteeng producton of domments and witnesses unde the Fifth Amendment);

Taylor v. United States, 329 F.2d 384, 386 (5thiC 1964) (guaranteeéng production of

doaumentsand winhesses unde the Skth Amendment).

Not only is Mr. bin ‘Atash garanteal the potedionsof the Fifth and Sixth Amendments
to the U.S. Conditutionto compel the production ofvitnesses, butbecause this isa @pital case,
“the Eighth Amendment requires a greaer degree of accuracy and fad finding han would be

truein anoncaptal ca®e.” Gilmorev. Taylor, 508 U.S 333, 3421993) Because the peralty of

desth is qualitatively different than a sentence of imprisonnent, there is a @rresponding
differencein the need for reliability in the determination thet deah is the appropriate punishment

in a yecific case, ad ths reedaffecs every procedure attrial. See Simmonsv. South @rolina,

512 U.S 154, 172 1994) (Souter, J,, conairring); Beckv. Alabama, 447U.S. 625, 638 1980);

Woodson v. Mrth Carolina, 428 US. 280, 305 (276).

In the MCA of 2009, Congess specifically and conscioudy recaynized the importance of
cdling witnesses o develop arobug fadual record when it direded that “[t]he oppotunity to
obtain witneses and @idene shall be comparable to the oppotunity available to a criminal
deferdant in a court of the United Sates unde Article lll of the Congitution.” 10 U.SC. § 949j
(2012) Unde the Rules for Military Conmissons, M. bin ‘Atash isentitled to “production of
any available witness whose testimony ona matter in issue on he merits or an intedocutory
guestion would berelevant and recessary.” R.M.C. 7036)(1). Testimony isrelevant when a
“rea®nable person would regard the eviderce & making the exsterce of ary fact that is o

consequerce o a cetermination of the @mmisgon action nore probable or less pobable than it
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would bewithout he evidence.” M.C.RE. 401. In the military justice sygem, this isa “low

threshol of relevance.” United States v. Wuterich, 67 M.J. 63, 77¢.A.A.F. 2008) Testimony

is thus ecessay “when it is not cumulative and whe it would contibute to a paty’s
presenation of the cag in sonme postive way on a matter in issue.” R.M.C. 703f{)(1)
(Discusson).

The production ofwitnesses isalso guarantead urder intemational law. Conmon Article
3 of the GenevaConventionsof 1949 prohikis “the passng of sentences and the @arrying outof
exeautionswithout previous judgnent pronouned by a regulary condituted court, & ording all
the judicial guarantees vhich are ecognized as indigpensable by civilized peoples.” Convention
(First) for the Amelioration of the Condtion of the Woundel and Sick in Armed Forces in the
Field at. 3, Aug. 12, 1949, 6 I&.T. 3114, 75 WN.T.S. 31. Theright topresent a ddense and

cdl witnessesare wo o thos indispensable judicial guarantees. SeHamdan v. Ruméeld, 548

U.S. 557, 633 2006) (recognizing the Convention for the Protedion of Victims of Intemational
Armed Conflicts (Protocol 1), art. 75, Jun. 8, 1977, 1125.NT.S. 3 (“Protocol I"), which
provides that any procedure “shall dford the acused bdore and duing his tia all necessary
rightsand means of ddence” and “theright o examine, or havexamined, the witnesses againg
him and to obéin the atendane and examination of witnesses on hisbehalf unde the same
conditions as witnesses agang him . . . .”); seealso United Nations Intemational Covenant on
Civil and Poltica Rights, at. 14@3), Dec 16, 1966, 999 IN.T.S. 171 (recognizing right to
prepaation of the déense and to obéin the atendane and examination of withesses in a
criminal proceeding as a'minimum guarantee”).

There is arguably no one nore uniquely stuated and empoered to dfect the outcome of

Mr. bin ‘Atash’s case than the Convening Autharity. As briefed in Mr. bin ‘Atash’s Motion to
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Disqualify the Convening Authority, Mr. Reismeier, as the Convening Authority, wields gea
authority that is of a quai-judicial and judicial naure. Beyond the power to meke deisions
regarding the resourcing of Mr. bin ‘Atash's Defense, Mr. Reismeier also posssesthe le ard
absolue discreion to modiy both he chages and sntence pog-trial. 10 U.SC. 8§ 950b¢).
With this paver in mind, as well as the nationa media attention surounding thiscase, it is
imperdive that the Convening Authority is not onlyimpatrtial in fact, but also appars to ke

impartial. See United States v. Taylor, 60 M.J. 190, 193G.A.A.F. 20®) (“Maintaining [the

convening authority’ s| neutrality proteds two imporiant interests. (1) the accised sright to afair
pod-trial review; and (2) the sysem’s integrity”).

Mr. bin ‘Atash has macdk, atthe very least a piima facie case tat Mr. Reismeier should
be disqualified. Mr. Reismeier has sought tonfluence the outcome of Mr. bin ‘Atashs Motion
to Disqualify the Convening Authoity: on 18 July 2019, 1 dssemnated what he caled
“Supplement Memorandum to Hle,” diredly addressng sone of the alkgations in M. bin
‘Atash’s motion to digualify him. (AE 643GOV) Attach. B). Despite the facts that no copes
of AE 643WBA) had been diseminaked by Mr. bin ‘Atash keyondthe ®rved partiesand Trial
Judciary, and that AE 643WBA) had not yet been posed on he www.mc.mil webste, Mr.
Reismeier’'s “Supplement Memorandum to Hl€” conmmented on aguments made ly Defense
Coungl and nmedeclearthat Mr. Reismeier had ecaved acopy d Mr. bin ‘Atash’s moton. Mr.
Reismeier's unavom gdatements were then used by the pioseaution to butress ts arguments in
Respong to Mr. bin ‘Atash’s Motion o Disqualify (AE 643 GOV)). All of Mr. Reismeier's
commentary has been injeded by hm and is unsvorn. Mr. Reismeig should not b pemitted to
insert himslf as an unsvomn witness into @nding itigation, neke unsuppored factual

alegations and then avoid quesions byDefense Counsl off of and on tke withess sand. The
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Commisson shoutl hear swomn testimony on the subpa before resolving the issue of Mr.
Reismeier’s partiality.
a. The Commisgon Must Compel the Production of Mr. Reismeier.

Thereis no witnesswhos testimony on he isste of whethe Mr. Reismeier should @
disqualified as the conveing authority would be more relevant or neessary than the sitting
Convening Authority. Mr. Reismeig himslf has recesstated this Motion and his in-ourt
testimony He had the opporunity to provide aswvorn declardion &ter the Defense filed AE
643(\WBA) on 9 July 2019.Ingeal, on 18 July 2019 hprovided a unsvom “Supplement to
Memorandumfor File,” which the Roseaution then atached and subnitted with its Respanse on
30 Juy 2019. AE 643GOV) Attach. B). He had the oppotunity to gant an interview to
Defene Coungl. Ingea he stonewalled the Defense, inexplicably saying he had hothing to
add on he matter.” (Attach. B at 1) Defense Counsl mud be pemitted to examine Mr.
Reismeier in open court on the plethora of ressons spportng his digualfficaion as the
Convening Authority, which are detailed in Mr. bin ‘Atash’s R.M.C. 703 wtnessrequest. This
Courtsamply cannotdecide an issue ofthis megnitudeon Mr. Reismeier’s unsvorn, sif-sewing
statemets in which he attempts to minmize his contacts with the Proseaution and avers thet he
remans “impattial in all aspeds d military commissions. (AE 643WBA), Attach. E at 4)
Mr. Reismeier’s reasurances are notcomforting. As our ounty’s higlest court ha gptly noted:

“Bias is easy toattribute to otters and dfficult to discem in oreself.” Willi ams v. Pennsyvania,

136 S. @ 1899, 1905(2016) Mr. Reismeiers sworn testimony is required for the fair
resoluion of Mr. bin ‘Atash’s undelying Motion o Disqualify the Convening Authority.
Appellate caurts for the Armed Forces that have cansdered the issie of whether a

convening authority shoutl have ben diqqualified unequvocaly hold hat a recod mug be

10
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suficiently developed before a acision canbe made. See United Statesv. Haagenson 52 M.J.

34, 37 6rdering a DuBay hearing when presented with an “inadequaty developedeord” as to
whethe convening autharity acted impropely). Logically, an essential part of that record is the

testimony of the convaing authority at issue United States v. Dinges, 55 M.J. 308, 309

(resolving the issue of whethe& convening autharity was a “type three” accuser only after heaing
testimany from the convening authority ata DuBay heaing).

The neessty of Mr. Reismeier’s testimony cannat beundestated. It would bereversible
error for this Conmisson © deny Mr. bin ‘Atash’s moton © compel the testimony d Mr.

Reismeier. In United Sates v. Nix, 40 M.J 6 (CM.A. 1994), he appebnt had afriendshp with

the fiancé of the special courtmartial convening authority (“SPCMCA”). Id. a *3. The
appellant ard the fiancé frequently bartered in a sexual nature leadng sane b helieve tat the
appellant ard the fiancé were having anaffair. 1d. When akkgationsof miscondud arose againg
the appebnt, the SPCMCA ordeed apretria investigation into this nisconduct then brwarded
the chages with arecommendation thatthey be referredto a gerral court-martial. 1d. at *2. At
trial, the gppellant filed a motion to dismiss tk charges against him, arguing tret the SPQVCA
wasdisqualified to acton hs case kbcawse the SPGICA washiased aging him. 1d. at *3. The
trial judge denied the moton as well asthe appellant s requestto call the SPGICA as a wihess
in support ofhis mdion. 1d. TheCourt of Military Appeals held, “Appellant reasonably raised
theissue of [the SPGICA’s] possble bias againg him. Thus,appelant was entitled to present
evidene on theiswe ... Becaise the recrd has notbeen developed on heiswue ... we camot
say appellant suffered no pgjudice” 1d. at 4. Further lamenting the hole in therecord due to he
ladk of the SPGICA’s testimony, the Court sated “the recad fals to establish thet [the

SPQVICA] acted without imprope motves. We cannot divne how aneutral SPCQM convening

11
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authority would have aded unde the same circumstances. Thecloud ofthe alkeged conflict of
interest has notbeen removed.” Id. at *6. Accordingly, the Court set aside the findingsand
senterce. Id.

In this case the stakesare far higher — and the corresponding eed for trangparency and
the appearlnce @ fairness isfar mare acute. Mr. Reismeier’s refusal to recuise himlf as the
Convening Authority in Mr. bin ‘Atash’s case casts doubt on tie integrity and fairness of the
Military Commissions. M Reismeia’s falure to provide a sworn declaraion and subsquent
refusal to agreeto an interview with Counsl for Mr. bin ‘Atash castdoubt on M. Reismeia’s
neutrality and trangarency. And this Commisson’s denial of Mr. bin ‘Atash’s Moton to
Disqualify the Convening Authority based soEly on unsvorn, sif-serving satemats by M.
Reismeier would not remove the cbud d partiality surounding Mr. Reismeier, nor would it
inspre confidene in any rea®nable dserver that this Military Commissionis legitimate and
fair.

b. The Commisgon Must Also Compel the Production of Mr. Foger.

Aside from the inquiry this Gommission mug undetake to sufficiently probe the
appearance of patiaity surrounding he Convening Authority himself, there is the separae
inquiry required to esess he apparance of Prossaution invovement in his selecton. Mr.
Fosker’'s t&estmony is recessay and relevantto any hope of dispelling this second doud of
pattiality hovering over Mr. Reismeig’s gpoiniment as the Convening Authority. The fack
presently before this Military Commissionare that a menber of the Chef Prosator’s
supavisory office prepared a memorandum that not only recommended Mr. Reismeier’s
designation, butwent further to laud his qualificaions as a p&son possssng the “necessary

background, knevledge, and Eempeaament to paform the duies of the Convening Authority.”

12
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(Attach E. at 3). Mr. Foder has declined to ke interviewed regarding his preparation of this

memorandumor his basis for concuding hat Mr. Reismeier is s0 qudified. Jus as it did with
regectto Mr. Reismeier, theProseaution hasrefused to produe Mr. Faoster for questioning.

The Chief Proseautor in this case diredly reports to he same pason who dredly
supavises Mr. Foger. The Chief Proseautor in this case is rated by the same pason who stes
Mr. Foger. The Chief Prosecuor in this case collabrates with ard is suppored by the same
colleagues who work with Mr. Foger. TheChief Proseautor and his €an work with Mr. Foger.
As a resit of the clbse ties between the preparer of this “Action Memo” and the Chief
Proseautor, and the Chief Prosecuor’s years-long relationship with Mr. Reismeia prior to Mr.
Reismeia’s selection, theConvening Authority’ s appointment appears o have ben archestated
by the Rossation. The apearance é patiality is inesapmble. Unlike Mr. Reismeier, Mr.
Foster has not povided evenunsvorn statements to attenpt to explain how he (and ODGQLC)
became the suppaters d Mr. Reismeier's sledion as Convening Authority. The Commissiam
camat fairly resolve the question of whethe Mr. Reismeier mug be disqualified without Mr.
Faoster’ s testimonyabout the problemaic role he played in Mr. Reismeia’s slection.

The Deferse hasmet the low threshdld of demondrating the rekevarce and necessity of
Mr. Reismeier and Mr. Foger's testimories as required by R.M.C. 703§)(1). As such, this
Commisson mus orde the atendance of Mr. Reismeier and Mr. Foder atany heaing relaiedto
AE 643WBA) or other related filings toensure compliance with the Condgitution, inemational
law, and the MCA of 2009.

7. Oral Argument: Counsl for Mr. bin ‘Atash request oral argument.

8. Conference with Opposing Counsel: The Roseaution opposs the Motion.

13
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9. Attachments:
A. Cettificae d Sewvice (L page).

B. Emails baween Ms. Smantha Chen aad Ms. Gheryl Bormann, Subgd: Request for
Interview, dated 1-8 Augug 2019 @ pags).

C. Reguest to Frodue Witnessfor AE 643WBA), dated 9 Augug 2019 (3 payes).

D. Request for Discovery — Involvement of OGC Personnel in Convening Authority
Seledion, daed 11 July 20194 pages).

E. Proseaution Respong to Request for Discovery (DR-395A-WBA, 11 July 2019),
dated 12 Augug 2019 (3pages).

F. Proseation Respong to Request for Discovery (DR-395A-WBA, 11 July 2019),
dated 12 Augug 2019 (7pages).

G. Request to Frodue Witnessfor AE 643(WBA), dated 14 Augug 2019 (3 ages.

H. United Staes v. Mohanmad, € al — Request for Production of Witneses (Admiral
Reismeier and Mr. Foger), daed 14 Augug 2019 @ pags).

10. Sgnatures.

s/ /s

CHERYL T. BORMANN WILLIAM R. MONTROSS R.
Leaned Couns Detaled Defense Coungl

s/ s/

EDWIN A. PERRY SIMON M. CAINE

Detaied Deferse Goungl Captin, USAF

Detailled Military Coungl

14
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CERTIFICATE OF SERVICE

| certify that on 16 Augus 2019, | eledronicdly filed, with the Trial Judciary the atached
AE 643HWBA), Mr. bin ‘Atash’s Motionto Canpel Roduction ofMr. Christian Reismeier for
Evidentiary Heaing on M. bin ‘Atashis Motion o Disqualify the Convening Authority, ard

served ciesonall caunsel of recad.

s/
CHERYL T. BORMANN

Leanned Couns
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B @ 0 0@ 0

From:
Sent:

To:
Subject:
Signed By:

----- Original Message---—--
From: Bormann, Cheryl T CIv 05D oGC (usA) || G
Sent: Thursday, August 8, 2019 10:39 AM

To: Chen, Samantha T CIV OSD OMC CA (USA)
Cc: Reismeier, Christian L SES (USA)
; Perry, Edwin A CIV (USA)

Montross, William CIV (USA)

Subject: RE: Request for interview

Ms. Chen,
| have received Mr. Reismeier's refusal to be interviewed. Thank you for the response.
Cheryl Bormann

————— Original Message-—--
From: Chen, Samantha T CIv 0sD omc cA (usA) [ G
Sent: Wednesday, August 7, 2019 4:45 PM

To: Bormann, Cheryl T CIV OSD OGC (USA)
Cc: Reismeier, Christian L SES (USA)
; Perry, Edwin A CIV (USA)

; Montross, William CIV (USA)

Subject: RE: Request for interview
Ms. Bormann,

The CA declines such an interview. Mr. Reismeier visited MCDO spaces in Rosslyn and Crystal City, in his capacity as the
Director of OMC, last Thursday, August 1, 2019. The purpose of the visit was to look at the defense spaces with regards
to resourcing matters and to meet MCDO personnel. During the visit, upon introduction, you requested to speak with
the CA regarding interactions with the prosecution. Consistent with the preference for managing requests from
individual counsel, a preference he shared with General Baker after his appointment as CA, he asked you to coordinate
the request with me. Your email came in shortly thereafter.

A declaration, and a supplemental declaration, addressing the matters you mention were filed with the Commission in
June and July 2019, respectively. Those declarations address the scope of the matter you indicated a desire to discuss,
and the CA has nothing to add on the matter.

V/R,
Samantha

Samantha T. Chen

Execui Assistant to the Convening Authority
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This email communication is intended only for the use of the designated recipient, and may contain attorney-client
communication. As such, it is privileged and confidential. If the reader of this message is not the intended recipient, you
are hereby notified that you have received this communication in error, and that any review, dissemination, distribution,
or copying of the message is strictly prohibited. If you have received this transmission in error, please destroy this
transmission and provide notification to me of the erroneous transmission immediately.

----- Original Message-----

From: Bormann, Cheryl T CIv 05D oGc (UsA) || G

Sent: Thursday, August 1, 2019 10:29 AM

To: Chen, Samantha T CIV OSD OMC CA (USA)

Cc: Reismeier, Christian L SES (USA)
>; Perry, Edwin A CIV (USA)

; Montross, William CIV (USA)
Subject: Request for interview

Ms. Chen,

As you heard about 30 minutes ago, | asked Mr. Reismeier to meet with me to discuss matters related to his recusal
from the al Nashiri and Bahlul cases, the two memoranda to file he submitted and his relationship to the prosecution.
Mr. Reismeier asked me to set that up with you. Can you please let us know convenient times for such an interview?
We anticipate needing approximately one hour of Mr. Reismeier's time.

Thank you for your assistance.

Cheryl Bormann
Learned Counsel for Walid bin 'Atash

Filed with TJ Appellate Exhibit 643E (WBA)
16 August 2019 Page 19 of 45

UNCLASSIFIED//FOR PUBLIC RELEASE



UNCLASSIFIED//FOR PUBLIC RELEASE

Attachment C

Filed with TJ Appellate Exhibit 643E (WBA)
16 August 2019 Page 20 of 45

UNCLASSIFIED//FOR PUBLIC RELEASE



UNCLASSIFIED//FOR PUBLIC RELEASE

DEPARTMENT OF DEFENSE
MILITARY COMMISSIONS DEFENSE ORGANIZATION
1620 DEFENSE PENTAGON
WASHINGTON, DC 20301-1620

09 August 2019
MEMORANDUM FOR TRIAL COUNSEL

FROM: Defense Counsel for Walid bin ‘Atash

SUBJECT: Request to Produce Witness for AE 643(WBA)

Pursuant to the Fifth, Sixth and Eighth Amendments to the U.S. Constitution, R.M.C.
703(c)(2)(B), and Common Article III of the Geneva Convention to the Treatment of Prisoners
of War, Defense Counsel for Mr. bin ‘Atash request that the Government make the following
witness available for interview and produce him for testimony at any upcoming hearing regarding
AE 643(WBA), Mr. bin ‘Atash’s Motion to Disqualify the Convening Authority. The Military
Judge has set AE 643(WBA) for hearing during the 09-27 September 2019 pretrial hearings.
(AE 652(DO) at [ 4.g).

1. Mr. Christian Reismeier

Effective 22 May 2019, Rear Admiral Christian L. Reismeier, USN (Ret) was designated by
Acting Secretary of Defense Patrick M. Shanahan to serve as Convening Authority for Military
Commissions. In that role, Mr. Reismeier wields great authority to shape the outcome of Mr. bin-
Atash’s trial. He decides which resources, including expert assistance, are relevant and necessary
to the Defense. He has the power to resolve Mr. bin-Atash’s case through a negotiated settlement.
Even after trial is completed, Mr. Reismeier has the sole and absolute discretion to vacate findings
of guilt, or disapprove the adjudged sentence in whole or in part. Given such expansive authority
to impact Mr. bin-Atash’s case, it is imperative that Mr. Reismeier is impartial. It is equally
important that Mr. Reismeier appears impartial to protect the integrity of the Commission in the
eyes of the public.

On 14 June 2019, Mr. Reismeier recused himself as the Convening Authority from two cases
before the Commission: United States v. al Nashiri and United States v. Bahlul. In his recusal
memoranda Mr. Reismeier averred that “recusal is appropriate in order to avoid even the
appearance of partiality.”

Mr. al Nashiri’s case shares many similarities with the case against Mr. bin ‘Atash, including the
fact that Mr. bin Atash is an (as of yet) uncharged co-conspirator of Mr. al Nashiri; Mr. bin
*Atash’s name appears no less than nineteen times on Mr. al Nashiri’s Charge Sheet. Based on
this fact alone, if Mr. Reismeier’s recusal in al Nashiri and Bahlul was appropriate by an
“appearance of partiality” standard, his recusal in Mr. bin ‘Atash’s case is equally appropriate.
Nonetheless, Mr. Reismeier has not recused himself from Mr. bin *Atash’s case.
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SUBJECT: Rayuestto Poduce Wtnessfor AE 643 WBA)

This motion to disquafiy Mr. Rasmeier a the Convening Authority alegesthat the previous
adionsof Mr. Reisméer denonstrate that he is a Type 3acaiser, mantains an inelastic atitude
in exerdsing his dutes as Convening Authority, and, atthe vey least, gopears patial toward the
capital proseaution of Mr. bin ’Atasdh. No witness testimany is more recessry ard relevantto
this motion than Mr. Rdsmeer’'s. The Dekng epeds Mr. Rdasmeer to testify abou the
following subjeds:

a. His extensiveinvolvemaent in the cresion of the Military Commissias Act (MCA) of 2009
and his relationship with menbers of the Proseaution during that time;

b. Followingimplementation of the MCA of 2009, hignvolvement in theinterageng rewrite
of both therules d procedure and evidencefor the Military Commissias ard his relationship with
menmnbers of the Posecution during that time;

c. His advice b the Proseaution on natters and issueghatremain open and peadingin Mr.
bin-Atash's @ase;

d. His assistaoe b the Rosecuton asa sibject matter expert helping to fashion aguments
thatcould win the dg during a noot agument in United States v al Nashiri;

e. His relationship with CDR Andrea Lockhart, a lawyer who woked closely with Chief
Proseautor BG Mark Matrtins in proseauting United Sates v. d-Nadhiri;

f. Hissupportof and signing onto aNovembe 2015amicus brief for submission to theD.C.
Circuit in United Sates v. Bahlul, No. 11-1324, in which headvocates thatthe cime of @ngiracy
is chargeable before a Lhited Statesmilitary commissionasa war cime—apasition diametically
oppoxd to thelegd interests d Mr. bin ‘Atash;

g. Hisrelationsip with BG Matrtins, their history of friendship, and mutwal support;

h. His contacts ad relationships with cetain s@aff in the Office d Genreral Coursel
specifically the Deputy Gereral Coursel (Legal Coursel), who supervises and woiks closely with
BG Martinsand who, orcredible information, pushd for Mr. Reismeer’s seledion asConvening
Authority; ard

i. Hisrefusalof Defense Counsls’ requestto interview him regarding any of the above

Your pointof contact for this witnessrequest is Edwin A. Pery: ||| GTGCNGNGGGGE
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SUBJECT: Raquestto Pooduce Wtnessfor AE 643(WBA)

Regecftully,

1Isll
CHERYL T. BORMANN
Leaned Counsl

/1<l
EDWIN A. PERRY
DetailedDefene Counsl

Filed with TJ
16 August 2019

I1sll

WILLIAM R.MONTROSS,JR.

DetailedDefens Counsl

IIsll

SIMON M. CAINE
Captain, USAF

Detailed Military Coursel
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DEPARTMENT OF DEFENSE
MILITARY COMMISSIONS DEFENSE ORGANIZATION
1620 DEFENSE PENTAGON
WASHINGTON, DC 20301-1620

11 July 2019
MEMORANDUM FOR Office of the Chief Prosecutor, Office of Military Commissions

SUBJECT: Request for Discovery — Involvement of OGC Personnel in Convening Authority
Selection

1. Pursuant to RMC 701, 10 U.S.C. § 949j, the Fifth, Sixth, and Eighth Amendments to the United
States Constitution, and international law, Mr. bin ‘Atash requests that the Government provide
the following information in discovery. Failure to provide the requested information will deny
Mr. bin ‘Atash his rights to the due process of law, to the effective assistance of counsel, a fair,
speedy, and public trial, and to be free from cruel and unusual punishment.

2. Effective 22 May 2019, Mr. Christian Reismeier was appointed as Convening Authority for
Military Commissions. On June 14, 2019, Mr. Reismeier issued letters of recusal from
deciding issues related to United Staées v. Al Bahlul and United States v. Al Nashiri.

3. On 19 June 2019, Mr. bin ‘Atash requested that the Prosecution produce information regarding
Mr. Reisemeier’s recruitment and selection as Convening Authority and Mr. Reismeier’s
connections with members of the Office of the Chief Prosecutor (OCP).! On 24 June 2019,
Mr. Trivett rejected this request on behalf of the Prosecution, asserting in part “[n]o one
currently or formerly assigned to the Office of the Chief Prosecutor was involved in any way
in the consideration, nomination, and/or selection of Mr. Reismeier as Convening Authority.””?

4. On information and belief, Mr. Jason Foster may have been involved in the recruitment and/or
selection of Mr. Reismeier as the Convening Authority. At or near the time of Mr. Reismeier’s
recruitment and selection as Convening Authoirty, Mr. Foster reported to or was supervised
by Mr Ryan Newman. Mr Newman is the Deputy General Counsel (Legal Counsel) of the
Office of Gerneral Counsel, Department of Defense. Relevant to this request, Mr. Newman is
also the same individual who either directly supervises BG Mark Martins, the Chief Prosecutor
or oversees BG Martins’ position and the Office of the Chief Prosecutor.’ Mr. Newman also
supervises Ms. Karen Hecker, who has been Trial Counsel on several Military Commissions
cases and was Special Trial Counsel in the 9/11 cases. Mr. Newman also supervises Mr.
Michael Vozzo, who is “formally a member of OGC, but act[s] on behalf of the prosecution
team”.* In the carefully worded response to DR-394-WBA, the Prosecution stated that “[n]o
one currently or formerly assigned to the Office of the Chief Prosecutor was involved in any
way in the consideration, nomination, and/or selection of Mr. Reismeier as Convening

' See DR-394-WBA and DR-395-WBA, both dated 19 June 2019.

2 See Prosecution response to DR-394-WBA and DR-395-WBA, dated 24 June 2019.

3 See https://www.mc.mil/ABOUTUS/OrganizationOverview/Organizational Chart.aspx.
4 See AE 555V(KSM, AAA) at 6.
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SUBJECT: Request for Discovery — Involvement of OGC Personnel in Convening Authority
Selection

Authority.” However, the Prosecution made no mention of either Mr. Foster or Mr.
Newman—two individuals with close ties and organizational links to the Prosecution while
“not currently or formerly assigned to the Office of the Chief Prosecutor.”

5. In light of this revelation regarding Mr. Foster’s role in Mr. Reismeier’s selection, Mr. bin
‘Atash renews his request in DR-394-WBA. Mr. bin ‘Atash further requests production of all
records and documentation concerning the roles of Mr. Foster and Mr. Newman in the
recruitment and/or selection of Mr. Reismeier as Convening Authority. This is to include, but
not be limited to any and all letters, memoranda, emails, notes or agendas of telephone calls,
notes or agendas of meetings, and other correspondence between, amongst, or including Mr.
Foster, Mr. Newman, BG Martins, other members of OCP, and Mr. Reismeier regarding Mr.
Reisemeier’s recruitment and/or selection as Convening Authority.

6. POC: Mr. Michael Garber, |||

/s/ /s/

CHERYL T. BORMANN EDWIN A. PERRY
Learned Counsel Detailed Defense Counsel
/s/ /s/

WILLIAM R. MONTROSS SIMON M. CAINE
Detailed Defense Counsel Captain, USAF

Detailed Military Counsel
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DEPARTMENT OF DEFENSE
OFFICE OF THE CHIEF PROSECUTOR OF MILITARY COMMISSIONS
1610 DEFENSE PENTAGON
WASHINGTON, DC 20301-1610

OFFICE OF THE
CHIEF PROSECUTOR

12 August2019

MEMORANDUM FOR Defense Counsel for Mr. bin ‘Attash
SUBJECT: Prosecution Response tdrequest forDiscovery (DR-395A-WBA, 11 dly 2019)

1. The Prosecution received the BEfenserequest for dis@vely on 11 dily 2019 TheProsecution
hereby respondsa the Defense rguest, below, in bold.

2. The Defensewrites in paiagraph 3 ofDR-395A-WBA that its 19 line2019request, DR395-
WBA, was “rejected” by the Prosecution, whose 24 June 2019 response asserted, in part, “[n]o
onecurrently or formerly assgned to e Office of the Chéf Proseutor was invdved in any way
in the consderaton, nonination, and/or dection of Mr. Reismeier as Convening Authority.”

As the previous joint Prosecution responseto DR-394WBA and DR-395-WBA made clear,
no onre currently or for merly assigred to the Office of the Chief Proseutor was nvolved in
any way in the consideration, nomination and/or sdection of Mr. Rasmeer as Convening
Authority. The Proseaution notesthat Defensespeaulation on this matter in AE 643, ts
motion and brief of 9 July 2019,is in err or. Spedfically, the Defensebrief cites RDML
(ret.) Reismeier’s participation in a moot court, suggesting inthat regard that the
Prosecution thereafter may have had some role in RDML (ret.) Reismeier’s candidacy for
the convening authority position (AE 643, At. L, at 6). Toreaffirm: there was no
Proseaution role. Smilarly, the suggestion inDR-395A-WBA that “Reismeier Work with
Detention Policy Task Force” may have precipitated some role for BG Martins or the
Proseaution in his appointment as convening authority is erroneous. No rolemeans no
role. RDML (ret.) Reismeier’s Detention Policy Task Force (DPTF) service in no way
changes that fact.

3. TheDefense writes in paragraph 4 of DR-395A-WBA that “[o]n information and bedf, Mr.
Reismeier worked under therCOL Mark Martins, now ChieProsecutor ofthe Military
Commissions, otthe Detention Polcy Task Force when therCOL Martins was ©-Exeautive
Seaetary” and that “Mr. Reismeier was ebvated to @-Exeautive Seaetary of theTask Force
when BG Matins left.”

RDML (ret.) Reismeier disclosedin his Memorandum for File of 14 Juine 2019that in
2009 re was assiged asthe dair of a Militar y Commissiors Sub-Working Group
(“SWG”) for the DPTF, that he also served as a staff member of the DPTF, and that he
eventually became the ove all day-to-day co-chair of the DPTF, along with a counter part
Department of Justice co-chair. Then-CAPT Reismeer served with BG Martins for eight
months, asa result of the sugport provided by the militar y departments to the DPTF.
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From February to Sepember 2009, hen-Colonel (“COL”) Martins was the first executive
seretary and day-to-day co-chair (with a Dgpartment of Justice counterpart) of the DPTF.
COL Martins hadno supervisory responsilility over CAPT Reismeier. Then in late
September 2009, CAPT Reismeier—having been chair of a DPTF sub-working group as
indicated above—became the DPTF overall exeautive secretary and day-to-day co-chair
upon Martins’s promotion to brigadier general and deployment to Afghanistan. CAPT
Reismeier attended BG Martins’s promotion and dinner. In addition to the dinner, which
was also atended by others sypporting the DPTFfrom their respedive departments,
CAPT and then RDML (r et.) Reismeier has had only gofessibnal contacts vith BG
Martins. He hasalsohad only professnal cantacts with Brigadier General John G.
Baker, the Chief Defense Counsefor Military Commisdons.

4. Also n paagraph 4 d of DR-395A-WBA, the Defense writes that “[t]hus fa, this
information about theannection beéween BG Martins and Mr Reismeier has not ben formaly
disclosed: And in paragraph 5, the Defense writes that in light of the “revelation” of such
connection, “Mr. bin ‘Atash renews his request” for “al information egarding BG Martins and
Mr. Resmeier’s work with the Detention Plicy Task Foce”

BG Martins’s service with the DPTF has long been a matter of public record. See, e.g.,

htt ps://www.justice.gov/opa/p /detention-policy-task-force-issues-preliminary-report
(disseminating publicly releasal Preliminary Report of the DPTF of July 20, 2009, attabed
to this Discovery Response as Aach. A). Under E.O. 13493, the Atorney General and
Secretary of Defense were appointed by the President to be the formal co-chairs of the
“Special Interagency Task Force on Detainee Disposition,” which because of its focus upon
policy—as opposel to individual detaineefiles, which were reviewed by another task force
created pursuan to E.O. 13492-was known as the Detention Policy Task Force (“DPTF”).
The E.O. 13492 task force was known as the Guantanamo Review Task Force (“GRTF”).
SeeAttachs.B and C, which have been a matter of public record for more than a decade.
As descibed above, COL Matrtins ard then CAPT Reismeier served asday-to-day co-
chairs (along with a DOJ cownterpart) of the DPTF.

In light of this public record, and of RDML (ret.) Reismeier’s disclosures of 14 June 2019,
the Prosecution is unable to understand the characterizations regarding a syppose lack of
“disclos[ure]” and the DPTF connedion between BG Martins ard RDML (r et.) Reismeier
being a “revelation.” Regardless, i light of Mr. Reismeier’s disclosures and analysis in his
reausalmemoranda of 14 June 2019and supplemental memorandum of 18 July 2019
regarding limited and enumerated contacts with prosesutors corcering the Nashiri and
Bahlul cases ad no others, his sated lack of personal bias or prgudice concerning any
parties tomilitary commissons, his confdencein his ability to remain impartial, his lack of
personal interest in the outcome of any litigation, and his clear compliance with the R.M.C.
504(9 and 601(qQ prohibition on accuse's serving as convang authorities, the Government
has nofurther information to provide.
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Regards,

sl
Gay Trivett
Managing Trial Counsel

Attachments A, Band C
As Stted in Tet
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Filed with TJ Appellate Exhibit 643E (WBA)
16 August 2019 Page 31 of 45

UNCLASSIFIED//FOR PUBLIC RELEASE



UNCLASSIFIED//FOR PUBLIC RELEASE

DEPARTMENT OF DEFENSE
OFFICE OF THE CHIEF PROSECUTOR OF MILITARY COMMISSIONS
1610 DEFENSE PENTAGON
WASHINGTON, DC 20301-1610

OFFICE OF THE
CHIEF PROSECUTOR

12 August2019

MEMORANDUM FOR Defanse Counsel for Mr. bin ¢Attash

SUBJECT: ProseutionResponse to Byjuest forDiscovery (DR-394A-WBA) dated 1L July
2019

1. TheProseution received the Déenserequestfor discovey on11 duly 2019 TheProseution
hereby respondsa@ the Déenserequest below, in bod.

2. TheDefenserenews its request of DRB94WBA and additionaly requeststhe Proseution
prodweall recrdsand document#on concerning the roles oMr. Fosterand Mr. Newman in
the recruitment and/or skection of Mr. Rasmeier as Convening AuthorityThis is to indude, bu
not be limted to ary and all lettes, memorandamails, noés or agendas of telephooalls,
notes oragendas of meetings, and otér carrespondene baween, anongst, or includingyr.
Foster Mr. Nevman, BG Martins, other members of @, and Mr. Resmeier regardingMr.
Reisemeier’s recruitment and/or selection as Convening Authority.

With out conceding that it is material to the preparation of the defense pursuant to
R.M.C. 701, tre Prosecution attaches the decision memo regarding the séection of Mr.
Reismeier as Conveing Authority .

Beyond that, your request for discovey, DR-394A-WBA is respedfully denied. No
one airrently or for merly assigred to the Office of the Chief Rroseutor was invaved in
any way in the consiceration, nomination, and/or sdection of Mr. Reismeer as Conveniry
Authority. Inlight of Mr. Reismeier’s disclosures and analysis in hisrecusal memoranda
of 14 Jure 2019%and supplemental memorandum of 18 Juy 2019regarding limited and
enumerated contacts with prosecutors concerning the Nashri and Bahlul casesand no
others, his gated lack of personal bias or prejudce concerning any parties tomilitary
commissons, his conficence in his ahility to remain impartial, his lack of persoral interest
in the outaome of any litigation, and his clearconpliance with the R.M.C. 504(9 and 601(9
prohibition on acaise's servirg as wnvening authorities, the Government has no
discove able information to provide.

Regards,
IIslf

Clay Trivett
Managng Trial Counsé
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GENERAL COUNSEL OF THE DEPARTMENT OF DEFENSE

1000 DEFENSE PENTAGON
WASHINGTON, DC 203011800

ACTION MEMO

GENERAL COUNSEL

FOR: ACTING SECRETARY OF DEFENSE

FROM: Paul C. Ney, Jr., General ('mm%.q! i / £x,
SUBIJECT: Designation of RDML Christian L. Reismeier as Director, Office of the Convening

Authority for Military Commissions and as the Convening Authority for Military
Commissions

o | recommend that you designate RDMI. Reismeier (USN ret). to senve as the Director. OfTice
ol Milituy Commissions by signing and dating the attached memorandum at TAB Al and to
further designate him o serve as Convening Authority for Military Commissions by signing
and daiing FARB A2,

« Military commissions may be convened “by the Secretary of Defense or by an officer or
official of the Linnted States designated by the Secretary for that purpose.” Section 948h of
litle 10, V'nited Stawes Code. The Convening Authority is the official who you designate 10
refer charges to military commissions and take other commission-related actions.

o O August Y pdesignated Ms. NMelinda |, Perritana. | Peputy G Fal Counsel lor i
Detense | ogestics Agency. as both the Acting Director el the Acting ¢ onvening Authorit
Tor Shilitary € ommissions. Mo Perritano was so designated on an interim basis in order 10
mainia neinvity of funcuon and to permit the incoming General Counsel to make a
recomme a full-time Convening Authority

o RDML Reis is a retired United States Navy rear admiral who last served as the Chie
Judge, Depari i it of the Navy and Assistant Judge Advocate General of the Navy from 2012
to 2015. | that, he served as the Chicef Judge, Navy-Marine Corps Court of Crimin:
Appeals I 2012, and as the Divisien D ol Criiminal | Division. Of f the
Judee Advocai General from 2006 to 2009 Fe has (he i sary background . know ledg.
md tempersment W pertorm the duties oof the Convemng Authorin hit ) tiched at
fAB B

RECOMMEND ) Designate RDAL Christian |, Reisimein Iirector and

Convening Authority tor Military Commissions and rescind the de
iening and dating the attached memoranda at TABS Al and A?

renation of M= Perritan

COORDINATION: NONE

Attachments
As stated

Prepared by: lason C. Foster, _
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SECRETARY OF DEFENSE
1000 DEFENSE PENTAGON
WASHINGTON, DC 20301-1000

MAY 2 3 2019

MEMORANDUM FOR DEPUTY SECRETARY OF DEFENSE
SECRETARIES OF THE MILITARY DEPARTMENTS
CHAIRMAN OF THE JOINT CHIEFS OF STAFF
UNDER SECRETARIES OF DEFENSE
CHIEFS OF THE MILITARY SERVICES
GENERAL COUNSEL OF THE DEPARTMENT OF DEFENSI
ASSISTANT SECRETARY OF DEFENSE FOR LEGISLATIVE

AFFAIRS

SUBJECT: Designation of Rear Admiral Christian L. Reismeier, USN (Ret) as Convening
Authority for Military Commissions

Pursuant to chapter 47A of title 10, U.S.C., section 948h, Christian L. Reismeier is
designated as Convening Authority for Military Commissions. This designation is effective as of
May 22, 2019, and will continue until a new convening authority is designated. In his role as
Convening Authority, and in accordance with the applicable Rules for Military Commission,
provisions of the Regulation for Trial by Military Commission, and applicable judicial orders,
Mr. Reismeier is to receive legal advice relating to military commissions solely from an
appropriately designated Legal Advisor to the Convening Authority and members of the
appropriately designated Legal Advisor’s staff as necessary.

The memorandum, subject: Designation of Melinda L. Perritano as the Convening
Authority for Military Commissions, dated August 9, 2018 is rescinded

2 ek

Patrick M. Shanahan
Acting

cC.

Acting Legal Advisors to the Convening Authority for Military Commissions
Chief Prosecutor, Office of the Chief Prosecutor

Chief Defense Counsel, Office of the Chief Defense Counsel

Chief Judge, Military Commissions Trial Judiciary
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SECRETARY OF DEFENSE
1000 DEFENSE PENTAGON
WASHINGTON, DC 20301-1000

MAY 23 2019

MEMORANDUM FOR DEPUTY SECRETARY OF DEFENSE
SECRETARIES OF THE MILITARY DEPARTMENTS
CHAIRMAN OF THE JOINT CHIEFS OF STAFF
UNDER SECRETARIES OF DEFENSE
CHIEFS OF THE MILITARY SERVICES
GENERAL COUNSEL OF THE DEPARTMENT OF DEFENSE
ASSISTANT SECRETARY OF DEFENSE FOR LEGISLATIVE

AFFAIRS

SUBJECT: Designation of Rear Admiral Christian L. Reismeier, USN (Ret) as Director of the
Office of the Convening Authority for Military Commissions

Pursuant to chapter 47A of title 10, U.S.C., section 948h, Christian L. Reismeier is
hereby designated as Director of the Office of the Convening Authority for Military
Commissions. This designation is effective from May 22, 2019, until this designation is
rescinded. In this role, Mr. Reismeier shall be responsible for the administrative and logistical
oversight of the operations of the Office of the Convening Authority for Military Commissions.
As appropriate, Mr. Reismeier may delegate the responsibilities to staff at the Office of the
Convening Authority for Military Commissions

The memorandum, subject: Designation of Melinda L. Perritano as the Director of the
Office of the Convening Authority for Military Commissions, dated August 9, 2018, is

rescinded.
g SLGMAJ’\/
Patrick M. Shanahan
Acting
cc:

Acting Legal Advisors to the Convening Authority for Military Commissions
Chief Prosecutor, Office of the Chief Prosecutor

Chief Defense Counsel, Office of the Chief Defense Counsel

Chief Judge, Military Commissions Trial Judiciary

IR
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Christian Reismeier, Rear Admiral. Judge Advocate General's Corps, U.S. Navy (Ret)

Christian Reismeier is a retired United States Navy rear admiral who last served as the
Chief Judge, Department of the Navy and Assistant Judge Advocate General of the
Navy from 2012 to 2015. Prior to that, Reismeier served as the Chief Judge, Navy-
Marine Corps Court of Criminal Appeals from 2010 to 2012, and as the Division
Director, Criminal Law Division, Office of the Judge Advocate General from 2006 to
2009. Immediately before assuming the assignment as the Chief Judge of the Court of
Appeals, he served the Executive Secretary of the President’s Detention Policy Task
Force, providing the President legal options for detention policy. He retired on
September 1, 2015.

Qver his 31-year career, Reismeier served in numerous criminal law assignments as
prosecutor, defense counsel, chief prosecutor, appellate attorney, chief defense
counsel, trial judge and appellate judge. He also served as a full-time felony prosecutor
in the Eastern District of Pennsylvania. '

Reismeier graduated from Penn State in 1984 with a Bachelor of Arts degree in Foreign
Service and Intemational Politics. He served as an Intelligence Officer with the United
States Navy until he was selected by the Navy for the Law Education Program. He
received his Juris Doctor from the George Washington University and his Master of
Laws degree in trial advocacy from Temple University.

With more than 100 contested trials as judge, prosecutor, or defense counsel,
Reismeier has tried nearly every type of case, including murder, rape, child sexual
abuse, child physical abuse, attempted espionage, and arson. He has practiced before
the Court of Appeals for the Amed Forces, the Navy-Marine Corps Court of Criminal
Appeals, Federal District Courts in Washington, D.C. and the Eastern District of
Pennsylvania, and the Third Circuit Court of Appeals. He has taught extensively at the
Naval Justice School and the Army Judge Advocate General's Legal Center and School
and has served as a panel member for various state and local bars.
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DEPARTMENT OF DEFENSE
MILITARY COMMISSIONS DEFENSE ORGANIZATION
1620 DEFENSE PENTAGON
WASHINGTON, DC 20301-1620

14 August2019
MEMORANDUM FORTRIAL COUNSEL

FROM: DefenseCounsel for Walid bin ‘Atash

SUBJECT: Request o Prodwwe Witness forAE 643WBA)

Pursuant to the Fifth, Sixth and Eighth Amendments to the U.S. Consttution, R.M.C.
703(c)(2)(B) and Common Article lll of the Ganeva Conwention to the Treament of Prisorers
of War, Defense Coursel for Mr. bin ‘Atash request thatthe Government prodwgthe following
witness whosgestinony is relevantand recessary to address theissues raisedn AE 643(WBA),
Mr. bin ‘Atash’s Motion to Disqualify the Convening Authority. The Military Judge has sé
AE 643WBA) for hearing during the 09-27 September2019 pretrid hearings. (AE 652D0) at
14.9. Falure to prodice the requestesvitness will deny Mr. bin ‘Atash his rights to the due
processof law, to theeffedive assstane of counsl, afair, spedy, and puldic trial, and to befree
from cruel and unusugunishment.

1. Bakground and History

Effective22May 2019, Rea Admiral Christian L. Reismeier, USN(Ret)was appointed by Acting
Secretary of Defense Patrick M. Shanahanto serve as ConveningAuthority for Military
Comnmisgons. It is axiomatic thatin thisrole, Mr. Reismeier mustnotonly beimpartid, he must
also appearimpartial in order to protéthe inegrity of the Comnisson in the egs of the pubk.

On 14 June2019,Mr. Reismeier recused himself from deidingissues elated to United Staesv.
Al Bahlul and United Statesv. Al Nashri “in order to avoid even the appearance of partiality.”
Despite the fad that the sanerisk exists with Mr. Reismeier deciding issues in thecase aganst
Mr. bin ‘Atash, Mr. Reismeier has not recused himself from the insént matter

Defense counsel for Mr. bin ‘Atash filed a notion to dsqudify Mr. Reismeieron 9 Juy 2019,
arguing amongotherthings, thatMr. Reismeier has been soclosdy dignedwith theproseution
that any reasonable observerwould question his patiality.! Counsé for Mr. Mohanmed
supplemented thélotion to Disqudify with newly uncoveredinformation namdy that Mr.
Reismeier’s recruitment and/or selection as Convening Authority may have been influenced by the
office tha directly supervises (and advaies for) theChief Prosecutor

1 See AE643 (WBA) Motion to Disqualify the Convaing Authority.
2 See AE 643(KSM Sup) Mr. Mohammad’s Supplement to AE 643 (WBA) and Request to Abate
ProcealingsPending Dedsion on AE 643

1
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SUBJECT: Reuest o Produce Witness for AE643WBA)

In responseTrial Counseé disclaimed any involvement in Mr. Reismeier’s selection as Convening
Authority, but was careful to apply that denial only to the limited category of those “currently or
formerly assigedto the Office d the Chid Prosecutor” (emphasis alded).®

Late in the gening of August 12, 2019 the Prosecutiin disclosal a one-page menorandum in
which Geneal Coursd Paul Ney recommededtha Acting Secrdary of DefensePatrick Shanahan
designae Mr. Reismeia asthe Diredor of the Ofice of Milit ary Commissionsand appoint him
Convening Authority. This reommenddion menorandum and the attached dsignation
menorandasigned bythe Ading Secraary of Defensewere prepared by Mr. Jasn Foder.

2. Mr. Jasm Foster

Mr. Foster is a attorney working for Mr. Ryan Newman, the Depuly General Counseé (Lega
Counsd to the Depuly Secretay of Defense Mr. Foster’s formal title is Associate Deputy
Genegd Counsé and hereports diretty to Mr. Newman. Mr. Foster’s officegeneally, and Mr.
Newman speifically, diredly supervises the Gief Prosecutor in this cadeG Mark Martins.

Mr. Foster’s colleagues in the office of the Deputy General Counsel include, among others, Mr.
Michad Vozzo and Ms. Karen Hecker. Like Mr. Foster, Mr. Vozzo’s title is Associate Deputy
General Counsel. In that role, Mr. Vozzo is the “Trial Team Coordinator” and works closel/ with
the Ofice of theChief Prosecutor. Though “formally a member of OGC,” Mr. Vozzo “acts on
behdf of the prosecutbn tean” and is digned with theproseution* Also like Mr. Foster, M.
V0zzo reports diretty to Mr. Newman. Another of Mr. Foster’s colleagues in the office the
Depuly General Counséis Ms. Karen Hecker, a prosecutomwho was detailed to this casky BG
Mark Martinsas “Special Trial Counsel” in October of 2016° Both Ms. Hecker and Mr. Vozzo
were involved in the removal of the formeconvening authoriy, Mr. Harvey Rishikof, and his
Legd Advisor, Mr. Gay Brown®

Inlight of the disclosurtha Mr. Foster, gperson @asconed within theprosecutoriafold, prepared
the recommendation for Mr. Reismeier’s appointment, Mr. bin ‘Atash requests Mr. Foster be made
avail able forquestioning andtestinony. Mr. Foste would be expected totestify onthe following
issues grmaneto AE 643 (V\BA):

a. His relationshipa BG Mark Martins and/or the @€e of the Chief Prosecutor;

b. Therelationsip baween the Ofice of the Depuly Genea Counséand the Ofice of the
Chief Prosecutor;

c. Hisinvolvement in theidentification, reauitment, and/or seléion pro@ss that led to the
recommadaion of Mr. Reismeier for the podion of Convening Authaity;

3 See AE 643 (GOV) at 28.

4 See AE 555V KSM, AAA) a 6, 2324,

5See AE003K (GOV) Special TC Detail Memo.
6 See AE643 (KSM Sup) at 4.

2
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SUBJECT: Reuest o Produce Witness for AE643WBA)

d. His involvement in the determination that Mr. Reismeier “has the necessary badkgrourd
knowledgeand temperament to perforthe duties of the Gnvening Authority;”

e. His oontads with any other individuals rela to the ©nsideation, nominaion, and
seledion of Mr. Rasmeier as ©nvening Authority, including but notlimited to:

i.  Any contacts or commnicaionshe hadwith anyone currenty or formerly in the
Office of the Chief Prosecutor regarding Mr. Reismeier’s consideation,
recommadaion, and ésighaion a Convening Authority;

ii.  Any contacts or commnicaions hehad with Ryan Newman, Michad Vozzo,
Karen Hecker, or ay other peson digned with the proseution regarding Mr.

Reismeier’s consideration, recommendation, and designation as Convening
Authority;

f. His knowledge of Mr. Reismeier’s involvementin United Statesv. a Nashiri and United
Statesv. al Bahlul prior to the onsideation, nominaion, and sele¢ion of Mr. Reismeier as
Convening Authoity.

Your point of contact for this witness rguest is Wl am Montross.Mr. Montrosscan bereaded

at
Respectfully,
//sl/ //sl/
CHERYL T. BORMANN WILLI AM R. MONTRGCSS R.
Learnal Counsk Detailed DdenseCounsé
[Isl] 1Isl/
EDWIN A. PERKRY SIMON M. CAINE
Detailed Defense Counsel Captain, USAF
Detailed Military Counsel
3
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DEPARTMENT OF DEFENSE
OFFICE OF MILITARY COMMISSIONS
1610 DEFENSE PENTAGON
WASHINGTON, DC 20301-1610

OFFICE OF THE

CHIEF PROSECUTOR 14 August 2019

MEMORANDUM FOR Defense Counséfor Mr. Bin Attash

SUBJECT United States.\Mohammadet al- Request forProdudion o Witneses(Admiral
Reismeier and Mr. Fostej

1. TheProsecutn isin receiptof your witness rquests, datedd and 14 Agust2019, to
prodwce Rear Admia Christian Reismeier, USN (Ret), and Mr. Jason Foste to testify regardirg
the issues undling AE 643 WBA). TheProsecutin forwarded your request fora pretrial
interviewto bot of thesdandividuals, and bothaverespedfull y dedined your request For the
reasons dsaussed blow, theProsecutin alsorespedfully dedines to prodgethesewitnessest
this time,

2. Rule for Military Commisson (R.M.C.) 703 and AE 245, id Condud Order, provides
procedures for thprodiction of withesses for ntitary commissons. The Ddense is requird to
subnit to thetrial counsel a witten list of withessg whose prodttion by the government the
Defense requestsl4 dag priorto when prodation isneedd. SeeR.M.C. 703¢)(2)(A);

AE 245. The request must include “a synopsis of the expected testimony sufficient to show its
relevance and necessity.” R.M.C. 703¢€)(2)(B); seealsoAE 036C, Riling, & 4-5 (stding
“R.M.C. 703(c)(2) requires the defense to give the trial counsel a written list of witnesses they
want and to provide coatt information as wk[as] a synops of theexpected tetimony
sufficient to show adh witness’ relevance and necessity.”). Testimony is relevant “when a
reasondle person would regard theevidenceas m&ing theexistence of ay fact that is of
consequace to thedegermination ofthe @mmsgon action moreprobable or less probable tha
it woud be without the evidence.” MCRE 401.

3. Milit ary jurisprudence has further reognized thatelevant testimory is orly necessary
“when it is not cumulative and when it would contribute to a party’s presentation in some
positive way on a matter in issue.” See R.C.M. 703(b{1), Discussbn. The acuse has no rght
to compel thesttendanceof witnesses Wosetestimory would becumuldive with other evidece
aready avalable to the Diense and whid would beter and more direly address the
interlocutoy question & issue See United States Wl ams 3 M.J. 239, 243 (C.M.A 1977)
seealsoUnited States.\Allen, 31 M.J. 572, 610 (N.M.C.M.R. 1990)

4. In this instanceyou request the incourt poduction of RDML (ret.) Reismesr and

Mr. Foster to tetify regardingthe méters raisedri AE 643 (WBA). However, at thisiime, and
consistent with its mponse in AE 643QG0OV), theProsecution repedfully dedines to poduce
either ofthesewitnesses as the D&ense have faled to demonstte throgh a synopsi how
RDML (ret.) Reisméer isan “Accuser’ in this casendis 2 closel conrected to MrBin
‘Attash or Mr. Mohammad or their alleged offenses that a reasonable person would conclude that
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he has a persoranterest in the proseution of thefive Accused (i.e. that leis an“Accuser’ in
thiscase) Additiondly, the Defense hawe failed to demonstrate thhis disquéficationis
warranted under tacircumstnce whee his involvement with theOffice of the Chief
Proseutor in other cases involved differant crimind offenses and different defendats, and
which do not resorebly cdl into question his img@rtiality in this case Given this, the
Proseution respetfull y dedines toprodice RDML (ret.) Reisngier and in turn, Mr. Foster to
testify regarding AE 643 (WBA), and assets that he Defense motion should bdeddedon
purdy lega grounds(as the ads aready known to the partiethrough the volurry disclosues
madeby Admiral Reismeier aresufficient for theparties tomaketheir claimsas to whether
Admiral Reismeier is an Acuserin this casevarranting disqulification as the Convening
Authority).

5. TheProseution appedates theDefense ned for production of witnesses; howeer, the
Proseution is obligited b require thatequestsmed the minimum requirements under
R.M.C. 703 and that suchgaestsfor in-court tesimony arenot just for disovery purpogs.

Respectfully subnitted,

Isll
Clay Trivett
Managing Trial Counsé
Office of the ChiefProsecutor
Office of Mili tary Commissions
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