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UNITED STATES OF AMERICA
A 1628 (AAA)
V.
=9 NCLASSIFIED NOTICE
KHALID SHAIKH MOHAMMAD, WALID Mr. al Baluchi’s Motion to Suppress

MUHAMMAD SALIH MUBARAK BIN Alieged Statements as Involuntary and
‘ATTASH, RAMZI BIN AL SHIBH, ALL Obtained by Torture
ABDUL-AZIZ ALL MUSTAFA AHMED

ADAM AL HAWSAWI wilene 5 May 2019

misep [n accordance with the Military Comumission Trial Judiciary Rules, the defense
provides this unclassified notice that ithas filed a classified version of the above captioned motion.

The classified version has been filed by hand delivery to the Trial Judiciary and o the parties.
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JAMES G. CONNELL, I STERLING R. THOMAS
Learned Counssl Lt Col, USAF
Defense Counsel
el /. / o //5//
ALKA PRADHAN BENJAMIN R. FARLEY
Defense Counsel Defense Counsel

il / </
MARK E. ANDREU
Capt, USAF
Defense Counsel
Counsel for Mr. al Baluchi
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wepm CERTIFICATE OF SERVICE
wimim | certify that on the 15th day of May, 2019, I electronically filed the foregoing

document with the Clerk of the Court and served the foregoing on all counsel of record by email.

b o 2111
JAMES G. CONNELL, 1if
Learned Counsel
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MILITARY COMMISSIONS TRIAL JUDICIARY
GUANTANAMO BAY, CUBA

UNITED STATES OF AMERICA “HFAE628 (AAA)
V. "EMir. al Baluchi's Motion to Suppress
Alleged Statements as Involustary and
KHALID SHAIKH MOHAMMAD, WALID Obtained by Torture
MUHAMMAD SALTH MUBARAK BIN
‘ATTASH, RAMZI BIN AL SHIBH, AL el 5 ay 2019
ABDUL-AZIZ ALY MUSTAFA AHMED
ADAM AL HAWSAWI

1. ===imelivess, This wotion is timely fled pursuant to AESZ4LLL Ruling.!
2. wmmRelief scught. Mr. al Balochi respectfully requests the mifitary conmission to prohibit

government use of any statements he allepedly made to agents of the United States povernment’

at any tiree, on the following bases:’

“weimin T0) be clear, the scope of this motion is not limited to statements aflegedly made in January
2607, but reaches any statements allegedly made to agents of the United States government at any
time.

Ty AES02Y (AAA) Mr. al Baluchi’s Corbined Response to AES02V Trial Conduct Order
and Reply to AES020 Government’s Consolidated Response to AES02L (MAH) and AE 502]
{AAA) Witness Lists for Personal Jurisdiction Hearings at 133-36, Mr. al Baluchi laid out seven
grounds for suppression of his alleged statements. five of which relafe in some way ©
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(a) == that the statements were obtained by torture and cruel, inhumar, and degrading
freatment within the meaning of 10 U.S.C. § 948x(a), MCRE 364(a)(1), and United
States Convention Against Torture and Other Cruel, Tohuwman or Degeading Treatiment
Ast, 15

(h) memmmi}:at the staternents were pot voluntary within the meaning of the Due Process
Clause, 10 U.S.C. § 948«(c)2)B), and MCRE 304(a) 2} B)(ii);

(c) = hiat the statements are not reliable and possessing sufficient probative vaiue within
the meaning of the Due Process Clause, 10 USC. § 948r{c)(l), and MCRE
304@y2XA).

3. weeBusden of proof:

(o xistitutionally. the burden of proof is on the government to prove the voluntagness
of statements by a preponderance of the evidence.” This burden applies whether the coercion
occurred at the time of the chalienged statements or at an cardier time.® Under MCRE 304(d),
“When an appropriate motion or objection has been made by the defense under this nile, the

prosecution has the burden of establishing the admissibility of the evidence.”” “The military judge

voluntariness. These five grounds are condensed tiere to three. My al Baluchi will present his
arguments for suppression of statements on grounds other than voluntariness in a separate motion.

"mimamG A, Res. 39/46. UN. GAOR, 39™ Sess.. Supp. No. 1. UN. Doc A/39/3] (1984),

Swilim] co0 v. Twomey, 404 U.S. 477, 489 (1972); see also, e.g., United States v. Kelsey, 917 F.3d
740, 751 (D.C. Cir, 2019).

O wimmm ! inited States v. Cuento, 60 NLY. 106, 108-09 (C.A. A F. 2004); see alse Al Rabiah v. United
States, 6538 F, Supp. 2d 11, 36 (D3.D.C. 2009).

T ICRE 304(d).

b
L
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must find by a preponderance of the evidence that a statement by the accused comports with the
requirements of [MCRE 304] before it may be received into evidence.™
4, o Qverview:
wem At the height of World War 11, the Supreme Court wrote:
The Constitution of the United States stands as a bar against the conviction of any
individual in an American court by means of a coerced confession. There have
been, and are now, certain foreign nations with governments dedicated to an
opposite policy: governments which convict individuals with testimony obtained
by police organizations possessed of an unrestrained power to seize persons
suspected of crimes against the state, hold them in secret custody, and wring from
them coniessions by physical or mental torture. So long as the Constitution remains
the basic law of our Republic, America will not have that kind of government.”
s he prosccution secks the bicssing of this military commission to use statements wrung
from Awmwmar al Baluchi through physical and mental torture in secret custody by organizations
possessed of unrestrained power. This motion fundamentally presents the question: does America

actually have that kind of government?

* o)\ ICRE 304(d)(1).
et shcraft v. Tennessee, 322 U.S. 143, 155 (1944).
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forture is not an isolated event, but

involves a process of establishing mental

rather than physical control over the

prisoner.  In other words, the aim of

torture—in the "RDI Progrant”™ as in
every other instance of its nse—is {0 use intimate, personal viokence to establish a situation where
questioners need not use violence at all. Torturers do not beat answers out of their victims:

torturers beat the free will out of their victims, and answers come naturally.
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wemim Dy James Mitchell, the architect of the CIA’s torture program, drew on tried-and-true
torture techniques used both by American enemies and allies inthe Cold War. He also. however,
drew on “Pavlovian classical conditioning” ' to establish what the CIA called “learned
helplessness.” He has explained that in his experience with Mr. al Baluchi and others, “onlv two
11

ElTs were required for the conditioning process: walling and sleep deprivation.”"" Interrogators

used these techniques, and many more, on Mr. al Baluchi to obtain a “compliance posture” in

which he provided answers on a wide variety of topics over hundreds of interrogations. -

VoguemJames E. Mitchell & Bill Harlow, Enhanced Interrogation: Inside the Minds and Motives
of the Islamic Terrorists Trying to Destroy America 46 {(2016).

Vaglaim [, at 235,
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wemmm T he military commission cannot adimit these staternents as evidence, consistent with

the standards of justice which prevail in a democratic state. The statements are the end product of

a massive and complex interagency program of torture designed (o induce interrogation

compliance. Congress passed 10 U.S.C. § 9481(a) precisely for this situation, as no other U.S.
- S e aanl
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agency obtains statements by torture. Although “involuntary™ is foo weak a description of the
comprehensive destruction of free choice, the involuntariness and unreliability of Mr. al Baluchi’s
statements may scrve as an alternative ground for their suppression. In any case, the military
commission must prohibit the use of Mr. al Baluchi’s statements to U.S. agents for any purposc

and in any hearing.

5. =H=Statement of facts:

' npmmmCounse! for Mr. al Baluchi have frequently argued that the government has produced
summaries of RDI-related documents mostly stripped of specific dates. There are also large gaps
in discovery, either through uatural degradation of information over time (ie. the pecessary

documents are missing or destroyed), or have been withheld by the government or the relevant
agencies. As a result, some dates and facts herein (noted) are derived from or hvpothesized based
on other known information.

- i i w—
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meim A dditional meetings took place in July 2002 with Director Muclier, D’ Amuro,
and Mueller’s Chief of Staff Daniel Levin, who recalled attending a meeting at the National
Security Council at which the approved techniques were discussed. ™

Mueller stated categorically to the OIG that™

Vg 1] at MEA-FBI-00022836. See also, Frontline, “John Rizzo: The Case for Enhanced
Interrogation.” (9 May 2015).

;|
- i i w—
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14 === Afier completing several drafts during June and July 2002, the OLC eventually
finalized two legal opinions authorizing use of the “enhanced”™ interrogation techniques.

and sent them to Alberto Gonzales and Rizzo on 1 August 2002,

K

mA tiachment E at MEA-JDM-000000283.
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16 mumm 3y 9 August 2002, the interrogation team concluded that Mr. Husayn likely did not

have further actionable intelligence.®’ Yet his torture continued for two more weeks, even
though he had been broken enough to act as accomplice to his own torture:

oS DETEN TION SITE GREEN cables describe Abu Zubaydah as
“ecompliunt,” informing CIA Headguarers that whes the intercogatar “raised his eyebrow,
syittiont instenctions,” Aby Zubaydah “slowly walked on his own to the water {able and st
down”™ When the intervogator “snapped bis fingees twing,™ Abu Zubaydah would lic fiat on
the waterbourd ™ Diespite the assessment of personnct at the detention site that Abu Zubaydab
swas coxaphant, CA Readguarters siated that they continned to believe that Abn Zubaydah was
withholding threat information snd instructzd the CIA interrogators to continue asing the CIA™s
enhanced intepogation fechnigaes 2
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43, mmm Also in April 2005, a CIA psychologist stated that Mr. bin al Shibh had remained in
isolation for two and a balf vears, which was having a “clear and escalating cffect on his
psychological functioning.”'*” The psychologist noted that because Mr. bin al Shibh was

previously a “high functioning individual.” bhis deterioration was all the more

127 e SSCI Executive Summary at 80,

Appellate Exhibit 628 (AAA)
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. 22 198 sye oo O R . ot @ ~ .
“alarming.” ' The SSCI Executive Summary noted the “onset of psychological problems
brought out by . . . long~term social isclation and his anxiety that the CIA would return to
129

i

using its enhanced interrogation techniques against him.
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46. wimam A cable written by Mitchell and Jessen in Augnst 2002 recommended that © ‘the

aggressive phase [against Abu Zubaydab] should be used as a template for future
interrogations . . . not because {the torture| produced useful information, but because |it]
confirmed that Abu Zubaydab did not possess the intelligence that CIA Headquarters
{believed he had].”t*® Mitchell and Jessen stated that “Our goal was to reach the stage
where we have broken anv will or ability of subject to resist . . .[the two psychologists]
famnihiar with interrogation. exploitation, and resistance to interrogation should shape
compliance of high value captives prior to debriefing by substantive experis.”'?*
47 mamim By mid-2003, semior CIA officials recognized that subject matter experts often
provided interrogation requirements that were “not valid or well thought out.”'* One

senior CIA interrogator told the Office of Inspecior General that “in every case so far,

Headquarters™ model of what the detainee should know is flawed.” ¢

1% ogtiem SSCT Excoutive Summary at 46.
V3wt ]
125 wiemS S C Exccutive Summary at 121 n. 722,

l.‘at;w({‘

i S,
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against Mr. Mohammad. The SSCI Executive Summary stated that on 6 March 2003, the
FRI reopened its investigation into Ohio truck driver Iyman Faris.'’ On 17-18 March
2003, amidst Mr. Mohammad’s 183 incidences of waterboarding, the CIA “quericd the
FBI for "additional details’ on Mr. Faris, “including a readout on his current activities and
plans for FBI continued investigation,” primarily because of statements made by Mr.
Mohammad during his torture.™* On 20 March 2003, the FBI picked up Mr. Faris for
questioning, and told SSCI staff that they did so pursuant to the cables received from the
CIA regarding Mr. Mohammad’s statements during his torture interrogations.
Therefore, “the FBI investigators went into [the interview with Mr. Faris] armed with the
information reveals by [Mr. Mohammad and Mr. Khan]” following use of tortare
techniques. '*® On 24 March 2003, immediately after Mr. Mohammad underwent his
“fifteenth and final documented” waterboarding session, he was confronied with torture-
acquired reporting from Majid Khan as well as FBI reports from Iyman Faris about the
Parachas. '’ Mr. Mohammad, “boxed in by the new reporting,” reported the Parachas’ plan

to smuggle explosives into the United States.'*®

143 ol [ ] At 282,
1 oQuamS S CT Minority Views at 60.

o

116 i ]

1+ alim S SO Executive Summary at 92.

e ox [
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57 wemmDircctor Muciler’'s last reported phone call to DCI Tenet regarding requested access to

Mr. Mohammad was on 2] May 2003.'%

1% i S S O] Exccutive Summary at 94 n.538.
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85.=8mmm The SSCI Report commented on the CIA’s lack of records detailed the rendition

226
2326.

procedures
5

vty a0 anaaion: These e st fow STA roooids sotsiimg e sondiiion posces T
prnspessation o o etwren dowation dite. T e de iR g
ogsnhs of demineny i e prooiss of teng tns

SSCI Executive Summary at 64 318
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wilmmm {3l Baluchi explained: “It continued until T lost count at each session. As my head
was being hit each time, I would see sparks of light in my eves. As the intensity of these
sparks were {sic] increasing as a result of repeated hitting . . . I felt a strong jolt of electricity

in my head then 1 couldn’t see anything, evervthing went dark and 1 passed out.”?"

25w ]
- i i w—
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mmem Vi, gl Baluchi then woke up “in a different place suspended to the ceiling in a dark

cold cell. T don’t know for how many hours T was unconscious.” "

=t=H~Mr. al Baluchi described being

= [njaked while my legs were swollen as a result of extended standing. My legs
couldn’t support my body. The handcuffs were cutting my wrists which were pulled
over my head. A very sharp throbbing pain in my head. There was an extremely
loud and disturbing music with a mixture of grating, screeching, shrill sounds

cutting into my ears pounding my mind. ™’

=\ 7. 21 Baluchi further states that “every now and then an agent would come and hit the
steel door with a metal bar in his/her hands, making verbal threats pointing to the metal barx
in addition to flashing a sharp light into my face . . . [following the sleep deprivation] [ lost

=252

my ability to sleep ever since.

98 =R e garding walling, Mr. al Baluchi recalled that™’,

o

Zhliw d
261 *I d
O ual [ f
23 ol al AlL. F.
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=sem i al Baluchi's walling was so severe that he actually sustained ;>.

injury — unsurprising given that lus head was smashed against the wall so violently by the
traince inferrogators that they had io kecp taking turns as they became fatigued.*™ Dr.

Stephen Xenakis, who examined Mr. al Baluchi in 2015, stated that,

hf(
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145, =s===At the end of May 2004, DCI Tenet “suspended™ use of the technigues pending
reauthorization by the OLC, and issued a formal memo on 4 June.

146. s On 2 July 2004, Attorney General Ashcroft and Deputy Attorney General
James Comey “attended a meeting of select National Security Council principals, the topic
of which was the proposed interrogation of [detainee| Janat Gul.”*"® On July 22, Attorney
General Asheroft sent a letter to acting C1A Director John McLaughlin stating that nine of
the 1 August techniques were authorized. except the waterboard — primarily because “the
technigue had been employed in a different fashion than that which the DOJ intially
approved.”™ 7 On 30 July. the CIA provided descriptions of four new techniques that they
characterized as a “supplement” to the | August 2002 memos.*® These were dictary
manipulation, the abdominal slap, mudity, standing slecp deprivation. the use of diapers,
and water dousing, all of which had alrcady been used by the CIA by that point on Mr. al
Batuchi). **

147, miwmm Onice again, the CIA was asking for retroactive authorization for techniques

described far differently in their letter than they were applied in practice. For example: ¥

1o S SCI Executive Summary at 414,
T agigml .

108 ] ]

M o I 2t 414-415.

410 g ]
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148. i \Vith Mr. Geldsmith having resigned in July 2004 following his withdrawal of
the 1 August memo, Acting Assistant Attornev General Daniel Levin — formerly Director
Mueller’s Chief of Staff at the FBI - was directed by Mr. Comey to prepare a replacement.
Mr. Levin, who stated that his reaction to the 1 August 2002 memo was “fthe same as} 1
111

think everybody who reads it has — “this is insane, who wrote this?™ """ wrote and received

a series of letters to Scott Muller, CIA General Counsel, to clarify use of the techniques. *'2

HlegmDepartment of Justice Office of Professional Responsibility, Investigation into the Office
of Legal Counsel’'s Memoranda Concerning Issues Related to the Central Intelligence Agency’s
Use of “Enhanced Interrogation Techniques™ on Suspected Terrorists (29 July 2009) at 28 ("OPR
Report™)

H2 @mSee, ¢.g., Letter from Daniel B. Levin (Acting Ass’t Att’y Gen., OLC) to Scott W. Muiler
(Gen. Counsel, CIA) {July 22, 2004), available at
http:/’www.aclu.org/torturcfoia/reieased/08240%/olcremand/20040lc65. pdf.
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150. === M1, Levin ended up completing only a 29 December 2004 memo replacing
John Yoo’s previous memo 1o Alberto Gonrzales on the applicability of the torture statuie
and the CAT to the CIA’s use of interrogation techniques. That memo concluded that
“Iwlhile we have identificd various disagreements with the August 2002 Memorandum
(inchuding, crucially, the difficulty in determining “gradations of pain”), we have reviewed
this Office’s prior opinions addressing issues invoiving treatment of detainees and do not
believe that any of their conclusions would be different under the standasrds set forth in this

memorandum.” ¢

ol Ne morandum {rom Daniel B. Levin (Acting Ass’t Aty Gen., OLC) to Deputy Attomey
General, DOJ, Legal Standards Applicable Under 18 U.S.C. §§ 2340-2340A (Dec. 30, 2604)
{hereinafter Levin Torture Statute Memo], available at

http:/f’www justice.gov/olc/18usc23402340a2 htm
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151, momm Miro Levin's failure to complete a memo replacing the 1 August 2002
“techniques” memo to Rizzo was a source of concern all the way up to the White House. *!’
The job now fell te Acting Assistant Attoraey General Steven Bradbury, who submitted
two new memos for Mr. Rizzo on 10 May 2003, The first evaluated specific interrogation
techniques and

- smim ccuimied that, prior to interrogation, each detainee is evaluated by
medical and psychological professionals from the CIA’s Office of Medical
Services to ensure that he is not likely to endure any severe physical or
mental pain ot suffering; and that medical and psychological personnel are
on-scene:

- me discussed in detail the following techniques: dictary manipulation,
nudity, attention grasp, walling, facial hold, facial slap (insult slap),
abdominal slap, cramped confinement, wall standing, stress positions, water
dousing, sicep deprivation, and waterboarding;

-mummmfound that, subject to the understandings, limitations, and safeguards
discussed, including ongoing medical and psychological monitoring and
team intervention as necessary, cach of the techmiques, considered
individually, would not violate the Torture Statute, but that the issues raised
by sleep deprivation and the waterboard require great cantion in their use;

« =fmmm determined that, in sharp contrast to those practices universally

condemned as torture over the centuries, the techniques considered here

HmammmOPR Report at 142.
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were carefully evaluated to avoid causing severe pain or suffering to the
detainees. 1#

152. =T he sccond memo evaluated the combined use of the techniques, and concladed
that “the combined usc of these techniques also cannot reasonably be expected to cause
severe physical suffering.”*'” Mr. Comey vigorously disagreed with the issuance of the
second “combined use” memo, stating in emails that the second opinion “would come back
to haunt . . . the Department,” and that “when this all comes out, [he hoped that] the hit is

taken by those individuals who occupied positions at OLC and OAG and were too weak to

stand up for those principles that undergird the rest of this great institution.”**

S mmm Constitution Project report at 154, citing Memorandum from Steven G. Bradbury (Acting
Ass’t Att’y Gen., OLC) to John A. Rizzo (Senior Deputy Gen. Counsel, CIA), Application of 18
U.S.C. §§ 2340-2340A to Certain Technigues That May Be Used in the Interrogation of a High
Value Al Qaeda Detaince (May 10, 2005 [No. 13]). available at hitp://media.
luxmedia.com/achi/olc 05102005 bradbury4épg. pdf

Hnamm\icmorandum from Steven G. Bradbury (Acting Ass’t Att’y Gen., OLC) to John A. Rizzo
(Senior Deputy Gen. Counsel, CIA), Application of 18 U.S.C. §§ 2340-2340A to Certain
Techniques That May Be Used in the Interrogation of a High Value Al Qacda Detaince (May 10,
20035 {No. 12h available at hitp://media,
luxmedia.com/aclw/olc_05102005_bradbury_20pg.pdf

120 i il from James Comey to Chuck Rosenberg, “Re: Interrogation,” 28 April 2005,
available  at https://www. nytimes.com/interactive/projects/documents/justice-department-
communication-on-

interrogationopinions?action=click&contentCollection=Politics& module=RelatedCoverage&reg
ion=EndOfArticle&pgtype=articlefip=1. Comey was not the only person appalled by the Bradbury
memos. Sen. Lindsey Graham. one of the co-sponsors of the Detainee Treatment Act in 2005 along
with Sen. McCain, said of the legal memoranda that approved waterboarding, “the [legal] guidance
that was provided during this period of time, I think, will go down in history as some of the most
irresponsible and shortsighted legal analysis ever provided to our Nation's military and
intelligence communities.” In an interview with Constitution Project staff, Grabam said: “They
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198. == According to a former Camp 7 OIC, Camp 7 was built “sometime in 2004” for
use by the CIA, although it was hikely not used for long since the CIA moved detainees out
of Guantanamo Bay in anticipation of the Supreme Court’s decision in Rasul v. Bush.>*

199. mumis On 6 September 2006, Mr. al Baluchi was transferred to Guantanamo Bay,

Cuba.

Simpemt (36/03/16 at 12096,
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214

sgmmm [0 October 2006, all of the detainees met with ICRC representatives for the

first time and gave detailed accounts of their torture and interrogations over the previous
3-4 vears. The CIA shrugged:**

winims o the CEAST Acting CIA Genensd Counsel Jobin Rizon cmatted the CIA sttvector and
other CIA sentor deaders, fiffowing a November 8, 2006, meeting wit the IORQ, stating

tofor i
part, seems t ihle, ms, put much \tock in the
fact thae the story cach dewminee fas mtd sbout fls tunsfer, treatment and

conditions of tonfinement wiis basically consistent, even though they had been
incommunicsdo with sach other throughout thele :Ee'emmn by us

iR
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218. =s==Medical doctor and psychotherapist Dr. Pierre Duterte, an international torture

expert, had stated that “Aside from the effects of physical torture, 1 have observed the
foliowing physical manifestations of post-traumatic stress disorder and other {raumas
among my paticnts: digestive problems, vision problems, body aches, and headaches. In
my opinion, physical and psychological effects may occur even twenty or more years after
the initial trauma.”**

219. wememi 1. Duterte also stated that “{S]evere trauma may “fragment’ the memory such
that many patients can no longer recall correct facts of conditions about a traumatic event,

and are unable to have chronological and logical memory of the traumatic events. They

SSmpwmm AE425E, At B (Declaration of Pierre Duterte). Dr. Duterte is expected to testifv at the
evidentiary hearing.
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instead recount mcmories that may contain details created as coping mechanisms during or

after the trauma.”™>™
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507wt A 2502 X X(MAH) at MEA-LHM-00001430-1435.
563 wahmmm [/ 2t MEA-LHM-00001431.

369 gy [ ]
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233 = inally, the 10 January Memorandum stated that the LHM interviews would be
documented on ClA-supplied laptops. If a detaince reported previous torture at the CIA
black sites, “even though coming from a detainee,” that information was “deemed by the
CIA to be national security information.” "> Therefore, FBI agents were instructed to create
separate memoranda to document those allegations of torture. rather than including them
in the same LHM memoranda created to document detainee answers to the casc-related
questions. The torture information, therefore, would be siloed away from detainee answers

that would be used to prosecute them.

Id. at MEA-LHM-
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235, ssmim S A Perkins testified that she reviewed “printed documents” from the CIA.Y7
At least one other interrogator requested and was given access to the CIA file on Mr. al

Baluchi and reviewed at the Office of the Chief Prosecutor.

> T(2/7/17 at 17561,
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wawem (1. 2l Baluchi appeared to agree wholeheartedly with everything he was “told” by

the agents, and seemed eager to offer corroborating information for each of the above
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244, asman [ 2014, upon release of the SSCI Exccutive Swmmary, the Republican

minority members of the SSCI released their own “Minority Views.” in which they

provided their own analysis of the RDI progmm_
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In judging what caused [Mr. Husayvn] to give up valuable intelligence .

is impossible to separate or disaggregate enhanced interrogation techniques
from rapport-building techniques after enhianced technigues are applied.
Enhanced interrogation techniques are designed to compel detainees to
cooperate with ¢uestioning and are used in conjunction with traditional

questioning methods or interrogation technique

CI Minority Views at 36,
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247. wmem T hrough the present day, Mr. al Baluchi lives in a black site (Camp 7) and

attends attorney-client meetings in a black site (Echo 2).

- i i w—
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6., we— A coyment:

wigsm T he military commission should suppress all of Mr. al Baluchi's statements.™! Courts
reviewing  statements for admissibility have not reviewed facts involving long-ferm
incommunicado detention, physical coercion, or severe psychological pressure by American
agencies for many years, since the Jim Crow era and the suppression of the civil rights movement.
The facts of these cases, brutal as they are, seem almost humane in comparison to the facts before
the military commission. U.S. treatment of Mr. al Baluchi in many ways defies legal analysis,
because it did not occur in a regime governed by law, but by raw power. [t was, by definition and
design, lawless.

wimmm The contral goal of the interagency cffort against Mr. al Baluchi and other prisoners
was to use violence to create a psychological condition in which the prisoners would provide
information without the use of further violence by interrogators. CIA called this process “learned
helplessness™; torture program architect Dr. James Mitchell called it “Pavlovian classical

5

conditioning.”**> Both phrases describe a psychological state in which the will of the prisoner is

permanently replaced by that of the questioners.

59 gm janes B, Mitchell & Bill Harlow, Enhanced Interrogation: Inside the Minds and Motives
of the Islamic Terrorists Trving to Destroy America 46 {2016).
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ey Mitchell believes “that only two EITs were required for the conditionmng process:
walling and sleep deprivation ™™ Interrogators could, and did, break human beings quickly: “by
sevenry-iwo hours detainees usually were starting (o look for ways o cooperaie. and thanks to the
conditionming process, |nterrogators) razrely had to use walling when a detainee drified back inte
being duplicitous.”™ This seventv-two bour benchmark appears to apply Mr. alBaluchi; the SSCI
Executive Summary states that Mr. al Baluchi underwent “EITs™ between 17-20 May 2003

mmme i/ alling and sleep deprivatiown. inconjunction with ice-water-drowning in a tarpaulin,
starvanon, forced nudify and sexual humiliation, hanging from the ceiling, bemg chaned to the

floor, and isolation from numan contact other than his captors for vears, broke Mr. al Baluchi—

psychologically and newrologically. Walling and other torments damaged Mr. al Baluchi’s brain,

For a short time, they literally drove him insane, ™ calling into question

how Mr. al Baluchi can cver know which of his memorics are actually his own.

' smmm\itchell & Harlow at 235
504 i1 ot 201

5 e € SO} Execntive Summary at 388, Mr. al Baluchi has no actual timeline of what was done
o Mr. al Baluchi and when Mr. al Baluchs cannot acquire such a timeline because (1) the
government refuses to produce the actual isformation: and {2) PO#4 prohibits Mr. ai Baluch: from
acquiring it through his own investigation

' muigamA t(achment J.
Wt rSee, e.z2., Attachrueni 1} AE200MM., Attt E.
3 e A {achment D al MEA-{0018-00005985-86.
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(1w My, af Baluchi’s alleged January 2007 statements were obtained by the use of

torture or ¢ruel, inhuman, or degrading treatment within the meaning of 10 US,C,
§ 948r(a) and the Due Process Clause,
mpmem T'he suppression standard in 10 U.S.C. § 948r(a), while technically more demanding than
voluntariness, is the best description of the evidence before the military comunission: “obtained by
the use of torture or cruel, inhuman, or degrading treatment.” This standard is not limited to
individual acts or statements. but provides an apt summary of the entire interagency project of
extrajudicial kidnapping, incommunicade detention, physical and mental abuse. secrecy, and lies
which provide the basis for this prosecution. “In the criminal context, confessions or testimony
procured by torture are excluded under the Due Process Clause because such admissions would
run contrary to ‘fundamental principles of liberty and justice which lic at the base of all our civil

>614

and political institutions.” The military commission should suppress all statements Mr. al

Baluchi allegediy has made to agents of the United States.

s Title 10 U.S.C. § 948r(a) provides in relevant part:®!>

A mampmm f o frammed v. Obama, 704 F. Supp. 2d 1, 24 (D.D.C. 2009) {quoting Brown, 297 U.S. at
286).

e\ ICRE 304(a)(1) contains the same ianguage.
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sdmmm oy clusion of statements obtainled] by torture or cruel, inhuman, or
degrading treatment.—No statement obtained by the use of torture or by cruel,
inhuman, or degrading treatment (as defined by section 1003 of the Detainec
Treatment Act of 2005 (42 U.S.C. § 2000dd)), whether or not under color of law,
shall be admissible in a military commission under this chapter. . ..
smam \(CRE 304(b)(3) draws its definition of torture from 18 U.S.C. § 2340, which in turn
draws on the United Nations Convention Against Torture and Other Cruel, Inhuman, and
Degrading Treatment or Punishment:®™® “an act specifically intended to inflict severe physical or
mental pain or suffering®"” (other than pain or suffering incident to lawful sanctions) upon another
person within the actor’s custody or physical control.”
=uim The Icading case in the D.C. Circuit on the meaning of torture is Price v. Socialist

People’s Libvan Arab Jamahiriva.®*® Under Price, the definition of torture involves two main

16 w18 U.S.C. § 2340, along with §§ 2340A-B, implements the United States Convention
Against Torture and Other Cruel, Inhuman or Degrading Treatment, G.A. Res. 39/46, UN. GAOR,
39" Sess., Supp. No. 51, U.N. Doc A/39/51 (1984) {hereinafter CAT], in the context of the United
States’” Reservations, Understandings, and Declarations. Congress added § 2340 in the Foreign
Relations Authorization Act, Fiscal Years 1994 and 1995, Pub. L. 103-236, 108 Stat. 464 (1994).
Title V, Section 306, which included § 2340, was titled “Torture Convention Implementation,”
and was contingent on the United States becoming a party to CAT.

o1 waigm“ Severe mental pain or suffering” is defined as the prolonged mental harm caused by or
resulting from: (A) the intentional inflict or threatened infliction of severe physical pain or
suffering: (B) the administration or application, or threatened administration or application, of
mind-altering substances or other procedures calculated to disrupt profoundly the senses or the
personality: (C) the threat of imminent death; or (D) the threat that another person will imminently
be subjected to death, severe physical pain or soffering, or the administration or application of
mind-altering substances or other procedures calculated to disrupt profoundly the senses or
personality.” MCRE 304(b)(3).

1 wimim 294 F3d 82 (D.C. Cir. 2002). Price arose in the coniext of the Foreign Sovereign
Immunities Act, 28 U.S.C. §§ 1330, 1602-11 [bereinafter FSIA], which allows suits against foreign
states or their agents for torture. See 18 U.S.C. § 1605(¢c) (before 2008), § 1605A (aficr 2008).
The FSIA draws its definition of torture from the Torture Victim Protection Act, 28 U.S.C. § 1350
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9

elements: severity and purpose.®!’ These elements serve to distinguish true torture from “mere

»620

police brutality.
=== The first inquiry is severity. The D.C. Circuit explained. “The critical issuc is

the degree of pain and suffering that the alleged torturer intended to, and actually did, inflict upon

the victim. The more intense, lasting, or heinous the agony, the more likely it is to be torture.”*!

The court gave “sustained systematic beating” and “tying up or hanging in positions that cause
extreme pain” as examples of “extreme, deliberate and unusnally cruel practices™ that meet the
severity requirement of torture ®*? It is permissible to infer the intent to cause pain from the facts

of the abuse.®® Courts have characterized treatment milder than that at issue here as torture,

(note) [hereinafier TVPA]. TVPA like § 2340, draws its definition from CAT. See Price, 294
F3dat92.

01w Price 294 F 3d at 92; Warmbier v. Democratic People’s Republic of Korea, 356 F. Supp.
3d 30, 46 (D.D.C. 2018) (“To establish torture, the plaintiffs must show that the conduct was
sufficiently severe and purposeful. ™).

SwimmPrice 294 F.3d at 93.

52 ]

57 weaiem]d. at 92-93 (quoting S. Excc. Rep. No. 101-30, at 14 (1990)); see also Fritz v. Islamic
Republic of Iran, 320 F. Supp. 3d 48. 80 (D.D.C. 2018) (“And, on the other extreme, we know,

for example, that “sustained systematic beating . . . and tying up or hanging in positions that cause
extreme pain’ clearly cross the line.” (quoting Price, 294 F.3d at 93)).

Omgm itz 320 F. Supp. 3d at 82.

2o Soo, .., Allan v. Islaniic Republic of fran, 2019 U.S. Dist. LEXIS 49541 (D.D.C. Mar. 23,
2019) (describing punches, kicks, sexually assaults, slaps, stress positions, refusal of access to food
and water, denial lavatories, mock executions, threats, and imprisonment in apartments, garages,
and basement prisons as torture).
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simme( nider D.C. Circuit law, torture is generally not a single event, but rather a course of
abusive treatment over time. Thus, “beatings, unsanitarv conditions, inadequate food and medical
care, and mock executions” over a period of eightcen months constitute torture.*>

memeei| he second inguiry is purpose. Regardless of “its specific goal,” conduct reaches the
level of torture “only when the production of pain is purposive, and not merely haphazard. [An
alleged torturer] must impose suffering cruelly and deliberately, rather than as the unforeseen or
unavoidable incident of some legitimate end.”®*® The D.C. Circuit, and indeed the TVPA itself,
provide obtaining information as an example of purposeful behavior which supports a finding of
torture. "’

wmem Cryel, inbuman, and degrading treatment is the “cruel, unosual, and inhumane
treatment or punishment prohibited by the Fifih, Eighth, and Fourteenth Amendments . . . 7%
“Conditions [of confinement] . . . alone or in combination, may deprive inmates of the minimal
civilized measure of life’s necessitics. Such conditions could be crucl and unusual under the

contemporary standards of decency . . . "% Unsanitary living conditions, long-term isolation,

LS [burn v. Islamic Republic of Iran, 699 F. Supp. 2d 136, 152 (D.D.C. 2010); see also Fritz,
320 F. Supp. 3d at 82 Regier v. Islamic Republic of Iran, 281 F. Supp. 2d 87, 91, 92, 97 (D.D.C.
2003); Cicippio v. Islamic Republic of fran, 18 F. Supp. 2d 62. 65 (D.D.C. 1998).

St Price, 294 F.3d at 94.

27 e 7. at 92 {quoting TVPA § 3(b)(1)): see also Warmbier, 356 F. Supp. 2d at 47 (finding
North Korean extraction of confession sufficient purpose to support allegation of torture).

il NMCRE 304(b)(4).
SR roddes v. Chapman, 452 U.S. 337, 347-48 (1981).
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limited diet, and denial of medical care are examples of Fifthy, Eighth, and Fourteenth Amendment

violations which can constitute CTDT. ™Y

mamme The psychological control established by the United States over Mr. al Baluchi was

critical to the success of the Fanwary 2007 interrogations. “Torfure and “enhanced intcrrogation
{echnigues” cmployed by the Governmend during the War on Terror have been shown te be “gearcd
toward creating anxicty or fear in the detainee while at the same time removing any form of cont ol
from the person to create a state of total helplessness. 72 The “Paviovian classical conditioning”
Dr. Mitchell's torture program created did not dissipate with the transfer of Mr. al Baluchi from
one CIA prison to another, but persisted well bevond January 2007, It continues to this daf;,-

_U

= This program of forcing a prisoner to produce mformation through conditioning was

O wmSoe, ¢ p. Rhodes, 452 U.S. at 347-48; Hutto v. Finmey, 437 1.8, 678, 685 (1978); Estelie
Moo o e S

Tl S a0 14874

3 el

072 mumm [iohamimed, 704 F. Supp. 2d at 27 (quoting Metin Basugly, Torture vs Other Cruel,
Infuanan, and Degarding Treatment: s the Distinction Real or Apparent? 64 Archives of Gen.
Psychiatry 277, 283 (2007,

63 o A giachment 1 Dr. -is expecied o testify at the evidentiary hearing,

s
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especially successful in Mr. al Baluchi’s casc because it included the neurophvsiological clement
of concussion and brain damage. Prolonged and extreme stress, like that associated with CTA

enbanced and standard inmterropation techniques, has a deleterious effect on frontal lobe

function.®™ At the same time, Mr al Bakschi suffered rom untreated Post-

bis

Concussion Syndrome.

SetbimMohcunmed. 704 F. Supp. 2d at 27 (quoting Shane O'Marm. Torruring the Brain: On the
Folk Psyctiwlogy and Folk Neurobiology Motivating ‘Enhanced and Coercive Interrogation
Technigues,” Trends in Cogaitive Sciences {20093}, Dr. O'Mara 15 expected to testify at the
evidentiary hearing.

O3 mapm A, [ 3¢ limienit 1. s expected (o testify ai the evidentiary hearing.
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= Walling and other forms of torture robbed Mr, al Baluchi of parts of his brain tissuc,

This brain damage means that
interrogating agents had the advantage not only of Mr. al Baluchi’s lcamned and entirely rational

fear of American inlerrogators, bul also of induced inability o handle thal fear or accurately

> actual facts which underlie lnimdreds of previous interro gations
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wemem'he constitutional rule is clear: Under the Fifth Amendment, otherwise “reliable and
probative evidence” must be excluded “for afl purposes” “when it is derived from involuntary
statements.”®® Even where the deterrence purpose of the exclusionary rule does not exist (such
as with foreign interrogators), the poisonous fruit of coerced statements arc inadmissible.®
Neither the statements themselves, nor their fruits, are admissible in a judicial proceeding.
Statutorily, 10 U.S.C. § 948r(c) provides in relevant part:®*
sddem (Qther statements of the accused.—A statement of the accused may be
admitted into evidence in a military commission under this chapter only if the
military judge finds—
(1) that the totality of the circumstances renders the statement reliable and
possessing sufficient probative value; and
(2) that— . ..

(B) the statement was voluntarily given.

(U) The test for whether a statement is voluntary “is whether the statement was a “product

O3 @eMichigan v. Harvey, 494 U.S. 344, 351 (1990).

S wetem Soe United States v. Abu Ali, 395 F.3d 210, 227 (4th Cir. 2008) (holding that statements
obtained from foreign defendants from foreign law enforcement agents outside of the United States
are generally admissible if voluntary), United States v. Yousef, 327 F.3d 56, 145 (2nd Cir. 2003)
(same); United States v. Karake, 443 F. Supp. 2d 8. 50 (D.D.C. 2006} (holding that conditions and
mistreatment of defendant while under foreign interrogation shocked the conscience, therefore
statements involuntary and inadmissible in U.S. courts).

SiCommme M CRE 304(a)(2) contains the same ianguage.

Filed with Td Appellate Exhibit 628 (AAA)
15 May 2019 Page 192 of 1205

UNCLASSIFIED//FOR PUBLIC RELEASE



UNCLASSIFIED//FOR PUBLIC RELEASE

of an essentially frec and unconstrained choice by its maker. ™™ “The line of distinction is that

at which governing self~direction is lost and compulsion, of whatever nature or however infused,
propels or helps to propel the confession.” %%

=& The techniques used to obtain statements are a critical focus of inquiry.** “[Tlhe
admissibility of a confession turns on as much on whether the techniques for extracting the
statements, as applied to #his suspect, are compatible with a system that presumes innocence and

assures that a conviction will not be secured by inquisitorial means as on whether the defendant’s

will was in fact overborne.”o*

ssmamThe analysis of voluntariness requires “careful evaluation of all the circumstances of

~643

the interrogation.’ These circumstances classically include but are “not limited to the

defendant’s age and education. the length of the detention, whether the defendant was advised of

2646

his rights, and the nature of the questioning, Other factors include “the defendant’s prior

041 gl [ Tnited States v. Murdock, 667 F.3d 1302, 1305 (D.C. Cir. 2012) (quoting Culombe v.
Connecticut, 367 U.S. 568, 602 (1961)).

12wy yifombe, 367 1.8, at 602.

4 g The military commission, of course, has prohibited Mr. al Baluchi from most independent

investigation to determine the techniques used to obtain statements from Mr. al Baluchi, whether
in Guantanamo or a different black site. when that information is held by a CIA employee or
contractor.

o4l oV filler v. Fenton, 474 U.S. 104, 116 (1985) (citing Gallegos v. Colorado, 370 U.S. 49, 51
(1962) and Culombe, 367 U.S. at 605).

645 wetaeem A fincey v, Arizona, 437 U.S. 385, 401 (1978). This very standard iliustrates why the
investigative prohibitions in PO #4 prevent a meaningful testing of voluntariness through a motion
to suppress. PO #4 prevents investigation into “all the circumstances of the interrogation” where
those circumstances are known to CIA employees or contraciors.

646 wumem Ay rdock, 667 F.3d at 1305-06 (citing Schneckioth v. Bustamonte, 412 U.S. 218, 226

(1973)).
Filed with Td Appellate Exhibit 828 (AAA)
15 May 2019 Page 1983 of 1205

UNCLASSIFIED//FOR PUBLIC RELEASE



UNCLASSIFIED//FOR PUBLIC RELEASE

experience with the legal process]] and familiarity with the Miranda warnings.”*"

=== For all the reasons described above, including almost four years of isolation, denial of

access to counsel or consul, ignorance of the legal system prosecuting him, conditioning to answer,
and actual physiological changes to Mr. al Baluchi’s brain structures, Mr. al Baluchi's answers to
questions from the FBI-CITF interrogation team were not the result of free and anconstrained
choice. “There is torture of mind as well as body: the will is as much affected by fear as by
force.”¢#

sgmam| 1 addition, the January 2007 interrogation was clearly the frmt of the prior years of
coercive interrogations. “Where a confession is obtained at a lawful interrogation that comes after
an earlier interrogation in which a confession was obtained due to actual coercion, duress, or
inducement, the subsequent confessions is presumptively tainted as a product of the earlier one. "%
Title 10 U.S.C. § 948r(d) provides:*>°
Determination of voluntariness.—In determining for purposcs of subsection
{c)(2)(B) whetber a statement was voluntarily given, the military judge shall
consider the totality of the circumstances, including, as appropriate, the following:
(1) The details of the taking of the statement, accounting for the circumstances of

the conduct of military and intelligence operations during hostilities:

{2) The characteristics of the accused. such as military training, age, and education

O g f 110y, 474 US. at 117,
43 e Wartss v. Indiana, 338 U.S. 49, 52 (1949).

4ol inited States v. Cuenio, 60 M., 106, 108-09 (C.A.AF. 2004); see also Al Rabiah v. United
States, 658 F. Supp. 2d 11, 36 (D.D.C. 2009) (holding that government had not carried its burden
to demonstrate a clean break between cocrcive and non-cocrcive interrogations).

O3CammNICRE 304(a)(4) contains the same ianguage.
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level;

{3) The lapse of time, change of place, or change in identity of the questioners
between the statement sought to be admitted and any prior questioning of the
accused.

= “This multi-factor inquiry aims to uncover whether there has been a “break in the
stream of events . . . sufficient to insulate the statement from the effect of all that went before.” %%
In addition to these enumerated factors—derived from Oregon v. Elstad®>—"courts should
examine, inter alia, the age, education, intelligence, and mental health of the witness; whether he
has received advice regarding his Constitutional rights; the length of detention; the “repeated and
prolonged nature of the questioning™; and the “use of physical punishment such as the deprivation
of food or sleep.™**

wimem  Additionally, courts should consider “the continuing effect of the prior coercive

techniques on the voluntariness of any subscquent confession. ™™ “The effect of carlier abusc
may be so clear as to forbid any other inference than that it dominated the mind of the accused to
such an extent that the later confession is involuntary.” %%

=== Aside from the tactics empioved by the interrogators themselves, conditions of

confinement—such as isolation or inhuman living conditions—directly affect the voluntariness of

55! wetelem M o hamnimed, 704 F. Supp. 2d at 25 (quoting Clewis v. State of Texas, 386 U.S. 707, 710
(1967)).

O e 70 (J.S. 298, 310 (1983).

O egtimMohammed, 704 F. Supp. 2d at 25 (quoting Schneckloth, 412 U.S. at 226).
054 i K1 rake, 443 F. Supp. 2d at 87.

O3S ammm] vons v. Oklahoma, 322 U.S. 596, 603 (1944).
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e —
statements. In Brooks v. Florida, for example, the Supreme Court beld that a confession was

involuntary where it was exiracted after hwo weeks of incommunicado dotention in which the

G

accused was “completely soder the control and dominion of his jail

s micrrogation foliowed an ¢xtensive perniod of incommumnicado delenfion an
abuse. Factors such as  “the length of the abuse. is seventy, and the fact that it was largeied to
overwhelm the [prisoner] mentally as well as physically™ weigh against a finding of atlenuation.
The Iength, severnity, and purpose of the abuse are especially important here because of the

zffcct on Mr. al Baluchi.

2 iagc

Omn this occasion, the conduct of intelligence operations is tor counseling exchision.

=== Fvaluation of Mr. al Balucht's individual circumsiances must take into account “the

07 3 89 17.S. 413, 414 (1967).
857 oV oficmmied, 704 F. Supp, 2d at 26,
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psychological effects of this lengthy and inbamane treatment ™™ Mr. 1l Baluchi’s forture-irduced

_!'s onc factor which cuts against a finding of attenuation.”™ Tn
addition to years of condiioning for intermogation cumpliancc_

-M r. al Balochi had no prior acquaintance with an legal svstem, much less the American
legal svstem. He knew only a lawless svetem of secret prisons. denial of access to counsel, and
torture. The RDI Program was in many ways an anti-legal system, designed to remove Mz, al
Baluchi from constilutional and human righis protections

=i | e stiple passage of time does nothing to suggeest attenuation, especially when the
time was spent nearly incomemunicado in a CTA-controlled prison. “When considering the amount
of time which has clapsed between the coerced confession and the subsequent one, courts have
never insisted that a specilic amount of time must pass before the tainl of carlier mistreatment has
dissipated. Indeed. as a legal matier, it has been held that the effects of earlier coercion could last

o1

for nearly one year.” “A totahty of the circumsiances inquiry, therefore, cannot be reduce

simpiy to mechanical computations of time, ™%
sdsim [Finaily, the change in individual questioners means little in this context. Over lus

vears in CIA custody, over 150 individuals interrogated Mr. al Baluchi, These three were simply

the latest in 4 long string of questioners. As inthe case of Binyam Mohammed, “even though the

identity of the individual interrogaters changed {from nameless Pakistanis, .

b7 e fo harnmed, 704 F. Supp, 2d at 27.

0t 21 27

867 wlum 77 2t 26 (citing Al-Rabiak classifisd opinion),
O07 il 7. 3t 26 (citing Schneckioth, 412 1.8, at 226),
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ol Suhail Abdu Anam v, Obama, the U.S. District Court for the District of Columbia

applied the above factors to determine that statements made by an Accused to United States
officials at Guantanamo Bay were tainted by prior maltreatment by different United States forces

in Afghanistan, *%*

The court inferred that the interrogators at Guantanamo had access to the
Accused’s coerced confessions overseas. “Far from being insulated from his coerced confessions,
his Guantanamo confessions were thus derived from them.” The court also found that the
Accused’s post-traumatic stress disorder “seemingly exacerbated the taint from any harsh
treatment.” %%

=ttF Although the military commission should exclude the statements under § 9481(a), it is
also true the Mr. al Baluchi’s alleged statements were involuntary. Either way, the military
commission should exclude them for all purposes.

(3)e=The statements are not “reliable and possessing sufficient probative value”
within the meaning of 10 U.S.C, § 948r(c)(1).
e Finally, the military commission should aiso exclude Mr. al Baluchi’s alleged

statements because they are unreliable. Like the Due Process Clause, Section 948r(c)(1) prohibits

2> H600

the admissibility of statements that are not “reliable and possessing sufficient probative value.

0t o696 F. Supp. 2d 1, 7 (D.D.C. 2010).
865 a1 d. 2t 8.
5% lmm [ ) U.S.C. § 948r(c)(1).
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e Cocrcion in itself diminishes the relinbility of statements. “[Als a practical matter.
resott to cocrcive tactics by an interrogator renders the information less likely fo be true. "7 The
District of D.C. concluded in the casc of Binyam Mobamuned that, “throughout his deicoiion, a

constant barrage of physical and psychological abuse was emploved in oxder to wmampulate him

and program him inlo telling investigators what they wantad to hear. _

=eE=Because 01’_pmi oked by chronic extreme stress, Mr. al Baluch: and

others like him are prone o confabulation, or the production of false memories. *™ 1t can be
“difficult or perhaps impossible to determine during interrogation whether the information that a
suspect reveals is true: information presented by the caplor to elicit responses during mterrogation
might inadvertently become part of the [subject’s] memory, especially becausc [subjects] are under
extreme stress and are required to tell and retell the same events that might have happened over a

period of years,” ™!

O e VS o fcpinied, 704 cat 24-235 {citing Linkieiter v. Walker, 381 LS. 618, 638 {19565)).

70w V£ o fycrmmed, 704 F Supp, 2d at 27,

ST wigme . at 28 (quoting O'Mara). Dr O*Mara is expected to {estify at the evidentiary hearing,

s
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= America does not have a system of government which tolerates conviction and

execution on the basis of evidence acquired by a program of torture and interrogation conducted
outside the realm of law. On a spectrum of interrogation abuses, this case lies at the end far from
civilized behavior consistent with a democratic state. If these statements were admissible, the most
fundamental constitutional and statutory protections would have ceased to function. The military
commission should vindicate these basic principles and suppress the statements at issuc here.

7. e Request for witnesses: As directed in AES24LLL, Mr, al Baluchi will make a
scparate request for witnesses to the government.

8. e =Certificate of conference: The govermment initially stated its position as follows:
“The Prosecution will oppose Mr. [al Baluchi's] motion to suppress statements made to law
enforcement in January 2007, As the Prosecution does not intend to introduce any staterment taken
from Mr. {al Baluchi} while he was in the custody of the United States and in the RDI Program
from 2003 to September 2006, the Prosccution opposes Mr. {al Baluchi]’s motion o suppress any
such statements on ripeness and/or mootness grounds.” Upon request for clanfication, the

government stated as follows: “The Prosecution will defer stating its position on any statements
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taken prior o the time Mr. [al Balichi} was in the custody of the United States until the Prosecation

has an opportunity fo rcad your motion and assess ifs merits.”
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= Very respectfully,

—_—"/
JAMES G. CONNELL, IHi
Learned Counsel

ey I
ALKA PRADHAN
Defense Counsel

s/
MARK E. ANDREU
Capt, USAF
Defense Counsel

s unsel for Mr. al Baluchi

s
STERLING R. THOMAS
Li Col, USAF
Defense Counsel

e /s//
BENJAMIN R, FARLEY
Defense Counsel
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e ERTIFICATE OF SERVICE

ot cortify that on the 15th day of May, 2019, { hand delivered the foregoing document

to be filed with the Clerk of the Court and served on all counsel of record.

sy gy
b o 21N

JAMES G, CONNELL, 111
Learned Counsel
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wemme A ftachment B
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|4 =5 EXECUTIVE SUMMARY*

1. s iIntroduction

_ # This Executive Summary stimruarizes the results of the review
cenducted by the Department of Justies {DOJ} Gifice of the Inspector
General {0iG) regarding the Federal Bureau of Investigation’s (FBI}
invalveident in-and obssrvations of detainee interrogations in

¥ Guantasame Bay ({GTMO), Afghanistan, and Irag. The focus of our

review was whether FBI ggents wilnesses incidents of detainse abuse in

the military zoses, whether FBI employees reported any such abuse te
thelr superiors or others, and how those reports were handled. The GIG
also examined whether FBI employees participated in any detalnes

: abuse. In addition, we cxamined the development sud adeguacy of the

i policies, guidanee, and training that the FBI provided to the agents it

deployed to the military zones.

88 As part of our review, the OIG developed and disiributed o

; detailed survey to over 1,000 FBI employeess who had deploved to bne or
; maore of the military zones, Among other things, the OIG survey sought
‘ information regaxding observations or knovwledge of specifically listed
nterview or intervogation technigques and other types of detainse

: treatment, and whether the FBl employses reported such incidents 1o

§ their FBI supervisors af athers.?

iR The OH; has redacted (Blacked out) from the pablic vergion of this report
informaticn: that the FBY, the Central intelligenoe Agency (€14}, or the Department of
y Defense [DOD} considered classified. We have provided full versions of the clesgified
. reports to the Department of Justice, the CIA, the DO, and Congreszional commitices.
; The effort to identify classified information in this report has been v significant factor
delaying relense of this report, To obtain the agenvies’ classification cominents, we
provided & dreft repeet to the FBI, the L8, and the DQD for classification review on
October 23, 2007, The FPBIand the ClA provided tinely responses. The DO
§ response was nol theely. Eeentuaily, the DOD provided initial classification o its
to uson Masch 28, 2008, However, we believed those classification markings were
over-inclusive, Alter ssveral additional weeks of discussion with the DOD about these
j issues, the DOD provided revised classification comments. The DOD’s delay in
X providing eonwoents, anwd i3 over-tnclusive indtial comments, delayed release of this
% report.

/ 2 #% Although a major focus of our investigation was to collect information
§ about the ohsesvations by FBI agents of DOD intervogation prasiices i the military

zanes, the OIG Aid not attempt to make an ultiolate ot determination regarding the
i allzged misconduet by non-FBI persornel. Such s determination would have exceeded
{hae DOJ DIG s jurisdiction. Moreover, the OIG Al not have access to afl of the

{Cont’d.}
}
J I
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8 The OIC alao interviewed more than 230 wiknesses and
reviewed over 500,000 pages of documents provided by the FBI, other
componenits of the Depariment of Justice {DOJ}, and the Department of
Defense (DGO} GIG employess made two trips to GTMO fo tour the
detention fucilities, review decuments, and interview wilnesses, nchuding
Hve detainees held there. We also interviewed ane released detaines by
telephione S

# Cur review focused primarily on the aclivitics and observations
of FBI agents deployed to military facilities under the control of the
Department of Defense between 2001 and 2004, With Hmited
exceptions, we weare unable to and did not investigate the conduct or
observationa of FBY agents regarding detatnees held at CIA Jasiiities for
several reasons. First, we were unabie to obiain highly classified
information about ClA-nontrotled facilities, what occurred there, and
what legal authoritdes governed their operations. Second, diaring the

course of our review welearned that i January 2008 the CIA Inspector
General had initiated a review of the TIA terrorist detention and
interrogation program. Therefore, our review focused mainly on the
conduct and observations of the approximately 1,000 FBIl employees
refated to detaines interviews in military zones,

A, & Orgevisation of Report

“ The OIG™s complete report, which contains the full results of
our review, has been classified by the relevant povernment agencies gt
the Top Secret/8CT level. The full report contains 12 chapters. The first
three chapters provide infroductory and background information,
mnchuding a description of the rote-of the PBI in the military zones and the
various FBI interrogation policies in place at the time of the Sepiember

1 attacks. Chapter Four discusses the FBI's involvement in the joint
interrogation of a *high value detainee,” Zayn Abidin Muhammed
Hussein Abu Zubgydab, shortly after his capture, and the subsequent
defiberations within the FBI regarding the participation of its agents in
jednt interrogations with agencies that did not follow FBL interview
paiicies. Chapter Five examines the disypute between the FBI and the

witnesaes, such as DOD nr ClIA personnel, who would have beets nncessary to make
such a determination.

2 ¥ Inaddition, the OIG examinad prior reports addressing the issue of
detainee treatmient inthe milltary zones, Among the most significant of those reports
were the Ohurch Repard, & review of DOD nterrogation aperations conducted in 2004
axd 2008 hy the DO, snd the Seferdadt-Purlow: Report, 8 DOD investigation in 2095 into
eeations of detaines shuse o MO :

o

— MEAFBI-Q0DZ2733
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womenensollNonconnonons

POD regasding the treatment of another detainse held al GTME,
Muhammad &i-Qahtani. The dispuie regurding Al-Qahtaosyd arvse from
the tension betwesn the differing interrogation techniques employed by
the FBI and the military. This disputs was elevated to highes-level
officials and eventually resclved in favor of the DOD’s approach.

& Chapier Biz examines the FBI's responae to the public
disclosure of detaines mistreatment at Abu Ghraib prison i rag and
related converns expressed by FBI agents in the milttary zones, These
responses included iasuance of the ¥FBUs May 2004 Detaince Policy,
which reminded FBI agents not to use force, threats, or abuase in
detainer intérviews and instructed FBI agents niot to participate in joint
interviews in which pther agencies were using technigques that were not
in complignos with FBI rides. The FBI alse conducted an internal review
o determine the extent of the FBUy knowledge regarding detainee
mistreatment. The seventh chapter discusses the communication. of FBI
policies to FBI employees who were deploved in military zones, inchuding
the FBY's sfforts to provide training and giidance to its agents on
appropriate inlerrogation techniques.

8 Chapters Eight, Nine, and Ten detail the results of the 0IG%s
survey and investigation ihto what FBI agents saw, heard about, and
reported with respect to detainer interrogations in GTMQO, Alghanistan,
and Irag.

MEAFBIC0022734
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# Chapter Eleven discusses sur investigation of eighit separate
allegations that FBI agents in the military zones were invedved in
detainse abuse or misireatent.

88 Chapter Twelve presents the OIG's conclusions and
recommendations.

B. {U} Summary of OIG Conclusions

R Ouwr report found that after FBI agents in GTMO and other
military zones were confronted with interrogators from other agencies
who tsed more apgressive interrogation techniques than the technigues
that the FBI had successfully employed for many years, the FBI decided
that it would not participate in joint interrogations of detainees with
other agencies in which technigues not allowed by the FBI were uised.

B Our review determined that the vast majority of FBI agents
complied with FBI interview policies and separsted themselves from
interrogators wiio used non-FBI techniques. In & few tnstances, FBI
ageots used or participated in interrogations dating which technigues
were Rsed that would not normally be permitted in the United Stajes.
These incidenis were infrequent and were sometimes related to the
widamiliar circumstances agents encountered in the military zones.
They in no way resembled the incidents of detsines mistreatment that
ocourred at Abu Ghraib.

R However, FBI agents continued to witness interrogation
techriiques by other agencive that caused them concern. Some of theae
concerns were reported to their supervisors, which sometimes resulted in
friction between FBI and the military over the use of these interrogation
techmiques on detainees. Some FRI agents” concerns were resolved
directly by the agents working with their military counterparts; while
ather concerns were never reported. Ultimately, however, the DOD made
the decisions regacding which interrogation techniques could be used on
the detainees in military gones. in our report, we describe the types of
technigues that FBI employses reported to their supervisors,

¥R We also conclisded that the FBI had not provided sofficient
guidance to ity agents o how to respond whsn confronted with militery
interrogators who used inferrogation techaigues that wers not permitied
by FBI policies.

8 In sum, while our report concluded that the ¥Bl eould have
provided clearer guidance eatlier, and while the FBI and DOJ could have
pressed harder for resolotion of FBI concerns about detainee treatment,
we believe the ¥BI should be eredited for its conduct and professionalism

ﬂ MEAFBRI-GOVR2735
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5 S W———

i in detaines interrogations in the military zones and in generally avoiding
participation in detainee abuse,

' #8 The remainder of this unclassified Executive Bummary
} summarizes in more detall the faptual background and findings
contained in our fall report.

§ . # Pactusl Background

94 As a result of the September 11 attacks, the FBI ¢hanged its
b top priority to counterterrorism and preventing terrorist attacks i the
. United States. As & conseguence of this shift in its priorities, and in
recognition of the FBIs investigative expertise and familiarity with
al-Qaeda, the FBI became more involved in collecting intelligence and
evidence overseas, partivalardy in military zones in Afghardstan, at

b GTMO, and infraq.

#4 Beginning in December 2001, the FBI sent 3 small number of
agents and other employees to Afghanistan to ebtain actionabls
! intelligence for fts counterterrorism efforts, primarily by interviewing
y detainess at various facilities. InJanuary 2002, the military began
transferring “iHegal snemy combatants” from Afghanistan to GTMQO, and
the FBI began deploying personnel to GTMO to obtain further intelligence
ang eyidénce from detainees in cooperation with military interrogators.
} Following the invasion of Irag in March 2003, the FBI alsp sent agents
§ and other enaplevees o frag for the primary obiective of coliecting and
analyzing information 1o prevent terrerist attacks in the United States
and to protect LLE. persorinel or interests overseas,

; B FBI deployments in the military zones peaked at approzimately
. 25 employees in Afghanistan, 30 at GTMO, and 60 in Irag at any one
time between 2001 and the end of 2004, the period covered by cur
review. In total, more than 200 FBI employess served in Afghanistan

' between late 2001 and the end of 2004, more than 500 employees served
N at GTMO during this period, and more than 260 served in Iraq. Ineach
niflitary zone, FBI agents were supervised by an FBI On-8cene
CUommandet.

T, AR FBI and DOD Interrogation Rolicies
! &. P9 FBI Polivies Prior to the Septemiber 11 Attacks
# Most of the FBI's written policies regarding permissible

A interrogation techniques for its agents and for its agents’ conduct in
; collabiorative or foreign interviews were developed prior to the
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September 11 attacks. When these policies were drafied, they reflected
the FBVs primnary focus on domestic law enforcement, which emphasized
obigining information for use in investigating and proseculing crimes.
These policies are designed to ensurs that witness statements met fegal
and constitutional reguirements of voluntariness so that they would be
admissible in US. couris. Tnoaddition, the FBI has consistentiy stated its
belief that the most effective way to obtain accurate information is'to tse
rapport-building techniques in interviews.

#5 Conducting Interviews The FBI's Legal Handbook for Special
Agenis states, among other things, that “fijtis the policy of the FBI that
no atterapt be made to obtain a statement by force, threats, or promiises,”
The FBI's Manual of Administrative and Operationsl Procedures {MAOP}
describes the importance of FBI agents not engaging in certain activitiss
when condieting investigative activities; incluiding foreign
counterintetligence, and specifically states that “[njo brutality, physical
violence, duress or intimidation of ingividuals by our employees will be
eountenanced . . . 7

9 Joint Interviews Priorfo the September 11 attacks, the FBI
had policies for working with other goveriunent agencies, both domestic
and foreign, in joint or cooperative investigations. However, the FBI's
waork with the military in GTMO, Afghanistan, snd Irag reised new issues
regarding which agency's interrogation pelicies would apply and how the
FBI would work with personnel fromi other agencles who operated wnder
different interrogation rules. FBI agents told us that they have always
been trained te adhere to FBI protocols, not to other agencies’ rules with
respect to interview policies or evidence collection.

#8 However, the FBI's expanded mission after the September 11
artacks gave rive to clrcumstanses in whish {1} entitiss nther than the
FBI were the lead agencies and had custody of the witnesses, {2}
proseeution-of crimes was not necessarily the primary goal of the
interropations, and {3) the evidentiary rulsw of U.8. Article [ conrts did
neot necesaarily apply. As a conseguence and as detailed below, sxisting
FBI policies were not always sufficient to address these sircumstanses.

¥ Reporting Misconduct FBI policies prior to the September 11
attacks required ¥BI agents to report to FBI Headguarters any incidents
of misconduet or improper perisrmance by other FRI emplayees,
However, the duty of an FBI employes to report on the activities of non-
FBI government personuel was Hmited to criminal behavior by other
personnel, We did not find any FBI policy prior to May 3004 timposing an
oblipation on FBI exployees to report abuse or mistreatrnent of detainees
by non-FBI government employess falling short of a erime.

vi »

MEAFRI-OOVR2737

Filed with Td Appellate Exhibit 828 (AAA)
15 May 2019 Page 384 of 1205

UNCLASSIFIED//FOR PUBLIC RELEASE



UNCLASSIFIED//FOR PUBLIC RELEASE

; sepescrcd I covivosone

: B. # DOD Interrogation Policies

¥ 1o our repert, we summarize the detaines interrogation policies
} adapted by the DOD afler the September 11 attacks for prisoners and

¥ detainees. These policies were generally developed for use it war zones

5 rather than in the law-enforcement context. Therange of permissibic
DOD techniques was ezxpanded after the September 11 attacks and was
modified over time. These military policies permitted techniques that

. were inconsisient with the FBY's longstanding approach towards witness
} mrroRations.

#8 Although DIOD policies were not applicable to FBI agents, they
) were relevant to our repaort for several reasons. First, as detailed below,
i the tensions betwesn DOD policies and the FBYs interview pelicies

N created concerns for some FBI agents in the military zones which
sometimes led to conflicts betweesn ¥FBI and DOD employees.

i & Second, FBI agents in the military zones had & unigue

) opportunity to observe the conduct of other agencies’ interrogators,
tnciuding conduct related to alieged detainee abuse in GTMO, Irag, and
other detentivn facilities: A significant portion of aur review involved the
! FBUs observations regarding the treatment of detainees by military

i interrogaiors. Because military interrogaiors were governed by the

i ROD’s interrogation policies, these policics are relevant to the OIGs
report.

j 8 Third, in May 2004 the FBI instructed its agents to report to

their superiors any incidents of known or suspected abuse or

mistreatment of detainess by other agencies’ inderrogatars, Some FBI

agents were told that they should report any abusive inlerrogation

i technigue that the agent believed was outside the legal authonty of the

3 interragator. This instrustion requured FBI agents to have somne

_,' familiarity with other agencies’ policies, which we briefly summarize
below.

r 89 DOD Palicies for GTMO When inferrogations began at GTMO
i in Jamaary 2002, msilitary interrogators relied on Army Rleld Manusl 34-
58, Intelligence Interrogation, for guidance as to permissible interrogation
technigues. o additionsl to conventional divect guestioning techniques,
} Field Manual 34-562 permitied military interrogators t6 utilize sapthods
that, depending on the manner of their use, might not be permitted
under FBI policies, such as “Fear Up (Harsh),™ defined as exploiting @
detainee’s pre-existing fears including hehaving in an overpowering
manner with g loud and threstening veice. On December 2, 8002, the

H Secretary of Defense approved additional technigues for use on detainees
¢ at GTMO, including stress positions for a muaxinus of 4 hotrs, isclation,
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deprivation of light and auditory stinuli, hooding, 20-hawr ) ‘
interrogations, removal of clothing, and exploiting 4 detainee’s individuat
phobias {suck as fear of dogs).

& On danuary 18, 2003, the Secretary of Defonse rescinded his
approval of these techniques, On April 16, 2003, the Secretary of
Defense promutgated revised guidance approving 24 techniques for use
at GTMO, most of which were taken from or dlosely resembled thase in
Field Manual 34-52. The Apel 2003 QTMO Policy also approved the use
of dictary manipulation, environmental manipulation, sleep adjustment,
and {zolation. This policy continued in effect for GTMO until September
2006 when the 1.8, Army issued Field Mamaal 2-22.3; discussed below.

#4 DOD Policies for Afghanistan Prior to 2003, the only oificial
guidance regarding military detainee interrogation iechniques in effect in
Afghsnistan was that contained in Field Manual 34-52. In early 2003,
the military followed & palicy that permitted techmiques similar to those
approved uhder the Decsmber 2002 TMO Policy, insluding isolation;
sicep adiustment, hooding, dtress positions, sensaery deptivation, and
mild physical contact, In February 2003, after a military investigation
into two detaines deaths at the Bagram Coilection Point in December
2002, the military revised its approved interrogation tactics and
prohibited handeufling as a means to enforse sleep deprivation and
physical contact for interrogation purpeses.

8 In March 2004 the military issued 2 new policy for Afghanistan
interrogations that was hased on the prior Afghanistan policies and the
&pril 2003 GTMO Pelicy. This policy added dietary manipulation and
snvironmental manipulation to the list of approved techniques and
relaxed the prior prohibitions on using stress posifions as an incentive
for cooperation. InJune 2004, in the aftermath of the Abu Ghvaib
disclosures, the mihtary in Afghanistan adopted the same policy that was
issued for Irag on May 13, 2004 {discussed belaw).

§8 DOD Policles for Irag For the first few nionths of the war in
irsq, military interrogators were governed by Field Manual 34-32. In
September 2003, the DOD adopied a policy describing 29 permissible
interrogation techniques. Most were adopted nearly verbatim from the
April 2003 GTMO Pohey approved by the Secretary of Defense, but
additional approved techuigues incladed muzzled military working dogs,
sicep management, yelling, loud music, light control, and stress
positions for up to 1 hour per use.

W On Qctober 12, 2003, the Caramander in Irag rescinded

approval for several of these techniques. On May 13, 2004, in the wake
of the Abu Ghraib abuse revelations, the military further revised ita
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policies to specify that “guder no nircumstances” would requests for
certain techniques be approved, including “slesp management, stress
positions, change of scenery, divt manipulation, environment
manipalation, or sensory deprivation,” In January 2008, the military
adopted an interrogation pelicy for {raq that approved only those
techniques listed in Field Manual 34-52, with additional safeguards,
prohibitions, and clarifications, inchuding explicit prohibitions against
the removal of clothing and the use or presence of military working dogs
daring interrogations,

o8 Field Manusi 2-323.3 In September 20086, the U1.S. Aony
iasued Field Mangdal 2-22.3 in fulfillment of 2 mandate of the Detainee
Treatment Act, enacted in December 2005, requiring a uniform standard
for treatment of detaibees under DOD custody. Field Manual 2-22.3
reiterated and slaborated on many of the technigques listed In its
predecessor, Field Manual 34-52, but placed moch greater emphasis on
rapport-based interrogation technugues similar to those endarsed by the
FBI. I alsoidentified seversl prohibited getivus, including sudity, sexual
acts or poses, beatings, waterboarding, use of military dogs, and
deprivatipn of food of water. Field Manusl 2-23.3 alse placed speeific
controls on the use of the techunique of isclating detainees from other
detainees. However, Field Manual 3-22.3 was not in effect during any

part of the period thiat was the focus of the OIGs review.
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V. 4 FBI Concerns about Military Interrogations at GTMO

#% Late in 2002, ¥BI agents asaigned to GTMO alse began raising
guestions to FRI Headquarters regarding harsh mierrogalion techiguss
being used by the military:. These concerns were fboused particularly on
the tréatment of Muhammad Al-Qahtani, who had unsuccessfully
attemptsd to enter the United States in August 2001 shortly before the
September 11 attacks, allegedly for the purpose of F‘emg an additional
highjacker, After his capture and foarssfer Lo QTME, ALQabiand resisted
initial FBY attempis to interview hin, In Seplember 2@02, the military
asstimed conteol over his interrogation, although behavioral specialists
from the FRI continued to sbserve and provide advice.

% The FBI agents became concemmed when the military
anneuneed 8 plan to keep Al-Qabtani awake during continuous 20-haur
interviews every day for an indefiniie perind and when the FRI agents
observed military interrogators use wcreasingly harsh and demeaning
techrigues, such as menacing Al-Gahtani with a snarling dog during his
miterropation,

B The friction betwoen FBI officials and the military over the
mterrogation plans for Al-QGahtani increased during Octoher and
November 2002, The FRI contirnied to advoeate a leng-termm rapport-
based strategy, whilc the military insisted on a different, more aggressive
approach. Detween late Novernaber 2002 and mid-Jdenuary 2003, the
military used rumerous aggressive techmigaes on Al-Qalitan, including
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P attaching a leash to him and making him perform dog tricks, placing bim
in stress positions, forcing him to be nude in front of a female, accusing
him of homosexuality, placing women's underwear on hig head and gyer
; his clothing, and imstructing him 1o pray to an idol shrine, FBI and DOQJ
b : officials did not learn about the techniques used hebween Iute November

i 2002 and mid-January 2003 until much later. However, in sarly
December 2002, an agent learned that Al-Quhiand was hospitaiized
briefly for what the military told the FBI was low blood pressure and low
gorg body temperature. :

9 As a result of the interrogations of Al-Qahtani and other
detainees at GTMO, several FBI agents raised concerns with the DOD
and FBI Headguarters dbout: {1} the legality and effectiveness of DOD
tochniguies; {Q) the impant of these technigies on the fitture grogecution
of detainess in court or before military commissions; and {3} the potential
prokiems that public exposure of these technigues would create for the
FBI as an agency and FBI agents individually. Some of these cancerns
! were expressed to FBI Headquarters in e-mails from agents at GTMO.
¥ The mfntmal response that some of these agents received from FBI
Headquariers was that agents could continue to witness DOD
interrogations volving non-FBI anthorized technigues so long as they
did not participste.

¥ During this period, however; FBI agents continued to raise
objections directly with DOD officials at GTMO and to seek guidance
from senior officials in the FRPs Counterterrorism Division, No formal
# responses were evér received by the agents who wrote these
3 corrumunications.

8} We determined, however, that some of the FBI agents’

) concernis regarding the DOD’s intervogation approach at GTMO were

g communicated by officials in the F8Ps Counderierrotism Bwision to

3 senior officials in the Criminal Division of BOJ and ultimately to the
Antnrney General. FBI Headquarters officials suid they discussed the
lsue in meetings with senior officials in the DOJ Criminal Division. Two
} witnesses told us that they recalled conversations with Alice Fisher {at

) the time the Deputy Assistant Attorney General for the Criminal Division}
regarding the inefectiveness of military inierrogations at GTMO, but they
did not recall discussing specific fechniques with Fisher: Figher toid us
that she could not recall discussing detainee treatment or particular

4 interrogation techniques with the ¥BI, but that she was aware that the

) FBI did not consider DOD interrogations at GTMO to be effective.

# Concerns about the efficacy of DOD interrogation techniques

¢ also reached then Assistant Attorocy General for the Criminal Division
i Michael Chertoff, Deputy Attorney Genersl Larry Thompson, and

M
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Attorney General John Asheroft. The senior-leved witnesses we
interviewed generaily said they recalled that the primary concern
expressed about the GTMQO interrogations was that DOD technigues and
interrogetors weve ineffeetive at developing actionabls intelligence. These”
sentor DOJ offictals did not identily FBI agents’ concerng about the
iegality of the technigues or thelrimpiact on future prosecutions as a
forus of these discussions.

% In addition, we were unable to determine defiritively whether
the concerns of the FBI and DOJ about DOD interrogation technigues
wers ever addressed by any of the federal government’s inter-ggency
structures created for resolving disputes about anti-terrorism isstes.
These structures included the Policy Covrdinating Committee, the
“Principals” Commiitee, and the “Deputies” Commitiee, all chaived by the
National Security Council (NSC). )

BH Several senior DOV Criminal Division officials told us that they
raised concerns about particular DOD detainse praciicss in 2003 with
the National Security Council, but they did not recall that ény changes
were made at HTMQO as g result. Several witnesses alse told us that they
believad that Attorney General Ashorolt spoke with the ¥8C or the DOD
abaout these concerns, bl we could not confirm this becange former
Attorney General Asheroft declined o be interviewed for this review.

B We found no enidence that the FB's concerns influenced DOD
interrogation policies, Ultimately, the DOD made the decisions regarding
what interrogation techniques would be used by military interrogstors at
GTMQO, because GTMO was a DOD facility and the FBI was there in a
support capacity. Similarly, the DUD controlled what techniques wers
used in Afghanistun and Irag. As a resull, ence it was clearly estatilished
within each zone that military interrogators were permitted to use
interrogation techaigues that wire ot awvailabdle to FBLagents, the FBI
On-Scene Commanders said they often did not elevate additional reports
of harsh detainee interrogations to their superiors at FB! Headguarters,

M Eventizaily, the DOD medified its own policies as a result of its
internal deliberations. As noted above, on January 15, 2003, Defense
Secretary Rumsleld regeinded his prior authorization of some of the more
aggressive DOD interrogation technigues. In Apnl 2003; Al-Qahtangd
became cooperative with military interrogators. Based on the
information we obtained in the OIG gsurvey and our follow-up interviews,
we helieve that around this time the military also reduced the frequesncy

¥ Former Attorpey General Asheroft declined to be interviewed for this review.

..
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and severity of its use of many of the technigues that concerned the FBE
s deployed at HTMO.

R Wealso determined that the DOD opposed the propossd for Al
¥ Cabdani, and the proposal was never adopted. Moreover, Al-Oahiani

i began cooperating with wilitary interrogators in April 2003, ohviating the
urilerlying rationake for the proposal.
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Vi. % The FBI's Response to the Disciosure of Deha!nee
Mistreatment st Abu Ghwmib

a8 i January 2004, senjor mansgers in the FBI learned about
alicgations of prisencr mistreatrnent at Abw Ghraih prisec in Iraq.
Managers in the FBI’s Counterterrorism Division agreed with the
recommendation of the FBUs Ou-Scene Commender that the military
should conduet the investigation into the alleged abuses at Abu Ghraib
without the assistance of the FBI, because the matter was outside of the
FBI's mission and the FRUs participation might harm its relationship
with the military.

# However, as describad below, public disclosure of explicit
photographs and acceunts of detainee mistreatment at the Abu Ghraih
prison in late April 2004 triggered a significant effort within the FBI to
assess the adeguacy of its own policies regarding detainer treatment in
the military zones and to determine what, if anything, its agents knew
about detaines misireatment at Abu Ghraib, GTMO, and Afghanistan.

A.  §& The FBI's May 2004 Detainee Policy

# Following the Abu Ghraib disclosures, the FBI quickly
determined that although existing FBI policies prohibited FBI agents
from ukilizing coercive interview techuigues, no policy had sver been
issued to address the guestion of what FRI agents shauld do if they saw
non-FBI1 terrogaiors using ceercive or abusive technigues. On May 19,
2004, the FBI General Counsel issued an official FBI policy regarding
“Prestent of Frisoners and Detainees,™ This policy included the
following instructivns for FBI agents in dealing with detainees:

» B Apents were reminded that existing FBI policy prohibited
agents from obtaining statements during interrogations by
the use of force, ihreats, physical abuse, threats of such
abuse, or severe physical conditions.

®  f Agents were told that FBI{ personnel may not participate
i any iréatment or use any intcivogation technique that is
in violation of these guidelines, regardices of whether the co-
interrogator iy in compiiance with his or her own gaidelines:
If a co-tnterrogator is complying with the rules of his or her
agency, but is oot in compliance with FBI rudes; F81
pevsonnel may not participate i the nterragation and must
remave themselves from the situation.

7 @ We refor to the policy as the *¥BI's May 2004 Detaines Falicy.”

.,
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' e % Agents were teld that if an FBI emoployee knows or
suspects non-FBI personnel has abused or is abusing or
mistreating a detainee, the FBI employes must report the
incidsnt to the FBI On-Bcene Commander, who shall report
! the situation to the appropriate official at ¥Bl Headguarters,
Ve FBI Headquarters is responsible for further follow up with
the other party. )

) B. @4 Uouncerns Expressed by FBI Agents in the Field

8 Shortly after the public disclosure of the Abu Ghraib abuses,
) several FBI agents in the military zones expressed significant concerns
! about how the military’s use of certain interrogation techniques could
) affect the FBI. For example, in May 2004 an FBI supervisor stationed in
Afghanistan sent a-series of e-mails to senior Counterterrorism Divising
officials in FBI Headguarters stating that slthough the military had
temporarily restricted the use of aggressive interrogation techniyues
! such ss stress positions, dogs, and sieep deprivation, military
} interrogators were bkely to resume such methods soon. The FBI
supervisar stated that even if the FBI was not present during such
intesrogations, FRI ggents would inherently be participating in the
process becauge they would be interviewing detainees who had either
t recently been subjected to such technigues by the railitary oy who would
3 ke subjected to them affer the FBI interviews were completed. He
guestioned whether it would be ¢thical for FBI agents to be involved in
sueh g process and whether they would be held culpable for detainee
abuse. He recommended that the FBI move quickly to issite definitive
guidance to its agents in Afghanistan. By this time, the FBI Office of
General Counsel was in the process of drafting the FRI’s May 2004
Detainee Policy {desoribed above).

] ) However, almost immediately after the FBI's May 2004

¥ Detainee Policy was issued, several FBI employees raised additions]
questions and concerns. In late May 2004, the F8l's On-Scene

. Commander in lrag tranamitted an e-madl 1o genior mansgers in the

£ FBI's Counterterrorism Division siating that the instruction in the FBl's
) May 2004 Detaince Policy that agents report any known o suspscted

) abuse or mistreatment did nat draww an adequate line between conduct

' that is “sbusive”™ and technigques sueh a8 stress positions, sleep
mansgement, staipping, or loud music thet, while secenmingly harsh, may
! have been permissible under ordexrs or policies applicable to non-FBI

j nterrogators. '

#8 In lute May 2004, the FBI General Counsel stated in an ¢-mail

to the FBI Director that agents who asked sbotit the meaning of “abuse”
i in the FBI's May 2004 Detainee Policy were being told that the intent of

MEAFRI-GOVZ2746

Filed with Td Appellate Exhibit 828 (AAA)
15 May 2019 Page 373 of 1205

UNCLASSIFIED//FOR PUBLIC RELEASE



UNCLASSIFIED//FOR PUBLIC RELEASE

the Policy was for agents to report conduct that they “know or suspect is
beyend the authorizgation of the person doing the harsh interrogation,”
and that there was nio teason to report on “routine™ harsh interrogation
techniques that the BOD had authorized its interrogators to use,
Cansistent with this interpretation, senior FRI officials in the
Counterterrarism Division drifted a “clatfication” of the May 2004
Detainies Policy instructing FBI agents to report any techniques that
exeeed lawiilly suthorized prantices.” This clarification was never
formally issued, although the interpretation contained in it was
communicated to some FBI agents in the military zones.

8 In addition, in responae to concerns expressed by agents and
attarneys in the FBLafter the May 2004 Policy was issued, the FBI
General Counsel directed lawyers in the Office of General Counsel to
prepave legal advice that addressed, among other things, how long FBI
agents needed to walt after anocther agency interrogated & detaines so as
not o be considerad a pacticipant i the harsh Interrogation. Several
drafts of supplemental policy to address this issue were prepared by the
Office of Genersl Counsel, hut none was ever finalized. However, as
detailed in Section VII below, this issue was addressed in training
provided to agents prior to their deployment in the military sones.

£, B O3 Assessment of FBI Palicies

B As described below, our report concluded that while the FRY
provided some guidance o its agents about conduct in the military
zanes, FBI Headquarters did not fully or timely respond to repeated
requests from ity agents in the military zones for additional gmdemw
regarﬁmg their participation’ i detaines interrogations.

54 FBI Interview Technigwes Although FRI agents were awars
that FBI policies regarding interviews probibited the use of threuts or
oeercion, we believe that the agents had several reasens to be'uncertain
about whether the rules were different in the military zones. Following
the September §{ sttacks, the F8I announced a change in priorities from
eviderce collection for prosecution to intelligence coliection for terrerism
prevention, In addition; conditions at detention facilities in the militaxy
zones were vastly different from conditions in U.S. jaile or prisons. We
helieve that under these cireumstances FBI agents in the military zones
could reasongbly Have concluded that traditional law enforcenient
constraints.on interview technigques were got strictly applicable in the
military zones, particilusly with respect to “high value” detainees.

P Ultimately, sexior FBI management determined that pre-
existing FRI standards showld remain in effect for a1l FBI interrogations
in military zones even where Riture prosecutinn was not contemplated.

Xvi

e
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ay 2004 that it needed to ssue
writien guidance addresaing the question of whether its pre-
September 11 policies and standards for custodial interviews should
! continue to be strictly applied in the military sones,

% Joint Interrogations The FBI's May 2004 Detainee Policy
stated: “If a co-interrogator is in compliance with the rules of his or her
. agenicy, but is not i corapliance with FBI rules, FBI personnel may not
) participaie in the interrogation and must remove themselves fror the
] situgtion.” Yet, the question of whether the FBI shawdd participate i,
assist; or pheerve interrogations conducted by others using non-FBI
technioures was raissd to FBI Headguarters well bafore the Abu Ghraib
! scandal broke, and we believe that the FBI should have clarified its
} guidance before May 2004,

#8¥ FBI Intsrrogatioas Pollowing Other Agencies’

! Interzogations The FBIs May 3004 Detaines Policy alse does not

3 address the iseue of whether FBI agents may imterview @ detainee why
had previously been subjected to non-FBI interrogation techrdques by
other agencies. Although the problem was dimimished samewhat when
the military promulgsted g new, aniformu interrogation policy in 2006 for
¥ all military theaters that streeses non-coercive interrogation approaches
} {Field Manual 2-22.3}, we believe this has not Rdly eliminated the need
for clearer FBI guidance with regard to this questson The re'vxsed
mslttary pehcy still permits DOD mtcrrog

! hat PRI age bably cannot empio

#R We therefore recomisend in out repest thed the FBI consider

) completing the project that its Office of General Counse] began shortly

3 after the issuance of its May 2004 Detainse Bolicy and address the lssue
of when FRI sgents may interview detainees previously interrogated by
other agencies using non-FBRI techniques. We also recommend that the
FBI address the cirmumstances under which FBI agents may use

} information obtained in interrogations by other agencies that employed

) non~FBI techuigues.

MR Reporting Prior to issnance of the FBIs May 2004 Detaines

} Paiicy, the FBI did not provide specific or consigient guidance to its
agents regarding when or how the conduict of other agenciss toward
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detainees should be reported. Semie ageots lold us they were instructed
o report proebiematic inierrogation fechnigues, but the definition of what
to report was leflt undlssr. Leaving this matter to the diseretion of
individust FBI agents put then in a difficudt pesition because FBLagents
were trving to establish a cooperative working relationship with the DOD
while fulfilling thett ingeligence-gathering responsibifities. Under these
cireumsiances, FBY agents had reasons to avoid making reports
regarding potential mistreatment of detainees. In addition, the agents
iacked information regarding what techriques were permissible for noris
FBI interrogators. It was therefore oot surprisiog that some agents whe
fater told us that they nhserved or heard about potentisily coercive
interropation techniques did not report such incidents to anyone at the
time.

#H It is important fo note, however, that despite the absence of
clear guidance, several FBI agents brought concems about other
agencics” interrogation techniques to the atiention of their On-Scene
Comumanders or senior officials at the FBI. We believe these agents
should be commended for their actions,

#8981 addition, in ght of the recurring instances bepinningin
2002 in which FBY agents in the military zones raised guestions about
the appropriateness of uther agencics’ interrogation techniques, we
believe that FBI management should have recognized gsooher the need for
clearer and more consistent standards and procedures for FBI agents to
wiake these reports. I this issue had besn wore fully addressed by ¥Bi
and DOD Headguarters officials, it would have reduced friction between
¥Bl agents in the military zones and their military counterparts. Such
an approach shouwld have glarified: {1} what DO policies were, {2} haw
the DOD was: dealing with deviations from these policies, and {3} what
EBI agents should do in the event they observed such deviations.

9 The FBI's May 2004 Dewainee Policy, while providing some
suidance, did not fully resolve these issues. The Policy requires FBI
exployess 1o report any instance when the ¢ployee “knows or suspects
non-~-FBI personnel has sbiaed or is abusing or misteeating a delaines,”
but it coniains ne-definition of abuse or mistreatment. According to an
e~mmail fromn the FBI General Counael to the Director dated May 28, 2004,
agents with guestions about the definitions of abuse or mistreatment
were instrucied to report conduct that they know or suspect is “beyond
the authorization of the person doing the harsh interrogation” Agents
wld us, Bowever, that they oftes did not know what techniques were
pennitted under military policies.

¥ Going forward, the military’s adoption of a single interrogation
palicy for all military zones (Field Mamual 2-22.3} may reduce the
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Y difficulties for FBI agents seeking to eomply with the reporting

' roquirement in the FBIs May 2004 Detaines Policy. Nevertheless,
military interrogators are still permitted to use seme techniques not

H available to FBI agents, and it 1y therefore important for agents o receive

3 training on the approved military interrogation policies and for the FBI to

clarify what conduct should or shoudd not be reported.

) #1 Asaresult, in our report we tecommend that the FBI consider
Vi supplementing its May 2004 Detainge Policy or expanding pre-
deployment training to clarify the circumstances under which FBI agents
should report petential mistreatment by other sgencies’ interrogators. If
the FBI requires its employees to report any conduct beyoend the

} interrogator’s authority, then the FBI should provide guidance to its

) agents on what interrogation techniqués are permitted under wilitary
policy. I the FBI requires agents i« report “abuse or mistreatment,” it
shiould define these terms and explain them with examples, sither in the
policy itself or in agent training.

Vil 88 FBI Twaining Regarding Detuinse Treatment

i R} We alse examined the training that FBI agents received
regarding issues of detainee interrogation and detainee abuse or
mistreatment in connestion with their deployments to the military zongs
during the periods before and after issuance of the FBI's May 2004

i Detaines Policy.

B A large majority of agents who completed their deployments
prior to May 19, 2004, reported in the O survey that they did not
» receive any training, instruction, or guidance concerning FBI or other
' agency standards of conduct relating to detainess prior to or during their
deployment. Most of the FRI agents whe reported receiving training
regarding detaines misireatinent ivsuss said they reseived it wrally fram
} their On-Bcane Connnander or other FBI agenta after they arrived at the
¥ military zone.

B8R By January 2004, the FBI had implemented a 5-day pre-
4 deployment training program for agents detailed to Itaq. The agenda
i provided to the OIG included approximately 1 hour of training regarding
; “Interviewing Technigues,” but it did not specifically identify any issues
refating to detainee mistreatment.

} 9 Almost ali the FBI agents who received fraining during this

b period told us that they were instructed to continue to adhere to the

) same FBl standards of conduct that apphied to custodial nterviews incthe
United States, Most agents told us they did not receive any specific
infurmation regarding which interrogation technigques were permisaible

, \
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for military interrogators. Several agents told us the ¥BI did not provide
spectfic training about how to conduct joint interviews with the DOD,
inchuding whether agents could nbserve ot agsist in intexviews led by
otlter agencies who were using teckmiques not permitted in the FBL
Several agents tald us they were instructed o leave the interview if they
saw anything “extreme” or “inappropriate” A few FBI agents also said
they were told to report detainee mistreatment by other agencies, but
they received little guidance on what conduet was sufficiently improper
to trigger the reporting requuirement:

We determined that in the months following the lssuance of
the FBI's May 2004 Detainee Policy, the FB{’s Military Lisison and
Detainee Unit (MLDU} substantially increased the scope of pre-
deployment training provided to FBI agents who were being sent to the
military zones, particadarly Iraqand Afghacistan. After May 2004, the
FRI began addressing the issue of detaines ireatment in g mere
systematic way than it had prior to the Abu Ghraib disclosures. Agents
received g legal briefing that included training regarding the contents of
the May 2004 Detainee Policy. Agents were alsc told to “attenuate” their
intervicws of potential criminal defendants it cases where the detainee
had previously been quustioned by a foreign government or other
intelligence community agency 80 as to enhance the Bkelthood that any
resulting staternent waudd be admissible in a judicial procesding, such as
hy allowing a lapse of tme and choosing a different location for the FBI
interview.

" We found ne indication that the ¥BI devised a comparable pre-
deployment program for sgents assigned to GTMO. However, in August
2004 the FBI Office of General Counsel attorney stationed at GTMO
began giving training to PE persennel deployed there, adwising them fo
vely on the guidance provided in the Legal Handbook for Special Agents.
He told the newly arrived FBI employees that if they saw anything
“untoward” bevond whiat the FBI was authorized to do or cutside the
scope of the military’s authority, the agent was to rernove himself from
the room and report the Incident to the Office of General Counsel
attorney or 1o the FBIs On-Scene Comumandsr at GTMO. The Office of
General Coumsel attorney told us that he and the On-Scene Commander
instructed the newly arrived emplovees on the scope of the military’s
approved techniques.

# Although the quantity and quality of FBI training clearly
insreased sitey issuance of the FBIUs May 2004 Detainee Policy,
numerous agents told us in swrysy responses and interviews that it
would have been useful to them to receive a more detailed explanation of
what constituted “abuse” and what technigques were permissible to

mﬂxm
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i mifitary or other government agendy Hiterrogators under their agencies’
policies.

VI M ¥FBI Observatious Regardiag Detainee Treatment at GTHO

M8 in this ssction we summarize our report’s findings regarding
3 what move than 450 PRI agents who served at GTMO told us they
i observed or heard about regarding detainee luterrogations, any reperts
by these agents concerning detainee mistreatment, and what the FBI did
with such reports. These findings, as well as our corresponding findings
relating to Afghanistan and irag that are also summarized below, were
: based on our survey of FBI empluyees and numerous follow-up
j interviews,

# Our survey sought information about whether FRI agents.
observed or heard about approximately 40 separate aggressive
interrogation technigues, including such technigues as using water to
create the sense of drowning (“waterboarding”), using military dogs to
. frighten detainees, and mistreating the Xoran.

§ 8 A majority of FBI employees who Served at GTMO reported in
responss (o our sipvey that they never saw or heard about any of the
specific aggressive mterrogation techinigues listed in our suresy,
However, over 200 FBI agents sadd they had observed or heard about
militsry interrogators using a variery of harsh interrogation techniques
3 pu-detainess. These techmiques generally were not comparable to the
ost egregious abuses that were observed al Abu Ghraib prison in Iraq.
Mursover, it appears that seme but not all of these harsh nterrogation
technigues were authorized under military policies in effect at QTMO.

#9 The most commonly reported technigue used by non-FBI
mterrogators on detainees at GTMO was sleep deprivation or dismuption.
Quer 70 FBI employees had information regarding this technigque. *Sleep
} adjustment” was explicitly approved for use by the mulitary at GTMO
under the policy approved by the Secretary of Defense on April 16, 2003,
Numerous FBI agents told the OIG that they witnessed the military’s use
of a regimen known as the “frequent flyer program” to disrupt detainess’
; sleep in an effort to lessen their resistance to guestioning and to
} undermme cell block relationships among detainees. Only g few FB
i agents participated in this program by reguesting military officials to
subject paeticular detainiees to freguent cell xelocations,

2 o Othor ¥BI agents described observing military nterrogators

; use a variety of techivques to keep detainees awake or otherwise wear
dowr thelr resistance. Many FBI agents told the OIG that they withessed
or heard aboud the militarys use of bright flashing strobe lights on
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detainess, sometimues in'conjunction with lond rock music. Other agents
deseribed the use of exireme temperstures on detainees.

#% Prolonged short-shackling, in which a detaines’s bands wers
shackled close to his feet to prevent Mim from standing or sitting
comfortably, was another of the most frequently reported techniques
observed by FBI agents at ITMO. This techaique was sometimes tsed in
conjunction with holding detsinees in rooms where the terapsratiie was
very cold or very hiot in order to break the detainecs’ resolve. A DOD
investigation, discussed in the Church Report, classified the practice of
short-shackling prisoners as a “stress position.” Siress positions were
prohibited at GTMO under DOD policy beginning in January 2003,
However, these FBI agents’ observations confirm that prolonged short-
shackling continnued gt GTMO for at least a year after the revised DOD
policy took effect,

R Many FBI agents reported the use of isolation at GTMG,
somstimes for periods of 30 days or more. In somie cases, isclation was
used to prevent detainees from ceordinating their responses to
interrogators. ¥ was also used ta deprive detalnees of huroan contact as
a means of reducing their resistance to interrogation.

4 In addition; a fow FRI agents reported other harsh or unusual
interrogation technigues used by the military at GTMO. These incidents
tended te be small in number, but they became notorious at GTMO
because of their natare: They included using & growling military dog to
intimidate a detainee during an interrogation; twisting a detaines’s
thumbs back; using a femadle interrogator to touch or pravoke a deiainee
in & sexugl manner, wrapping s detaines’s head in duct tape; and
exposing & detaines to pornography.

o We alse examined how the teports from FBL agents regarding
detainee treatment at GTMO were handled by the FBL. In addition to the
reports relating to Al-Qahiani described above in Part V of this Executive
Summary, we found that early FBI concerns about detaines short-
shackling were raised with the military command at GTMD inJune
2002. However, EBI agents continued to shserve the use of short~
shackling as a military intervogation techuigue s late as February 2004.
Reports to FBI Headquarters about these techiiques lexd to the
instritions that FBI agents should stand clear of non-FRI techaigues.
As tinge passed, other repgorts from FBE ggents to their On-Seene
Commanders segarding military conduct were not elevated within the FBI
chain of command because the On-Seene Commanders underatood that
the conditet in question was permitted under DOD policy.
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§ M FDI agents also reported to s that detainecs sornctimes told

' FRI agents they had previously been abused or mistreated. FBI practices
in dealing with such allegations varied over time. Some agents were told
o record such sllegations for inclusion in a “war crivneg” file; others were
told to include the allegations in their regular FDR302 interview
sumunaries. As noled above, other FBLagents told s they were
insiracted not to record such allegations at all. No formal ¥BI proceduwe
for reporting incidents or allegations of misireatment to the military was
established until after the Abu Ghraih prison gbuses became public in
2004,

i IX. §% FBI Observations Regarding Detainee Treatment in
. Afghanistan

9 In this section we stmmarize our report’s findings regarding
whiai more than 170 FRI agenie whe aerved 1 Afghanistan iold us they
i obsarved or heard about with respect to detsinee interrogations, any
reporis by these agents concerning detaines mistreatment, and what the
FBi did with such reports.

3 #R FBI employees in Afghanistan conducted detaines interviews at

the major military coliection points in Bagram snd Kandahsy and at

other smaller facilitics. A majority of FBI employess who served in

Afghanistan reported in response to our survey that they never saw or

. heard about any of the specific sggressive interrogation techniques listed

N in our survey. However, some FBI employess reported witniessing or
hearing about certain technigues.

i M Like gt GTMO, the most frequently reported technique used by
military interrogators in Afghaniatan was sleep deprivation or disruption.
According to the Church Repaort, slesp deprivation was & prohibited
technique under military policy, but sleep discuption fin which the
detainee was permitted to sleep s total of i least 4 hours per 24-hour

) period} was permitted prior to June 2004, FBI agents sheerved sleep

¥ deprivation or disruption at the major detaines facilities in both
Kandahar and Bagram. Many FBI agents also describied the use of loud
music or bright or flashing lights to interfere with detainees’ sleep,

) $8 FBI agents in Afghsuistan also told us about observing the use
of shackles or other restraints in a barsh, painfal, or prolenged manner
in Afghanistan. However, most of the agents stated that these restraints
were used primarily as o military security measure rather than an

) interrogation technique. luaddition, several agents told us that they
phserved or heard about the use of stressful or painful positicns by the
military in Afghanistan.
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% Several FRI agents also described the use of prolonged
isdlation by the militacy in Afghanistan, but not as & punishment for a
detainee’s relisal to cooperate with questioners. Instead, the agents
described the use of {snlation to prevent the coordination of stoties
among detainees and as punishment for disruptive behavior.

#4 Several FBI employees told ua they had heard about twe
detainee deaths at the military facility in Bagram, but none of the FBI
employees said they had personal knowledge of these deaths, According
to the Church Repori, twe detainees died at the Bagram facitity fellowing
interrogations in which they were shackled in standing positions and
kicked and beaten by military interrogators and military police. §

# We found few contemporaneous reports by FBI agents to their
supervisors in Afghanistan regarding concerns ahout the potential
mistreatment of detainees. In several cases the agents believed,
sometimes incorrectly, that the conduct they saw or heard about was
authorized for use by military interrogators and therefore did not need to
be reported. Maoreover, the need for ¥R agents o establish their ralein
Afghanistany and thelr dependenice on the military for their protection and
material support may have contributed tu their rehuctance to elevate
their concerns about the military's treatment of detainees, In addition,
several agents told the OIG that they were able to resolve concerns about
the mistreatment of individual detainess by speaking directly to military
sapervisors in Afghanistan.

X, 8 ¥BI Observstions Regarding Detainee Treatment in {rag

5 In this section we summarize our repart's findings regarding
what more than 360 FBi agents who served in Irag told us they observed
or heard about regarding detainee intérrogations, any reports by these
agents concerning detaines mistreatiment, and what the FRI did with
such reports.

3 We received varied veports from ¥BI agents who were detailed
s Jrag. For example, several FBI agents said they observed detainiees
deprived of clothing. Other frequently reported technigues identified by
FBI sgents as used by military personnel in Irag included sleep
deprivation or inferraption, Ioud music gud bright lghts, isolation of
detainees, wid hooding or blindfelding during interrogations: FBI

& 8 The Arsey’s Crisninal investigative Division reccanmended charges against
3B soldiers i counection with these deaths. At least 15 of these soldiars have been
prosecuted by the Avmy, and at jeast 6 have plerded guilty or been convicted of assault
and other crimes. Several have been acquitted.
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employees alve reported the use of stress positions, prelonged shackling,
and forced exercise in Irag. In gddition, several FBI agents told the OIG

4] that they became awars of unregisiered *ghost detainesy” at Abu Ghraib
} whose presenee was nol reflected i official DOD records.

#8 Although seversl FBI agents had been deplayed to the Abu
Ghraib prison in Irag, they told us that they did not witnesa the extreme
conduct that cocurred at that facility in late 2003 and that was publicly
reported in April 2004, The FBI agents explained that they typicaily
wotked outside of the main prison bollding where the alnises accurred,
and they did not have acoess to the facility at night when much of the
abuse took place.

8 Few of the ¥BI agents who served in Irag made

contemporaneous reports to anyone in the FBI or the military regarding
7 mistreatment of detainess in Irag. Almaost all of the FBI On-Scene
] Commanders who served in Irag in 2003 and 2004 told the OIG that they
v never received any reports from FBI agenta regarding detainee
mistreatment. We believe this cccurred at least in part because there
was no formal ¥FBI reporting requirement prior to May 19, 2004, and
same agents asswmed that the conditet that they observed was permitted
i under military interrogation policies in Irag. Asin the other military
y zones, FBI agents in Irag generally did nhot consider thely role to include
poliving the vondunt of the military personnel with whom they were
working. Some agents aiso told usthat they were able to get their
) cancerns resolved by taking them divectly to military officials.

Xi. #9 Specific Sllegations of Mixconduct by FBI Sgenty

g ¥ We also investigated several specific allegativns that FBI
agents participated in abuse of detainess in connection with
nterragations in the military zones, Some of these sllegations were

g referred to us by the FBI, and others came to our atienton during the
¥ course of our review,

P In general, we did not find support for these aliegations. We

} fourd that the vast majority of FRI agents in the military zones

§ understood that existing FBI policies prohibiting coercive intexrogation

) tactics continued to upply in the military zones and that they should not
) engage in conduet overseas that would not be permitted under FBI policy
in the United States. Tothe FBUs credit, as noted ahove, it decided in

) 2002 to continue 1o apply FBLinterrogation policies to the detainess in

) the military zones. As arssult, most FBI agents adhered to the FBIs
traditional rapport-based interview strategies in the military zones and
avoided participating in the aggréssive or guestionable interrogation
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techniques that the military emaploved. We found no instances in which
an FBI agent participated in clear detainee abuse of the kind that some
military inferrogators used at Abu hrail prson. For this, we credit the
goud judgment of ths agents deployed te the military zones as well as the
guidance that seme FBI supervisors provided.

% The followng paragraphs discuss the moest significant
allegations against FBI agents that we reviewed,

% Begp We investigatsd alicgations made against the FBI by
Meazzam Begg, a British national who'was arrested in Pakistan m late
shanuary 2002 and detained in Afghanigian and at GTMO until his
release in Janoary 2003, Beggalleged that an FBI agent and a New York
Police Department (NYPD] officer working with the agent participated in
interrogations gt Bagram Air Horce Base during which Begg was
threatened with rendition to Egypt and implicd threats were made
against Begg's family. Begp stated hiewas slso aubjected to a ploy to
make him believe hiy wife was being tortured in a nearby rooxm in the
facility. Begg also alleged that ot one occasion he was hooded and *hog-
tied” by military personnel as punishment for failing to tell the
interrogators what they wanted to heax, struck or kicked in the back and
head, and left in this pogition overnight. He stated that the FBI agent
and the NYPD officer directed or were aware of this treatiment. Begg also
alleged that the same FBf agent and NYPD officer later coerced him into
signing a written statement at GTMO by threats of imprisonment and
execution.

¥ We did not find sufficient evidence o support Begg'’s
allegations with regpect to the FBI agent. Specifically, Begg stated that
the CIA and the DO were in chayge of his interrogations in Afghanistan.
Begg's own version of events did not establish that an FBI employee
participated in thrsatening Bege with rendiion; threatening his family, or
staging a harsh interrogution of a fexasle. Thers was aluo no-evidence
that the FBI participated in, chserved, or knew about the alleged “hiog-
tying” incident.,

) Saleh We investigated allegations that the FBI partivipated in
abusive interrogations of detainet Saleh Mukleif Saleh in Irag in sarly
2004, Ssleh claimed that nterrogators tortured himy, cuffed himina
“scorpion” position, punched him, forced him to ddnk water until he
vomited, dragged him scross barbed wire, and subjected him to Joud
music. We did not find evidence of FBI involvement in most of these
sctivities, However, we found that four FBI agents were present during
an mterview of Salel and another detainee in March 2004 in which g
DOD interrogator pourad water down the detainees’ throat while the
detainees were in a cuffed, kneeling position, and in a rough wanner that
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would be considered coercive and would net be penmissible conduact for
FBI agenis conducting interviews in the United States.?

#H§ The FBI agents did not join sctively in this eonduct. In
addilion, the FRI's May 2004 Detalnes Policy requiring agents o remove
themselves from such situations and report them to their superiors had
not vet been issued. However, the FBI was the lead agency doring this

: interrogation and we belicve that agents could have influenced the

¥ techniques used by other interrogators during this nterview, or at least
i veparted this incident to thelr On-Scene Communder. We also found
that the F8I participated in using duct tape to blindfold one of the
detainees in-a potentially painful matter, but we were unable to
determine which FBI ggent participated in this activity.

s & Slahi We investigated several allegations by detainee

' Moharnmed Ould Slahi relating to ¥BI agents at GTMO. 8lahi alleged
that an FBI agent was involved in subjecting him to a harrowing boat

} ride as a ruse for making him believe he was being transferred to a

} different location, that another FBI agent ixuplizd that Slabi would be
tortured by the military if Slahi did not cooperute with the FBI, that
ancther FBI agent said Slahi would he sent to Irag or Afghanistan if the
charges against him were proved, and that an interrogator told Siahi he
¥ would he sent toa “very bad place” if Slaht did not provide certain
information.

# However, we determined that the PBI was not invelved in the

; boat ride ruse that the military used with 8lehi. We conchuded that an
§ Army Sergeant impersonated an FBI agent, without the consent of the
X FBi, in connection with this incident,

B We slen cencluded that although an FBI agent who was leaving
3 GTMO muy have told Slahi that the military would treat him differently
than the FBI, he did not intend to threaten Slahi. The military
" implemented & plan to use much harsher techniques on Slahi, but this
i plan was oot agreed to or condoned by the FBIL We also found
} insufficient evidence to conchide that ancther FBI ageni threatened Slahi
3 by telliing him he would be transferred to Irag or Afghanistan if convieted,

! #8) Al-Sharabd We investigated several allegations relating to FBI
; agents wha were involved in questioning GTMO detainee Zuhail Abdo Al-
i Sharabi. We found that the military kept Al-Sharabi in 8n isclation cefll
; for gt least 2 'months in 2003 in ordsy to break his resistance to

S # This activity' was not equivalent to “waterboarding® #s that technique has
beers described in media regorts.
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cooperating with interrogators. FBI agents participated in this tactic by
repeatedly telling Al-Sharabi that he would only be removed from
isolation if he began to provide information. The FBI agents also
suggested o Al-Sharabi that he could win his frecdom by speaking
apexdy. We found that although thess tactics were fairly widespread at
GTMO, and several agents told us they understood that the FRI could
use these tactics st (GTMO, these tactics would not be permissible for ¥B]
agents 1o use in the United States.

89 As discussed previously, the FBI policy reiterating that existing
PEI policies applied in the military zones was not issued until May 19,
2004, ‘We believe that the Al-Sharabi matter iustrated the inadequacy -
and lack of carity in the gaidance provided to FBI agents reparding
permissible interrogation techniques in the military zones.

#% Al Qarani We investigated allegationa regarding the ¥8I%
wreatment of detainee Yousel Abkir Salily Al Qarani at GTMO. We
deternrined that in September 2003 FBI agents participated i joint
interview with the militsry in which a military interrogator directed that
Al Qarand be short-chained to the floor. This technigue would not be
mermissible 1o FBI agents under extsting interview policies, Al Qarani
was left alones in this position for several howurs, ditring which time he
urinated on himself, There was no svidence that the FBI agents knew in
advance that the militery intsrrogaior would put Al Qarani in this
position. We found this ingident to be a further illustration of the
inadequacy of FBI guidance. Al the time; FRI polity was not clear about
what an FBI agent should do if another agency’s intervogator utilized
such a technigque.

#84 We also found that at least one FBl agent participated in
subjecting Al Qarani to a program of diserientation and wieep disruption,
and that the Gn-Scerse Comniavider at GTMO was aware that other F8I
agents participated in this rechnique.

Al Garand told the OIG that he was abused By two FBI agents.
We investigated Al Qarani’s allegations and found that the evidence did
not sappoert the conclosion thet the allegations related to any F8I
smployess.

#9 Al Barbi We investigated an allegation in 8 written FBI
interview summary that detaines Muhammmad A. A. Al Harbi elatmed he
was beaten by unidentified FBI agents in Afghanistan, However, during
hiy interview with the Ol Al Harbi told us that he had 1o complaints
about bis ireatment by the ¥FBland that be believed that the individuals
who struck him in Afghanistan were from snother agency.
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#H We also examined the FBI's internal investigation regarding an
allegation that the same FBI agent disclosed classified information about
this interrogation and other subjects to persons not authorized to receive
such indormation. The FBI agents ex-fianceé and a friend of hers alleged
that the agent told them numerois specific details about his
pardcipation in the intervogation of a terrerism sabject at an overseas
lopation. The FBI's Inspection Division investigated the matter, and the
FBY's Office of Professional Responsibility concluded that it was unabie to
determine whether information alieged to have heers improperly disclosed
was in fact classified or senmitive because of the vague descriptions
provided by the ex:fiancé and her friend.

#84 However, we fbund that the information the ex-fancé
attributed to the FBI agent was detailed, specific, and acourats, and
appeared o contain classified information about the Zubaydah
interrogation. Furtber, we fmind no indication that the FBI made any
gstiempt to determine whether the ex-fiancs’s detailed acepunt of the RBI
agent's activities wan acourate and if so whether the information was
classifisd or sensitive. Consgquently, we believe that the FRIs
investigation of this allegation was deficient.

% Pacility in or near Baghdad We addressed ailegations
relating to FBI conduct during the spring and summer of 2004 at ¢ DOD
facility invorniear Baghdad., An FBI agent serving in his capacity as an
active duty officer in the U.8. Army was the officer in charge of the
facility. Scveral other FBI agents were detailed to the facility to serve as

AR As nuted gbove in funttnte 4, because the CiA objected {o our access 14
Zubaydah we were unable to fully investigate these allsgations.

XXX
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interrogators dusing this period. The allegations included clainas that
detainess were kept in inhumane conditions at the facility, were denied
showers and medical attention, were deprived of food and water, and
were gubjected to harsh interrogation techniques such as mudity and
dripping cold water, prokaiged incesll restraints, and threats.

&7 In evaluatiog the conduct of the officer in chargs, we
recognized that the officer was acting in his capacity as a military
commander while he was stationed at the detention facility, not as an
FBI employee. In this capacily, he was experted to comply with military
regudations relating to the treatment of detainees, not FBl policies. The
other FBI agents deployed to the fucllity were not military, however, and
were subject to FBI rmules.

B We found that conditions inside the cells in the facility were
primitive and likely extrergely hot snd uncomioriable during the
swmmer. However, we did not find that the officer in chacge of the
facility was responsible for these condRions, which exiated before e |
arrved, or that he couid control them, We also ound insufficient
evidence to conclude that the officer was responsible for any
nadeguacies in medical freatment at the facility,.

#8 We found evidence that the military used the following
Interrogation technigues at the facility, which may have been prohibited
unsdder military policies in effect at the Bme:

+ {8 Depriving detainees of food and water for the first 24
hourg after their arrival

= #R Slecp deprivation

» §H “Harsh up” interrogation techaiques siuch gs nadity,
aivesy positions, dripping cold water on the detainee, and
forced exercise

¢ 8 A categorizativn system in which detainees who did not
cooperate withy interrogutors were kept with hands coffed
behind their backs while in thetr celly, while mors
capperative detainess wers not restrained in the cells

+ Wl Uscof bindfolds or Wacked-in goggles during
interrogations |

= @ Threatening detainees with the arrest and prosecution of

© family members

¥ We recommend that the military make its own findings
regaxding whether these practices at the facility vielated military policies,
and whether the officer {1 charge was responsible for any violation.

n-luu-mu-mn-—-
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X3i. #9 Conciuaion

B The FBI deployed agents to military zones after the
September 11 attacks in large part because of its expertise in conducting
custedial interviews and in furtherance of its expanded counterterrorism
} mission. The FBI has had a long history of suceess i custedial
interrogations using non-cosrcive, rapport-based interview techniques
developed for the law enforcement context, Some FBI agents deployed o
GTMO experienced disputes with the DOD, which used more aggressive
interrogation techniques. These disputes placed some FBI agents in
s difficult situations at GTMO and in the military zones. However, apart
from raising concerns with their immediate supervisors o military
offictals, the FBI hkad little leverage to change DOD policy.

#89 Onu review found that the vast majority of the FBI agents
; deplaved in the miitary zones deslt with these issuss by separating
¢ themselves from other interrogators who used non-FBI fechiniques ared
by continmuing to adhere to FBI policies. In only a few thstances did FBI
agents use pr participate in interrogations using techniques that would
not be permitted under £81 policy in the United States.

) #8 The FBI decided in the summer of 2002 that it would not
£ participate in joint interrogations of detainees with other agencies in

} which techninques not allowed by the FBI were used. However, the FBI
did not issue formal written guidance about detainee tredtment to its
agents il May 2004, shortly after the Abu Ghraib abuses became
public, Wa believe that the FBI should have recognized sarlier the issues
raised by the FBUs participating with the military in detaines

i interrogations i the military sones and should have moved more gquickly
) to provide clearer guidance to its agents on these issues.
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T
#% In sum, we believe that while the FBI could have provided
clearer guidance earlier, and while the FRI could have pressed harder for
resphiutinn of concerns about detaines inferrogations by other agencies,
the FBI should be credited for its conduct and prefessionaliam in

detainee interrogations in the mifitary zones in Guantanamo Bay,
Afghanistan; eud irag and in generally avokiing participation in detainee

abuse.
Rxxi
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* CHAPTER ONE
; ‘ ##4 INTRODUCTION

& I.  fer Introduction

¥ ) On April 28, 2004, the television news program 80 Miuites I
wroadeast photographs of detaines abuses at the Abw Ghratb prison in frag.
In the days and weeks that followed, many more details of detainee abusss

t at the prison were made public, Published photographs included images of
§ soldiers taunting naked Iraqi prisoners in humilisting poses, a hooded

i detainee mounted on a hox and attached to electrical wires, and military
dogs threatening or attacking rag prisoners. In addition, excerpts from 2
secvet U8, Army Report were published, which detailed some of the abuse

} as follows:

: 84 Breaking chemical lights and pouring the phinsphoric acid

. on deiainess; beating detainees with & broom handlc and a

} chair; threatening male detainces with rape; allowing a military
; police guard to stitch the wournd of g detainee who was injured

after being slammed against the wall in his cell; sodomizing &

3 detainee with a chemical ight and perhaps & bronm stick; using
! military working dogs fo frghten and intimidaty detainess with

2 threats of attack; and in one instance actuaily biting a

¥ detainee. 1

% Federsl Bureau of Investigetion (FBY} agents had been deploved in
¥ {rag dunng October through Decemtber 2003, ihe peried when many of

] thess abuses peourred. Some FBRI agents speat time at the Abu Ghraib

y prison during this time peried. Within days of the Abu Ghraib disclosiwes

3 tecoming public; the FBI began ar interngl inguiry to determine whether

! any of its agenis had “fivst hand knowledge of any abuses™ at Abu Ghraib

) and i so, how the FBI had responded. Within a short time the FBI also

y initiated internal inguiries into whether agents had observed aggressive
treatment of detainees at the detention facility in Guanianame Bay, Cuba
{GTMO) and in Afghanistan.

#% The Depautment of Justice Office of the Inspector General ((IG)
became aware of these FBI investigations, and the OIG made a document
request to the FBI for the purpose of determining whether the OIG should

; N # “Torture at Abu Ohivaib,” The New Yorker, May 10, 2004, guoting from Article
’ 15:6 Jnuestigation of the 009 Military Polive Brigads {"Taguba Report™} at 17.

R ~erreeren
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initiste an independent review of FBI achivities in the wdlitary zones. The
FBI provided approximately 2,500 pages of documents in response to this
request. In addition, the FBI released a large gquantity of docaments relating
to delgines issues to the American Civil Laberiies Union (ACLU} pursuant to
a request under the Freedom of Information Ast (FOIAL Maxny of the
documents released to the ACLU were heavily redactedy uredacted versions
were silpplied to the OIG. Taken topether, the documents made available to
the QIG revealed that FBI agents deployed to GTMO had rajsed concerns to
thetr superiors sbout the military’s interrogation practices as sarly as
October 2002,

R The ORY decided to initiate 8 review relating to the conduct and
chservations of FBI agents in the military zones with respect to-the
treatment of deiainees. Subseguent to the initiation of this review, the OIG
received several commuuications from members of Congress seeking
information aboud the OI¥s investigation and urging the QIG to address
various issuss and documents relating to the FBl's role in detainge matters.

. 9 The OIG Investipation

BR The focus of the QIT investigation was whether FBI agents
witngssed ingidents of detainee ahuse in the military zones, whether FBI
employees reported any such abuse to their superiors or others, and how
those reports were handled by the FRL. We also examined the development
and adequacy of the policies, guidance, and training that the FBI provided
to the agents that it deployed to the military zones. In addition, the OIG
examined whether FBI employees partinipated in any incident of detainee
abuses. The FBI referred several spectfic ailegations of wrongdoing by FBI
agents for investigation by the OIG. In other cases, the OIG dnitiated an
investigation of particular FBI emiployees on the basis of information that
the QIG developed during the course of our review.

# The OIG team investigating these issues included GIG attorness,
special agents, and a paralegal specialist. The QIG developed and
distrikuied a detailed survey fe ever 1,000 FBI employees who had deployed
overseas to one of the military zones. Ameng other things, the IG survey
sought information regarding observations or knowledge of spectfically listed
interview or interrogation techniques and other types of detasines treatment,
and whether the FBI employees reported sush ingidenis 1o theic RBI
sUpEervisors or others.

2 The OIG toam slso interviewsd over 230 witnesses. We sslected
many of these witniesses on the basis of survey responses indicating that the
respondert had information relevant o our réview. Qther witnssses wers
selected on the basis of their pesitions or responsibilities within the FBL

W
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We revicwed over 300,000 pages of documsuts provided by the FBI, other
eomponents of the Department of Justice [DQV), and the Department of

. Defenise {DOD}. We made two trips to GTMO to tour the detention facilities,
review documents, and interview witnesses, including five detainees, We

} also interviewsd one relvased detaines by telephone,

B, # Prior Reposis Regardiog Detalnes Mistreatment

8 Several prior reports have adidressed the issue of detainee v
treatment in the military zones. Among the most significint of these are the

following:
} 5% Taguba Report. In response to reports of detainee abuse at Abu
: Ghraib prison, in January 3004 the Chief of Stafi of the U.S, Central

Command directed an nvestigation into the 800% Military Police (MP}
Brigade detentinn and internment aperations from November 2003 to
present. The report of this investigation {Article 15-6 Investigntion of the
B00% Military Folice Brngade, alsn known as the “Taguba Reporf'} was
completed in Marceh 2004; as noted above, it found intentional abuss of
detainees by military polics persennel. The forms of abuse inchided
punching and kicking detainees, photographing naked detainees in sexually

§
i _
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explicit and humiliating circiuustances,; and using unmuzeled military dogs
to intimidate detainees.

& Fay and Jones Reports. Following the completion of the Taguba
Report, the Combined Jomi Task Force Commander ordered an
investigation into the eonduct of the 205% Military Intelligence Brigade at
Abw Ghrail, Twe reports were lssucd as & reault of this request: the “Fay
Report” and the “Jones Report.” These twn reports found mumerous
instances in which detainee abuse was ‘requested, encouraged, candoned,
or selicited” by military intelligence personnel and that in some cases,
military intelligence personnel were directly involved. The reports identified
the primary canse of the abuse as “miscondict {ranging from inhummane to
sadistic) by a small group of morally corrupt seldiers and civiians.” The
reports alse kientified systemic fathures that contributed o the abuse, such
as inadequate interrogation policies and training, the intense pressure to
produce actionable intelligence, lack of clear lines of responsibility betwesn
Military Intelligence and Military Police personiel, and inadeguate
ieadership oversight. The Fay Report and Jones Report alse identified
interactions with non-DOD agencies {the CIA] that were perceived to opexate
under different. rules ax a centributing 2otor that led to gbuse.

8] Schiesinger Repord. In May 2004, Secretary of Defense Donald
Rumsfeld chartered an independent panel chaired by James R, Schlesinger
¢ review ongoing or completed DOD investigaions on detention operations
and to identily the causes and contributing factors to problemss iy detainee
operationss, The Final Report of the Independent Panel to Review Detention
QOperations {the “Schlesiger Report’} was issued 1o Augus: 2004, It
identified 66 confirmed incidents of detainee abuse in GTMO, Afghanistan,
and Traq including five deaths. With reapect to the Abu Ghrail prison,
which was the location of the vast majority of confifmed abuses, the
Schlesinger Report found that contributing causes included deficient and
frequently changing interrogation policies and inadequate resources,
training; leadecship, and oversight,

8 Church Report. On May 25, 2004, Defénse Secretary Rumsfeld
dircoted the Naval Inspector General to conduct a comprehensive review of
DOD interrogation operations. The resulting repext {the “Church Report”}
was submitted on March 7, 2005, The Chureh Report detailed the history of
DOD interrogation policies igsued in cach of the military zanes, It reviewed
the interrogation technigues employed by military interrogators in GTMO,
Afghanistan, and Irag. The Chwreh Report was complinientary of military
operaticns at FIMO, but it found that dissemination of interrogation
palicies in Afghanistan and lrag was geaeraliy ponr, and that unit-leve]
compliance with the policy was poor in Irag sven when the policies were
known. The Church Report found no evidence that the enviranment at Aba
{¥hraib in the fali of 2003 related to detainee mistreatment was repeated

m
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. elsewhere. The Church Report found 71 instances of substantiated detatnes
. abuse, including 6 detainee deaths. The Church Report determined that

’ DOD interrogation policies did niot cause detaines abuse. Instead, the

3 Church investigators attributed instances of deiainee abuse to episodic

) breskdowns in discipline and oversight, particularly at the point of capture.
i in Afghanistan or Iraq.

! 89 Schride-Furlow Report. Following the FBl's release of

3 documents to the ACLU 1n December 2004, the U.8. Army Southern

. Command ordered an investigation inte several sllegations about the
conduct of military interrogators contained in FBI communications released
to the public. The investigation was led by Ldeutenant General Randall M.

! Schmidt and Brigadier General John T. Furlow. The results of this

i investigation are set forth in the AR15-6 Report ¥8I Allegutions of Abuse {8

Jung F005) {the “Schmmidt-Furlow Report'], This report found that out of the

24,000 interrogations conducted at GTMQ, thers were # total of 3 vinlations

of DOD interrogaiion policies: {1} detuinees were *short-shackied” to the

8 eve-bolt iy the floor of an interrogation room; {2} duct tape was uscd to

¥ “quiet” & detaines; and (3} military interrogators improperly threatened a

detainee and his faxmily. The igvestigators alse found that the interrogation

of one high vaiue detaines resulted in degrading and abusive treatment, but

did not rise to the lovel of inhumane treatment,

I¥. PR Methodology of OI& Review of Knowledge of ¥8I Agents
i Regarding Detainee Treatment

f8 In this section we describe the methodology of the OIs
investigation relating to what FBI employees deploved to Afghanistan,
GTMO, and Irag saw or heard about the treatment of detainees in those
military zones. FBI employees were deployed in significant numbers
assist with interviewing detainess at many of the locations where abusss
allegedly neourred, Although the FBI generally had limited sasthority to
conirol the conditions of detainees in the military zones, FBL employees
deploved to these locations participated in interviewing detainess and were
also potential witnesses o incidents of detaines ghuse.

89 The focuts of this part of the OIGs review was to obtain

3 infarmation from FBl employess wha were detated o the military zones
during the period our survey covered (from late 2001 until December 2004}
regarding the treatment of detainses i those zongs. Our review relied
primarily on the resuits of & comprehensive survey sent to more than 1,000
FBI employees in June 2008, and our follow-up interviews of FBI emplovees.
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A.  #% The OIG June 2005 Survey

£ On June 2, 2008, the OIG distributed a detatled survey to FBI
personnel who had deployed nverseas. This survey was distribiated to a
total of 1,031 FBI persouned who had been deployed at some time o one or
more of the military sones. The distribution list was compiled from FBI
records and responses to an internal FBI e-mail instructing all ewaployees
who were deployed to the military sones ta identify themselves, The Ol
received a total of 913 responses; for & resporese rate of approximately 90
petcent. )3 ’ )

#+ The survey consisted of 756 guestions, some with subpearts, and
sowe with additional questions which were asked depending on the agent’s
response. A copy of the survey is provided as Appendix A to this report.
The sarvey was divided into six parts: {1} basic contact information and
basic information concerning where and when the respondents were
deployed; {2} the nature and extent of training for agents priet to-and during
their deployments; {3 resparddend observations or kriowledge of specific
interview ar interrogation technigues and other types of detaines treatment;
{4} knowledge of incidents involving impersonation of FBI agents, sham
interviews, or denial of access to detainees; {3} information concerning
whether agents reported interview or interropation technigues and other
types of detainse treatment, and any actions taken in response to such
reports; and {8} the sxtent and nature of any post-deployment FB
debriefings.

#83 The 37 questions we asked about particular interview or
interrngation techniques and other types of detainee treatiment (Questions
27 through 63} were based upon information indicating that such forms of
coercive or otherwise Questionable treatment of detailness had occurred in
one or more of the overseas Jocations to which FBI personnel had been
deployed. The sources of such information included dosuments produced
us by the FBL intervicws conducied prior to the survey, reports of military
and other investigativns, and press reports. For each formy of conduct, we
asked respondents to state whether they personaily observed the conduct or
observed detainess in & condition that led them to belicve the conduct had
occurred, whether detainees told them that this conduct had occurred,
whether athers who observed the candust described it to them, whether

¥ e We did not or could not abtain resporssy fom 118 individuals who were
originadiy identified as survey recipients for a varisty of reasons. These recipients foll
prizarily intn the folloswing categories; . (13 agents who were posted 0 overseas locations
without the necessary software b conplete the survey; (2) personz who had besn jdentified
Frrongousiy as FBI prrsonnel hut who were nat; (3§ persons who had been erroneously
identified a8 having served in the military zones when they never did; and {4) persons who
were no longer FEI employees by the time of the survey.

m
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) they otherwise obtained information about such conduct other than from
media accounts, or i they never observed such sondact ov heard about it
front someone who did. We also gsked respondents to mdicate whether they
H had refevant information as to each form of conduct hat was clawsified

; abave “Secret.” Pinally, we inchuded scveral gusstions soliciting information
concerning ather interrogation practices about which the respondents had
knowledge, but which were not specified in our other questions 14

) B. ¥ OIS Sslection of FBY Perscunsl for lnterviews

# Using the survey responses as g soreening tool, we interviewed

! selected respondents who indicated they had information pertaining to

} seversgl interrogation technigues, or pertaining to the most serious forms of

N alleged abuge. We also attempted to interview all of the On-Scene
Commanders {GSC) and Deputy OSCs who served in cach military zone
because these agents had supervisory responsibility for FBI personnel and

} were positioned to chserye or receive repurts regarding detainee

? mistreatment 1 We interviewed almust all of the former O3Cs and all of the
& Deputy OSCs who served in Afghanistan between late December 2001 and
the end of 2004, We also interviewed all eight of the FRIL OSCs in Irag and
five of the seven Deputy OSCs who served during that period. We

) interviewed 15 of the 16 O8Cxa who served in GTMO. (There were no Deputy
b OBCs inTMQ.] We also interviewed several employees who did not
respond to the survey bt whe we otherwise determined had significant
relevant information.

) 9 Because DIG resources did not énable s to interview all of the
FBI personnel who served in the military zonss, we generally did not
interview survey respondents who ondy described conduct cleardy justified
by concerns for safety and gecurity-of U.S. personnel, or by the need for

! proper prison order and discipine. We often chose naot fo interview those
who said that they had merely heard about-conduct observed by others. We
also excluded some respondents whe indicated in their survey resposises
that they had information only about technigues such as sieep disraption,
about which we had substantial other information from other respondents
} and witnesses, Finally, we exchided those respondents who provided

§ information that we conclixded wasin fact not within the scope of the
gueation or our investigation.

MM The PRI luspection Division provided valuable assistence to the QIG in
H identifying appropriate respondents and designing and administering the guestionnsaire.
; 35 W A detailed iry Chapter Six, the FRUs May 2004 Driames Policy required
apents seving in military zones to report known of suspected abuse of detainees to their

4 CSCs.
4
H
4 7 .
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C. £ QOIG Treatment of Military Conduct

5 We repori the results of our investigation regarding what the FBI
agents observed in the military zones in Chapters Bight through Ten. Some
of the interrogation technigues reported by FBIL agents in the military zongs
are addressed in policies applicable to military intervogators. The guestion
of whether military intercogators violated their own agencies’ policies is
quiside the jurisdicton and expertise of the DOJ GIG. Moreover, we did niot
attempt to determine whether nilitary witnesses would dispute the ancaracy
of reports made to the QLG by FBI empioyees. An investigation of this scope
would have been beyond our jurisdiction and our avatlable regources.

88 However, in this report, we identify potentiadly spplicable DOD
palicies in each discuasion of 4 particular technique reporied by FBI agents
‘based on the description of those pelicies supplied in the Chuoch Report or
the Schmidi-Furlow Report. For comparative purpeses, we also indicate
whether prior investigations found instances of conduct similar to that
reported by the FBE agents.

V. % Organization of the OIG Report

- #R This DIG report is erganized into 12 chapters, Chapter One
contains this nfroduction, Chapter Two provides beckgrovnd indurmation
relevant to ihe lssues addressed inter in this report. It describes how the
FBI becamie involved in the military zones a5 a result of its changing
emiphasis on preventing terrorism in the wake of the Sepiember 11 terrovist
altacks. Chapter Two also describes the organteational structure of FBI
Headquarters with respect io international terrorism and detainee
operations. It also discusses other OJ entities invelved in overseas
defaines issues, as well ay inter-agenioy entiiies sud agreements relevant to
this OIG investigation, In the last part of Chapter Two, we discuss sach of
the thiree zones {GTMO, Afghanistan, and Irag), including a brief review of
military detaines operations, & discussion of the FBUs missions and
depleyments within the zone, adiscussion of the FBF's organizational
structure sy it related to the zone, and g detailed deseription of FBI
interview activities in copperation with the military within the zone.

#% Chapter Three provides background information regarding the
pre~exzisting interrogation policies of the FBI prior 1o the September 11
attacks. Thase policies, which prohibit the use of coercive interrogation
technigues, are based on constitutional considerations regarding the
vohatanness of custodial confessions and the FBIS position, from years of
law enforcement sxperience, that rapport-based interview techniques are
the most effective and yield the maost relisble information. In Chapter Three,
we alse address the vanous inferrogation policies that the DOD adopted for

| i ;
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use in the military zones, and we explain reasons for the dramatic
differences betwesn the FBIs interrogation policies and those issued by the
military for use in military zones overseas,

I i Dircotor Rohert 8. Mueller i decided that the FBUwould riot
participate in interrogations involving aggressive technigues that wers
} approved for other agencies in the military zones.,

4 Chapter Five examines the dispute between the FBI and the DOD
relating to Muhammad Al-Gahtani, & detainee held at GTMG who is widely
believed to have been an additional hijacker in the September 11 conspiracy

} but who was prevented from entesiog the United States by immigration

) officials at the airport in Orlando, Florida. We examine the treatment of thiy
detainee in detail because his interrogation became a focal point for tension
between the divergent interrogation medels followed by the FBI and the
military, The digpute regarding the interrogation strategy for Al-Qahtaui,

) which was ¢lsvated to senior officialg in the FBI and DOJ, was uliimately
resolved in favor of DOD' interrogation approach.

f# In Chapier Six, we examine the FBI’s response to the Aba Ghraib
) disclosures in the spring of 2004, We discuss the development of the FRI's

\ formal written policy addressing agent conduct with respect to detainees in
GTMO, Afghanistan, and {raq; an Elechronie Communication {EC) issued by
the FRI Office of General Counsel on- May 19, 2004 {the “FBl's May 2004

) Detainee Policy”), Chapier 8ix also examines how the FBI addreased the

y conesrns raised by agents inthe field afier the policy was promulgated,
These concerns related to whether the FRI sgents would de deemed to have
“participated” in coercive inferrogation techniques used by other agencies by
their presenos alone, and the circumistances under which ¥FBI agents would
J be reguired to report inferrogation tactics used by other agencies. We also

) deseribe the infernal investigations thst the FBI conducted following the
Abu Ghraibh disclosures.

} B9 In Chapter Seven we examing the commitnication of FBI policies

j to agents who were deployed to the military zones, First, we describe the

N FEDPs carly efforts to provide training or guidance to its agents regarding

how they should address detaines issues, including the question of what

action they shauld take in regponse to witnesasing the ise of aggressive

2 interrogation fechriquies by other ggencies. Second; we deacribe the
expanded training programs that the FRI developed lor agents deployed to

m
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the military zones after the Abu Ubraib disclosures and the issuance of the
FBI’s May 2004 Detaines Policy.

& Cheapters Bight, Nine, and Ten detail the resuits of the OIGs
investigation into what FRI agents saw, heard about, and reported with
respect 1o detaines mistreatinent i GTMO, Afghanistan, and Irag. Bach of
these chaplers follows the same argantzation. The responses to the QIQ%s
survey are summarized in tabular forms. We then describe the FBI agents’
obhservations regarding specific techniques, with particular attention to the
harshest fechmaques and those technigues most commonly observed in the
particular military 2one. 1o the last part of cach of theve chapters, we
examine the disposition of reports by FBI agents to their superiors or to
military personnel regarding their concerna sbout detainee treatment,

R In Chapter Eleven we discuss our investigation of eight separate
allegations that FBI agents in the military zopes were involved in detaines
abuse or mistreatment. While some of the allegations we investigated were
made by detainees, others allegations came from other FBI ageénts, in most
instances in response to the GIG s wirysy.

# Chapter Twelve presents the OGS conclusions and

recommendations regarding the FBI's invoivament in detainse interropations
in the military zones.
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CHAPTER TWO
& PACTUAL BACEGROUND

; #9 In this chapter we provide background information regarding the
FBI’s activities in overseas wmilitary zones. Iix Part Twe explain how the FRI
became involved in the military 2enes as a4 result of its changing emphasis

i on preventing terrodism in the wake of the Septernber 11 attacks, In Partl
. we describe the FBI Headguarters organizations! structure with respect to

) international terrorism and detainee operadions. In Part 1M we describe

other DO entities myolved in overseas detainee isguss, and in Part IV we
deseribe inter-agency entities and agreements relevant to this QNG

! investigation. In Part V we deseribe each of the three zones {GTMO,
) Afghanistan, and rag), rwluding a brief review of military detainee
¥ operatipns, & discuswivn of the FBI's missions and deployments within the

zong, & discussion of the FBI's arganizational siructure as it related io the
zone, and a detailed description of FBI interview activities in cooperation
with the military within the sone, ;

I ¥ The Changing Role of the FRI After September 11

g B The FBI e the nation’s lead domestic agency for the collection of
forelgn counteninteligencs informaiion, which includes information relating
to international terrorist gctivities.1® Since Sepicmber 11, the Atlomey
General and the FRI Director have clevated counterterrorism and the

¥ prevention of future tervorist attacks againat United States nterests as the
; top priority of the DOJ and the FBI In response to the aitacks, Attormey
General Asheroft directed all DOJ components to focus their efforts on
disrupting any additional terrorist threats. The Aftorney General

¥ summarized the Department’s new mandate in a speech he gave on

i Ociober 28, 2001, in which he said: “Our single obhjective is 10 prevent
y terrorist attacks hy taking suspected terrorists off the street.” This caused u

dramatic shift in the focus of the Department of Justice, including the FRI.
Former Deputy Attorney General Larry Thompson described this change to
i the OIG as a huge paradigm shift within DOJ from prosecution to

y prevention. Similarly, other high-level DOJ and FBI officials told us that
afier September 11, they worked to transform the FBLinto an organization
that woudd prevent attacks as opposed {0 react to attacks.,

3 3 @ The ’uthority for the FBI's broad mission to-act at the nation’s fead domgstic
N ntelligenss agency is set forth most clearly in Prasidential Executive Urder 12333,
g dmplemented on Deceraber €, 1981,
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