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MILITARY COMMI SSONSTRIAL JUDICIARY
GUANTANAMO BAY, CUBA

UNITED STATES OF AMERICA
AE 624M (MAH)
B =D efenseM otion To Waive
KHALID SHAIKH MOHAMMAD, Mr. Al Hawsawi's Appearance
WALID MUHAMMA D SALIH At The
MUBARAK BIN ‘ATTASH, Military Commission Sessin Scheluled
RAMZI BIN AL SHIBH, To Begin 29 April 2019
ALI ABDUL AZIZ ALI,
MUSTAFA AHMED ADAM AL Filed: 24 April 2019
HAW SAW |

1 .=E==Timeliness This motion istimely filed.
2. mmmRelief Soudit: Mr. al Hawsawi requess to be excusedfrom attendingthe military
commisionsessn presently scheduledto commere on 29 April 2019

3. =e=lmBurden and Standard of Prodf: The burden of persuasion onthis motionrests wih the

Defense. R.M.C. 905(c)(2).
4. widdnen FACLS:

a. =&===Mr. al Hawsaw has leendiagnosedwith increasedconplicaionsthat are
repercussonsfrom torture and sodong he endued during hisdeention atblack stes. The
rectalprolapse, edal teais and tironic henorrhoidshe expeenced as aesultof thisabuse has

had long bsting impact onMr. al Hawsaw’s hedth ard well-being. Mr. al Hawsaw’s most
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recent surgery to try and corred these painful heslth problems was on 14 @tobe 2016

that he has ben diagnosd with analsenoss (atightening of thereda passage whichis
chronic and panful), ana verge fibrosis and anasurgicd changes. Att. B (Medicd report of
colonogopy paformed by a pesonwho refers to hmself in the medical recads as‘Dr.
Poopy,”. Anal g¢enoss and chronic redal pain ae anong he “mog fearal longterm
conplicaions” of anoedal surgery, as accompanying pan with defecaion, consipation and
related symptomscan be deéilitating and negatively impact the patent’s quality oflife. See
AE619D (MAH), Att. C. This newvest medicd complication is sdly unsuprising, given the
history of trauma and multiple procedures condwcted on Mr. a Hawsawi on that aeaof his
body3

. 5 3 ONEquUeNn® of the ondition recently diagnosd, Mr. al Hawsaw
endures even greaer physcd pain from the dail struggle with having abowel movenent.
Reoordsfrom Novembe-Januay 2019 @idene thatvarious topcd ointmentswhich have
beentried ae d noassstance,ard Mr. al Hawsawi shows anincreaseduse of Tramadol, a

narootic like pain reliever.* Side efects for Tramadol which Mr. al Hawsawi has exyerienced

'mmmCoe AE362P, Deferse Moton for Approprite Relief to Continue Decanber 2016Heaing
(filed 10 November 2016); AE362SReply in same motion series (filed 18 Novembe 2016).
i nitake, H., & Poylin, V. (2016. CamplicaionsFollowing Anoredal Surgery. Clinicsin
Colon and Rectal Surgery, 29(01), 014-021. d0i10.1055/50035-1568145.

mmmmfSce Senate Seled Committee on Intellig ence, Cammittee Study o the CIA’s Detention and
Interrogation Program, Executive Simmary (Decenber 2014) at100, n. 584doaumenting the
CIA’ s wse d rectalrehydration “withou evidence of medcal necessy, ard Mr. al Hawsaw’s
later suffering chronic hemorrhoids, amal fissue, and symptomatc rectl prolapse”)

‘ o\ . 2l Hawsaw took Tramadol for his pain 15 diys in Decenbea 2018, and 12 of
thefirst 22 cays in Bnuay 2019 (he Defense does notyet haverecords keyond hatdate).

VINUOULMAAOOIT TL/IIT JVIN VT T UINML VO L. VINL ]

2

Filed with TJ Appellate Exh bit 624M (MAH)
24 April 2019 Page 2 of 12

UNCLASSIFIED//FOR PUBLIC RELEASE



UNCLASSIFIED//FOR PUBLIC RELEASE

indudeageneal feding of discomfort, joint and muscle pan, and tiredness. Beyond he
chronic aral pain, Mr. al Hawsaw has abdoninal pain ad starp lower badk pan; his blood
presaure is also gill notunde control. See AE619D (MAH), Att. D, E F.

d.®=0) The Defensedetaied for this Commissionin eatier pleadngs tre sugeries
performed on M. al Hawsawi and hison-going medica problems? Before his mostrecert
colonogopy on 30Novembe 2018,he hal two surgeriesin short orde in April 2017:a
colonogopyto removea polyp in his colon thatwas cawsing continued redal bleeding, and
then —justa weeklater —a ureteroscopy and ser lithotripsy, b extrad a 1.2 an kidney sone
At thetime of the @mlonoxopy, thesurgeon observed 0ozing henorrhoidsand peianal skintags
prior to the procedure. The ueteroscopy required geneal aresthesia® These D17 suigeries vere

preceakd by two eatier surgeries b the rectal aga, ore in Octobe 2016 ad another in 20067

‘mimieCoe AE619D (MAH), Deferse Motion to Waive Mr. al Hawsawi’ s Appearance athe
Military Commission Sesson Sheduled to begh 25 March 2019, filed 12 March 2019); AE362P
(MAH); Deferse Moton for Appropriate Relief to Continue December 2016Heaing (filed 10
Novembe 2016); AE362S Rely in samemotion seies (filed 18 Novernber 2016) see also,
AE565A (MAH), Deferse Motionto Waive Mr. al Hawsaw’s Appeasarce atthe Scleduled
April-May 2018 Mlitary Commisgon Sesson (Filed 12 April 2018) AE5400(MAH), Defense
Motion toWaive Mr. al Hawsawi’s Presence at Januay 2018 hearings(filed 5 Bnuay 2018)
AES537H(MAH), DefenseMotionto Waive Mr. al Hawsawi’ s Appeaiarce atthe Scheduled
December 2017Military CommissionSessons iled 1 Decenba 2017); AE522D (MAH),
Deferse Motionto Waive Mr. al Hawsawi’ s Appeasarce atthe Scheduled October 2017Military
Commisgon Sessons (fled 3 October 2017); AE520(MAH), Deferse Motionto Waive Mr. al
Hawsawi’s Appeaiarnce atthe Scheduled Augug 2017Mili tary CommissionSessons(filed 20
Augug 2017); AES00R(MAH), Deferse Motonto Waive Mr. al Hawsawi’s Appeasarce atthe
Scheduled May 2017Mili tary Commisson Sessons(filed 12 May 2017);AE487 MAH),
Defense Motiorto Waive Mr. al Hawsawi’s Appeaiarce atthe Scheduled Jarnuary-February
2017Military Commisson Sessons(filed 24 Jaruary 2017).

GmitmimSoc AES65A (MAH), Defense Motion to Waive Mr. al Hawsaw’s Appeaiarce atthe
Scheduled April-May 2018 Mlitary Conmisson Ssson (Filed 12 April 2018.

=as=Soe AE362P, Deferse Moton for Approprite Relief to Continue December 2016Heaing
(filed 10 Novembe 2016).
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e, m—\ 5 e Defense hasiformed this Canmission in tle past® Mr. al
Hawsawi’'s multiple hedth problems gem from the condtions and treatment he expgenced in
blacksites? In addition to herecently diagnosed anal senoss and hischronic anal pan, he
regularly sufers from debilitating migraines and persistent ringing in hs eas. It beas repeding
thatMr. al Hawsawi lived with a panful rectalprolapse for more than tenyearss, while
imprisoned and while remaining inthe cusody of the same entities thatinflicted theseinjuries.
Thewhole time, even ahe hal to reinsert prolapsng tisaie bak into hisanus he hal to relieve
himself pubicly -- thatis, before guards watching over him. Thepubic naure of such a privae
matter continues by vitue ofhisbeing in augody. It is exacetbaked moreover, when he ha o be
trangoorted to court ad st for houss because, shoutl he ned to suddenly relieve himself, he ha
to publcly request to be exased and temporarily halt the @mmisson proeedings, sohat
guads can escort him to a holding all outsde the countoom, where there is atoilet.

f —\ fc\v months afer Mr. al Hawsawi’ s October 2016 edal surgery, the
Senior Medicd Officerthen asgned to Camp Seven testified thatit takes a prolongel period to
reaupeate from such asurgery. Theofficercould not opne pedsely howlong, ®naeding that
recyperationtimes were awerages and dgpend& onmany fadors personalto the paticular
patent The medcal officer’'s assessmemtasbasedon medical averages or similar procedures;
it did notcongder pateents reaupeating while held in cusody, after the kind of trauma Mr. al

Hawsaw experienced while in confinenent, and with next to no control over their movenents,

S Sco AES520(MAH), DeferseMotion to Waive Mr. al Hawsawi’ s Appeagrce atthe
Scheduled Augug 2017Mili tary Commisson Sessons(filed 20 Augug 2017).
‘mmmmGee supra, note 3.
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personal treatment, or privacgy.l® The Senior Medicd Officer’s prognoss from Octobe 2016, f
not entirely wrong,was at least wildly optimistic, and particulaly so gven Mr. al Hawsaw’s
chronic anal pain, ad nav the diagnoss of aral sterosis.
0.==mmml he Commission las adisedMr. al Hawsawi of hisrightto bepresentatthe

onget of over 38 pretrial hearingssincethe Conmmisgon keganusng the processof advising the
accisedof the right to presere!! Deferse cainselhas asoexplainedto Mr. al Hawsawi his
rightto atend commisson herings,and the dfect of hiswaiving hispresence. Mr. al Hawsawi
knowingly and voluntiily chooses towaive hisright to ke present at the upcoming March
sesson d the GCommission.
5.\ gUMenNt:

= allad. |t is Not only legally approprite butalso humaneto accept Mr. al Hawsawi’'s
knowing and volungary waiver to ebsent himself from these proceedings undethe arrent
circunstances.Given that the Rules for Military Commission explicitly allow an accused to
waive apparance, and thatMr. al Hawsawi has been informed of hisright to ke present ateast
40 imes n these poceedngs, tlere is norational reaso to cecline Mr. al Hawsawi’s present
requesthere. Mr. al Hawsaw’ s diagnoss of aral sterosisis yet another afterneth o the long

histay of trauma he halkadto the rectal area &dr being sodmizedby the CIA atblad sites.

10uguimtSoe United States v. Mohammad et al., Transcript (5 Decenbea 2016) at 1408081

11 mmbyrsuant to the Commission's order in AE37H, Order, Govemment Motion Regarding
Accuseds Reserce During Commisson Proceadings(dated 16 Octobe 2012), atthe beginning
of every seres ofhearingsthe Mili tary Judgehas informed Mr. al Hawsawi of hisrightto be
presentand aboutthe process fo voluntarly waiving his presere. Therehavebeenan estimated
38 essonsof the Commisson snce Ocobe 2012, ad at @d of these sessons,the military
judgeinformed Mr. al Hawsawi of hisright to be present, and the dfect of waiving thatright.
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Put smply, Mr. alHawsaw asls towaive his preserce d the heaing because le need to
minimize the amountof prolonged sitting he hasto do, as wel as he time spenaway from easy
accesdo a il et.

T --GTMO’s prognogs about Mr. alHawsawi’s recyperation have prova
wholly unreiable. Mr. al Hawsawi’ s aral pain is chronic, and hs anal seenosis isilkely the resultof
the traumg, and from the multi ple procedureshe hashadto endure to thatpart of his body.The pan
this condition causes Mr. al Hawsawi is not urer control, and he ontinues totry different
medicaionsto alleviate that pain; he is in gereral discomfort, with joint and muscle pain, ad
tirednessthat make it difficult for him to concentrate Furthermore, the prognos given to-date
have not Bken into acocount he paticular conditionsunde which Mr. al Hawsawi lives.!? There
areobvious, dbilitating fadors that severdy impad the management of hiscondtion: heis
unde adiet thathedoes notcontrol; hehas a schedule that he cannotcontrol; he sufers from
unalleviated, chronic head, neek, back and redal pain; he ha to relieve himself under the eyes of
prisonguads atall times.

=il he Rules for Military Commission sgdfically provide that an accisedappearing
before a military commisgon may voluntarily waive hisrightto bepresentat sessons ofthe
Commissionoccurring after arraignmentby secuing the pemissionof the military judgeonthe

record.*® Since the Commisson began in 2012 to us the processof advising the accused of

12mgimi Sce United States v. Mohammad et al., Transcript (5 Decembe 2016) a 1408081; Mr. d
Hawsawi dso articulated this poin fully in a previous moton, AE520 MAH), Deferse Moton
to Waive Mr. al Hawsawi’ s Appeaarce atthe Scheduled Augug 2017Military Commisson
Sessons (fled 20 Augug 20179).

DB mmmmtion R.M.C. 804(C).
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their right to presence, Mr. al Hawsawi has now been advised on herecord of hisrightat mare
than 37 petrial hearings!* Since hattime, Mr. al Hawsawi has regularly waived his appeaarce
after thefirst day of each sessbn by signinga written waiver; this Commisson has aceped
thesemany signed waivers as knaving waivers from him. Mr. al Hawsawi thus undestands
fully his right to be present, and the meaning of his waiver of attendane. Furthermore, counsel
has also advised him of hisright in thisregard. Accordingly, Mr. al Hawsawi’ s waiver of his
presence atthe upoming March hearing isknowing and voluntry, and it is legally approprite

for the Commission toaccept it.

=&=2=There is prececentin the military commissionfor grantingtherequestto waive preserme
at the first day of a muti-day sessdn d the commssion. h the @mmisson case of United States
v. Abd Al Hadi Al-Iraqi, thejudgegranted the sameaequest Mr. al Hawsawi makes here—to waive
his presere on the first day of the proceedings. In acceting thiswaiver, the judgein that ase

obsved that

={5-to daie the Commission has required the Accusedbe present at
thefirst sesson of eachschedled hearing. At the first session,the
Commisgon has advisedthe Accusedof his rightto bepresent
unde R.M.C. 804, anl allowedthe Accusedto waive his preserce
at subgquent sessins ofthe same hearing.*®

VmmmSee AE 37H, Order, Government Motion Regarding Accuseds Rresere during
Commisgon Proceadings(dated 16 Octobe 2012). At ead of Commisgon hering snce this
Order, the military judgehas informed Mr. al Hawsawi of hisrightto bepresent, and the dfect
of waiving thatright.

DougimimGoe United Sates v. Hadi al Iragi, Commisson Rulng (dated 5 May2017) (Attachment B
to AE500R, Defense Motbn toWaive Mr. al Hawsaw'’s Reserce d the May2017 Miitary
Commissiors Sessin MAH) (12 May 2017),
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wisll= T he procedures theal Iragi Commissgon employed areidentical to the procedures this
Commissionuses toadvise Mr. al Hawsawi of hisrightto be presentJustas he al Iraqi
Commisson explicitly reagnized the signficarce of previousrightsadvisemend given to the
acaixd there, so shouldhis Canmisson now reaognize the fact that Mr. al Hawsawi has keen

advised atleast37 imes

mmmm \either Mr. al Hawsawi nor the Government will suffer prejudice from Mr. d
Hawsawi’ s voluntary absence from this gsson. In its Orderin AE037H,6 this Conmisson
foundthat “[tlhe MCA 2009 spcffically articulates te peseice d the acused as aight’ nota
mandae.” As the Conmisgon further held:

EThe Commisson advisedeachaccusedof their rightto be
presentat all sessbns and of their optionto voluntarily waive their
rightto bepresentat cettain sessons.Eachaccised with advice of

couns, understandstheir rightto be presentand their option,
unde cettain circunstancesto voluntarily waive theright.t’

===l al Hawsaw hasbeenadvisedby the Commisgon and by cound. Heis fully
cognizant of his rights with resged to atterdarce,ard he is avareaf the mearing and effect of the
waiver of the right. Mr. al Hawsawi canvoluntarily waive his preserce at this pretrial proceeding,
and there isno requirement that such a waiver from anaccisedbe conmpelled throughhis

appeaarcein open court!8

! mumm ) nited States v. Mohammad, et al., AEO37H, Order re Government Motion Regarding

Accuseds Reserce during Commisson Proceedings(16 Octobe 2012) at3.
17 |

15mmmmSee R.M.C. 804.
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=\ \/here coungel has beenable to commuricate with his client, the cient has keen
advisedof hisright to ke present, and there is evidene of aknowing and voluntary waiver,
counsel canwaive theright to presere for a client.!® Furthermore, Mr. al Hawsawi has tie abili ty
to waive hisrightto presermeattrial, evenwithouta written waiver, since waiver of preserme
canbeimplied by condud.?° In fact, this Commission itself has availed of its ability to imply
waiver of preserce,when it ordered other co-accisedin this caseremoved dueto the
Commission's view thattheir courtroom condud was unmuly.?! It would lead to anonsnsica
resut to decide that Mr. al Hawsaw might be bared from Commisson proeealingsif hewere
unruly, yet he mug be @mpelled to atend poceedingswhen heis not being unruy, and 1)he 5
usng prope methods tocommunicate with the Commisgon his cloice b waive his presere; 2)
he hasilly and repeatedly been advised of hisright to bepresent and ofthe mnsquenes of his
waiving that pesence; and 3) heknowingly and voluntiily offers to waive his presence.

suiin|t |S therdfore legally appropriate, logical, and humaneto dlow Mr. al Hawsawi to

waive his peseme a the March2019 leaing.

1mmmm See United States v. Salim, 690 F.3d 115, 1223 (2" Cir. 2012)(*‘A Ithough t is certainly
preferable that the waver [of presence] come from the defendant diredly, thereis no
conditutional requirement to that effect.’” Polizz v. United Sates, 926 F.2d 1311, 1322 (2drC
1991) A deferdant s lawyer may waive presemreon the deferdant s behalf. But a cefendants
waiver through woungl, like all waivers of conditutional rights, gill mug be knowing ad
voluntary on the pat of the déendant.”); cf. United Satesv. Dunlap, 577F.2d 867, 86&4th Cir.
1978)(approving oftrial court s acceptance of counsl’s represenation that client voluntarily
waived his presere), United Satesv. Wagner, 280 F. Supp. 3d 811, 81%/(D. Va. 2017)(court
acceps d defendants svorn waiver of preserte ata victim restiution hearng).

20 mmmmcoe United States v. Mackey, 915F.2d 69, 72 (2d Cir. 1990), citing lllinoisv. Allen, 397
U.S. 337, 3591970)(ajudgecanimply adeendant has waived preserce throughddendant' s
disruptive courtroomconduda).

lufdmiaSoe, .., United States v. Mohammad, et al., Trarscipt (21 July 2016, at 12,594,
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6. =R cquest for Oral Argument: The Defense does nat request aa argument onthis

moton.

7. = Conference with Opposing Counsel: To the extent the Defense request seeks a waiver

of appearance for the first day of the hearing on 29 April 2019, the Prosecution opposes.

S.mmmml/\/itnesses: None.

O. =\ {tachments:

A ==mCertificateof Savice.

1l

WALTER B. RUIZ
Leaned Counsl for
Mr. al Hawsawi

Isll

SEAN M. GLEASON
Detailed Defense @unl for
Mr. al Hawsawi

sl
JOSEPH D. WILKINSON |1
MAJ, JA, USAR
Detailed Defense @unsl for
Mr. al Hawsawi

s/
JENNIFER N.WILLIAMS
LTC, JA, USAR
Detailed Defense Coungl for
Mr. al Hawsawi

1</
SUZANNE M. LACHELIER
Detailed Defense ©unsI for
Mr. al Hawsawi

I

DAVID D. FURRY
LCDR,JAGC, USN

Detailed Defense @unsl for
Mr. al Hawsawi
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=== CERTIFICATE OF SERVICE

=4=3= certify that on the 28 day ofApril 2019, lelectronically filedAE 624M (MAH)
-DefenseMotion To Waive Mr. Al Hawsawi’'s Appearance At The Military Com mission
Sesson Sdeduled To Begin 29 April 2019, with the Clerk of the Cout and 1ved the

attached placehdler on dl the counsl of record by email.

el
WALTER B. RUIZ
Leaned Coursel for Mr. Hawsaw
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