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1. Timeliness

The Proseaution imely files this Response pursuant to Military CommissionsTrial

Judciary Rue of Court (“R.C.") 3.7.

2. Relief Saught
The Roseaution respectfully requests thatthe Milit ary Judgeorder the Defense to comply

with Sedion 949p5(a)(1) of the Mili tary Commissians Act of 2009 (M.C.A.") and Mili tary
CommissonsRule of Evidene (*M.C.R.E.”) 505@)(1), which require the Defense & provide
the Proseaution with particularized natice of the classfied information it reasmably expecisto
disclose in connetion with apretrial proceeding. The Roseaution ako respectfully requests
that unde Sedion 949p5(a)(1) of the M.C.A., the Military Judge specify the time within which
the Defense mist povide suchpatticularizednatice. TheMilitary Judgeshould equire the
Defense ¢ providethe natice, absent extardinary circunstancesatleas thirty days before a
pretrial sesson is schedled to begin.

Citing hispreviousand rewly filed M.C.RE. 506(g)(1) notices, Mr. Ali moves the
Mili tary Judge to condud an M.C.RE. 5050) hearing. The Rosecuton agees theCommisson
shoull conduct an M.CR.E. 505f) hearing onthe M.C.R.E. 505@) notices for themotions on

the April-May 2019 doketto determine the use, elevarce,and admssillity of clasified
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information. The Commisson shold do so onlyfor classfied information the Accused have
notified the Proseaution inwriting that they reassmably expest to dilose in connetion with the
April-May 2019 petrial procealings. The Military Judgeshoutl prohibit the disclosure of any
classfied information for which the Accused havenot provided advaned patticularizednotice
for these petrial proceedngs n accordan@ with 10 U.SC. § $19p-5(a)(1). The Proseaution ako
agees vith the Defense thathe Military Judgeshoud condud the hearing and ule onthe use,
relevarce, and adimissibility of propely noticed classfied information bdore any urther
proceedingsontheundelying pealings The Poseaution requests thet, as required by 10
U.S.C. 8 99p-6(a)@), upon compdtion of the subpd heaing, the Military Judgeset forth the
basis br hisruling inwriting whethe eachitemis relevant ad admssilde for purposes d the
pretrial procealing.

The Roseaution abo respedfully requests that the Military Judge condict the heaing in
camera unde 10 U.SC. 8§ 949p-6(4B). Although the Roseaution dsagrees with the Defense
that this inchambers heaiing conditutes “dosue’ (see AE 624F (AAA) at2),the Roseaution
joins the Defense in asking he Milit ary Judgeto narrowly tailor the heaing as recesary to
prevent the disclosure d classfied information. To the etent the Milit ary Judgerules that the
classfied information isrelevant ad admssilde, the Milit ary Judgeshould notmmediately
close thecourtroomunde Rule for Military Commissons(“R.M.C.”) 806 fa argunment on he
melits of the subsantive motions. Rither, asrequired by 10 US.C. § 949p6(d), the Mili tary
Judgeshould frst give the Roseaution theopporunity to se& dtemativeprocedures for
disclogng the clasdiied information. If the Military Judge aithorizesthe alemative proedures,

no closue is recessgy; the parties maypresenttheir algumens in ogen sesion.

3. Burden of Proof

As themoving paty, the Accused ber the burden of pesuading the Conmisson, by a
prepondeance of the evidene, thatit shoutl grant their requests for relief. See R.M.C.

905(€)(1)—(2). The FPoseaution likewise bears the burden of pesuasion with resped¢ to its avn
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requess for relief. The Accisedand the Roseaution dso bear the burden of poving, by a
preponcderance 6 the eviderce,ary “factal isste the resoltion o which is necessay” to
resole their resgedive requess for relief. R.M.C. 905€)(1)—(2).
4. Facts

In hismotion, M. Ali listsnotices filed unde M.C.RE. 505@Q)(1) thatnatify the
Commissionard the Rosecuton thet the Defense egectsto dsclose clasdied informationin
connection with the April-May 2019 petrial proceadings See AE 624F (AAA)at2.! The
Prosecuton alsofiled additional M.C.R.E. 505)(2)(a) notces notrefleded within AE 624F
(AAA). See AE 616Q (GOV); AE 616T (GOV). On18 April 2019, Mr. Ali moved the
Commisson for an M.C.RE. 505f) hearingin connetion with the M.C.RE. 505@Q) notices
listed in hismotion.? AE 624F (AAA). The Poseaitionjoins Mr. Ali’s request for aheaiing on
these tices ard asks the Commission toconduct this heaiing in camera and © conduct an in
camera hearing on # other M.C.RE. 505@Q) notces for themotions on he April-May 2019

docket

5. Law and Argument

I. TheM.C.R.E. 505@Q) Notices

A. Certain Defense Notices Fail to Comply with the M.C.A.’s Particularity
Requirement

The M.C.A. and M.C.RE. 505@Q)(1) providethat,

[i]f an accised reasasbly expects to dsclose or to cause he discbsue d,
clasgfied information in any manner in conredion with any trial or pretrial
proceading involvingthe poseaution of such a acaised, theacaised shall, within
the time spcified by the miitary judge or, whee no ime is Pecified, within 30
days before tria, natify the trial counsl and the military judge in writing.

L While notrefleaed within the Defense motion, he Rrosecuton ndes hat Defense cansel
for Mr. Ali also filed AE 538N (AAA), Defense Notice Pursuant to M.C.RE. 505@Q)(1)(A).

2 Within its motion, e Defense requests “a 505h) hearingin connetion with AE 575F
(GOV), Govemment Notice Pursuant to M.C.RE. 5050)(2)(A).” AE 624F(GOV) at1.
However, the Roseaution as<erts that an M.C.RE. 505f) hearning for AE 575F(GOV) is no
longe necessary asit withdrew AE 575 GOV). Se AE 575J(GOV); seealso AE 57K (GOV)
(granting the Proseaution’s request to withdraw AE 575 GOV)).

3
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The “noticeshdl include a brief description of the classfied information.” 10 U.SC. § 949p-
5(a)(1); accord M.C.RE. 505@Q)(1). The description “*mug be particularized, setting forth
specifically the clasdgfied information which the defendant reasonably believes necessary to his
defense’” M.C.RE. 5056(g), Discusson (quoing United Statesv. Collins, 720 F.2d 1195, 1199
(11th Cir. 1983) (citing United Sates v. Smith, 780 F.2d 1102, 1105 (4thrC1985). The
statutory sanction for failing to comply with the noticerequirement is that the Milit ary Judge
“may preclude discbsue d ary classified information not nade the subgad of notficaion.”

10 U.SC. §949p5(b)(1).

Seeral of the Defense ntices fail to satsfy this particularity requirementbecase hey
simply cite motions, edarations, memoranda, and transcripts in their entirety, bu fail to identify
which paticular portionsof those doauments he Defense intends to us. Thefollowing notces
are therebre deficient AE 5230 (AAA), AE 538N (AAA). While maintaining its oljections to
these otices, tre Rosecution isavailable b meet wth Defeng counsl before the M.C.R.E.
505(h) hearing to dentify whatinformation the Defense seeks to ug and o deemine whethe
the Defensecanuse unclassfied or other altematives tat would awid closue. Becawse this
process taks ime (@s discusserhare below), having paticularized noice atleast thirty days
before the sesions legin is recessay.

Still, failure to satisfy the particularity requirement impeairs the military judge’s ability to
rule ontheinformation’s relevance and almissbility at the M.C.RE. 506(h) hearing. And it
prevents he govenment from assessig the dangeof disclogng the information and fom
“chooging] an alternative course that minimizes the threa to retiona seaurity.” United Satesv.
Badia, 827 F.2d 1458, 1465 (11thrC1987)(citing Collins, 720 F.2d 51197) “Obvioudy,
without suficient ndice that sets forth with spedficity the classfied information thet the
defendant reasonably believes necessary to his ddense, the government is unable to weigh the
costs of, or ondder altematives to, dsclosue.” 1d.

But with suficient ndice, the Proseaution isable to review the clasdfied information
with an original classfication autharity to verify its clasdfic ation level and, as b its right, seek

4
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alternate procedures for its disclosure that provide the Accused with “subgantially the same
ability to meke [their] deferse as wuld dsclosue d the specific classfied information.”

10 U.SC. §949p6(d)(2); M.C.RE. 5050)(4). TheM.C.A. and M.C.RE. thus pohibit an
accisedfrom disclosing, @ cawsingthe disclosue d, classfied information urtil (1) prope
natice has bengiven am (2) “the United Sateshas keen aforded a reasonable oppatunity to”
(a) seek a éeminationas b use,relevarce,ard admissihility of that information in an
M.C.R.E. 506(h) hearing and ) appealsicha cetermination. 10 US.C. § 949p5(a)(2); accord
M.C.R.E. 506(g)1)(B).

In the pastwhere the Defense has genthe Rosecuton advance irticularizedndtice,
the parties have leenable toresole issies rgading the use of classfied information bdore the
pretrial proceadings (Such vas the case with AE 118Cand AE 133F, for exanple.). Thiscan,
attimes,obviate the ned to condud an M.C.RE. 505f) hearing bdore each oral argument on
the merits of an undelying plealing, and it avoids unneessary closure of the proeealings unde
R.M.C. 806. Ier exanple, having adrance noice of the specific information the Defense intends
to use,the Rosecuton has keenablke to suggest variousunclssfied aliematives thatwould
enabe the Defense ¢ effecively advocat their postion withou closng the proceedngs @
excluding the Accused from the countoom. But for the Roseautionto do sothe Defense mst
narrowly tailor their natices and povide the specific portion o the chssfied information they
intend to ue.

Another way to obviete an M.C.RE. 505h) hearing and neximize opennssof the
proceedingsis for the Defense, in innces when they want to u® classfied docunents, to
simply sulmit the classfied information as it would any other appellate exhibit for the Military
Judgés consderation—as a chssfied atachmentto apleading. TheTria Judciary Rules of
Court pemit the patiesto do so; hey even deicate a seprae sectbn d the parties’ briefs to
“Witnesses athEviderce” relied upa to supporttheir alguments. ®e R.C. Form 301 Format
for aMotion. In thatsedion, he Defense cald refererce {n an unclassfied mamer, as
necesse) the clasdied information they want the Milit ary Judgeto condder and then amply
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attach it as aclassfied, in camera and unde seal exhibit to thepleading for his consderaion.
Doing 9 would avoid having to close the proeealingsfor oral argument—a method of
argumentation that, in any evat, “is within the sde discretion o the Military Judg” to gant and
usually unrecessay for argument on what ofén is an inggnificant anourt of remaining
classfied information. R.C. 3.5m. The Military Judgeshoutl avoid closure of the proeedings,
authorizingit only as a astresat and not amply for oral argument thattouches upon he
classfied information atisste.

Regadless,an M.C.RE. 505@) noticeis the “centra document” intheM.C.A.’s
classfied-information procedures,asit isin the dassfied-information proedures of their
progenitor, the Classfied Information Rrocedures Act (“CIPA”). See Collins, 720 F2d at1199
(citing APA). To maximizeits intended pupose, the Military Judgeshoutl orde the Deferse b
comply with the M.C.A. and M.C.RE.’s paticularity requirement. It shoutl ako sgdfy the
time within which the Defense mug provide paticularized noiceto the Proseaution. In previous
pretrial sessns, tle Defense catinuedto file M.C.R.E. 505@Q) notices up to one buisessday
before those sessins were schedled to begin, ard duing the sesgsinsthemseles as wll. See,
e.g., AE 399L (WBA); AE 579C(KSM); AE 538F(WBA). But Sedion 949p5(a)(1) requires
an accused to provide paticularized noice“within thetime specified by he military judge or
where no ime is Pecified, within 0 days before trial.” Accord M.C.R.E. 505@)(1).

Although tle reference pointfor the 30day dealline is trial, the dealline recaynizes he
importance of providing sufficient advane noticeto the Roseaution. Badia, 827 F.2d 81465
(“The thirty-day time frame is intended to give the govanment the oppatunity to ascettain the
potential harm to nationalseaurity, and to consder various neans of minimizing the o4 of
disclosue. Any form of notice provided lessthan thirty days prior to trial cleaty does not
permit the government to accomplish this obgdive.”). Thisnatice is noless impatant in
pretrial proealingsbecause, as disus®d above it serves he sameobjedives. To dlow it to
accanplishthese obgdives of giving the Roseaution an opprtunity to escetain the potential
ham to national secuity and popo altemate procedures that @uld obvate the ned for an

6
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M.C.R.E. 506(h) heaiing, the Military Judgeshoutl heneforth require the Defense & provide

thenotice atleast thirty days before a pretrial sesgon is €heduled to begin.

B. M.C.R.E. 505h)(2)(A) Does Not Oblige the Proseaution to Identify Which
Information Noticed by the Defense Is Chssfied Information

The Commission shold reject the Defense request to compel the Roseaution toidentify
which clasgfied information notcedby the Defense $ dassfied. The Proseaution dsagees hat
aplain reaing of M.C.RE. 505)(2)(A) suppors imposng sich anobligation on he
Prossaution. Even if it did, the Roseaution could not reaorebly fulfill that obligation here
becawse he Defense 4ils to icentify with particularity the dassified information atisste. The
Commisgon shoudl notpemit the Defense & Smply give noticethat it intends to dsclose, or
cawse he disclosue d, “all information marked as or determined to be classfied” in ore of their
filings See e.g., AE 350CCC (AAA).

This is esgcially true in this Military Commission(as gposdto most TPA cases)
becawse he Defense hadie indeperdent ability to verify, in a prvileged manne, whether the
information isclassfied by uili zingits govenment-funded Defense 8cuity Officer, who may
submit documents to tlke Chief Seaurity Officer, Office of Spedal Seaurity, with arequest for
classficaion review of the materials it seels to dsclose. $e AE 013BBBB at{4.(d). Becawse
the Defensehas he ability to secue dassficaion reviews of their work product it also should
have the doligation to uili zethat process b#ore providing M.C.RE. 505@) notice, asit could
obviate the ned for (or atleastdramatically limit) an M.C.RE. 505f) hearing. TheProseation
shout not ke required to condud such a cassfication review of entire filings following
M.C.RE. 506(g) natices hat often cone slortly before scheduled hearings,when it is only he
Defense who knows exactly whatinformation contained within these filings it truly intends to
use ard whenthe Defense hadhe ability to obtain the prope classficaion of thatinformation.
See, e.g., AE 031XX (MAH) (describing the chssfied information as “i nformation the

Government recently disclosed unde an Altemative Caompensatry Cortrol Measues ACCM)

program”).
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Also, althoughthe Deferse is cored thatM.C.R.E. 505@)(3) requirestrial counsl to
work to ersure eviderce“is dedassfied to the maximum extent possble” (AE 624F(AAA)
at4), by the le’s spedfic terms, this requirement applies orly to “evidence thatmay beused at
trial”—not for pretrial proeeadings. M.C.RE. 506(a)(3) (emphasis addal). Fa all these
ressons the Commisson should dey the Defenserequestto compel the Roseaution to identify

which classfied information ndicedby the Defense is clasBed.

. TheM.C.R.E. 505h) Hearing

A. The Prossaution Does Not Oppos the Military Judge Conducting an
M.C.R.E. 505(h) Hearing

While maintaining its obection to tre natices, theProseaution does not oppeshe
Deferse regestthat the Military Judge, before conduding further proceedings on he undelying
pleadings condud a hering unde M.C.RE. 505(h) to deeminethe use, relevance, and
admissihlity of classfied information becawse ame d the parties has regestedthe heaing prior
to agument in the April-May 2019 harings The M.C.A. and the M.C.R.E. providethat one
either party requests aheaing uner 10 U.SC. § 949p6(a)(1) or M.C.RE. 505()(1)(A)
resgedively, “the milit ary judgeshall condud such a haring and dall rule prior to conductng
any further proceedings” 10 U.SC. § 949p6(a)(2); accord M.C.RE. 506(h)(1)(B). Mr. Ali has
requested the hearing, © theM.C.A. and M.C.RE. require the Military Judgeto conduct the
hearing and to rule before conduding any tirther proceealings on he pleading thatis the subpd
of therequest. See 10 U.SC. 8§ 949p6(a)(2); M.C.R.E. 505h)(1)(B).

The Military Judgeshoutl condud the hearing havever only for classfied information
the Accused havenotfied the Roseaution in writing thet they reasmably expectto dsclose n
connection with the April-May 2019 petrial procealings TheMilitary Judgeshould not ha a
hearing—and thus shoul prohibit the disclosure of any chssfied information—for which the
Accusd havenot provided advane notcein accordane with 10 U.SC. § 949p5(a)(1). The
M.C.A. prohibitsan accused from diglosng, a causng thre disclosure of, classfied information

in connetion with a petrial proceading untl at least notice has been given in accordance with

8
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10 U.SC. 8949p5(a)@1). 10 US.C. § 949p5(b), accord M.C.RE. 505@Q)(1)(B). Forthe
reasms dscussed abve, naticeis a citicd comporentof the M.C.A.’s classifigl-information
procedures. To the extent the Accused askto disclose classdfied information for which they have

not provided prope notice, the Military Judgeshoudl deny tho® requests.

B. The Prosecuion Requests that the Mili tary Judge Hold the Hearing In
Camera

The Roseaution respectfully requests thatthe Milit ary Judgehold he M.C.R.E. 505)
hearingin camera. Any hering held unde 10U.S.C. § 98p-6 (©r its correspondngrule,
M.C.RE. 506(h)) “shall be hetl in cameraif a knowledgeable United Sttes dficial passessig
autharity to classfy information submits to the military judge a dedaraion that a puldic
proceeding may result in the disclosure of classfied information.” 10 US.C. § 949p6(a)(3);
accord M.C.RE. 505)(1)(C). Becaise a kowledgealle United Sates dficial submits sich a
declardion, the Milit ary Judgeshould holdhe heaingin camera. See AttachmentC, Classfied
Ex Parte Filing of Unredacted Dedaraion Rursuant to M.C.RE. 5050)(1)(A), (C) (24 April
2019).Although he Prosecution dsagrees vith the Defensethat this inrchambes hearing
conditutes “closure” (see AE 624F(AAA) at2), the Roseaution joinsthe Defense in asking tte
Mili tary Judge to narrowly tailor the heaing to the extent necessary to prevent the disclosure of
clasgfied information asthe Military Judg “make[q all deeminationscon@mingthe use,
relevance, or admissbility of clasdfied information thatwould oherwise be made durng the
trial or pretrial proceading.” 10 U.SC. § 949p6(a)(1); accord M.C.R.E. 505f)(1)(A). Also,as
the Accwsedwill often notbe pesent for the M.C.R.E. 505f) hearing, these hearings should, in
the future, occur in theWashington,D.C. areaprior to traveling to Naval Sttion Guantanano

Bay, Cuba

C. TheM.C.A. and M.C.R.E. Establish the Procedures for Conducting a
Hearing to Determine the Use,Relevance,and Admissbility of Classfied
I nfor mation

The military judge condwcts the M.C.R.E. 505f() hearng “to make alldeterminatons

coneming theuse, relevance, or admissbility of classfied information thatwould oherwise be

9
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made durng the. . . petria proceading.” 10 US.C. § 949p6(a)(1); M.C.R.E. 5050)(1)(A).
M.C.RE. 505, Ike CIPA, “does notchangehe genedly applicable evidentiary rules of
admissihlity, bu rather alters the timing of rulingsas to admisgbility to require themto bemade
before thetrial.” M.C.RE. 505f)(1), Discusson (intemal quottion marks and cigtion
omitted). At the M.C.RE. 505f) hearing, “the courtis to hear thearguments of counsl, and
then ule whethe the chssfied information identified by hedefense is relevant uncer the
standads of Mil. Conm. R. Evid. 401.” Id And if the milit ary judgeconcludes he classfied
information is relevant, it must tlen determine whether it is admissilde as evidence 1d. For each
item of clasdfied information, the milit ary judge mustmake the determinations—and st forth
thebasis for them—in writing. 10 US.C. § 949g6(a)(@); M.C.R.E. 505()(1)(D). Themilitary
judgemug make the deéminations” prior to conducting any further proceadings” 10 U.SC.

8 949p6(a)(2); M.C.RE. 505(h)(3(B). If the military judge determines thet the classfied
information is nd relevant ard admssilde, that determination concludes te mater, the Defense
cannotdisclose theinformation.

But if the military judge determines the classfied information is relevant and admissile,
themilitary judgé€sinquiry does nbend there Uponsuch a cetermination—and bédore closng
the proeadings undeR.M.C. 806—he milit ary judgemug give the govemment an oppotunity
to mowe to substitte the classfied information for (1) astatement admitting relevant fads thet
the clasdiied information would tend o prove (2) asummary of the chsdfied information, or
(3) “any other procedure or redadion limiting the disclosure of spedfic classfied information.”
10 U.SC. 8949p6(d)1); M.C.RE. 505(h)(4(A); M.C.RE. 505()(4), Discussion(“I n many
casesthe United Sateswill propos a recddedversion d a clasdied document as aubsttution
for the orpinal, having deleted only nontelevantclassfied information.”). The military judge
mug hold ahearing onthemotion. 10 US.C. §949p6(d)3); M.C.RE. 5050)(4)(C).

After the heaing, the military judge “ shall grant such amotion of thetrial coung if the
military judge finds thet the satement, summary, or other procedure or redaction will provide the
deferdantwith subsantially the same abilit to make hs defense as wuld disclosue of the

10
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specific classfied information.” 10 U.SC. 8§ 98p-6(d)2); M.C.RE. 566(h)4)(B). If the
military judge approve alemate procedures the Defense can us it to sugoortits argument in
opensesan. If the military judgedoes notappove the alemate procedure, the govenment can
appealthe decision or, if it decides not b appel, movethe Milit ary Judgeto close the countoom
unde R.M.C. 806. 10 L5.C. § 9Bd(@)@); see M.C.R.E. 505g)(1)(B)(ii). In accadarce wth
theM.C.A. and M.C.RE., the Rossautionthus especfully requessthat, if the Military Judge
determines the clasdfied information is relevant and almissble, hegive the Proseaution the

opporunity to ek subgitutionsand oher relief before closng the proeealings.

6. Conclusion

The Commisson sould (1) require the Accused to provide the Proseaution with
particularized natice of classfied information it reasonably expectsto disclosein connection
with apretrial proceealing (only after the Defense firsts uilizes itsclasgfic ation review
procedures pursuant to Third Amended Protedive Order #1), (2) require the Accusedto provide
thenoticeatleas thirty days before a pretrial sesson is £heduled to begin; (3) condict an
M.C.R.E. 506(h) hearing in camera and bdore further proceedings on he undelying motion to
determine the use, @élevance,ard admssillity of classfied informat on—but only for classfied
information the Accused havestfi ciently natified the Proseaution inwriting thet they
reasonably expeet to dsclose in connedion with the April-May 2019 petrial procealings (4) set
forth the basisfor its ruling inwriting whether each itemis rdevant and admissilde; and §) to
the extenthe Commissionrules hat the clasdiied informaton is relevant awl admssilde, it
should give the Roseaution the oppatunity to ek altemative procedures for disclosng the

classfied information bdore closng the proealings.

7. Oral Argument

The Roseaution doe nat request oral argument on this péading.

11
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8. Witnesss and Evidence

The Rosecutonrelies o AttachmentC, Classfied Ex Parte Filing of Unredacted
Dedardion Rursuant to M.C.RE. 506(h)(1)(A), (C) (24 April 2019).3

9. Additional I nformation

At this ime, the Prosecution does nboffer additional informationto sugport this

respnse.
10. Attachments
A. Certificate of Service, dated 25 April 2019.
B. RedactedDeclaraion Rursuantto M.C.RE. 505)(1)(A), (C) (24 April 2019).
C. Classfied Ex Parte Filing of Unredacted Dedaraion Rursuant to M.C.RE. 505q)(1)(A),
(C) (24 April 2019).

Resmecfully submitted,

/15

Clay Trivett
Managing Trial Counsel

Christophe Dykstra
Major, USAF
Assisant Trial Coursel

Mark Martins
Chief Proseautor
Mili tary Commissions

3 Attachment C is sulmitted ex parte and undr sed consigent with the justification st forth
in Attachment A to AE 133B.
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CERTIFICATE OF SERVICE

| cettify thaton the 25t day of April 2019 | filed AE 624K(GOV), Govemment Respong To
Mr. Ali’s Motion For An M.C.RE. 505() Heaing, with the Office of Military Commissons
Tria Judciary and Iserved a @py oncounsl of record.

g
Christophe Dykstra
Major, USAF
AssisantTrial Coursd
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MILITARY COMMISSIONS TRIAL JUDICIARY
GUANTANAMO BAY, CUBA

UNITED STATES OF AMERICA FILED-EX PARTE_IN CAMERA,
Y

_ - AE 624K (GOV)
KHALID SHAIKH MOHAMMAD:

WALID MUHAMMAD SALIH Attachment B
MUBARAK BIN ‘ATTASH;
RANMZI BINALSHIBH; s} claration Pursuant to
ALI ABDUL AZ1Z ALJ; M.C.R.E. 505(h)}{1}(C)
MUSTAFA AHMED ADAM AL
HAWSAWI
April 24,2019
midulim C/PNEY T, [REDACTEDI, hereby declare and state under penalty of perjury:

1. ke {CHANE) [ [REDACTED]|, a knowledgeabie United States official with
original classifiestion authority, submit this certification pursuant to M.C.R.E.
S05(hINA), (C). which authorizes me o request that a hearing be held iw
canrera and that the leanseripl of the ik camera hearing be séaled.

2. wilsimiThe matters stated herein are based upon my knowledge. upon review and
consideration of docurnehts and information available to me in my official
capacity 45 a knowledgeable United States official with original classification
authority, and discussions that I have had with other United States officials with
knowledge-of the materials,

3. mamwem i Al Aziz Ali has requesied a hearing in this case under M.C.R.E.
505(h){1)(A) so thai the Military Judge can. deterniine use, relevance, and
admissibility of classtfied information that would otherwise be made during irial

or a pretrial hearing,

CONEDENTIAL/NOEORN

AR EATRLILIEE LERF
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4, mmme CR.E. 505(h)(1¥C) provides that this hearing shall be held in camera at
the request of a knowledgeable United States official with original classification
authority who submits a declaration that a public proceeding may result in the
disclosure of classified information.

5. mmm As a knowledgeable United States official with original classification
authority, [ declare thal a public hearing on this malter may result in the
disclosure of classified information that is the subject ol the M.C.R.E. 505(h)
motion AE 624K (GOV).

6. =ms=Therefore, | respectfully request that this hearing be held in camera under
M.CL.R.E. 505(h)(1(C) and that the transeript of the fn camera hearings be sealed.

Lxecuted this 24™ of April 2019.

_ [REDACTED]
i (A [REDACTED]

CONFIDENTIAL/NOFORN
e

Appellate Exhibit 624K (Gov)
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United States v. KSM et al.

APPELLATE EXHIBI T 624K (Gov)

(Pages 19 - 20)

Ex Parte/ln Camera/Under Seal
Classified
Attachment C

APPELLATE EXHIBIT 624K (Gov) is located in
the classified annex of the original record of trial.

POC: Chief, Office of Court Administration
Office of Military Commissions

United Statesv.KSM et al. APPELLA TE EXHIBIT 624K (Gov)
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