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MILITARY COMMI SSIONSTRIAL JUDICIARY
GUANTANAMO BAY, CUBA

UNITED STATES OF AMERICA
AE 623 WBA, RBS, AAA, M AH)
V.
Motion for Order Regarding
KHALID SHAIKH MOHAMMAD, the Parties Under standing on the
WALID MUHAMMA D SALIH Implementation of the
MUBARAK BIN ‘ATTASH, Privileged Written Communications Order
RAMZI BIN AL SHIBH, AE 18U (Third Amended)
ALI ABDUL AZIZ ALI, ) )
MU STAFA AHMED ADAM AL Filed: 8 April 2019
HAW SAWI

1. Timeliness: This Motionistimdy filed. S& R.M.C. 905¢).

2. Relief Reauesid: The parties £k an oder from the Commission that memorializes the

existing uncerstanding d an apect of the Privileged Written CommunicaionsOrder, AE 18U
(Third Amended), so asto resffirm to the Privilege Tean the prope gpplicaion of the orde.

In particular, the parties again agreeto the meaning of AE 18U Third Amended 8 Mar
2018), wih respect to the role of Defense Coungl in deemining whethe doauments senthe
Accusedare “l awyer-client privileged” or “other caserelaed” matenal, as defined in the Order.
Thatis, the partiescontinueto ageethat Deferse Coursel have the sok discretion to determine
what materid falls into which category ard is asetelated, and the Rivilege Teams role is
limited to reviewing markings on tle materids.

3. Eacts:
a In 2013, the Commisgon issued an updaded Privileged Written Communicaions
Order, AE 18U (PWCO), designed to goven thewritten communicaionsbetveen the

accusedin this case aththeir respecive defense ¢ans.
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b. Raragraph 2g)(1) of the PWCO defines “Cther CaseRelaied Matrnal,” in relevant

pat, as.
(1) Communications betweena Deferse Coursel and the Acused
that are diecty relatedto the Accused s mili tary commission but
are not privileged within the meaning of M.CR.E. 502
c. Paragraph 2i)(4)) of the RVCO, which is pat of the déinition of “Contraband;’
provides that:
(4) Notwithganding subparagraphs2(i)(1) - (3), above no
information $hall beconsdered Contraband if defense counsl

reasmably believesit is dredly related to the Military
Cammisson proealing involving the Accused.

4. Argument:

The Privileged Written Communications Order (AE 18U) has keenin place am
implemented daily to the satisfaction of the parties, for the last threeyeas. Recernly however,
the Rivilege Teambegan inapproprately encroaching on what has dways besn undestood b be
the sde province of the Deferse Wunsel Spedfically, the Rivilege Tean has leenquestioning
Defense ©urselsassssnentof what materia is ard is notrelated to military commissions
proceedings,enga@ing in impropa subsantive review, and efusng o allow cakegories d mail
thathad been subnitted and approvedongstent with the order for years, without question and
without ircident. The Privilege Tean's interference has gnificart repercussions orattorney-
client communicaionsand atorney-client relaionships, inan dready highly complex capital
case.

The intent of the parties, as ratified in the Written Privileged CanmunicaionsOrder is
and has keen for Deferse Counselto make he determination o whatis caseelaied As longas
Defense Coungl are sgning an astation alongwith the materials beng subnitted for the

Privilege Teami s revew, indicaingthatit is Defense ©unsek’ reasoale belief thatthe given
2
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materials ae relaedto the caseard providedthe subnitted materials ae propedy marked,® the
Privilege Tean does nothavethe aithority to meke any tirther deeminations.

The parties ekto redfirm this longsanding urderstanding regarding the Privileged
Written Communications Order, and to oltain from the Commissiona rding to thet effect, in
order to avoid additional complicaionswith the Privilege Tean, which impact the interrel
communicaionsand atbrney-client relationshipswith these capital defendants.

5. Certific ate of Conference:

The Defense conferenced with the proseaution, who agrees that, unde the Written Frivilege
Communicaionsorder, providing Defense Coungl attests to higher reasonable belief thatthe
material is relaiedto the case adthus falls ouside d the ‘Contrabarl’ definition,it is Defense
Counrsel's cecision to meke, and not tle Privilege Team’s decision
6. Attachments:

A. Cettificateof Savice

B. Proposd Order.

For Mr. al Hawsawi:

[Isl] [Isl]
WALTER B. RUIZ JENNIFER N.WILLIAMS
Leaned Counsl LTC, JA, USAR

Deferse @unsel

[Isl] [Isl]
SEAN M. GLEASON SUZANNE M. LACHELIER
Defense @unsel Detailed Defense Gun<=l

! Thee marking and attestation requirements are setout in Paagraph 3 of AE 18U (Third Amended).
3

Filed with TJ Appellate Exhibit 623 (WBA, RBS, AAA, MAH)
8 April 2019 Page 3 of 9

UNCLASSIFIED//FOR PUBLIC RELEASE



UNCLASSIFIED//FOR PUBLIC RELEASE

/sl

JOSEPH D. WILKINSON |1

MAJ, JA, USAR
Deferse @ursel

For Mr. al Baluchi:

/18l

JAMES G. CONNHELL, Il
Leaned Coursel

1slf

ALKA PRADHAN
Deferse @unrsel

I8l

MARK E. ANDREU
Capt, USAF
Deferse Wunrsel
For Mr. bin ‘ Atash

1slf

CHERYL T. BORMANN
Leamned Coursel

1slf

EDWIN A. PERRY
Detaied Defense ©unsel

For Mr. bin al Shibh

11sll

JAMES P. HARRINGTON
Leamned Coursel

//s//
JOHN M. BALOUZIYEH
CPT,JA, USAR
Deferse Wursel

Filed with TJ
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o/
DAVID D. FURRY
LCDR, JAGC, USN
Deferse ursel

/18l

STERLING R. THOMAS
Lt Cd, USAF
Deferse @unrsel

1slf

BENJAMIN R. FARLEY
Deferse @unrsel

1slf

WILLIAM R. MONTROSS, JR.
Detaied Defense ©unsel

18l
MATTHEW H. SEEGER
MAJ,JA, USA
Detailed Military Coungl

11sll

WYATT A. FEELER
Deferse Wunrsel
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CERTIFICATE OF SERVICE

| cettify thaton the 8th day of April 2019, | electronically filed AE 623 WBA, RBS,
AAA, M AH) - Moation for Ruling Regarding the Parties Understanding on the
Implementation of the Privileged Written Communications Order AE 18U (Third

Amended) with the Clerk of the Court and dl the counsl of record by email.

15/l
WALTER B. RUIZ
Leamned Coursel for Mr. Hawsaw
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MILITARY COMMISSIONS TRIAL JUDICIARY
GUANTANAMO BAY

UNITED STATES OF AMERICA AFE 018 [PROPOSED] Ordq

V. Memorializing the Parti §’\\

Understanding regar: €
KHALID SHAIKH MOHAMMAD, TImplementati
WALID MUHAMMAD SALIH AFE 18U (Thil‘ ded)
MUBARAK BIN ‘ATTASH, Privileged Writ munications

RAMZI BIN AL SHIBH,
ALI ABDUL AZIZ ALL

MUSTAFA AHMED ADAM AL z
HAWSAWI April 2019
(R&Me their existing understanding of an

r, AE 18U (Third Amended), so as to

1. The Defense moved the Commission: to

aspect of the Privileged Written Communicati
reaffirm to the Privilege Team the proper Wc tion of the order. The Defense motion asserts
that the parties agree that Defense €0 . not the Privilege Team, makes the decision as to
whether material being sent @ccused through the Privilege Team, is case-related. The

motion further asserts arties are in agreement that, as long as Defense Counsel are

signing an attestati g with the materials being submitted for the Privilege Team’s review,

indicating is Defense Counsels’ reasonable belief that the given materials are related to the
ided the materials are properly marked,! the Privilege Team does not engage in

View.

2. The Prosecution does not oppose the Defense motion or the proposed order.

! These marking and attestation requirements are set out in Paragraph 3 of AE 18U (Third
Amended).
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3. Ruling. The motion is GRANTED. The Commission adopts the parties existing
understanding regarding Defense Counsel and Privilege Team responsibilities with respect to the
determination of what material is case-related within the meaning of the Commission’s
Privileged Written Communications Order, AE 18U (Third Amended).

N

So ORDERED this __day of March 2019. \%b's
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