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1. Timdiness

The Proszaution timely files ths Respong pursuant to Military Commissiondrial
Judciary Rule of Court (“R.C.”) 3.7.
2. Relief Saught

The Rosecuion regectully requess that the Commisson denywithoutoral argument,
therequestedrelief set forth within AE 621 (RBS), Deferse Motion to Conpel Roduction of

Discovery Related to Evidene Provided by he Geman Govenment.

3. Burden of Proof

As themovingpaty, the Defense mug denondrate by a preponderance of the eviden@
that the requestedrelief is warranted See R.M.C.905(€)(1)—(2).
4. Facts

On Sepenmber 11, 2001 four planes werehijadked and 2,976 peoglwerekilled on he
sovereign territory of the United Sates in coodinated atiadks on he World Trade Center and the
Pentagon. M. Binalshibh, and threeof the four pilots of the hijaded planes, had lived with or
ascciatedtogether in Germany duing times relevant to the conspracy, and hed committed overt

ads in furtherance of the conspracy from Gemany.
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Shortly after September 11, 2001, ad for severd years thereater, the Govemment of
Gemary providedthe United States certain documentsrelating to tho® overt ads in vaiious
forms, and through vaious kgal means, as pat of the investigation condwcted by the Federd
Bureau of Investigation (‘FBI”) into the attacks.

On 14 Decanbe 2018,Defense couns for Mr. Binalshibh sulmitted a request for
discovery to the Roseaution requesting any agreementbetweenthe United Sates ai Gemrmary
regarding the producton of evidene related in any way to the poseaution of Mr. Binalshibh;
whether such evidence was provided ecificaly for this proseaution, e proseaution of
Zacarous Moussoui, orthe poseaution of any other 9/11 déendant. S AE 621 RBS),
Attach B.

On 12 March 2019, Defas counsl for Mr. Binashibh filed AE 621 RBS), requesting
thatthis Canmission ‘tompel the pioducton of requested discovery regarding any agreements,
conditions and/or assurances that pecealed or a&companied the handing ower of evidence againg
Mr. Binalshibh byany govenment agency of Gemany, as well as any surounding
coreponcerce!” Id. at 1. Additionally, Defense counsl for Mr. Binalshibh ®eks “a listing of
the evidena thatwould be subpd to the relevant agreaments, conditions and/or assurances.”

Id. atl.

5. Law and Argument

I. The Posecuion’s Discovery Obligations Are Defined by the Rdevant Rules and
Statutes

The Military CommissonsAct of 2009 (M.C.A.”) afords he Defense areasonable
opporunity to ob&in evidene througha proesscompaable to oher United Sates criminal
courts. e 10 U.SC. § 949;. Rrsuant to he M.C.A., the Rules for Military Commisgons
(“R.M.C.”) require thatthe Roseaution produe evidene thatis meterial to the peparation of

the déense. Secificdly, R.M.C. 701¢)(1) requires the Roseaution  pamit deferse cauinel to

examne,
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[a]ny books papes, documents phobgraphs, ngible objeds, buldings orplaces,
or copies of portions hereof, which are within the posgsson, cusody, or cntrol
of the Government, the existence of which is krown or by the exercise of due
diligence may become known to tia counsl, and which ae matenal to the
preparation of the ddense or ae intended for use by the trial counsl as evidene
in the poseaution case-in-chief at trial.

See R.M.C. 701€)(1). However, nowithgandingthis requirement, no autlerity grants
ddendantsan unquéfied right o recave, or compels the Rossaution o produe, discovery
merely because the defendanthas regestedit. Rather, the rekevant ulesand satutesdefine the
Prossaution’s discovery obligations. ®e generally United States v. Agurs, 427 U.S 97, 106
(1976)(noting that “thee s, of couse, no duty toprovide déense counsal with unimited
discovery of eveything known by he proseautor”).

A criminal defendant has aright to discover certain matenals, but he scope ofthisright
and the government’ s attendant discovery obligationsare notwithout imit. For example, upon
request, the government mug paemit the déendant to ingoect and opy doauments in he
government's posssson, but only f the doaiments ned the requirements of R.M.C. 701.
Military courts have adpted a stadard bywhich “relevant evilence mears evidence hawig any
tendercy to make he exstence 6 any fact thatis d consequence o the determination d the
adion nore probable or lessprobale than it would bewithout he eviden®.” United Satesv.
Graner, 69 M.J. 104, 10708 (CA.A.F. 2010). In ingances where the Defense did notpresent
an ade@uate theory of relevance to judify the compelled production of eidence, C.A.A.F. ha
applied therelevance sandad in upholdingdenials of compelled producton. e Graner, 69
M.J. at107-09. Addense theory thatis too peculative, and too insubtantial, does not red the
threshadd of relevarce ard necesity for theadmisgon of eviden@. See United States v. Sander's,
2008 WL 2852962 A.F.F.C.A. 2008)(citing United Statesv. Briggs, 46 M.J. 699, 702
(A.F.C.CA. 1996). A genead description of thematerna soughtor a @nclusory argument as to
its maeriality is insuficient. See Briggs, 46 M.J at 702 iting United Sates v. Branoff, 34 M.J.
612, 620 A.F.F.C.A) (remanded on oher groundg (citing United States v. Cadet, 727 F.2d
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1453, 1468 (9th (€. 1984)). The Poseaution takesis disovery obligations rioudy and will

provide the Defense with that which is material to this case.

II. Any Agreements Betwee the United States and the Government of Germany
Regarding German-Provided Evidence Are Not Discoverable

The United Staiteshas abiled byall agreaments it has with other courtries regarding the
assstance those counties provided to theinvestigation of, and ay subgquent proseaution
aleging involvement in, the atbcks o September 11, 2001. ldwever, while the Roseaution is
celtain the Defense would like the oppotunity to see aad no doubtudit all ageenents between
the United Sates and ohe counties regarding the us of theeviderce in this ca® (@swell as
perhaps ®w discord betveen the counties through itigation of avy perceived discrepartiey
such information is smply not disoverable under R.M.C. 701, no are the agreenent mitigating

factors for the pael to consder in sentencing.

A. The Rosecuion is Not Presenting Any Evidence In Its Casein-Chief or
Senencing That Was Provided to the United States by the Government of
Germany

The Roxation hasrecaved ervidene from the Government of Gemary relating to the
attacks againg the United Sates on &ptembea 11, 2001 ér which charges aging
Mr. Binalshibh hae been brought. Noneof the evidene is exculpaory in naure.

Coungl for Mr. Binashibh aguethatthe Roseaution mus produ@ “any agreements,
asarances, or oonditions hatpreceadthe trarsfer of evidence n this casebetweenthe Geman
Government and the United States” and ary “clear listing o the evidence turned ove pursuant
toit.” AE 621 RBS) at6. TheDefense argues thet it is meternal to the pepaation of the
Defense in thet if it “ contains language that conditutes a stipuation as to the use of eviderce,
then it specificdly addesses and will govem the use and amissbility of key evidene in this
ca®” Id. at6-7.

The Deferse is sSmply mistakenwhenit aserts that the information deived from the
Government of Gemary is “key” evidence n this case.In fact nore d the evderce that the

Proseaution intends to us againg thefive Accused in its ca®-in-chief or in sentencing is
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eviderce obgined from the Government of Germany. Nor is any of the documenary evidernce
exculpabry. As nore of the evidene acquired from the Government of Germany will be

utilized in this ca® againg the Accused the Defense is notentitled to the areements unde the
specuative theory that the agreament will “ govern the use and amissbility of key evidencein

thiscase.” tl. at6-7.

B. Any Agreement Between the United States and Germany Regarding
Evidence d the September 11, 2001Attacks i the United Statesis Not
Mitigating Evidence

If in factthe Government of Gemrmary (which does not pamit the deth peralty) had
placedcetain limitations on thelisclosure of doauments t provided to the United States asa
reault of its postion on he deth pendty, swch limitationswould notbea mitigating fador the
Defenseis entitled to intoduce in ary pre-senterting heaing.

In United States v. Gabrion, the United Sates Court of Appeals for the Sixth Circuit held
that afederal digtrict court did noterr in holding hata nmurde's location in a sate that lackedthe
deah peralty was inadmissille asa mitigating fador in the senteaing phase 6 federal captal
trial. See United States v. Gabrion, 719 F.3d 511, 521-25 (6thrC2013)(en banc). In deciding
what “countsas ‘constitutiorally relevant mitigating evidence,’ 1 ” the Gabrion Courtcited
Supeme Court precalent indicaing thatthe evidence mug berelevant to “the déendant's
persoral culpability for his crime,” or the “deferdant s characer.” Id. at 521; ®e also id. at522
(“I'n summary: mitigaton evidence s evidercerelevantto a ‘rea®ned moral repons © the
defendant’s background,charader, and aime.”) .

The Gabrion Courtfurther explained:

[T]hat does nd mean that judges mustad as maal filters in determining whether
eviden@is mitigating for puposes of the Eighth Amendment. The Supeme Court
hassparedus thattak, by itself identifying cettain cakgoriesof evidence —broadly
stated, culpability and characier — that are moraly signficant and thus mitigting
unde the Eighth Amendment. Cur task, herefore, is notourselves o deemine
the maral significance of a particular fad, butrather to determine whether the fad

1 Gabrion, 719 F.3d 8521 (quoing Buchanan v. Angelone, 522 US. 269,276 (1998).
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falls within oneof the morally sgnificant bins hatthe Supeme Court ha arealy

identified.

Id. at523. $ealso United Statesv. Higgs, 353 F.3d 281, 328 (4thicC 2003) (dtations omitted).
(“An as=rtion thatthe deth penaly is impropea in one prisdiction because it is notallowed in
another is, atbottom, areflecion of the déate surrounding he propriety of the deth pendlty,
which is a matte of pdicy for the legidative branch”).

Such anamgumentis predsely whatthe Deferse isattanptinghere in ®e&king discovery
of all agreementswith German autharities. The Defense wishesto provide as mitigeting
evidernce te fact that Gemrmany would notbring capital charges againg Mr. Binalshibh. They
wish to do so by uitzing ary agreementbetweenthe United Sates ail Germary in which the
eviderce povided to the United Sates was preduded fom beng ud againg Mr. Binalshibh in
a cajital case. Thefact thatthe Government of Germary does notwish evidene it provided to
the United States tobeused in thiscaptal case issimdy nat a mitigating fador, butrather a
“refledion of the ddvate surrounding tte propriety of the deth pendty.” Id. As auch, the
Defense is nd entitled to the eMdence uncer the theory that the agreements constitute mitigating

eviderce.

C. United Statesv. Bin Laden Considered Differencesin Extradition
Agreemats Amongg Equally Culpable Defendants in a Joint Capital Trial
and is Inapposgte to the Defense Mation

In its moton, the Deferse eqiatesthe facts in this case ® tho® in United Statesv. Bin
Laden, 156 F. Supp.2d 358 D.N.Y. 2001) beranafter “EastAfrica Bnbasy Bombings
ca”), aguing hatthe“same condderationsagaing arbitrary and randomimpostion of the
death peralty apply here, am eviderce relaedto an ageenmentmay be permissble asmitigatng
evidene in Military Commissons” AE 621 RBS) at 9. Thdads in the pesent case are easily
distinguishable from tho® in EastAfrica Embassy Bombingscase.

In the EastAfricaEmbassy Banbingsca®, the court held that Khalfan Moharned could
“present to the jury, as a mitigating fador, the fact that the Constitutiora Court [of South Africa]
has ruled that hal the proper procedures keen followed by South African authorities, Mohaned’s
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delivery to United Sates officials would havebeen conditioned on an assurance thathe would
not be elgible for the deth penaly.” Bin Laden, 156 F. Supp.2dt&62. The courtstated that
“the deision o pemit Khalfan Moharmed to present the deision of the Congitutional Court & a
mitigating facor [waq largely informedby the patticular facts o th[e] case.” 1dat370. The
patticular facts d that case wee that cetain ather deferdants facing charges r the same cimes
in the same case auld na face he deah peralty specificaly becawse the terms d their relevant
extradition treaies did not pemit it, but thatMr. Mohaned would face the deah peralty due
solely to a falure of South Africain not folowing its own proedures on exradition. Id. While
it did nat rule that Mr. Mohamedwasineligible for the deah peralty, utimately the court found
that “because of its smilarity to the statutory mitigating facdtor regarding equally culpable
defendants . . . Klalfan Mohamed may present afocused summary holding . . . of tie South
African Constitutioral Court to the jury as a mitigating fador during his penalty heaing.” Id. at
370-371.

The agreenent(s) the Deferse seks in the ingant case arquite different, and regard the
use of foreign evidene, notan etradition agreement thatplaces Mr. Binalshibh n apostion to
face cajtal chargeswhil e cetain of his co-Accuseddo not All of the Accused in thiscase
lawfully face the death peralty under the soweragn authority of the United States, and there are
no living “equally culpable” defendants being proseauted in thiscourt or edewhere. Nor were
any of the Accused (to includeMr. Binalshibh) in this case cptured in Gemmany, or formally
extraditedto the United Satesunder ary extradition ageenentwhatscever with any other
county. Herce,the EastAfrica Enbasy Bambingscase deision o pemit a Suth African
court dedsion as a mitigating fador to be onsdered, bagd on tie nuanced specific facts d that
joint trial and the SuthAfrican Supreme Court s ruling, iscompletely ingpposte to the pesent
motion e&king inter-govemmental agreaments regarding evidene, notextradition. When
coupled with thefad thatthe Rroseaution is not usg any of the German-provided &idene in

this casethe EastAfricaEmbassy Bombingscase dfers Mr. Binalshibh norelief.
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lll. The United States has dirisdiction Over Mr. Binalshibh, and Principles d
Soveeignty Permit the United States b Proseaute Mr. Binalshibh Without
Referenceto German Law or Agreements

A. The Accused Has No Standing to Require the United States to Abide by
Any Agreements and Thus is Not Entitled to Said Agreements in Discovery

The United Statesaffirmatively sates thet it is abiding by any and all agreementsit made
with the Government of Gemmany in the disclosure of Gemanprovided evidene. Thatsaid,
evenif it were rot, the Accused would have no ganding b enforce such agreenents inthis
commissionas apeasonalright of action. See Kwan v. United Sates, 272 F.3d 1360, 136F¢d.
Cir. 2001) Any agreement betweenthe United Sates anl Gemmary “doesnd raise isstesof
fundanental liberty interests and pesonalrights, but manifests its character as agovemmentto-
government agreament within the sole authority of the exeautive, and cordrs no pivate right of
adion.” 1d. at 1364. “W hen the founddion document is an areement betiveen governments,
non-govemmental entities cannotordinarily challenge either their interpretation or their
implementation, in he dsence of expressauthorization for such privae action.” Id. at1362. As
the Accusedlacks ganding tochallenge a erforce the agreenent, he ako cannotestablish how
such information is neterial to the peparation of the ddense, or otherwise discoverable under

R.M.C. 701.

B. TheJurisdiction of this Commisgon and the Admissbili ty of Evidenae Can
Newer Be Limited by German Law or Agreement

This Commissiots jurisdiction is established by Congess(in the Military Commissions
Act of 2009) adl its rules of eviderce ae st forth by the Secretary of Defense (n the Manual
for Military Commission neither of which canbe crcumscribed by Geman authority.
Therefore, any agreenent that the United Sates anl the Germangovemment had regarding the
information at isste would neithe divest this court ofjurisdiction, nor mpact the almissbility
of any conpetentevidence he Rossaution soughto almit. As the Courtof Appeals for the
Armed Faces dated:

One accgedof acrime has aright toafull andfair trial acording to tre law of the
government whose sovereignty heis alleged to have ofended, buthe has no nore

8
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than that. . . . He may not complain if onesovereignty waives its grict right to
exclusve augody of him for vindicaion of its laws in orde thatthe other may also
subject him to conwiction of crime against it.

United Satesv. Murphy, 50 M.J. 4, 10€.A.A.F. 1998)(quoing Ponz v. Fessenden, 258 US,
254, 260, 66.. Ed. 607, 42 S. €309 (922); citngWilson v. Girard, 354U.S. 524, 1L. Ed. 2d
1544, 77 S. € 1409 (187)).

Based on the principles o sovereignty espougd in Murphy, even if the United States
werenat abiding by itsagreementwith the Geman Government (which it is), and vereto use
conmpetentadmesble evidence dtained fom the Gemars agand the Accused contrary to any
swch agreement (which it is no), the Accused ill would have no tandingor other legal
recaurse o erforce he agreemert in this Commissiorand noveto excludesuch evidene. See
generally id. at 10 (“Accordingly, even if the @nduct of United States military autharities in
Gemany mided Gemman autharities intoa dedsion not to sek the return of gppellant to the
cugody of Gemany for proseaution, gpellant was, nevetheless, hwfully subgd to the
jurisdiction of the courtmartial.”). As the Accisedlacks danding tochallenge a require
enforcement of the agreements, he aso cannot slow how such agreenents are mateial to the
prepaation ofthe déense, or otherwise discoverable unde R.M.C. 701, and his miain should
be daied.

6. Conclusion

Whereas the United Sates does notintend to ug any Gemman-provided &iden@ in the
cag-in-chief or senterting heaing inthe ase aaing ary of the Accused; whereasthe
agreaments sought do nbgo to he “‘reasored moral respong to the déendant’s background,
charecter, and crime,” ard thusare rot an apropriate mitigating factor in sentercing, whereas
the United States hes jurisdiction ove these Accused thatis notdependet on any extradition
agreamentswith any counties; whereas the United Sates has the sovereign legal authority to
impos the deah penalty for the chargesthat havebeenalleged; whereasthe United Sateshas

the sovereign legal autharity to admit evidene pursuant to its own wles of eviden®;, whereas
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there ae ro living “equally culpable” Accusedin this case that are nat fadng capital punishment
dueto an extradition ageementthe United Sateshaswith Gemany or any other county; and
whereasthe Accusedladk standing toerforceany ageenent that exist betweenthe United
States ail Gemmary, the ageernents soughby the Deferse ae rot material to the preparation o
the Defense pursuant toR.M.C. 701. herebre, the Defense motion shoull be daied by the

Commissionwithoutoral argument..

7. Oral Argument

The Ros=aution does notequest oral argument. Further, the Proseaution strongy posts
thatthis Conmisson should dipense with oral argument asthe facts ard legal contentionsare
adequagly presented in the matenia now before the Conmisson and agument would notadd to
the deisional proess. However, if the Commisson desides o grant oral argument to he

Defense, the Roseaution requests an oppotunity to respond.

8. Witnesss and Evidene

The Roseaution will notrely onany witnesses a additional evidene in sypport ofthis

pleading.

9. Additional Information

The Roseaition has no adtond information.
10. Attachments
A. Certificae d Sewice,dated 26 March 2019.
Respedfully submitted,

11/

Clay Trivett
Managing Trial Counsl

Nicole Tat
Assigant Trial Coun®

Mark Martins
Chief Prossautor
Military Commissions
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ATTACHMENT A
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CERTIFICATE OF SERVICE

| cettify thaton the 26thday of March 2019, filed AE 621A (GOV), Govemment Respong to
Defense Motion to Compl Production ofDiscovery Related to Evidenae Provided by the
GemanGovemment with the Office of Military CommissionsTrial Judciary and | served a
copy oncoungl of record.

15
Nicole A. Tate
Assstant Trial Couns
Office d the Chief Prosecutor
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