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UNITED STATES OF AMERICA

AE 621 (RBYS)
V.
Deferse Moton to Conpel
KHALI D SHAIKH MOHAMMAD, Producton of Discovery
WALID MUHAMMAD SALIH MUBARAK Relaedto Evidene Provided by he Geman
BIN ‘ATTASH, Government

RAMZI BIN AL SHIBH,
ALl ABDUL AZIZ ALL,
MUSTAFA AHM ED ADAM

AL HAWSAWI 12 March 2019

1. Timeliness. Thismotionis timely filed.

2. Relief Sought: Mr. Bin al Shibh respectfully requests the Mili tary Commisson compel the
production d requested discovery regarding any agreements, conditions and/or assuances that
precaled or acompanied the handing ove of eviden@ agang Mr. Bin al Shibh by any
govenment agency ofGemany, aswell as any surroundingcorresponence. He akorequests a
listing ofthe evidene that would besubgd to the relevantagreements conditions and/or
assuances.

3. Overview: The Defense is entitled to dicovery of any equested egreament, condition, and/o
asswarces letween the United Sates and Germany that evidence provided by the Geman
govenment would notbeused diredly or indiredly to ssaure a deth sntence agang Mr. Bin d

Shibh or ay other accused in this case or any other. Mr. Bin al Shibh has goodeason b believe
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thatthe Gemman govenment provided &idene thatmay beused agang him attrial. The
requested agreament would berelevant to his preparation and presenation d his defense atrial,
as it could anount b adipulation on he Government's u® of key evidence. Additionally, any
agreament, conditions,or asurances would berelevant at any presentencing hearnng as
mitigation evidene@ to upport an egument thatany death sntence againg Mr. Bin al Shibh
would be abitrary and based on a vioétion of the greement or Gemrman law.
3. Burden of Proof: The Defense bears the burden of pesuasion on hemotion to compelto
show by aprepondeance of the evidence thatthe requested discovery is relevant and helpful to
the peparaion of Mr. Bin al Shibh’s defense?
4. Facts

On Wednesday, 28 Novembe 2002, he media reported thatthe govenments of
Gemany, Fance and the United Sates had eaded an greement regading the delvery of
eviderce rom Gemary and Frarnceto the United Shates br use n the prosecuton d Zacaras
Moussoui.? The eriden@ purporedly condgsted of financil tranders bewveen Mr. Moussoui
and Mr. Bin al Shibh. Id At the time, the GermanEmbassywas quoed as sying, “[t]he United
States d America ha asaured [ug thattheeviden® and theinformation submitted by Gemany
will not diredly or indiredly be used agand the déendant nor agang athird party towards he

impostion of the deth penalty.” 1d. Additionally, TheNew Y ork Times quoed the Gemman

1R.M.C. 905(c)(1)-(2).
2 See, e.g., Dan Eggen, U.S. to Get Moussaoui Data From Europe, Wash. Post, (Nov. 28, 2002,
https://www.washingtonpast.comvarchive/palitic §/200211/28/us-to-get mousaoui-datafrom-europe/35157a0-
bfd5-47a82-a069-1a706320a89/2utm_term=.e9cfd7533&b (“French and German authorities haveagreed to turn
over documerts relating to teror suspectand French national ZacarasMousseoui, after being asaured by the distice
Depatment that the evidence will not beused to seek or impos the death pendty, officials said yesterday.”).
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Interior Minister & saying, “The pinciple is wecant provide information which would lead to
the deth penaly ... We haveto gick to ourConditution. You haveto dick to yourlaws.”3
In 2009, &erthe United States Government announe@d plansto try Mr. Bin al Shibh in
New York City, the GemanJusice Minister sated, in reference to evidence that hal been
handed over being usedto secue a cdtah sentewe, “[i]n thiscase, we Wl alsowatch very
closely to ensue that the assuarncesgivenare adheredto.” 4 In Augug 2018, he Government
provided Mr. Bin al Shibh with discovery thatincluded asummary of an investigation by he
Geman Federd Policeinto Mr. Bin a Shibh, which was originally prepared on 4 July 2002, and
had euier been provided in discovery to the Moussoui defense team.
On 13 Decener 2018, efense Coungl for Mr. Bin al Shibh filed adiscovery
request with Trial Coungl, requesting producton of the following:
1. Any agreament bewween the United Sates and Germany regarding the producton
of eviden@related in any way to theproseaution of Mr. Bin al Shibh —whether the
evidene was provided gecificdly for thisproseaution,the proseaution d Zacaras
Moussoui, or the poseaution of any other 9/11 cefendant. Thiswould include but
is not imited to:
a. Any oral or written agreanent or understanding that limits or seeks to imit the use

of any evidene produed by Germany so hat such evidence may not be used to
seek or obtain a deth senénce

b. Any ora or written agreement or understanding thet limits or seeks to imit the use
of any &idene produed by Germany so hatsuwch evidence may notbeused ina
proseaution bdore an extraordinary court

3 Philip Shenon Threats and Responses. Terror Suspect, Germany Urges U.S. to Drop Death Penalty, N.Y. Times
(Oct. 26, 2002) https://www.nytimes.com/200210/26/world/threatsand-resporses-terror-susggctgermary-urges
us-to-drop-deah-penalty-plan html.

# John Goetz and Marcel Rosenbach, The Death Penalty Problem: 9/11 Trial Puts German-US Relations Under
Srain, Der Spiegel (November 23, 2009) http://www.spiegel.de/international/world/the-deat-penalty-problem-9-
11-trial-putsgermanusrelatiors-under-strain-a-662814. tml.
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c. Any ora or written conditionsplacel on e handing ove of evidene by Germany
conditioning thetransfer on an @asuance hatthe eviderncewill nat be usedo ek
or obtain adeath sentece.

d. Any ora or written conditions pacel on te handing ove of evidene by Germany
conditioning the tranger on an assuarce that the eviderce will na be usedin a
proseaution bdore an extraordinary court

e. Any ora or written assuance given by the United States that esidene handed ove
by Gemany would notbe used to £ek or obtain a deth senénce.

f. Any ora or written assuance given by the United States that e/idene handed ove
by Gemany would notbeused in aproseaution kefore an extraordinary court.

g. Any ora or written agreement or undestanding that e/idene produced by
Gemany would only ke used by the United States in the court proceeding upon
which the request for evidene wasbased as vell as ay asuances @ the sane
effect

2. Any letters rogabry from the United Sates seking evidence from Gemmany for
usein this poseaution.

3. Any oorrespondace that relates to any of the eviden@ or other information
respnsive o requess land 2.

4. A list of the evidence that has been produed by Gemany that is sulpect to any

ageenent, assuarces, conditions, @ corespndernce eferenced in requess 1
through 3.

5. A list of the evidene referenced in request 4 that the Government plans to ugin
its case agnstMr. Bin al Shibh.
Deferse Dscovery Request 13 Decanbea 2018 @Attach B).

The Rosecuton has yetto respondto thisrequest.
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5. Law and Argument:

The Defense is eritled to the requestedevidene, as itis favorable o the accised ad
“material to preparation d the defense’.® R.M.C. 701(j) establishes hat “[e]achparty shall have
an adeqate opporunity to prepare its case and o paty may unreasonabdly impedethe acessof
another party to awitnessor evidence” In passng the Military CommissonsAct (MCA) of
2009, ngress tsalf satutorily mandatd this proess® R.M.C. 701¢)(1) Sates thatthe
Government shall pemmit the déense counsl to examine ay books pape, docunents,
phobgraphs, angible oljeds, buldings or places so long athey ae: (1) unde thecontrol of
the Government, and @) material to the pepardion of the déense or intended br use by thetrial
counselas &idence n the Proseaution’s casein-chief at trial.

Demondrating materiality “i s nota heavy burden” and the sandard of materidity is
broadly condrued.” Evidence galifies as raterial whenthere is aly reamnable lkelihood t
could &fect the judgment of thejury.® Information is naterial for discovery pumposes “as long as
thereisagrong indcaion thatit will play animportant rolein un®vering admissilde eviderce,
aiding witnesspreparation, corroborting estimony, orasssting impeachment or rebuttal.” °
“[A] n accused’s rightto discovery is not Imited to evidene thatwould ke known to be

admissilde at tial. It includes nmeterids that would asgst thedefense in formulating a déense

>R.M.C. 701(c)(1); Brady v. Maryland, 373 U.S. 83, 87(1963).

6 See 10 U.S.C. § 949 (“The oppatunity to dotain witnesgs and evidene shdl be comparable to the oppotunity
available to a criminal defendant in a court of the United States under article Ill of the Constitution”).

7 United Satesv. Lloyd, 992 F2d 348, 351D.C. Cir. 1998) United Satesv. Marshall, 132F.3d63, 67 (D.C. Cir.
1998; United Satesv. Libby, 429F. Supp.2d 1,7 (D.D.C. 2006)

8 See Wearry v. Cain, 136 S.Ct. 1002, 10062016).

°Lloyd, 992F.2d at 351.
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strategy.”*? “Material eviderce” is abonat limitedto excupatory evidence ! It includes
information thatis unfavorable, as:

[a] defendant in pos&sson of such evidene may alter the quantum d proofin his

favor in several ways. by preparing a strategy to confront the danaging evidene@

at trial; by condicting an investigation toattempt to dicredit that evidence or by

not presenting a déense which is urdercut by sich eviden@.*?

This is ecause “itisjus as mportant to the preparation of a déense to know its
potential pitfalls as it is to knav its grengths? 3

The scee d materality is lbroaderin capitl caes Unde the Eighth Amendment and
the Due Rocess Clausef the Fith and Fourteenth Amendments, a sentencing authority mug
consicerarny asgectof anacciseds hstay, his charader, or the crcumstances bthe dfense
which the Deferse dfers in nitigation as a basifor precluding a ceah nterce }* The Supeme
Court ha hel that ‘[v]irtualy no limits are placed on therelevant mitigating evidene a capital
defendant may introduce coneming hisown circumstances.” ® The Government must produce
ary ageenent, asswances, or ondtions hat pecaled thetrander of evidene in this case
betweenthe GemanGovernment and the United States. Any agreanent, and aclear listing o
the evidence turned ove pursuant to it, is both“material to the preparation d the cefense” ¢ Mr.

Bin al $hibh and ‘Wwithin the possson, cusody, or control of the Government.” ¢ As to

materidity, if any agreament, asuurance, or condtion between Gemary and the United Sates

10 United States v. Webb, 66 M.J. 89, 92 (C.A.A.F. 2008.

11 See Marshall, 132F.3d 63 at67; see also, Libby, 429F. Supp. 2dat 7.

12 Marshall, 132 F3d at 68.

13d. at 67.

14 |_ockett v. Ohio, 438 U.S. 586, 6041978.

5 Tennard v. Dretke, 542U.S. 274, 2852004) (auoting Eddings v. Oklahoma, 455U.S. 104, 114(1982).
6 R.M.C. 703c).
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contains language hat consttutes astipulation & to heus of evidene, then it spedficaly
addresss and will goven theuse and admssillity of key evdencein this case. MrBin d
Shibh shoutl be dleto examine the requestedmaternal to determine what actions, f any, he
shout take before or during trial regarding the evidencethat is sulpect to any stipdation or its
equivalent.

This reauest is not peculative. Based on he eidence the Government has provided and
the repeatdconcemsthe Germangovemmenthas exressedver the lastl8 yeas, tis very
likely that Germany demanded sone kind of asaurance or condition againg its evidence being
used to aure a deth ntence. Indeed, Gemrmany would haveviolated its own law had it not
doneso. TheBasic Law of Germany [Gemman Congitution] has unanbiguousy banned capital
punishnent ance it was drafted in 1949. Article 102 [Abolition of captal punishnent] says
simply, “Capital punishment is abolished.”” In 2002, he German govenment publcly stated
that the sulbmitting of material in the Moussoui case that might lead to capital punisiment
would be aviolation of the Basic Law. Both German law and the European Dedardion of
Human Rights ako ban the etradition of prisone's o courtries thet have apital punishnent
withoutassuances thatit will not be soughtor imposed.!®

Additionally, uncer the Mutual Legal Assigance Treay (“MLAT”) betveen the United
States al Germary, legal assstance may be refused or assuances maye cemarded, in a case

where legal assstarce ould leadto adeah =nterce:

17 See Grundesetz [GG][Basic Law], trandation at http://www.gesetzeim-internetde/englisch_gdindex html
18 See Act on International Cooperation in Criminal Mattes, Section8, translation at http://www.gesetzeim-
internetde/englisch_irg/englisch_irg.html#p0045
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If a reqiestresuls in a situation where the defendant would face be death penaly, the
provision of legal assstance can bewithheld pusuant to Art. 3. Q, pusuant to Art. 15,
(1), it can berequested that the evidence and information provided by (&many can neithe
be reld against the accsednor against thrd parties, if thesewould beused, diredly or
indiredly, to impose or carry out the death penaty. Hitherto, in the dsence of a formal
tredy, relevant asstarnces have ban oltainedin individual caseslt hasbeenageed that
a refusalto provide legl assstance n possble if the viden@ is to beused in proealings
before an etraordinary court

Giventhe likelihoodard legal necessty of an areenentbetweenthe United Sates aul
Gemany that controls the use of evidene in this case, Mr. Bin al Shibh shoudl be povided wih
ary ageenent as he gpares aul presens hs defense.Only whenhe is mmpletdy awae o
whatthe Government has agreed to will he beable to fully deermine and pursie allpossble
legal remedies €elated to key eviden@ agang him.

The requested eviderce is also highly relevant to any pesentencing haring. If cettain
key evidene used to oliain Mr. Bin a Shibh'’s conviction is not b beused to impo<e the deth
penalt, he would be dle to arguethis in mtigation. e United Statesv. Bin Laden, 156 F.
Supp. 2d 359, 3631 (SD.N.Y. 20QL). In Bin Laden, the Constitutioral Court of South Africa
had bund hat “Khafan Mohamed’s removalto the United Sates shold have ben conditioned
on a ommitment by he United Sates not to sek or impo< the deth penalty.” 156 F.Supp. 2d
at 364. Aisste in Bin Laden was whether Mohamedcould introduce evidene of that court
decision athis sentening heaing. TheS.D.N.Y. hel thatit could beintroduced in sntencing
proceedngs as a mityating fador, although t was notone ofthe satutorily enumeraed fadors

in 18 U.SC. § 3592. Idat 368371.Speificdly, the court hal thatby dlowing jurors to

19 See Explanatory Note to MLAT, Article 3, at https//www.stategov/doamentsorganization/188782pdf.
8
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congder if other, equally culpable ddendants were fadng deth, the statutory mitigating faciors
gavejurorsameans D prevent cgpital punishnent from being imposed in an abitrary and
randommanner. |d. Therebre, the court instructed that Mohamed shouldbe albwed to “argueto
thejury thatif thingshad goneas the South African Consitutional Court says they shoutl have”
hewould notbefadng the deth pendty —jus as oher ddendantswho hal been extradited from
European counties werenot, because those courtries had equired asaurances thatthe deth
penalty would notbe sought. Idat 369-70.

The same consderationsagaing the abitrary and random mpostion of the death penalty
aply here,and eviderce relaedto an ageenentmay be pemisside asmitigating eviden@in
the Military Commissions.The R.M.C. does notist the federd mitigating fadors congdered in
Bin Laden. The povisions govening mitigating eviden@ in the Military Commissionsare even
broade—providing that matters in mitigation arethose that may “furnish groundsfor a
recanmerdation d clemency” and thatthe “accusedshall be givenbroad latitude © present
evidene in extenuation ad mitigation.” R.M.C. 1001¢)(1)(B), 1004@3)(b). Justas Mr.
Mohaned would have ben allowed to arguethat he would notbefadng the deth penalty but
for South Africa’s violation ofits law, Mr. Bin al Shibh shoull be &le to arguethat he would
nat be fachg a ceah sentence hadsemary foll owed its Basic Law or the United States
Government not violated an intemational greanent. There is noway for the Defense to
determine whether thisis the case withoutreviewing any greement betveen Gemany and the
United States to cetermine if it violated German law or if the United States Government has

violated either theagreementor its ovn assuarnces.
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An greement would also provide eridence thatthe govenment of Gemrmany does not
want to have ay pat in the exeution of Mr. Bin al Shibh. That argument would bestrengthenel
by the «istence of an actial ageenent ard a cetailed desciiption d the evdence sbject to that
ageenent Therefore, the eviden@ sought isata minimum, Brady materid in the penalty phase
of this caseSee United Satesv. Beckford, 962 F. Supp. 804, 81E.O. Va. 1997)(Payne, J)
(noting that at the pre-trial stage, “he [defendant need only establish a‘subdantial basisfor
claiming’ that a mitigating facor will apply atthe penaly phase, in order to invokethe
Government’s obigation unde Brady and its progeny to produce ary evidence which is material
to that mitigating fador”). For these reasms, the Defense rgsecfully requests this @mmisson
grantits moton to compel discovery.
6. Oral Argument: Mr. Bin al Shibh requests oral argument on this mabn.
7. Witnesses: None
8. Conference with Opposing Counsdl: Coungl for Mr. Bin al Shibh requested the postion of
Trial Coungl on ths Motion at12:26 pm. on Fiday, 8 March, 2019, ad receved norespong.
9. Attachments:

a. Cettificate d Sewvice

b. Detrse Dscovery Request DR-RBS Geman Agreerent

10
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Resgcfully sulmitted

/1<l /1<l

JAMES P. HARRINGTON ALAI NA M. WICHNER
Leamned Coursel Deferse @unsel

/1<l

MISHAEL A. DANIELSON, LT, USN
Deferse @unsel
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ATTACHMENT A
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CERTIFICATE OF SERVICE

| cetify thaton 12 March 2018, electronicaly filed AE 621 (RBS) Defense Motion to
Compel Production of Evidene Evidene Provided by he Geman Government and sewved it
onall counsl of recad by email.

I1sll

JAMES P. HARRINGTON
Leaned Counsl
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ATTACHMENT B
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DEPARTMENT OF DEFENSE

MILITARY COMMISSIONS DEFENSE ORGANIZATION
1620 DEFENSE PENTAGON
WASHINGTON, DC 20301-1620

13 Decenber2018

MEMORANDUM FOR Trial Counsel
FROM: Wyatt Feder, Deferse @unselfor Mr. Ramzi Bin al $hibh
SUBJECT: DEFENSEDISCOVERY REQUEST

Mr. Bin al Shibh, byand through umersigned counsel pursuant to RMC 701, 10U S.C. § 949p-
4, 10 U.SC. § 949] CommonArticle 11l to Genewa Convention (lll) Rdative to the Treatment of
Prisoners of War, Aug. 12, 1949,the Due Process Clause of the Fifth Amendment, the
Confrontation Clauseto the Sxth Amendment, and the Compulsory ProcessClause of the Sixth
Amendment to the United States Constitution,request the Government provide the following
discovery. Failure to providetherequested information will deny Mr. Bin al Shibh hisrights tothe
due pocessof law, the efecive asisiance 6 counsel ard his right to humane teatmentunder
intemational law as well as therightto befreefrom cruel and unusial purishnent.

DEFINITIONS

For pumposes of these requests for producton, the following definitionsapply:

1. Thetems “document” or “record” shoull becondrued as broally as posgble, and include ay
tangible recording, however made, of information or da&; any written, printed, recorded, taped,
eledronicdly or digitally encodel, graphic, or other information. These terms include (without
limitation) notes, correspond@ce, papes, communicaions of ary nature, telegrans, telexes,
memorarda, facsmiles, material sored ekectonicaly, elecronic mail messages, ettronic mail or
text messages semr received from a hadheld device, natebooks d any charader, sunmares a
recads d persoral conversatons, diaries and caendas, routing dips or memoranda, eports,
publicaions books, nmutes or recordings of medings, tanscripts of ora testimony, contrads and
agreements, court papers, reports or sunmaries of negyotiations, reports or sunmaries of
investigations phobgraphs films, videotapes, Kketches, court papes, brochues, advertisements,
promofonal literaure, panphlets, pressreleases, ingructions, tpe recordings records compuer
daibases, and evisionsand diafts of any docunents.

2. “Y ou” and “your” referto the Government, its agents, its representatives, its attorneys, and/or any
other pasonacting onits behat.

3. “Known to you”and “knowledgeof’” mean all matters knavn to he Government, its attorneys, its
agens, its represeantatives, its enployees, or to anyonewhom the Government may control.

4. “"Communicaions means he impating or exchanging of information regardless of the method
used to impat or exchange theinformation.

Filed with TJ Appellate Exh bit 621 (RBS)
12 March 2019 Page 15 of 17

UNCLASSIFIED//FOR PUBLIC RELEASE



UNCLASSIFIED//FOR PUBLIC RELEASE
BACKGROUND

This casenvaves peces of evidence thatoriginated in Gemrmany. Mr. Bin al Shibh seks digovery
of any @reement, correspond@ace, or assuances betwveen the govenments of the United Sates and
Gemany related tothe production ofthis evidene.

DISCOVERY REQUESTS

1. Anyageenentbetween the United Sates and Germany regarding the poduction ofevidence
related in any way to theproseautionof Mr. Bin al Shibh —whethe the evidene was provided
specifically for this proseaution, the prosecuton o Zacaras Maussaai, or the poseaution of
any other 9/11 ddendant. This would include but is notimited to:

a.

Any ora or written agreament ar understanding tret limits or seeks to limit the use of
any evidence produed by Gemrmany so hatsuch eviden@ may notbeused to €&k or
obtain adeah sentege.

Any oral or written agreement or understanding thet limits or seeks to limit the use of
any eviden@ produed by Gemany so hat such e/iden@ may not ke usd in a
proseaution bdore an extraordinary court

Any oral or written conditions placal on he hading ove of evidene by Gemmany
conditioning thetransfer on an asstance hat the evidence will nat be usedo seekor
obtain adeah sentege.

Any ora or written condtions phceal on he hading ove of eviden® by Gemany
conditioning the trarsfer on an assrarce that the evdernce will not be usedin a
proseaution bdore an extraordinary court

Any oral or written asaurance given by he United States hat evidence hadedover by
Gemany would notbeused to sk or obtain adeath sentene.

Any oral or written asaurance given by the United States thet eviden@ handed ove by
Gemany would notbeused in a poseaution bdore an etraordinary court.

Any ora or written agreement or understanding that ezidence produ@d by Germany
would onlybeused by he United Statesin the @urt proceading upon wheh therequest
for eviden® was baseds wel as ary assuancesto the sane effect

2. Any lettas rogabry from the United Sates ®eking evidence from Gemany for use in this
proseaution.

3. Any oorrespondene that relates to any of the eviden®@ or other information respongve to
requess 1 and 2.

4. A list of the evidencethat has been produced by Gemany that is sulject to any agreanents,
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asarances, conditions, @ carrespnderce eferancedin requess 1 through 3.

5. A list of the evidene referenced in request 4 that the Government plans to ug in its case
againg Mr. Bin al Shibh.

The Government mug produce information thatis both “materia to the peparation of the déense”
of Mr. Bin a Shibh and “within the posgsson, cugody, a control of the Government.” R.M.C.
701(€). Any docunentsrelated to Mr. Bin a Shibh’s conduct ae relevant to the pepaation of his

defense. This requesed dscovery is within the government’s control and is dredly related to
mitigation or aggravation in this Gypital case.

Mr. Bin al Shibh requests arespnseby Friday, 11 January 2019. The point of contad for this
requestis Wyatt Feder at Wyatt.a_feeler.civ-

Respectfully Sulmitted,

/14
Wyatt Feekr,
Deferse @unrsel
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