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1. Timeliness: Thisrespong is imely fil ed in accordane@ with AE 617D/620C entered 4 April

2019, p5.

2. Evidentiary Note: M.C.R.E. 201A(b) pemits the Military Judgeto consder “testimony

of lay and epert witnesses, whether or not submitted by a party or admisside under these
rules,” in dedding matters regarding the international Law of War. Therefore, in support

of hisarguments, Mr. al Hawsaw is submitting previous estimony by alLaw of War expet
in this case Att. B),! an affidavit from another Law of War expeat (Att. C),?> and an extact

from a leading Law of War treatise that was current on 911 (Att. D).3

L Att. B (Testinony d Professo SeanWatts) (United Staes v. Khalid Shakh Mohanmad, & al.,
Tr. 1798418034 [7 Decanbea 2017). Profesor Watts' qualficationsarecoveed from pags
17984-94, and hevas recognized as a Law of War expeat without obgdion by he Government.
His curri culum vitae ha been subnitted as AE 5022, Defense Respong to AE 502V, Trial
Condud Order, filed 29Septembe 2017, &. C (UNDER SEAL). The Defense enaarages e
Commissionto congder Prof. Watts' im pressive qualificaions in givingweight to hs testimony.
2 Att. C (Affidavit of Professo Marco Sassd)i Professo Watts testfied that Professe Sassoli
is recaynized as a “reowned expert” in the Law of War, ard that few people in the field are as
influential as heis. Att. B, p. 18024; see sb Att. C, 11 310& p. 12413 (background and
pulicationslist for Professa Sassol.

3 Att. D (Extrad from Leslie C. Green, TheConenporary Law of Armed Confict (2d ed. 2000).
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3. Answers to the Military Judge’s Quesions:

A. Whether proof of existence d hostilities @s gposed b nexus b hostilitieg)* is a
component of the common substantive element established by 10 US.C. § 950(c).

1. Answer.

Yes, guilt of awar crime requires proof of hodiliti es, notjug a “nexus’ to hodilities.
Furthermore, unde the Law of War, the “nexus’ requiresthe alkged war crimes to occur during
hostlities; the parel must nd be pemittedto find a “war cime” for any ation accurring bdore
the bginning of any hodiliti es thatarefound. These equirements are ipposedby the United
States Congitution and the Law of War, the C.M.C.R’s opinion in Uhited Staes v. Nashin does
notaddess hem

2. This Canmissionexists onlyfor the trial of war crimes undr the Law of War. It is

bound b follow the Law of War itself, and to in$ructthe pael membeas to do he
same.

The Conditution conérs “no pat” of thejudicia power of the United Sates on mili tary
commasions? And “Congess ad the Resident, like the @urts, possess no power notderived
from the Constitution’® Avrticle Ill of the Congitution requires that “the trial of all crimes,
except in cases of impeachment, shall beby jury”—which military commission tials are not.’

The Supreme Court recognizes a éw, tightly circumsciibed® exaeptions that allow

Professa Watts testified that the late Professo Green vas “akoa giant” n the field o the Law
of War, “highly regarded,” and that[a later edition d] his textbook is $ill used.

4 As pat of this question, the Conmisson adds “By ‘nexusto,” the Commission nears “in the
context of and asociated with,” as dated in 10U.S.C. 8 99p(c).” AE617D620C, p. 4 n.18.

> Hamdan v.Runsfeld, 8 U.S 557, 591 2006) dting Ex Parte Milligan, 71 U.S 2,76 (1866)
® Ex Parte Quirin, 317 US. 1, 25 (1942)(establishingthis fad in the context of military
commgsiors).

" Reid v. Covert, 354 US. 1, 37 (1957)(“Looming far above allother deficiencies of the military
trial, of course, is the absence of tria by jury . . .).

8 Rdd, 354 US. at 2931 (tracing thereluctance of the Famers and the Sipreme Courtto allow
broad jurisdctionin themilitary courts, back to éuses of King Georgelll, and cithg indances
wherethe Cout refused to allow the expansion d military jurisdiction). “Free caintries d the
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military instead of jury trials.® Therelevant exception hee s for Law of War military
commissons In Handan v Runsfeld, aplurality of the Supeme Courtlaid out the
Constitutioral limits of such commissions:

[T]he dferse charged® musthavebeen committed within the
period of thewar.” No jurisdiction exsts totry offenses
“committed either before or afterthewar . . . knally, a lawof-war
commisson has jursdction to try ony two kinds d offerse:
“Violationsof thelaws and uages of warcognizabé by military
tribunals oty,” ard “[ bjreacles o military orders or regulations
for which offendeas are not legally triable by court-martial under
the Articles o war.” °

As “breacles d military orders” arenotcoveed in the Military CommisgonsAct of 2009, this

Commissioncan try only onekind of @ime violationsof the Law of War.!! The Law of Waris

world have tried to restrict military tribunals to the narrowest jurisdiction deemed absoluely
esential to maintaining discipline among roops n active sevice” Ex Parte Toth v. Quarles,
350 U.S 11,22 (1955),quokd in Leev. Madigan, 358 US. 228, 233 1959)

® Hamdan v.Runsfeld, 548 U.S 557,595-98 R006) (plurality opinion); see ako Ex Parte
Quirin, 317U.S. 1, 44 942)(noting thatwartime saboteurs in the United States “were autside
the constituional guaranty of trial by jury, not kecaise they werealiens but ony because they
had violated the law of war by committing offenses conditutionally triable by milit ary tribunal’).
10 Hamdan v.Runsfeld, 548 U.S 557,597-98 R006) (plurality opinion), citing Willi am
Winthrop, Military Law and Recalents 83639 (2d &l. 120) (emphasis addel).

1 The terms “Law of War,” “L aw of ArmedCorflict,” and “Intemational Humani@rian Law’
aresynonynous Att. B, p. 17988. &t an illudration of the principle thatthe Commisgon’s
jurisdiction is limited by the Law of War, see Fandan v United Stdes, 696 F.3d 1238, 1248-49,
1252-53 D.C. dr. 2012)(establishing hatonly war crimes can betried by commisgon, and
vacating convictionsfor “material sypportfor terrorism,” becatse itwas rot a war crime),
overruled on ohe groundsAl Bahlul v. United Staes, 767F.3d 1, 12 D.C. Ar. 2014) see ato
AE 490, Defense Motion o Dismiss (harges|, VI, VII Dueto Ladk of Jurisdiction Based on Ex
Pog Facto Violation, filed 3 February 2017, p. 6-8 gsking the Commission to ésmiss clarges
that were ot recagnizedas var crimes o 911).
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atype ofintemationa law'? fixed by treates anl the cistamary pracice d states!® and néther
the United States na' this Canmissioncan change it alone.'* Thus, helimits of the Law of War
arethe limits of this Conmisson’s power to convict, and any ingructions issied by this
Commisgon mus comply with the Law of War.

For the Conmisgon to convict anyone of aything beyondtte limits st by the Law of
War would beto expand its jurisdction beyondhe limits st by the United Sates Constution.

It would aso vidate Department of Defense pdicy that requires all DoD entities—including ths

12 Att. B, p. 17995. Te Law of Waris a sgdesof intemational law. Hamdan v Runsfeld, 548
U.S. 557, 64 (2006)(Kennedy, J conairring) (“[ T]he‘law of war’ . . . is hebody d
intemationallaw govening amed conflict”), citing Ex Parte Quirin, 317 U.S 1, 28 (1942)
Application of Yamashta, 327 US. 1, 7 1946)(refering to“the Law of Nations of which the
Law of Waris a @rt”); Quirin, 317U.S. at 2728, 29 (this Court ha recognized and goplied the
law of war as including that pat of the law of naions which prescribes, for the mnduct of war,
the status, rightsand dutes of ereny natonsaswell as d ereny individuals,” and referring to
the Law of War as “hat branchof intemationallaw”). U.S. Department of Defense, Diredive
2310.01E, @D Detainee Programp. 14 @014)(defining “l aw of war’ as “[t]he part of
internationd law thatregulates the mndud of hodiliti es and theprotedion of victims of aamed
conflict in both inemational ad nam-international armed conflict and accupaton, and hat
prescribes the rights and dutes of neutral, nonbellig erent, and belligerentsiates™) U.S.
Depatmentof Defense Directve 231101E DoD Law d War Programpaa. 3.1 (206).

13 Intemational law congsts of treaies, which by ddinition mus$ havemore than oneparty, and
cugom, which requires aunform pradice of sates, nota unilaterd declaraion of onedate. See
American Law Institute, Restatement (Third) of the Foreign RelationsLaw of he United Stdes 8§
102@Q) (1987); Committeeon te Formation of Cugomary (General) International Law,
Intemational Law Assaiation, Staement of Principles Applicable to the

Formation of General Cugomary Internationd Law 8 (2000)Att. B, p. 17998 qusomary
interrational law requires “geneal and ongstent sate pradice, not by me state but by he
community of gates’); ThePaquet Habana, 175 Us. 677,711 (1900)“[ T]helaws of nations .
.. rest[ ] upon he ®@mmon ®nsent of civilized communities. It is [in] force, notbecause it was
prescibed by any supeaior power, but because it has been geneally accepted as arule of
condud.”); Kadic v. Karadz, 70 F.3d 232, 238—-39 (2drC1995), United Sates V.

Sdltz, 4. C.M.R. 104, 114G.M.A. 1952)(“[ TThe @mmmon law of war has its urcein the
principles, cugsoms and usges of civilized natons).

14 See Att. B, p. 17995-96.
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Commission—to comply fully with the Law of War at alltimes.*® It would dso be contrary to
the Law of War itsef, which requires both pities b a canflict to comply with its stictures'®
3. Warcrimes canat exist ouside amed caflict (i.e., “hostliti es”). Therefore, no ore

canbe cawicted of a war crime without a finding thathodiliti es existed atthe time of
his allegedy criminal ads.

Unde Hanmdan v Runsfeld, amilit ary commisson cannot ty or punishanyonefor
“offerses committed dier before a after the war.” 1’ No commisgon following the Law of War
could eve do hat'® “Intemationalhumanitarian law [i.e., the Law of War] govens the condud

of both inemal and intemational amed conflicts . . . FJor there to bea violation of this body of

15U.S. Depatment of Defense, Diredive 2310.01EDoD Detainee Program, paa. 3a(2014)(“It
isDoD policy that. . . [a]ll personssulject to this drective will comply with the law of war with
resped to the treatment of dl detainees.”); id. paa. 3b.@3) (“ The agiminal punishnent of any
detanee br any offense, including frious vidationsof the law of war, will only ke conduced in
acordancewith a pevious judgnent pronouned by aregulaly congituted courtthat aff ordsall
requiredjudicial guarantees); U.S. Departmentof DefenseDirecive 23L1.01E DoD Law o
War Program, paa. 4a(2006)(“It is DoD policy that. . . [mlembes of the DoD Componets
comply with thelaw of war during all amed conflicts, however such onflicts are chaaderized,
and in all other military opeations.”).

16 Se Att. C, 125 (I n my view, the qualification (or lack thereof) of Al Qaeda as atransretional
amed group unde IHL [i.e., the Law of War] highlights the difference letweenIHL ayplicalde
to amedconflicts ard law erforcenent am criminal law directed towards combating ¢ime. The
former has o goply to both &les equally andit has b beimplemented with and bythe paties,
while ciminal law has b be erforcedby the sate agingd the aiminals.”)

17 Hamdan, 38 U.S. a599 (gurality opinion). This prohibition isgrounded in the “common
[i.e., augtomary] law of war,” id., and in Article Il to the Constitutionwhich requires jury trials
outsick of the narrowly circumscribed limits o military commissions. $e leev. Madigan, 358
U.S. 228, 23 (1959)

18 1 Trial of the Major War Criminalsbefre the International Milit ary Tribunal Nuenberg, 14
Nowerber 1945—1 Octoba 1946, at254 (1947)hereinafter, Nuremberg-Major War Criminals]
(refudng tocondgder crimes agans humanity, even fevolting” or “horrible” ones, as within the
sce d its shtute when committecbefore hosilities bega on 1 ®ptember 1939) 1
Nuremberg—Major War Criminals at 262, 273 (efusng o consder membe's of the SS or
Leacershp Courcil aswar criminals whenthey departedtheir organizaionsbefore hodiliti es
began on 1 $ptemba 1939) 1 Nuremberg—Major War Criminals at218 (recogrizing the
Nuremberg Charter as reflecting the interrational Law of War as it stoodat the time).
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law, there mug bean amed conflict . . . Inemational hunanitarian law gpplies fromthe
initiation of sich onflicts. . ."*°

In the cantext of the Military Commissiors Act of 2009,“hosilities” mears the same
thing as“armed caiflict”: a coflict govemed by the Law of War.?° And the Law of War applies
only to actions tken during the armed conflict.?* Thus, T any pason is ging © be onvicted
(let alone execued)?? by findingsof this Canmisson, oneof thos findingsmug bethat a
amedconflict existed at the time of his alleged eimes. If Congress las closento make “nexus
to hositiiti es” an ekmentof every war crime,?® logicdly it intended to require a conplete finding
that hogiliti es existed and thatthe ationscharged took phceduring trem. A “nexus’ thatdid
not includethese findingscould neve be enoughunde the Law of War.

4. Note on United Stdesv. Nashin.

The C.M.CR.’s opinion in Uhited Sates v.Nashri?* is insuficient to answer the

Commisgon’s questions The C.M.C.R consdered only he gatute in isolation; it did not

19 proseautor v. Tadic, Case No. IT-94-1-AR72, Decision on tie Defense Motion for
Intelocutory Appeal on durisdction i 6970 (Int'| Crim. Trib. for the Former Yugosavia
1995) awailable at 1995WL 17205280.

20 Spe 10 U.SC. § 94889); R.M.C. 1034)(16).

21 Hamdan, 8 U.S. a599 (plrality opinion); Proseautor v. Tadic, Case No. IT-94-1-AR72,
Dedsion onthe Defense Motion for Intedocutory Appeal on drisdiction i 6970 (Int’l Crim.
Trib. for the Former Yugogdavia 1995, awailable at 1995 WL 17205280.

22 The Eighth Amendment “calls for agreaer degee d reiability when the deah senence s
imposed,” Locket v. Ohio, 438 US. 586, 604 {978) Wbodsa v. North Carolina, 428U.S. 280,
305 (1976)and grants more stringent protedions b prevent the onviction of an innoent person
when hislife is at stake.Herrerav. Cdlins, 506U.S. 390, 38-99 (1993, citing Bed v.
Alabama, 447 US. 625, 64146 (1980). Thus, inadeath penalty case, theimportance of
requiring canplete proof ofevery edmentis erhanced See aboUnited Staesv. Curtis, 32 M.J.
252, 269 C.M.A. 1992)(accepting the princples of Locket and Wbodson a gpplying in military
court).

23 United Stdesv. Nashii, 191 FSupp.3d 1308, 13223M.C.R. 2016).

24 United Stdes v. al-Nashir, 191 FSupp.3d 1308¢.M.C.R.2016)
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condder therestrictionsimposed by the Constitution o the Law of War?® and did not irterpret
the statute to avoid them?® Thus, its interpretation is not bindingvhen a Constitutioral or Law-
of-War condderation isbefore the Commisson?’ Furthermore, in reversing the dismissal of Mr.
al-Nashri’scommssion, t was aswering orly one queston: whether the statute required
“hosilities” as a natter of sujectmatter jurisdction, ratherthan as a subashtive dement of the
crimes enmerated in he MCA.?2 Moreover, its discusson of the supposd “nexus’ requirement
is entirely dicta. Even if that discussionwerepart of the court’s holdng intermpreting the statute,
it could and shoutl besuperseded by any interpretation thattakes the Congitution andthe Law
of Warinto acoount?® of couise, as vell, the statute mug always yield to the supeior authority,

in thiscase both he Congitution and the Law of War.

25 Nashiri, 191 ESupp.3d &at1315(“ n deemining whethe the nexus to hosliti esisa
jurisdictional grant, we use principles d statutory condruction . . 7); id. & 1315416 (resolving
the isste of jurisdiction without reference to the Constitution @ the Law of War).

26 spe dfice of Saator Mark Daytonv. Hanson, 550 LS. 511, 514 2007) dting dark v.
Martinez, 543 U.S 371,381-82 (2005 (nating “established pracice” that statutes slould be
interpreted to avoid constitutioral difficulties); TheChaming Besy, 6 U.S64, 118 {804) cited
in United Satesv. Ali, 718 F.3d 929, 939).C. dr. 2013)(same holding for intemational law).
27 “Conditutional rightsare not defined by inferences from opinionswhich did notaddress he
gueston atisste.” Texas v. Cobb, 532 5. 162,169 (2001)citing Hagansv. Lavine 415 U.S
528, 535 n.51974)

28 Nashiri, 191 FSupp.3d 41311 (isting the “isste presented” as the Milit ary Judgés pretrial
decisionto dsmiss tte dharges br lack of sujectmatterjurisdction).

29 Se United Staes v. Buckland, 289F.3d 558, 568 (9th i€. 2002) (reinterpreting federal drug
statute o make cetain provisions eemens d the cimes ather than senencing facbors to ke
decided bythejudge to comport with the Congitutional requirements d United Stdesv.
Apprendi v. NewJersey530 U.S 466, 490 2000). The ourt specificaly grounded tis
reinterpretation in the doctrine that statutes shold be interpreted to save them from
unoonditutionality. Buckland, 289 F.3dt&b64, cting, inter alia, INS v §. Cyr, 533 US. 289,
299-300 p001); see ado, FEC v. Hall-Tyner Eledion Campaign Gmmitteg 678 F.2d 416, 422
n.15 (2d @. 1982)(noting that statutes “may bereinterpreted to avoid [a] dired conditutional
infirmity”).
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B. Whether the Commisson is bound to use he sasame member instr uction used in
United Statesv. Hamdan and United Statesv. Bahlul.

1. Answer.

To the ontrary, the Commisgon mug use an instruction basd on heintemationalLaw
of War, as it sood on 911. TheHamdan footnde ingruction is contrary to the Law of War, and
to the U.S. Congitution. Mog serioudy, it invites a panel of dicers o extend tejurisdiction of
military commissonsbeyond thelimits st by the Conditution. ksabsurd vaguenes pemits a
facfinderto creae “amed caflict’” for purposesof a ciminal prosecuton o of ary fact
pattern at any time—indeed, it is notredly a legal sandad at all jus an open invitation for the
facfinderto doas itpleases. It has neer beenadopted as pat of the holding of any supeior
court ingead, it appears only in dicta in afootnot of the Hamdan deision, which has been
overuled baed on dherisstes.

2. Imposng the Hamdan footnoe indruction would violate the Principle of Legality

unde the Law of War, and the Ex PostFacto Clawse d the United Sttes
Constitution

Unde the Congitution, a Law of War military commisgon can try persons ory for
violationsof the Law of War.3® Neither Congressnor this Canmisson has le poverto expand
the jurisdiction d military commissions leyond the limited scope of this exceptionto Article IlI.
“Hodtiliti es,” by ddinition, end whee the Law of War ends?! and so doeshe @mmmisgon’s
jurisdction. Therefore, any judicial ingruction an “hodilities” mug comply with the Law of

War, and must not grmit the fadfinder to exceal the scope of that law’s application.

30 Hamdan v.Rumsfeld, 548 U.S 557, 598 2006) see aso Ex Parte Quirin, 317 US. 1, 44
(1942 (accused weresubect to trial by military tribunal “ because they had violated the Law of
War,” which made them“conditutionally triable” by such tribunak).

31 e 10 U.SC. § 94889); R.M.C. 1036)(16).
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Interrational law in generd, and the Law of War in particular, include the Principle of
Legality: criminal laws may notbeappliedretroacively.®? The U.S. Consitution includes the
Ex Paost Facto clause which requires the samehing,®® and vhich gpplies at courtmartial®* and
thusin military commissions3® Thus any Law of War findingsagang Mr. al Hawsawi mug be
based on helLaw of War as it $ood on 9/11, and not on argtdr sandad.

A legally corred ingruction, efleding the Law of War as it good on 911, would haveto
be baed onthetwo-part sandad articulated by he Intemational Criminal Tribunalfor the
Former Yugodaviain Proseautor v. Tadi. This sandad had become cusomary intemational

law by the end othe twentieth century and sowas current on 9/1136

32 Att. B, p. 17996-97Prosecubr v. Delalic, Judgnent, No. IT-96-21T, 1998WL 34310017, |
408 (nt'| Crim. Trib. for the Former Yugosavia1998)(“ To put e meaning of the principle of
legality beyond doubt,wo important caollaries nust ke acepted The first d these $ that peral
statutes mugd be gtrictly condrued, this being a genera rule which has food hetest of time.
Seoondly, hey nust nd be givenretroactive efed.”)(emphasis aded); seealso, Prosecutor v.
Hadzhasanovi, etal., Dedsion onlntedocutory Appeal Challenging Juisdiction in Relationto
Command Responsbility, Case IT-01-47-AR72, 2003WL 23833764, %1 Jul. 16, 208)
(recognzing the Principle of Legality “as aperanptory narm of intemational law, and thusof the
humanrights d the accged). Proseautor v. Hadahasanovc, etal., Degsion onlnterlocutory
Appeal Challenging Juisdiction in Relation to Canmand Responsbility, Case: 1T-01-47-AR72,
2003WL 23833764, %1 Jul. 16, D03) (“An expadgve realing of aiminal texts volates the
principle of legality, widely recognized as a peemptory norm ofintemationallaw, and thusof
the human rightsof the acused”).

33 U.S. Congitution, Art. 1 § 9dl. 3 (“No Bill of Attainder or ex post facto Law shall be
passet) ; seeCalder v. Bull, 3 U.S 386, 390 1798)(opinion of Chase, J.); Collinsv.
Youngblood, 497 \&. 37, 39 1990)

34 United Sates v.Gorski, 47 M.J. 370, 3731097)(applying U.S Consitution’s prohibition on
ex pog faco laws tocourt-martial procealings citing Calder v. Bull).

3% Hanmdan v.Runsfeld, 548 U.S 557,632-33 2006) (Common Article 3 guarantees the acused
at military commission tle protections d a service membe at courtmartial, uriess sone
“pradica need” judtifies deviation from courtmartial pracice).

36 Att. B, p. 18008. e Tadic sandad was further fleshed out in oher ICTY cases, based on
eventsin thelate 1990swhich hep to clarify whatis required for both “organization” and
“Intersity.” Id. p. 18008-09. ®also At. C, 116. “Spokdic” atiadks—with weeks or months
passingin betweenthe acts d violence—do notmesd the “intengty” criterion for armed conflict.
Att. B, p. 1802(22. Atiacs on unamed civilians—as ppogdto “clashes” letweenthe ron-
state acbr and the forces d the stte acbr—do notcarry much weight in establishing“intensity”
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Thetest gpplied by he Appeas Chanber to the exstence 6 an
amed conflict for the purposes of the rules contained in Common
Article 3 foauses on two aspects of aconflict; theintengty of the
conflict andthe orgaization of the parties totheconflict. In an
amed conflict of an intemal [i.e., noninternational] or mixed
charader, these absely relaedcriteria ae usedsdely for the
purposge, asa minimum, of disinguishing an amed conflict from
banditry, urorganized and shortlived insuredions, o terraist
actvities, which are not sulpect to interretional humanitarian law
[i.e., the Law of War].*’

To meetthe stardard, a @nflict must neetboth the intensity and the 6rganizaion”
requirements (With the latter focusing epecialy on he “organizaion” of the nonstate ador),®
and it is based on obgdive fads, nd the pronouncements of the paties3® As shown by Tadic, a
legally corred ingtruction would exclude terrorist activities” as notbeing armed conflict, and so
lying outsde the Law of War and therere aso outsie the aithority of the Commisson to

punish?°

for aamed conflict. Att. B, p. 1802122. Transnational @amed groups sich as al Qaelarardy
med the aitena for “organizaion” as would support afinding of amed conflict. AttC,  24.
37 Prosecubr v. Tadic, Case No. IT-94-1-T-7, Judgnent § 562 [nt'| Crim. Trib. for the Former
Yugodavia 1997) Att. B, p. 18007; Posecubr v. Rutaganda,Case No. ICTR-96-3, Judgnant
and Sntence 11 93, 1999VL 3328846 (Int'| Crim. Trib. Rwanda1999) Prosecubr v.
Bagilishemg, Case No. ICTR-95-1A-T, Judgnent 1 101, 200WL 34375684 (nt'| Crim. Trib.
Rwanda2001) Prosecuor v. Musena, Case No. ICTR-96-13, Judgrent and Sentence 1 250-
51, 2000WL 33348765Int' | Crim. Trib. Rwanda2000) Prosecubr v. Akayesu Case No.
ICTR-96-4-T, Judgnent § 620, 1998VL 178207 (Int'| Crim. Trib. Rwanda1998)(all applying
the same shdard).

38 Att. B, p. 18007, 18024,

39 Att. B, p. 18007-08att C, 1 23.

40 See also Att. D (excluding “ads of violence committed by pivate individuals or groupswhich
are regarded as ad d terrorism’) ; Att. B, p. 18@3-04, 18021att C, Y 22 Tadic, Judgnent
562; Protocol Additional to the GenevaConventionsof 12 Augug 1949,and Relating to he
Protection of Victims o Non-Interrational Armed Corflicts [Additional Protocal 11], art. 1(2),
June8, 1977, 1125 IN.T.S. 609 provides thet armed conflicts do notmclude“disturbarces ad
tensons such ariots, isobted and goradic ads of violence and oher ads of asmilar nature.”);
U.S. Departmentof Deferse Law of War Manual (2016) Sedion 3.4.2.2p. 83), Dstinguishing
Armed Confict From Internal Disturbanes and Tensons(“situations of interral disturbances
and endons, sich ariots, isobted and oradic ads of violence, and otlrer acts of asmilar
nature do nd anount b amed conflict.”).
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The Hamdan footnot, which the Government has tried to advance as atandard,*! does
not come close to complying with the Law of War as it Sood on 9/11, oat any othertime:

In determning whetheranamed cafli ct existed betweenthe
United Sates and alQaeda and whe it began, you shou consder
thelength, duration, andntensty of hodiliti es betveen the paties,
whether there was potracted amedviolence between
govenmental autharities and orgaized amed groups whethe and
whenthe United Sates aecidedto enploy the conbat capabilities
of its armed drces b meetthe al Qaeda threat, the rumber of
personskilled orwounded on & dde, the anountof propety
damageon eadh sice, datement d the leackrs o bath sides
indicating their perceptionsregarding the existence of an armed
conflict, including the presence pabsence foa ceclaration to that
effect and ary other facts a circunmstances gu consicer relevant
to determning the &istence of amed conflict. The paties may
argue the exstence 6 other facts ard circunmstances fom which
you might read yourdetemination egarding this issie In
determining whether the acts d the accsedtook dacein the
context of and vereas®ciated with an amed conflict, you should
consider whether the ads d the accsedoccuredduring the period
of anamedconflict as defined almve, whether they were
performed while theacaised acted on bdalf of or unde the
authority of a paty to the armed conflict, and vhether they
condituted or wereclosely and subtantially relatel to hosilitie s
occurring duing the armed conflict and oher fads and
circumstarnces you consider relevantto thisisswe.#?

For an amed conflict to exist, the Law of War as it ssood on 211 required both sdficient
intengty of the conflict and sufficient organizaion of the nonstateparty.*® The Hamdan
footnoe tells the membe's thatthey “shoutl” condder these things(but need not do 8), and

does notrequire eithe one outright.

41 See, eg., AE 617A, Government Respong To Mr. Ali’s Motion to Canpel Communicaions
from the IntemationalCommitteefor the Red Gross Wneeming the Existence of an Armed
Conflict 19%-2002, fled 24 &nuay 2019, p. 1¢iting the gplicability of thisfootnoe as a
“fact).

42 United Staesv. Handan, 801 Fupp.2d 1247, 1278, n.5€M.C.R. 201), revessedand
conviction va@ated, 696F.3d 1238, 1253[.C. Ar. 2012), oerruled on dhe grounds Al Bahlul
v. United Staes, 767 F.3d 1, 12040.C. dr. 2014).

43 Att. B, p. 18007-08, 18024,
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The Law of War required protraded amed violence betveen the nonstate paty and the
secuity forces d the stte party, or a least gavegrea weight to hie duetion of such violence,
and did notbase the existence of hodiliti es on he ocurrence of atacks oncivilians byamed
persons* The Hamdan footnoe tells the membe's they “shoud” consder the existerce o
prolonged violence of this kind (but reed not do 8), and does noeven mention the rdative
weight given atadks on ciilians.

The Law of War also gaveno weight to the pronounements of govenment leaders;
objedive fads on tle ground, not tle rhebric of politicd leaders, determinedthe exstence ¢
amed coflict.*® The Law of War gave o weight at all to the saterment, percegions, @
opinionsof nonstate armed groups including “declaraionsof war” issted by pivate groups as
to the existence of amed conflict.*® “Dedarations of war” werenat relevant, at least not to non
intemationalarmed conflicts.#’

The Hamaan footnotk, however, pemits the satenents ad “percegdions’ of “the leaders
of both sdes’ to be onsdered, Pecificdly toinclude “deslaraionsof war.” Worse, the
Handan footnote repeaedly invites he members toconsider “any other facts a circunmstances
[they] congder relevant to deemining the eistence of amed conflict,” as wel as” other facts
and circunmstarces argued by counsl. No swch standard exists o existed in the Law of War.*8

Indeed, thislanguagds the negatin of all sandards, and thusof law itself.

44 Att. B, p. 1802122. Professo Watts chiified that attacks oncivilians were, of course
relevantto the exstence of a war crime one armed conflict was established, but notto the
establshmentof amedconflictin the first dace.ld. at18022.

45 Att. B, p. 18009-10, 18028.

46 Att. B, 18009-10.

47 Att. B, p. 18028, 18029-30.

48 Att. B, p. 18010.
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3. The Handan footnot invites milit ary officers to extend the jurisdiction of military
commissonsbeyond thelimits set by the Congitution.

The Law of War—and the U.S. Congitution—require ary act, if itis to ke posecuted as
a war crime, to be committecduring the amed conflict, notbefore or &terit.*® Contraryto the
Conditution and the Law of War, the Hamdan ingruction would tdl the members thatthey
“shoutl” consder whethe an at took phaceduing the amed conflict. Such adiredive would
free hemto convict of “war crimes” autside amed caflict, and so o extend the jurisdiction of a
military commission leyond tre limits st by the Constitution.

The U.S. Conditution forbids a law of War Commission b try anything exept actual
war crimes®® But Hamadan would ll the members they “should” consider whethe any chaged
act “wereperformed while the acused acted onbehat of or unde the authority of a paty to the
amed conflict, and whethethey condituted or wereclosely and subgantially related to
hodiliti es occurring duing the amed conflict.” Unde thatstandad, if the members wished,
they ould convict of “war crimes’ that ha nothng © do wih the deisionsof eithe paty to the

corflict, or even with the conflict itself.

49 Hamdan v.Runsfeld, 548 U.S 557,597-98 R006) (plurality opinion), citing Willi am
Winthrop, Military Law and Recalents 83639 (2d a@. 120) (emphasis addel) (for amilitary
commissonto havejurisdiction, “the ofense chaged ‘mug have ben committed within the
period of thewar.” No jurisdction existsto try offenses “comntied ether before or after the
war.”); Proseautor v. Tadic, Case No. IT-94-1-AR72, Dedsion on he Defense Motion for
Interlocutory Apped on Juisdiction § 70(Int’l Crim. Trib. for the Former Yugodavia 19995,
available at 1995WL 17205280 (“F]or thereto be aviolation of [the Law of War], there must
bean amed conflict . . . Intemational humanitanan law applies from the initiation of sich
conflicts. . ).

%0 See Hanmdan v United Staes, 696F.3d 1238, 1248-49, 12523 (D.C. Ar. 2012)(establishing
that only war crimes carbe tied by commssion,ard vacatng convictions for “material suppat
for terrorism,” becatse itwas rot a war crime), owverruled on dgher grounds Al Bahlul v. United
Staes, 767F.3d 1, 12 D.C. dr. 2014).
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Furthermore, Hamdan would pemit the members toconsider “any other facts or

circumstarces [hey] consider relevantto determining the exstence ® armed caoflict,” “other
fact and circunmrstances” agued by the parties, and “other facts ard circunmstances they]
congder relevant” to the ontext of the ations. The Supreme Court hasalways efusedto defer
to the judgment of military officials on tre suljed of military criminal jurisdction.®® The
Hamdan indruction defers infinitely to agroup d military officers stting as a panel—they are
required only b congder whatkever they want to consder, to includeany matters the atbrneys
wish D bring to heir atiention, andio have undttered judgnent in deciding their own
jurisdiction.

4. Relying on tle Handans ingruction to determine hodilities would violate the Due
Process Ciuse d the Fifth Amermdmentbecauseit is unconditutionally broad and

vague

“[T]he DueProcess Qause prohibits the Government from taking avay sonmeoneés life,
liberty, or propety unde a aiminal law so vaguethatit fails to give odinary pegole far natice
of the ®ndud it punises, or so $andardless hatit invites arbitrary enforcement.”®? “The
prohibition d vaguenessn criminal statutes is avell-recognized requirement, cononant alike

with ordinary notionsof fair play and the settled rules of law, and astatute thatflouts t violates

51 se Ex Rrte Quirin, 317 U.S 1, 2425 (1942) The Cout ultimately ruled in the
Government' s favor, but onl after paforming its own legal analysis, with no déerence on the
subgd of jurisdiction. e aboEx Parte Milligan, 71 U.S 2, 124 {866)(conddering and
rejeding the popostionthat acommande could subgd persons to mattial law “andin the
exercise of his lawful authority canna berestrained, exapt by his sipaior authority or the
President . ..”). TheCourtruled agang the Government and gave the military no dderence on
the subea of criminal jurisdiction.

52 Beckkesv. United Stdes, 137 S. & 886, 892 2017) quotng Johnn v. United Staes, 135
S.Ct. 2551, 25562015)(internal quates anitted). See aboAE 492, Deérse Motbn to Dismiss
Chages |V, V and the Additional Charge @& Unconditutionally V ague, filed 14 February 2017,
p. 25.
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the first essatial of due process.®® An instruction that pael membae's “shoutl” (but in fad
need nod congder variousfadors, followed by an ingruction thatthey may consder anything
else that they want to consicer, is the gpotheos s of unmnditutional vagueness. Ifthe Hamdan
footnoe wetre actialy written into any datute, that statute would bevoid for vaguenss.
Interpreting the MCA to imply this gandard would violate Mr. al Hawsawi’ s dueprocessrights
in exadly the sane way.>*

Under the Due Rocess clause, a naiction must ke reversedif it is unsuported by
suficientevidence> Asamatter d military pradice—to which Mr. d Hawsawi is entitled
unde the Law of War—an appebte court mug condud afactual review of any findingsof
guilty, and may notaffirm any findings unappored by sificientfads.>® Buta deision on he
jurisdictional element unde the Hamdan footnote would beimmuneto any such eview. A
reviewing court would have to askitself, “Did the membea's consder whatkever they wanted to
consder?” It would have to conclide, ipsofacto, thatthey did, and &irm that pat of any

convictionwith no meaningful review.

53 Johnson, 135 SiCat256-57, quoing Kokende v. Lawson, 461 LS. 352, 35758 (1983)
(internal quates amitted).

4|t would also, atleast arguably, deprive Mr. al Hawsaw of effecive representtion under the
Sixth Amerdment “The right to the effecive asistance é courselis thus tte right to require
the prosecuton’'s cased suvive the crucible of meanngful adversaial testng.” United Staes v.
Cronic, 466 US. 648, 6% (1984) quotd in United Staes v. Galinato, 28 M.J. 1049, 1052
(N.M.C.M.R. 1989) TheHamdanfootnot, because it is sobroad ad vague is pradicdly
immune from “adversaial testng.” It leawes he Defense pnching at fog.

55 Garner v. Louisana, 3@ U.S 157,170 (1961)Overturning conviction unde bread of peace
statute an Due Rocess gounds, lecaise he Shate hadinsuficient evdence thatthe acusedhad
takenadions that would breachthe peace)

56 R.M.C. 120 (d)1) (requiring Court of Military Commissons Review to affirm only such
findings*“as the Cout findscorred in law and fad,” and permitting that Cout to determine
controverted questionsof fad in so dong).
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5. The Hamdan footnot neither adopss, noris, binding piecalent, however much the
Government may wish i wereso.

Happily, the Commisson nexd notdefy any binding authaity in orde to rgjed the
footnok ingruction test in Handan. That test daes not @cur in the Military CommissonsAct
of 2009 or he Manualfor Military Commissons It certainly does not ocur in the Law of War.
It occurs only n afootnde of dictain a deision thatwas oveturned (vith all convictions
vacated) by the D.C. Qrcuit Court of Appedls.

The Hamdan botnok has no stae decisis dfect, and would nothaveit even if the
C.M.C.R’sdecision (which tuned entirely on dher isaues) had ben upheld. “A pointof law
merdy assuned in an opinion, not tscused, is notautharitative.”®’” “[T]he rule of stare decisis
is neve properly invoked unéss inthe deision putforward as precedent the judicial mind has
been gpplied to and pased on he pedse question.”® “A decision tas a tare dedsiseffect with
recard to a later case aly if the leg pant onwhich the decision in bdh cases estsisthe same,
or subsantialy the samé&.®>® The Hamdan footnok is not tre basis for theissues actually
litigated onHamdan’s appel. It hasna beentestedin the adiersarial process irough the

appellate caurts.®® When and if it everis sotested, it will prove worthless.

7 Matter of Segall, 865 F.2d 140, 142 (7thiC 1989), diting, inkr alia, Pennhurg Stae Scool
& Hosptal v. Halderman, 465 US. 89, 119 {984)

%8 District of Colunbia v. Serra Club, 670 A.2d 354, 3600.C. App. 19%), dting, irter alia,
Hagansv. Levine, 415 US. 528, 533 n.51974)

5920 Am dur. 2d Gurts § 135 2007);see aso, Webster v. Fall, 266 US. 507, 511 1925)
(refusng tocondder precalential valuein casesvhen “in nore d themwas he pint here at
issue suggested or desided”); Amaican Portland Gement Alliancev. EPA, 101 F.3d 772, 776
(D.C. Ar. 1996)(“jurisdictional issues thatwereassuned butneve expresdy dedded in prior
opinions do nothereby become precalents’).

%0 Acoording to he Roseaution, inthe Hamdan casethe instruction agpeaed only “after the
casein chief. .. Sohe @mmisson hal aready heard all of the evidene thatit was going to
hear” United Staesv. Khalid Shakh Mohanmad, & al., Tr. 22447 (25 Narch 2019. In United
Saesv. a Bahlul, the accused put on no dense and litigated nothingat trial. Al Bahlul v.
United Stdes, 767 F.3d 1, 70§.C. Ar. 2014)(“Bahlul waived all pretrial motions asked no
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6. The Hamdn footnot ingruction has proven itself unworkable in this litigation
arealy.

Insdar as he Hamdan footnoe indructionis suppoed to implement the intent of
Congessin passngthe MCA, its complete unworkability has srown it does no sich thing. The
Commissgon “cannotimpute to Corgress tte intention of writing an unworkable statute.” 62

As the Commisson notd in the order to which thisfilingis arespong, “the discovery
motions atisaue hee areonly two of asignificant numbea pending bdore the Commisson that
are dl heauly predicaied onan asseed Defenseneedfor information regarding the exsterce
and dugtion of hodiliti es betveen al Qaeda and the United Sates.”®? TheProseaution itself,
after nearly two years of litigating againg Mr. al Baluchi on “hodiliti es’ discovery, isnow
complaining aout thie burden this digovery is pladng on t:

And we went througha tremendousevolutionto look far

hodilit ies-related information. We went totwo Presdential
libraries. We looked abver 600,000 documnts. Utimately, we
turned over all that which we believe is discoverable. . .

guestions duing vor dire, made no obpdions toproseaution evidene, presented no cefense and
declined tomake opaing and absng aguments’). Thus, he Handaningruction haes noteven
had the benét of being wlly litigated atthetria level, let alone recaeved prope attention in an
appellate proceeding.

®1 Consotiumof Gties ofChino, Montclair, Ontario, Rantio Qucanmonga, and Upland
Municipal Corps v. Department of Labor, 811 F.2d 1316, 1317 (9€ir. 1987); “We would be
reluctant to concludethat Congress inended such an unwrkable and nongnscd resut and we
would $ concludeonly if thisresult could notbe aroided by any fair interpretation of the[] Act”
FederalMaritime Commissionv. Caraghe, 364 F.2d 709, 715 (2dilC1966);see ato United
Sates v.American Trucking Assaiation, 310 US. 534, 543 1940)(statutes are interpreted to
avoid “absud” or “futile” resuls).

2 AE 617D620G Order, entered 4 April 2019, p. 3 & n. 15,iting AE 510 (AAA), Unclassfied
Notice of Mr. a Baluchi's Motion toCompel Information Relating to Operéion INFINITE
REACH, filed 25 Sptembe 2017;AE 512 AAA), Unclassfied Notice Defense Motion to
Compel Information Related to Operaion INFINITE RESOLVE, filed 12 Getobe 2017;AE 514
(AAA), Unclassfied Notice: Mr. d Baluchi’s Motion to Campel Information Regarding Political
Military Plan, filed 20 ®ptembea 2017;AE 557 KSM), Defense Motion To Campel Discovery
Regading the atadk onthe USSCole, filed 9 February 2018.
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But, agan, they ae sending uson fools errands.They are asking
for doawumentsthat they don't beleve exist, and they are having us
go look andry to provea negative How do we know when we
havegoten to the end otherainbow ard we ae ceitain we
checked eveywhere before we know thatsonething does't exist?
And thatmight notbethat difficult for the|CRC. Iwould imagine
DoD would havesone records of it.

But, acpin, these ag impossilte stardards for usto med . . 53
The poblem is entirely of the Government’s own making. TheHandaninstruction redly is
limitless inscope And unde the Congitution, the Government has to pove hodiliti es in evey
case itmakes mder the MCA ®—it canna rdy onimplicit or explicit findings inanother case for

thatpupos.5® Thatmeans, f this indruction is ugd, its oppments will always havetheright to

63 United Staesv. Khalid Shakh Mohammad, et al., T. 2244849, 22455 (25 Mrch 2019); see
also AE 617A, Govenment Respong To Mr. Ali’s Motion to Canpel Communicaionsfrom
the IntemationalConmitteefor the Red Cross @noeming the Existerceof an ArmedCorflict
19962002, fled 24 snuary 2019, p 6 (complaining tatif the Defense ges digzovery thatit
consicers relevantto make is caseto the pam, “[ sjuch areading would completely eviscerde
the adual legal standard and make te discwery phase 6 this case a near-ending popostion.”).
64 A facual determination in ore cas is rever binding on tte parties in arother casejf they were
not representedn the ealier case. 21 C.B. Couts § 219, Deisions onQuestions ofFact (Dec.
2017 Updae) (“Starededsis appliesto quesionsof law. The doatine dos notordinarily apply
to decisions on qudasonsof fad so as o rendea them binding in Bter cases. This is ® even
though he probativefads and &stimony in theformer decsionwere identical with these n the
later cas€’) ; see adoBlonder-Tongle Laboratoiies, Inc. v. Lhiversity of llli nois Foundaton,
402 U.S 313, 329 1971)(“ Some litigants—tho® who never appeared in a pror adion—may
not be ollaterdly estopped [i.e, bound by &aual findingsin an aiier case] withou litigating
the isste. They have neer had a clance b preseant their evidence am argumens on tle clim.
Due proaessprohibits estopping tlem despite one or more existing adjudicationsof theidentical
isste which gand squardy against their postion”); TheDiamond Gement, 95 F.2d 738, 742 (9th
Cir. 1938).

65 On therecord in March 2019, he Government referred tothe Supeme Court's implicit
assumpion in Handan v Runrsfeld that a non+sitemationd amed caofli ct existed betweenal
Qaed ard the United Shtes,asif that wererelevant to tre current litigation. United Staes v.
Khalid Shakh Mohanmad, & al., Tr. 2245051 25 March 2019). In AE 502F-FF, the
Commissionreferred toa fadual finding of hodgilities inUnited Staesv. al Bahlul. AE
502F-FF, Ruling: Mr. al Baluchi’s Moton to Schedule Evidentiary Heaiing Regarding Rersorel
Jurisdction, entered 3 April 2019, p. 4 n.16. As nad in footnot 64 suprasuch earier findings
cannever be binding inthe arrent case.
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nearlimitlessdiscovery to try to counter the Government’ s abuse of its nebulous $andards. If
the Hamdan footnoe sandad has proven “inpossble” to follow in this case, it is “impossile”
to follow geneally. As nothing inthe sttute siggess that Congess ntended this urworkable
standad to be used, the Commisgon hasno reason b afirmit.

The Government will continueto push his worthless *standard” for onereason and ore
reason only. because alawful sandad would lea to the immedate dismissabf this case®®
C. Whether the Military Judge may determine the exstenceand duration of hostili ties

for purposes of 10 U.SC. § 950(c) as an nstr uctional matter, while reserving the

question of nexus to hodilitiesto the pandl.

1. Answer.

The Commisson mus, a sone point, paform alegal analysis of the &istence of
hodiliti es and produe an eplicit opnion on tle subpad thatcan bereviewed de now by a
superior court. This is kecause the Constitutionabsdutely requires “hostlities” before ary case
canbe tied by panelin a Law of War military commissioningead of by jury in an Article Il
court An unreviewable secet decision by agroup of lay milit ary officers canna substitie for a
prope judicial determination.

But to comport itself fully with the law, the Commissionmust both ma& reviewable
findingsto supporthodilities (as required by the Constitutior) and ingruct the pael to make
findings onlesubped (as required by he Satute).

2 The exbtence d hostlities is a @nsttutional recuirement for military commission
subjed matter jurisdiction. It must therefore be reviewable denovwo.

% e At. B, p. 18023Att. C, 121. Gereral Mark Martins, tte chief prosecutr in this casejs a
U.S. Army JudgeAdvocate. As auch, heis bound byle requirementsof U.S. Department of the
Army, Regulation 27-26, Rles ofProfessond Respnsilility for Lawyers(28 line2018). Rue
3.8(@) of thatregulation requires him to recommend withdiawd of any ecificaion nd
suppored by probale cause. Unde atrueingruction following the Law of War as it sood a
the time, the 9/11 atbadks werepat of ahighly smradic campaign of terrorism by anonstate
group, so tht not even probable cause would supportfurther procealings in this Commisson.
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The Congitution confers “no pat” of thejudicial power of the United Sates on nilit ary
commsisions®’ No military officer—nor, by implication, anygroup ofmilitary officers
organized as a panel—ha the aithority to gve himselfjurisdction over any criminal case®® If
he tries b do so, tat decisionis sulpectto denovo judcial review.®®

3. As the exstence ¢ hostlities must ke reviewable denow, it cannotbe deided
adoneby a @nel deliberaing in £cret.

Parel deasiors are ot gererdly suljectto judcial review; at best, they are suljectto
review unde ahighly deferential standard.”® And the jurisdctional isste here—which threatens
the constituional separaion of powers and the right to tial by jury, as most juisdictional issues
do not—isfar too fundanental to be deided in scrd, or baed on adeerence to military
authority. Thatis why Congress hdks the poverto give thatdecision sokly to apanel.
Furthermore, “[t]he requirementthatjurisdction be estabkhed as alireshold matter ‘ spring|[s]
from the nature and limits of the judicial power of the United States' and is nflexible and
withoutexaeption.” ’* A decision bya parl atthe erd of the casesthe qposte o a

“threshdd” detemmination as required by the Conditution.

" Hamdan v.Runsfeld, 548 U.S 557, 591 (2006)iting Ex Parte Milligan, 71 U.S 2, 76
(1866)

%8 Se Ex Parte Milligan 71 U.S 2, 124 (1866)(conddering and rejedingthe popostion that a
commande cansulject persons to nartial law “and in the exerdse of hislawful autharity cannot
berestrained, exept by his sipaior authority orthe Resident . . .").

69 See Chicot County DrainageDistrict v. Baxer State Bank 308 U.S 371, 377 1940)
(“Whatever the ontention as to juisdiction may be, whetheit is thet the boundaies of a vald
statute havebeentrarsgessedor that the datute itself is invalid, the question d jurisdiction is
till one for judicial determination”); United Stdesv. Daly, 69 M.J. 485, 4850.A.A.F. 2011)
(questions of sulject matter jurisdiction in military court arereviewed deno\wo).

0 See Lhited Stdesv. Martin, 56 M.J. 97, 106G.A.A.F. 200)).

L geel Co.v. Citizers for a Beter Environment, 523 U.S 83, 31-95 (1998) citing Mandfield, C.
& L.M.R Co. v. Swan, 111 L& 379, 382 1884)(emphasis addel).
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4. TheCommisson hasaduty both to @temineits own jurisdiction ina puHic,
reviewable finding, andalsoto ingruct the panel to neke afull deeminaion of
quilt or innocerce m ewery elenmentof eachspedfication.

As atribunal oflimited jurisdiction, this Commisson has bdt aCongitutional duty ’?
and agtatutory grant of authority® to determine its ovn suject matter jurisdction,’* and, as
noted aboveto do so ira publc ruling that @an bereviewad de now.

As a natter of military pracice,a panel deddes ficual questons d gult or innocerce in
their entirety, and aMilit ary Judgehas a duty to ensure that nothing mpropely influences their
finding”®> As the CM.C.R. has dcided thatthe MCA makes hostlities” an elementof every
crime before this Conmisgon, he Commisgon shoudl require the paneto consder theisste,

and should gve them alegally corred ingruction based on he Law of War as it sood on 9/11.

2*Without juisdiction the courtcannotproceed at allin any @use. Jurisdictionis power to
declarethelaw, and wha it ceasesto exist, the only function remaining to tie courtis that of
announdéngthefad and disnissng the @use. And this is nblessclearupon autority than upon
principle.” Ex Parte McQardle, 74 U.S506, 514 1{868). “A necessary corollary to the concept
that afederd court is powverless toact without jurisdiction is the equally unremarkable principle
thatacourt should ingire into whether it has sulpect matter jurisdiction at the eatiest possike
stage inthe proceedngs” University of Soulh Alabama v. Aeaican Tobaco Co., 168 F.3d 405,
410 (L1 Cir. 1999), @ting Sae theBay, Inc. v United Staes Army, 639 F.2d 1100, 1102 (5th
Cir. 1987 (per curiam) (“Federd courts ae courts d limited jurisdiction. We have only the
authority endowed by the Conditution and thatconferred by Gongress.Becaise we may not
procead without requigte jurisdiction, it isincumbent upon tderal courts trial and appellate to
congantly examine thebasis of jurisdction, doing so on ourven motion if necessary.”)

310 U.SC. § 948d(A military commisson isacompeent tribunalto make afinding sifficient
for jurisdction.”).

4 So far, thisCommisgon has noainalyzd the @nstitutioral basis for its sulject matter
jurisdiction. In AE 488, Ruling: Defense Motion to Dismissfor Ladk of Subjed Matter
Jurisdctiondueto the Absence of Hodiliti es, entered 31 May 2017, p. 4 n.15hte Conmisgon
charaderized the Deferse’s cangitutional argument on tle subjectas “raditional’” and
“common law” requirements which could besupaseded by gatute; it otherwise followed the
statute-basel Nashir decision. AE 488l, p. 4.

S United Sates v.Birdsal, 47 M.J. 404, 411G.A.A.F. 1998)(reversing when imprope
credibility testimony exercised “undie influen@” on the panék decision), dted in United Stdes
v.Jackso, 74 M.J. 710, 717Q.A.A.F. 2015)(reversing when judgedid notcounterad “undue
influence on the panel’s role in determining the ultimate fads in the case”).
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The question po®d sugests a hyhbrid solution: apubic ruling by he Military Judgeon

the existence of hodiliti es, after litigation using tue Law of War sandads, and a panel
ingruction on he “nexus” Such asdution would befar supeior to the Government’s preferred
procedure, in which theonly anaysis done is ira secrdé deemination by te panel But as he
burdens of proof ae different—a prepondeance for ajudicial detemrmination, beyond easonable
doubtfor a panel®—a panel detmination ofthefull question isalsorequired.

D. Whether existence d hostili tiesfor purposes & 10U.S.C § 95((c) in this case is®
any extent a non-justiciable politi cal question.

1. Answer.

No. Whetherisswes d war and peaceare jugicialde, or proper suleds for judicial
deference, depends on tle legal wntext in which they aeraised. In sone contexts, sich as
lawsuitsover targeting or the legality of aU.S. war effort, such issues are arguably beyond he
conpetence 6 the caurts. In athers, sich as seaity detention, tre politi cal brancheseceve a
celtain degee d defererce. In the current context, amilitary proseaution for war crimes n
which “hosilities” are loth an eementof the cimes anl an alsdute jurisdctional requirement
unde the Conditution, the Commisson may notaccept o even dder to a ‘finding” from the
politicd branches thatthe accused areguilty under this eement. To do ® would be @
abdicaion d the Commisson’s duy to determne its ovn jurisdction aswell as te parel's duy

to determine guilt or innocence

6 See In Re Winship, 397U.S. 358, 3@ (1970)(“ Lest thereremain any doubtaboutthe
consitutional stature d the reasaable-doult sandad, we explicitly hdd thatthe Due Rocess
Clause proteds the accused agang conviction except upon poof beyond areasorable doubtof
every factnecessey to consitute the crime with which he is charged”), cited in United Stages v.
Prather, 69 M.J. 338, 342G.A.A.F. 2011);United Staesv. Sablan, 6 M.J. 141, 1423 (CM.A.
1979)
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2. The “dderence” duethe politicd branches depeds on corsxt.

If aprivate plaintiff tries to st@ awar with alawsuit, United States courts tred the
existence and legality of thewar as poiticd questions deerring completely to the politicd
brancles am refusing toarswer them.”” If he tries toclaim damages basedn tre illegality of a
U.S. military action, the courts will likewise defer.”® If a Sldier a court-martial challenges he
legality of awar effort as an excuseif desetion a disoledience, the caurt-martial will defer
completely to the politica branches and refuse to address he queston.’® In theseares, the
paliticd branches eceive conplete cefererce.

Unde Ludecke vWatkins,® the politica branches recave condderable (though not
infinite) deferencein the realm of seaurity detention.8! In the lasttenyeass, Ludecke las
spawned many progay in the D.C. Qrcuit.®? TheGovernment neve tires of citing these

seaurity detention cases in suppa of its arguments about nilitary criminal jurisdiction.®3

" See Alee v. laird, 347 F. Supp. 689, 70&.0. Pa. 1972).

8 Perrin v. United Sates,4 Ct. Cl. 543, 1800VL 685 a *3 (1868)

9 United Stdesv. HuetVaughn, 43 M.J. 105, 11&(A.A.F. 1995); see ab Agev. Bush, 752
F. Supp. 509, 5140.D.C. 1990).

80335 U.S 160 (1948)

811d., 335 US. at 16269. In that @se, the Executive first intemed and later depored an “alien
ereny” under the Rresident s war powers; the Supreme Gourt deniedthe gpeal of a labeas
corpuspettion, and treated the cessaton d war (three years afer active hosilities hadended) as
a“politicd act,” sothatit would not tself decide whethe World War Il had endel by 1948. Bu
see Bumediene vBush 553 U.S 723, 798 2008) (holding thet seaurity detainees may invoke
the “fundamental procedural protedionsof habescorpus” and overuling a statutory provision
in which the pditical branches tried to deprive them of it).

82 Se, eg., AFBihaniv. Obana, 590 F.3d 866, 8745 (D.C. dr. 2010)(citing Ludecke);Ali v.
Trump, 317 F. Supp. 3d 480, 4&5- (D.C. Ar. 2018) (cting Ludecke);Bensayahv. Obana, 610
F.3d 718, 723@.C. dr. 2010)(citing AlBihani); Aamer v. Obana, 742 F.3d 1023, 104D(C.
Cir. 2014)(citing AFBihani).

83 See, eg., AE 488E, Gvernment Consaldated Respons, filed 28 April 2017, p. 4 n.8dting
al-Bihan); AE 502JJ,JGovenment Motion toAdopta Legal Sendad, filed 12 Decenbe 2017,
p. 4 Citing atBihan, Bensayah, and ohe deention cases).
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However, in Leev. Madigan, he Supeme Court has ecificdly wamed agang usng

the principles of Ludecke inthe redm of military criminal jurisdction, esgecialy whenthe deah
penaly isinvolved.® This warning reflects the Constitutiors strict limits onmilitary
jurisdiction, limits which do na admit of defererce.

3. In theredm of military criminal jurisdiction, the pditical branches cet no ceferance,
and military jurisdiction is congitutiondly disfavored.

The politicd branches have broad athority to make war, andto execise powers in he
making ofwar. They haveno paver to trander any part of the judicial autharity of the United
States from the judicial branch to themselves. Gngresscannotgrant jurisdictionto any tribunal
not even an Article 11l court or the Supreme Cout, beyond tre limits set by Article 111.8% In the
redm of military criminal jurisdiction, the politica branches recave and ought o recave no
deferernce from the Supeme Court, whose duty is to naintain the separation of powers. Military
criminal jurisdction is a“very limited and etraordinary jurisdiction” and “at mog, was inended
to beonly anarrow exaeption tothe normal and peferred method of tial in courts of law.” 86

These undestandingsrefled not only therightsof the acused, but he separation of

powers unde the U.S. Consitution 2’ a princple thatmug be uphed no matter who is on tial.&8

84 Leev. Madigan, 358 US, 228, 23132 (1959) Ludecke bedngs b a“special cate@ry of
cases,” daing with “the reachof the war power, as a sorce of regulatory autority over
nationalaffairs,” but did not gply “in the setting of a grant of military power to try people for
captal offenses. | d.

85 See Muskrat v.United Stdes, 219 US. 346, 361 1911)(hdding astatute unconditutional
when it atempted to extend the judicial power beyond the limits of Article 111); Marbury v.
Madison, 5U.S. 137, 172 (1803)(Congesswas “not atliberty” to conkrjurisdction on he
Supeme Court, beyondthat albwed by Article lll).

8 Reid v. Covert, 354 US. 1, 21 (957)

87 Se Reid v. Covert, 354U.S. at39; U.S. e rel Toth v. Quarles, 350 US. 11, 1516 (1955)
(waming againg the danger military criminal jurisdction po®s o the separaion of powers).
88 S@ INS v Chadha, 462 UB. 919,935-36 (1983) (findingthat alen had gandingto challenge
Congessonal ad on semrate-of-powers grounds.
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In BEx Parte Quirin, theddendants soughtvrits of habeas corpuschdlenging their trial
by military commisgon. TheGovernment soughtdeference, but did not gt it:

The Government challenges each of these propostions. B
regardless d their merits, it also ingsts tha petitioners nust ke
deniedaccess b thecourts, boh because they are eneamyaliens or
have ettered our erritory as erny belligerens, and lecause the
Presidents Proclamation unaertakes in ermsto deny suclaccess
to theclass d persmsdefined by the Proclamation, which gptly
descrbes he character and conduct of petitioners. It is urgedthatif
they are eremy aliers a if the Roclamaton has brce ro court
may afford the petitiones a harng. But thereis cettainly nathing
in the Aroclamation to peeclude acces to tecourts for
determining its gpplicability to the particular case. And nether the
Proclamation nor the fact that they are eeny aliers faedoses
consideration by the caurts d petitioners' catentions tha the
Conditution and laws othe United Sates conditutionaly enacted
forbid their trial by nilit ary comnisson.®®

In short, the Supreme Court refuseddeferernce, ard instad performedits ovn denovwo review of
the quetion of commisson jurisdction.®® While it ruled in the Government' s favor on hat
occasion, it did notdefer.

In later cases, he Supeme Courtwamed epeatedly aboutthe danges d military
triburals, and the ressonsfor holding hem onditutionally disfavored:

Unde the gand deggn d the Conditution civilian cours are the
normal repositaies d power to try personschaged with cimes
againg the United Sates. And o proted personsbroughtbeore

8 Ex Parte Quirin, 317 U.S 1, 2425 (1942)(enphass adled). Se also Ex Parte Milli gan 71
U.S. 2, 124 (866)(conddering and rejeding the propostion that a ommandea can subed
persors to nartial law “and in the exercise d hislawful authority camot be restained excep by
his supeior authority orthe Resident . . .”).

% Quirin, 317U.S. at 3537 & n.12, dting, inter alia, Grea Britain, War Office, Manud of
Military Law 88 445, 4491929);2 Oppenheim International Law § 255 (6t ed. 1910); 4
Calvo, Le Droit International Theorique etPratique 8 2119 (5t ed. 1896; Liszt, Das
Volkerrecht 8 58(B)(4) (12th ed. 195); 4 Bluntschli, Droit International Codfié § 639 (Gth ed.
1895, t. Lardy) [The lastthreetitles rarslate e Practical and Theoretical Internationd Law
(French), Internationd Law (Geman), and Codified International Law (French), and these
trandationshave ben verified by counsl.] As may beseen by therange of authorities cited, the
Supeme Court was looking to the Law of War, and not smply to the wishes of the exeautive.
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these courts, Article Il and the Fifth, Sxth, and Eighth
Amendments establishtheright to tria by jury, to indictment by a
grand jury and anunber of other specific safeguads. By way of
contrast the jurisdiction of military tribunals isa very limited and
extraordinary jurisdiction derived from the cryptic language in Art.
I, 8 8, and, Bmog, was intended to ke only a narow exception to
the nornal and peferral method of tia in courts of law. Evay
extengon of military jurisdiction isan eneoachment on he
jurisdction of the cwil courts, and, more important, acts as a
deprivation of therightto jury trial and ofother treasued
conditutional protections

Thereare dangers lurking in military trials which weresough to
be avoided by he Bill of Rightsand Article 11l of our Conditution.
Freecourtries d the world have tried to restrict military tribunals
to the narowest jurisdiction deemed absolutly essential to
maintaining disipline among roops n active service.®?

Legislatures ard courts are rot merely cherished American

inditutions they ae indispensable to our govenment. Military

triburals haveno such ganding. . . he established principle of

every freepeople is, thatthe law shall alonegovem; andto it the

military mug adways yield.%
Deference to the politicd branches played no pat in these opinions orin the deisionsbased on
them

The Famers of the Conditution well undestoodthe temptations hatcould lead the

Government to eodethe separation d powers or the liberties guaanteed by the Conditution,
whenthe passiors raisedby war were attheir highest “Nothing is nore common than br afree
people, intimes d heat and violence, to gratify momentary passons, by é&tting into the

govanment principles and precedents which afterwards prove fatal to thenselves.”®* The

Supeme Court putit eloquently in Ex Parte Milligan:

%1 Reid v. Covert, 351 US. 1, 21 (957)

92 United Sates ex rel ©th v. Quarles 350 US. 11, 22 {955)

% Duncan v Kahanamok, 327 US. 304, 32224 (1946)

9 United Staesv. Brown, 381 US. 437, 442 1965) quotng Alexander Hamilton, A Letter from
Phocon to he Consderate Citizensof New York (1784)
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When peaceprevails, and the authority of the govemment is
undispuéd, thereis no dfficulty of preserving the safeguads of
liberty; for the odinay modes of trial are neve negleded, and no
onewishes it otherwise; but if society is didurbed by avil
commaion—if the passins d menare aousedand the restaints
of law we&kena, if not disegaded—these sadguards reed ard
shoul recave, the watchful careof those intrused with the
guadianship of the Congitution and laws. In no oher way can we
trangamit to pogerity unimpaired the blessings 6 liberty,
consecragd by the sacifices d the Rewlution.®®

In the ontext of this Canmisson, he Military Judgeholds hattrud. If the panelotes on
hodilities, it will do soaswell. The Military Judge should nbimagine, aad the panekhould not
beingructed, thatthey aredeprived of this rug by act of Congressor order of the Resident.

4. Treaing hotilities as “ron-jusiciable” repesents an aication d the Conmisson’s
duty b deemineits own jurisdction, and the panék oligation to deeminefads.

The MCA spedfically states thet amilitary commission iscompetent to cetermine its
own jurisdiction.®® Tribunals of limited jurisdiction—as this Canmisson undoubgdly is—have
in any @se an inhaent duty to inqure into their own jurisdiction, ando dignisswhen

jurisdiction is lacking.®’

% Ex Parte Milligan, 71 U.S 2, 12324 (1866)

9% 10 U.SC. § 948d ‘(A military commisson isacompetent tribunalto make afinding sifficient
for jurisdction.”).

97 “Wwithout juisdiction the courtcannotproceed at allin any @use. Jurisdictionis power to
declarethelaw, and wha it ceasesto exist, the only function remaining to te courtis that of
announceng thefad and disnissng the @use. And this is nblessclearupon autority than upon
principle.” Ex Parte McGardle, 74 U.S506, 514 1868). ‘A necessary corollary to the conoept
that afederd court is powverless toact without jurisdiction is the equally unremarkable principle
that acourt should ingire into whether it has sulpect matter jurisdiction at the eatiest possilbe
stage inthe proceedngs” University of Souh Alabama v. Aeican Tobaco Co., 168 F.3d 405,
410 @1th Cir. 1999), @ting Sae theBay, Inc. v United Staes Army, 639 F.2d 1100, 1102 (5th
Cir. 1981 (per curiam) (“Federd courts ae courts d limited jurisdiction. We have only the
authority endowed by he Congitution and thatconferred by Gongress.Becaise we may not
proceed withoutrequisite jurisdiction, it is incumbent upon éderal courts trial and appellate to
conganty examne thebasis of jurisdction, doing so on ourven motion if necessary.”)
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“Hosiliti es” ae a ngjor component of jurisdiction; therdore, the Conmisson mug
examinethe quetion of hodiliti es to decide its own jurisdiction. And, beause “hodiliti es” ae
an ekement of evey offense unde the MCA®® as wel as a regirement for guilt of any war
crime, the panehlso mug examinethe quetion, and the Government mus be hetl toa sandad
of proof bgyond reasonable doubt To require anything lesswould beto relieve the Government
of its burden to proveewely factnecessay for conviction beynd reaonale doubt and so
violate Mr. al Hawsaw’s die process rights °

The scleme suggested by thisquestion of nonjusticiabili ty would lead to the appaling
resut of criminal defendants paced before military tribunals indead o Article Il courts, without
anyonepaforming alegal anaysis inde the Law of War of whethe they belong here.
Congesspeaformed no sich anaysis in passng the MCA,*% norwould anyone eseif the issie
were held “non-jusiciable.”

The Commisson, in asking whethe it shouldtrea hodiliti es as “non-jusiciable; is
asking whethe boththe Military Judge and the panel shoud refran from performing any legal
analysis on he quetion of hodiliti es. Such a padicewould leawe te appellate caurts with

nothing toad on—except, of couse, the e@roneousress ¢ the pradiceitself. It would dso

% United Stdesv. AFNashiri, 191 FSupp.3d 1308, 13200(M.C.R. 2016).

9 Se In Re Winship, 397U.S. 358, 3@ (1970)(“Lest thereremain any doubtaboutthe
consitutional stature of the reasonable-doult sandad, we explicitly hdd thatthe Due Rocess
Clause proteds the accused agang conviction except upon poof beyond areasorable doubtof
ewvely factnecessey to consttute the crime with which he is charged”), cited in United Stages v.
Prather, 69 M.J. 338, 342G.A.A.F. 2011);United Staesv. Sablan, 6 M.J. 141, 1423 (CM.A.
1979)

100 To sethekind of discussons ngress washaving in passng the Military Commissons
Acts of 2006 and 2009, seeE%625, Defense Motion to Dsmiss Becawse the Military
CommissonsAct of 2009 isaBill of Attainder, filed 12 April 2019, p. 1720. Qutrage ove
9/11, and th desire to drip rightsfrom the 9/11 accused, wereprominent in tho® discussons
the Tadic sandad and the Law of War werena.
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present a shoddy peture in comparison with higoricd ingitutions sich as the Nuremberg
Tribunak and the IntemationalCriminal Triburals for Rwanda and the former Yugosavia,
which neve shrked @retul anaysis unde the Law of War before convicting anyone.

Whatis the pointof a “rule of law” misgon, if thos chaged with carrying it outare
alowed toignore the law?

E. Whether existernce d hostilitiesfor purposes ¢ 10U.S.C 8§ 95((c) in this case is®
any extent subject to judicial notice as amatter of legislative fact.

1. Answer.

No. For Congress to"legislate” this answer would be aserious vioktion d the Due
Process Cluse d the Fiith Amerdment ail the Bill of Attainder Clause of Article | of the
United States Constitution.

2. Underthe Due Rocess Clauseézongess cand reverse theburden of proobn any

elenentof a cime, letalone declare an ebnment “arealy proven” in the
Govenment's favor.

Unde the Due Rocess Clausefdhe Fifith Amendment, the Government mug prove
everyfact necessanyto establish a ¢ime  secue a cawiction.! When Cangressattempted to
reverse the burden of proofon “consent” in sexual assault cases, the Courtof Appeds for the
Armed Forces quie rightly found thisaction to violate due proess!®? If Congresscannot

relieve the Government of its burden of poving an eément by plhadngthat burde on te

10110 Re Winship, 397 US. 358, 364 1970) (" Lest there remain any doubtabout he
consitutional stature d the reasaable-doult sandad, we explicitly hdd thatthe Due Rocess
Clause proteds the accused agang conviction except upon poof beyond areasoreble doubtof
ewvery factnecessey to consitute the crime with which he ischarged”), cited in United Stages v.
Prather, 69 M.J. 338, 342Q.A.A.F. 2011);United Staesv. Sablan, 6 M.J. 141, 1423 (CM.A.
1979)

102 United Staesv. Prather, 69 M.J. 338, 343Q.A.A.F. 201) (finding an “unconditutional
burden shit” in the satutory scherne).
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Defens, it certainly cannotrelieve the Government of its buden by itself finding he acused
guilty with respectto that element.

In addition, the Due Rocess Clause linstthe ability of Congess o prescibe ules d
decision for cases.“The due process clase| of the Fifth . . .Amendment[] sefs] limits upon he
power of Congress . . . tanake the proof of ondact or group of fads evidence of the existerce
of the ultimate fad on which guit is predicated.”1% If Congresscannot for exanple, say “proof
of Arab heritage or Islamic faith is proof of participation in hogilities,” it certainly cannot sy,
“hosiliti es ae conclusvely proven in Mr. al Hawsaw’s case; do not nake your own fndings on
this ekment at all’

3. Under the Bill of Attainder Clause Congess cana impose “legslative fack”
leading to mili taryjurisdiction or findings d quilt.

In the context of personal jurisdiction, this Commisson has inerpreted 10 U.SC. § 948d
as imposng afinding of “hodiliti es” on he 9/11deendants for purposes of pesonal
jurisdiction.1* In the jurisdctional context, this povision vidates the Bill of Attainder clause,
as he Defense hashown in arecent filing to dismiss thiscase.1% In thetrial context, if this
provisionis madeto impose afinding n favor of the Government on anelement of each aime, it

will further violate the same clause.

103 Tot v. United Staes, 319 U.S 463,467 (1943) See abo United Sates v.Klein, 80 U.S 128,
146 (1871)invalidating an act thatmade aceptance of a Residential pardon “conclusve proof
thatthe acceptor had adled the Confederacy, and 9 was notentitled to kring a @usein the Court
of Claims, kecase itprescibeda “rule for the cecision d a causen a particular way”).

104 AE 502BBBB, Ruing: Defense Motion to Dismissfor Ladk of Personal durisdction dueto
the Absence of Hodiliti es, datd 25April 2018, p. 6,nterpreting 10 U.SC. § 948d, iting
Bahlul v. United Sates, 767 F.3d 1, 14 n.&(C. Cr. 2014)en bang.

105 AE 625, Moton to Dsmiss Becase he Military Commissiors Act of 2009 & a Bill of
Attainder, filed 12 April 2019, p. 12 & n.60, 25 if®wing howthis inerpretation of the statute
makes its finding Pecific to a @rtain group, andmposes punishrent).
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4. Attachments:
A. Cettificateof Savice

B. Transcript Extract of United Staes v. Khalid Shakh Mohammad, € al., 7 Decanber 2017
(testmony d Professo SeanWatts).

C. Affidavit of Professor Marc Sassol, daied 20 February 2017 (originally submitted as att
B to AE 4907, Mr. Al Baluchi’s Motion o Dedine Jonde in Part and Separae Postion
Regarding AE490(MAH), filed 24February 20179).

D. Extract from Prdessa Ledlie Green, TheConenporary Law of Armed Conflict (2d Ed.

2000)

el el
WALTER B. RUIZ JENNIFER N. WILLIAMS
Leaned Coung LTC, JA, USAR

Deferse Wunsel

el el
SEAN M. GLEASON SUZANNE M. LACHELIER
Deferse @ursel Detailed Defense ©un<l

el &/
JOSEPH D. WILKINSON Il DAVID D. FURRY
MAJ, JA, USAR LCDR, JAGC, USN
Deferse @ursel Deferse @ursel
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CERTIFICATE OF SERVICE

| cettify thaton the 19thday of April 2019, | electronically filed AE 617 G(MAH) / AE
620HMAH) Mr. al Hawsawi’s Response to AE 617D/ 620C, Regarding Hodilities as an

Element of the Charges with the Clerk of the Court and alkhe oungs! of record by email.

[Isl]
WALTER B. RUIZ
Leamned Coursel for Mr. Hawsaw
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UNOFFICIAL/UNAUTHENTICATED TRANSCRIPT

1 PROFESSOR SEAN WATTS, civilian, was called as a witness for

2 the defense, was sworn, and testified as follows:

3 DIRECT EXAMINATION

4 Questions by the Chief Prosecutor [BG MARTINS]:

5 CP [BG MARTINS]: Please be seated.

6 Questions by the Defense Counsel [MAJ WILKINSON]:

7 Q. Good afternoon, Professor.

8 A. Good afternoon.

9 MJ [COL POHL]: Just so we get this down is I'm used to
10 swearing the witness, then having the witness identify himself
11 and the city and state of residence. So I'11 do it this time,
12 but I expect the trial counsel to do it in the future.

13 What is your full name and your city and state of
14 residence?
15 WIT: My name is Sean Watts; I live in Bennington,
16 Nebraska.
17 MJ [COL POHL]: Thank you.
18 Questions by the Defense Counsel [MAJ WILKINSON]:
19 Q. Tell us about your educational background, Professor
20 Watts.
21 A. So I have a Bachelor of Arts from the University of
22 Colorado in international affairs. I have a law degree from
23 College of William and Mary Law School, and I have a legal
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1 masters from the United States Army Judge Advocate General

2 School.

3 Q. Tell us about your education on law of war topics.

4 A. I also began as an officer, Army officer. So I

5 started before I was a military lawyer as a -- an armor

6 officer. We received law of war training there. Then when I
7 transferred to the Judge Advocate General's Corps, I received
8 1law of war training at the Officer Basic Course.

9 I was assigned to be an operational lawyer and
10 international lawyer at the 2nd Infantry Division in Korea --
11 that's my first legal assignment -- and was returned to the
12 JAG School for a two-week course in operational law. I would
13 say about half of that course was law of war.
14 Thereafter, I returned to the Judge Advocate

15 General's School for the legal masters program. When I was
16 identified as a future faculty member for my follow-on

17 assignment, I received significant law of war instruction

18 there as well. So in addition to the core curriculum that

19 each judge advocate going through the program has, I was
20 permitted to specialize in the l1aw of war the second semester
21 of that legal masters program.
22 Q. So how long in your career, since when have you
23 specialized in this area?
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A. Well, so after the -- after completing the graduate
course, I joined the faculty of the Army JAG School. I was
assigned to the international law department. That was 2004.
I have specialized in the law of war since that time.

Q. And does that include in military assignments as well
as academic ones?

A. It does. I left active duty following my three-year

0 ~N O g A W N =

tour on the faculty. I remained in the reserves, and, 1in
9 fact, remained on the JAG School faculty as a reservist as
10 well. So I returned to the school periodically to teach a law

11 of war course and an operational law course, usually once per

12 vyear.
13 When I left active duty, I left to become a law
14 professor at Creighton University Law School. I continued

15 teaching the law of war there as a semester-long course,

16 actually called it The Law of Armed Conflict there. And all
17 of my research and writing since 2007 has focused on

18 international law and most especially the laws of war.

19 Q. What other professional activities do you have in
20 this area besides the academic ones you've talked about?

21 A. From two thousand -- I belijeve it's 2009 to 2012, I
22 was on a defense team at the International Criminal Tribunal

23 for Yugoslavia, former Yugoslavia. I was involved in the
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1 case, Gotovina. et al. I was assigned to the defense team of
2 General Mladen Markac. I was brought on the team to advise

3 and help litigate law of war matters in addition to command

4 responsibility matters.

5 Q. Have you done any advising to governments?

6 A. Yes, I have. I mean, most prominently, the United

7 States Government. I haven't advised governments directly, I
8 would say; however, some governments have brought me in to do
9 training for their own Armed Forces, so -- well, in 2005, in

10 Kabul, Afghanistan, I was assigned to give law of war

11 instruction and human rights law instruction to the Afghan

12 National Army and the Afghan Ministry of Defense there in

13 Kabul.

14 Q. Have you done any prominent activities with the

15 International Committee for the Red Cross?

16 A. Yes. Several. 1 have several projects with them.
17 Currently I'm on a reading committee for the redraft of the
18 commentaries to the 1949 Geneva Conventions. 1In 1958 through
19 1961, the International Committee of the Red Cross published a
20 series of four volumes of commentaries on the 1949 Geneva

21 Conventions. A few years ago they determined that they would
22 update and reissue those convections. It's a quite large

23 project. I'm on a committee that reviews every single
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1 commentary that is written. 1In addition, I have submitted my
2 own three commentaries for inclusion in the new commentaries
3 as well. Those apply to the Third Geneva Convention on
4 prisoners of war.
5 In addition to that project, I have conducted
6 seminars for them on law of war training or, as they prefer to
7 call it, international humanitarian law. I have done this 1in
8 a number of university campuses in the United States,
9 including the University of Virginia, Brigham Young
10 University. I have also done this twice in Beijing, China,
11 for them as well.
12 Q. And your -- the commentaries you're talking about for
13 the ICRC ----
14 A. Yes.
15 Q. ---- do those draw on state practice and state
16 conduct and things of that nature?
17 A. Yes, quite heavily. 1In fact, most of the effort of
18 the commentaries is to layer a gloss of state practice over
19 the language of the convention itself. Those commentaries do
20 try to account for how states have implemented the
21 conventions, especially this updated version. There wasn't
22 much to work with in the original commentaries because they
23 were still quite new, the conventions were. But this updated
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1 effort is, I think, a much larger attempt to account for state
2 practice and the extent to which state practice has perhaps
3 even in some cases modified the plain meaning of the
4 convention.
5 Q. Tell us about your teaching in the area of the law of
6 war.
7 A. I have taught the law of war -- taught initially at
8 the Army JAG School, as I indicated. My teaching profile was
9 exclusively the Fourth Geneva Convention and war crimes
10 1initially, but it grew to include other war crime subjects as
11 well. On top of that, every member of the department would
12 cover nearly the entire range of the curriculum in some of the
13 small group sessions as well.
14 In addition to teaching there at the school, we were
15 often sent to other government agencies to instruct on Taw of
16 war. Some of the departments we instructed included the
17 United States State Department, the Department of Justice, the
18 Central Intelligence Agency. We would travel frequently to
19 some of these other places to give law of war instruction.
20 Q. And have you taught seminars at other places?
21 A. Yes, I have, very frequently. Some of the law
22 schools where I have taught seminars and given talks include
23 Yale Law School, the University of Virginia Law School on at
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least five occasions, Duke University Law School, University
of Texas Law School on two occasions, Georgetown University
Law School, University of California Berkeley. Those are --
those are a few.

On which school are you on the faculty now?

And have you taught law of war topics there?

0 ~N O g A W N =

Q
A. Creighton University Law School.
Q
A

Yes, I have. I have for, I think, a total of five
9 semesters; I taught a course called The Law of Armed Conflict.
10 So this was to Juris Doctor candidates. It covered the entire
11 range of the law of war.
12 Q. Have you also taught anything on international
13 criminal law that would include war crimes?
14 A. Yes, I have. I've taught, I believe now, nine
15 iterations of international criminal law at Creighton
16 University Law School. This is both at our home campus 1in
17 Omaha, Nebraska, as well as a summer school that we have
18 offered now for six consecutive summers. We have partnered
19 with a German University, the University of Erlangen, to offer
20 a month-long international criminal law course. It's
21 headquartered in Nuremberg, Germany. We take the students up
22 to The Hague, Netherlands as well to tour the tribunals.

23 And we offer two courses, of course, on the Taw on
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1 the Holocaust and then a more traditional course on

2 dinternational criminal law. I'm responsible for the latter,

3 which involves significant war crimes and law of war

4 dinstruction as well.

5 Q. Tell us about your publications in the area of the

6 law of war.

7 A. I have, I would say, in excess of 25 publications on
8 idinternational Taw. The majority of these do focus on the Tlaw
9 of war, and the majority of them focus on the jus ad bella,
10 the prong of the Tlaw of war that is that prong of the law of
11 war that regulates the conduct of hostilities, in addition to
12 a wide range of subjects within the laws of war.
13 Q. Are any of your publications peer reviewed?
14 A. Yes, several are peer reviewed. The peer-reviewed

15 publications include the International Law Studies, which is a
16 publication that comes from the Naval War College. There's an
17 Oxford publication that is peer reviewed, the Journal of

18 Conflict and Security Law, that is a publication. I think

19 that came out last year. That is also a peer-reviewed
20 journal.
21 Q. And does peer review make a difference in your field
22 as far as the status of publications?
23 A. I would say in law it's a peculiar thing. For the
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1 longest time it was chiefly student-edited journals where law
2 professors placed their pieces. But increasingly, I think

3 we're making the conversion to appreciating the value of

4 peer-edited journals. I certainly have done that in my own

5 publication efforts. I have tried now to achieve a mix of

6 student-edited publications and peer-reviewed publications.

7 The latter, peer-reviewed publications, I have found provided
8 a higher quality of editing and substantive feedback.

9 Q. Have you received any awards for your publications?
10 A. Yes. Yes. I have received three writing awards.
11 The first was at the Judge Advocate General's School. The
12 article I wrote for the legal masters received the General
13 Prugh Award for Excellence in International Law Writing. Next
14 I received the Kevin Barry Award from the National Institute
15 of Military Justice; this was for an article on combatant

16 status. And then most recently, I received the Francis Lieber
17 Prize from the American Society of International Law for

18 excellence in law of war writing.

19 Q. Have you been involved in the writing of any law of
20 war manuals?
21 A. Yes. Yes, I have. So this was a substantial part of
22 the duties at the Judge Advocate General's School. The
23 international law department publishes two works, first a law
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of war deskbook used for instruction; secondly, an operational
Tlaw handbook which is used by judge advocates assigned to
operational billets, I believe, in each of the four services
and perhaps even elsewhere. More recently, I was involved --
or invited to participate in a project by the Nato Centre of
Excellence. The Cyber Defence Center of Excellence is located

in Tallinn, Estonia.
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In 2008, we began a project to provide a manual on

9 how the laws of war, both the jus ad bellum regulating the
10 resort to armed force, and the jus in bello, resorting to the
11 conduct of hostilities, how these prongs of the laws of war
12 ought to operate in cyberspace. This is a three-year long
13 project. There were 18 members of what was called an
14 international group of experts. We produced the final product
15 1in 2012, which was published by Cambridge University Press.
16 Q. Do you belong to any professional organizations in
17 this area?
18 A. Let's see. I'm a member of the Washington State Bar,
19 but that, of course, is not a law of war organization. I am a
20 member of the Institute of International Humanitarian Law in
21 San Remo, Italy. I was invited to join as a member of that
22 institute, I believe, in 2009, and I have been a member of

23 that organization ever since, yes.
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1 Q. And are you involved with the faculties of any other
2 universities, especially any military academies?
3 A. I was, as a reservist, a member of the department of
4 law at the United States Military Academy at West Point. I
5 provided instruction to summer students while I was assigned
6 there; that included constitutional law, military law, and
7 laws of war.
8 Q. Have you had any involvement with the U.S. Naval War
9 College?
10 A. Yes, I have. I am -- or was for three years -- it's
11 a rotating position -- a member of the board of advisors for
12 the International Law Studies series. I've been an invited
13 speaker there numerous times, both on panels at conferences
14 and to two smaller invitation-only workshops.
15 Q. Have you examined Attachment C to Appellate Exhibit
16 50227
17 A. Yes, I have.
18 Q Is that your curriculum vitae?
19 A. Yes, it is.
20 Q And is it accurate?
21 A Yes, it is.
22 DC [MAJ WILKINSON]: The defense now requests Professor
23 Watts be recognized as an expert in the law of war.
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1 MJ [COL POHL]: Trial Counsel, do you wish to voir dire

2 the witness?

3 MTC [MR. TRIVETT]: No, sir.

4 MJ [COL POHL]: Any challenge to that characterization?

9 MTC [MR. TRIVETT]: No, sir.

6 MJ [COL POHL]: He's so accepted. Go ahead.

7 Q. Is the law of war a type of international Taw?

8 A. Yes, it is. It's known by various names. Some refer

9 to it as the law of armed conflict, some refer to it as the
10 law of war, some refer to it as international humanitarian
11 law; but it is a subtopic within public international Tlaw
12 generally.
13 Q. Are you familiar -- I mean, to your knowledge, does
14 there exist any separate United States law of war?
15 A. Like many of its international -- 1like many of its
16 1legal -- international legal obligations, the United States
17 has implemented the Taws of war in its own statutory regimes.
18 It is -- we are a dualist system that requires that additional
19 step. I suppose one could describe the extent to which we
20 have integrated the laws of war into our statutes as something
21 U.S. specific, but that's not usually termed its own body of
22 international law or its own body of the law of war, no.

23 Q. I mean, does any one country have the power to, by
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1 4dtself, change the law of war?

2 A Not by itself, no. I mean ----

3 Q. Now, what does the term armed conflict mean in

4 international Taw?

5 A. It's a term that first appears in the 1949 Geneva

6 Conventions. There are two variants of armed conflict that

7 are described in those conventions. The first is

8 dinternational armed conflict, which describes war or conflict

9 between two states or high-contracting parties to the Geneva
10 Conventions. The second variant of armed conflict recognized
11 in the 1949 Geneva Conventions is what the conventions term
12 conflict not of an international character. That term appears
13 in Common Article 3 of each of the four Geneva Conventions.
14 Q. And is that commonly called noninternational armed
15 conflict now?

16 A. Yes, sometimes it is.

17 B What is the principle of legality in the law of war?
18 A. It's not a principle peculiar to the Taw of war; but
19 within the Taw of war, it refers to a principle that requires
20 parties to apply existing law rather than laws that may be in
21 the future, or will be.
22 Q. So if you're analyzing a war crimes situation, you
23 have to use the law as it existed at the time of the crime,
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1 not what people come up with later on?

2 A. Yes. The concept of legality appears quite

3 frequently in international criminal law and in war crimes.

4 It was a focus of criticism, frankly, of the Nuremberg

5 Tribunals and the Far East Tribunal.

6 Q. Now, do the Geneva Conventions of 1949 or any other

7 treaties specifically define armed conflict? I mean, do they
8 provide some formula where you can just Took at it and see

9 whether given fighting is armed conflict or not?
10 A. Well, there is one that goes to some greater length.
11 That is Additional Protocol II.
12 Q. We'll come back to that one in a little while.
13 A. Okay .
14 Q. But in order to classify a conflict as armed conflict
15 or not, do you have to look at customary international law?

16 A. You do. Because the 1949 Geneva Conventions do not
17 'define armed conflict. There were proposals to do so. This
18 was not a point lost on states, that they had adopted a fairly
19 ambiguous term, particularly as it related to conflict not of
20 an international character described in Common Article 3.
21 Several states proposed to provide a definition or to clarify
22 what they meant by armed conflict, especially in the context
23 of noninternational armed conflict; and a working group was
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1 even formed to do that. Several states, including the United
2 States, proffered criteria, but they could come to no

3 agreement, and, therefore, the term was left undefined.

4 A second working group attempted, actually, and

5 abandoned the effort, and that sealed it. The states were

6 content to leave things with just the term armed conflict. I
7 suspect that ambiguity was probably key to the consensus of

8 all the states.

9 Q. To determine customary international law, do you have
10 to look at the behavior of governments?
11 A. The usual formula, the widely accepted formula for
12 customary international law, is general and consistent state
13 practice; not by one state but by the community of states;
14 hence the resort to general state practice. Then in addition
15 there's an element of opinio iuris, a Latin term which

16 describes a sense of legal obligations. That is not only are
17 states undertaking this general and consistent course of

18 practice; they're doing so because they feel legally obligated
19 to as a matter of international law.
20 Q. What's the relative importance of the pronouncements
21 or the words of governments versus their actions or their
22 deeds?
23 A. The Tatter is more persuasive. When accessible and
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1 when publicly available, scholars, academics, other states
2 even, prefer to examine the actual courses of conduct of
3 states. This can be difficult in conditions of armed conflict
4 where states often attempt to hide what they're doing or don't
5 make publicly available what they're doing. But as between
6 state pronouncements and actual state practices, the latter
7 are preferred.
8 Q. How important are the words and deeds of
9 intergovernmental bodies, such as the United Nations?
10 A. They're not authoritative. Only states can truly
11 make international law, and only what states do and in some
12 cases say is relevant for the identification of customary
13 international Tlaw. That said, many nongovernmental
14 organizations do offer opinions on the state of the law, do
15 attempt to advance the state of the law through dialogue.
16 Some of their products are persuasive.
17 The International Committee of the Red Cross have,
18 for decades, developed products which many lawyers consider
19 highly persuasive; some have lended them the status of
20 authoritative. That, in my opinion, is incorrect. They're
21 not authoritative.
22 Q. How about the role of international war crimes
23 tribunals? How important -- how important are those in
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1 determining customary international law?
2 A. They are relevant to the sources of international
3 law. Decisions by tribunals have been recognized as a source
4 of international law. For instance, in the statute of the
5 International Court of Justice, the decisions of tribunals are
6 a legitimate source of international law in that respect.
7 Q. Now, how about the statements and actions of private
8 armed groups?
9 A. They are not acceptable sources of international Taw.
10 They are not authoritative sources of international Taw any
11 more than a nongovernmental organization might be.
12 Recently, the United States expressed a very strong
13 opinion in this regard in its Law of War Manual. The United
14 States judged that the opinions of organized armed groups, for
15 1instance, and whether they are involved in a state of armed
16 conflict, the Manual makes clear they are not competent
17 authorities. That's paragraph 3.4.1.2 of the Manual.
18 Q. Now, when it comes to the law of noninternational
19 armed conflict, when did that law really get started?
20 A. It really sees its birth in the 1949 Geneva
21 Conventions. There really was not a lot of multilateral
22 treaty-based law, certainly, that regulated noninternational
23 armed conflict prior to the 1949 Geneva Conventions. And even
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1 then, this was a modest effort of the 400 or more articles of

2 the 1949 Geneva Conventions. Only one in the original

3 conventions addresses noninternational armed conflict; that is
4 Common Article 3.

5 Q. So for the rest of my questions, given that, I'm

6 going to be talking about the period from 1949 to

7 September 11th, 2001.

8 A. Okay .

9 Q. So in your study of the law of -- the customary law
10 of noninternational armed conflicts during that period, are

11 there any overall patterns that you have seen in the way

12 governments behaved towards their conflicts with nonstate

13 armed groups?

14 A. The period that initially follows the 1949 Geneva

15 Conventions saw very little application of Common Article 3.
16 This was, I suspect, for a number of reasons. There was --

17 this generated frustration among some states. And as early as
18 1961, there were efforts by states to refine the standard of
19 applicability; that is, to fill out the meaning of that term,
20 armed conflict. Those efforts continued but saw very little
21 state interest, I would say, until the early 1970s. At that
22 time ----
23 Q. Sorry. 1In dealing with actual conflicts ----
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1 A. Yeah.
2 Q. ---- was there anything you would note about their
3 overall willingness or reluctance to refer to them or to treat
4 them as actual noninternational armed conflicts?
5 A. As a general matter, states were unwilling to regard
6 most situations of violence as rising to the level of armed
¥ 'conflict.
8 Q. Tell us, then, a 1ittle about Additional Protocol II,
9 which is what I think you were coming to.
10 A. Sure. So after the efforts -- after various efforts
11 by nongovernmental organizations and even some states to
12 clarify the meaning of armed conflict, states convened a
13 diplomatic conference to update the Geneva Conventions more
14 generally. This is the diplomatic conference that runs from
15 1974 to 1977 and ultimately produces Additional Protocols I
16 and II to the Geneva Conventions of 1949.
17 Q. And what kind of conflicts does Additional
18 Protocol II apply to?
19 A. Additional Protocol II applies to all armed conflicts
20 not covered in Article 1 of Additional Protocol I. The
21 convention then elaborates further and describes conflicts
22 that involve a high-contracting party against an organized
23 armed group on the territory of a high-contracting party.
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The organized armed group must then satisfy three
conditions: A condition of territorial control; secondly, a
condition of carrying out sustained and concerted operations
against the government forces; and then finally, the organized
armed group must implement the protocol itself; that is
Protocol II.

It is an elaborate description of neoninternational
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armed conflict. I'm hesitant to say that Additional

9 Protocol II covers noninternational armed conflict because the
10 majority view is it actually only covers a subspecies or a
11 subgrouping of noninternational armed conflicts.
12 Q. So in other words, under other authorities you might
13 have a noninternational armed conflict that does not meet
14 those exacting criteria to fall under Additional Protocol II?
15 A. That is correct. The majority view is that there are
16 armed conflicts which satisfy the Common Article 3 and

17 customary standard for conflict not of an international

18 character, but there are also within that grouping conflicts
19 which also satisfy the Additional Protocol II criteria that I
20 enumerated a moment ago.
21 Q. Now does Additional Protocol II include any negative
22 1language about what is not a conflict?

23 A. It does. Article 1, subparagraph 2, which
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immediately follows the criteria I described a moment ago,
excludes explicitly riots, iscolated and sporadic acts of
violence, or other acts of a similar nature.

Q. And does that standard reflect customary
international law with respect to all noninternational armed
conflict?

A. Yes, it does. That language has been cited in

0 ~N O g A W N =

judicial opinions. In fact, it is reproduced verbatim by the
9 United States Law of War Manual, as well, in its 2015

10 publication.

11 Q. Does -- at the negotiations over Additional

12 Protocol II, did anyone suggest that in a contest Tike that,

13 where it's a government versus a nonstate armed group, that

14 the government should just have plenary power to say whether

15 it 1is or 1is not armed conflict?

16 A. That was a proposal made. During the diplomatic

17 negotiations that produced Additional Protocol II, Colombia
18 proposed that it ought to be the state that is fighting the
19 organized armed group who should make the determination

20 whether an AP II conflict is happening.

21 They proposed this in a working -- a plenary group,

22 rather, of deliberations. The states debated it briefly but

23 rejected it, and it did not appear in the final language of
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the treaty.

Q. So -- tell us about the role of international war
crimes tribunals in creating or setting forth customary
standards for determining what is an armed conflict.

A. Well, they have had a recognized role in clarifying
the law and, in some cases, I would say altering the law.

Some tribunals have perhaps put a finer point on some parts of
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the Taw of war than some states might Tike, so there's often a
9 dialogue, I think, between these tribunals and the way they're

10 describing the law and how states perceive the law.

11 Q. What are the most prominent tribunals from the later

12 part of the 20th century?

13 A. Well, the most active and the most prolific has been

14 the International Criminal Tribunal for former Yugoslavia.

15 They share an appeals chamber with the Rwandan Tribunal, but
16 it is the Yugoslav situation and the Yugoslav work that has

17 been most prolific in its commentary on the Taws of war.

18 Q. Has their work helped to solidify what the real

19 standards are for determining what's an armed conflict?

20 A. They have. If Additional Protocol II perhaps was too

21 precise or too demanding in its description, I think there is

22 more state sympathy for some of the clarifications that

23 developed in the work of the Yugoslav tribunal, yes.
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Q. Have states adopted or begun to teach standards that
come from the Yugoslav tribunal?

A. Yes, they have. The work of the tribunal has been
integrated into the work of many states' legal instruction.
It has also been integrated into the l1egal instructions they
issue to their Armed Forces.

Q. When you were teaching at the Army JAG School

0 ~N O g A W N =

graduate course, did you teach standards that came out of the
9 Yugoslav Tribunal to American judge advocates?

10 A. Yes, we did. We taught, for instance, work that came

11 from the Tadic case.

12 Q. Tell us about the standard of the Tadic case.

13 A. So there are a number of issues raised in the Tadic

14 case, but one of the more enduring observations that tribunal
15 made about the law was its description of standards and

16 classifications of conflicts. The Yugoslav situation produced
17 a complicated task for conflict classification, and one of the
18 court's earliest efforts was to develop a clearer framework

19 for distinguishing situations of riots and banditry and

20 isolated violence from situations that were truly

21 noninternational armed conflict.

22 Q. Do they mention the word terrorism at all?

23 A. I can't say with -- that I recall. I don't know
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if -- specifically if the Tadic situation -- decision uses the
term terrorism.

Q. And if you don't remember, you don't remember.

A. Yeah.

Q. But tell us what the test is or that is laid out 1in

Tadic for determining what is an armed conflict versus not an

armed conflict?

0 ~N O g A W N =

A. The Tadic tribunal identified two characteristics of
9 noninternational armed conflicts. First, they are violence

10 that rises to a requisite level of intensity. Later decisions

11 elaborated on what that intensity might involve or factors

12 that indicated there was sufficient intensity to the violence.

13 The second element of noninternational armed conflict

14 identified by the Tadic court is a requirement of organization

15 that applies to the nonstate actor involved in the violence.
16 Q. Is that then an objective test?

17 A. Yes, it is. It's an objective test; a de facto

18 standard, if you like.

19 0. So it doesn't then depend on what the parties are

20 saying or what they think about it?

21 A. No. No decision from the Yugoslav tribunal that I'm

22 aware of resorts to the statements of the parties to

23 determine. They look to the conditions of the -- of violence
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1 themselves and to the characteristics of the organization

2 Hitself.

3 Q. By the end of the 20th century, would it be fair to
4 say that that standard was customary international Taw?

5 A. Yes. Xes, it would. By the end of the 20th century,
6 a number of states had incorporated that standard into their

7 1legal manuals, and it was generally accepted as an accurate

8 description of the standard for noninternational armed

9 confiict.
10 Q. Now, I think you said there was some later cases that
11 helped to refine what goes into the intensity and organization
12 elements of the test.
13 A. They did, yes. A number of cases refined the Tadic
14 standard as they applied it to the facts of their own cases.
15 Q. Are there any especially good ones that summarize the
16 refinements?

17 A. By the late 1990s there were -- there was violence in
18 Kosovo that was addressed by the tribunal. It pitted Serbian
19 armed forces against irregular militia and organized armed
20 groups which had identified themselves as the Kosovo
21 Liberation Army. There were a number of cases that deal with
22 that situation that were called upon to apply the Tadic
23 standard. I'm thinking of the Limaj and the Haradinaj
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revisions specifically. Each of these offered some
refinements on the Tadic standard.
Q. Now, have you examined footnote 54 of the C.M.C.R.

case United States v. Hamdan?

A. Yes, I have.
Q. Does the standard in that footnote reflect customary

international law at the end of the 20th century?

0 ~N O g A W N =

A. Parts of it do. It tracks some of the language used
9 by the Tadic chamber and by other chambers of the Yugoslav

10 tribunal. There are references in that instruction to

11 1intensity that I think do track some of the customary law

12 applicable to that period. However, there are other

13 provisions of the instruction that do not track customary

14 international Tlaw.

15 Q. Tell us more about those.

16 A. Well, to my recollection, the footnote reproduces an
17 idnstruction that refers to the statements of parties, the

18 statement of the organized armed group, or the statement of
19 the state, the country, if you will. Those are not part of

20 customary international law as I understand it.

21 MJ [COL POHL]: MWhen you say it's not part of customary

22 dinternational law, are you saying that the statements of the

23 parties have no relevance or just not a 1ot of relevance?
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1 WIT: They have no relevance to the legal standard. I'm
2 not aware of a tribunal or a treaty or a work that takes
3 account of how either party is labeling a conflict.
4 MJ [COL POHL]: Okay. So if you had one party declaring a
5 war on the United States, you wouldn't give that much credit?
6 WIT: No, I wouldn't.
7 MJ [COL POHL]: Okay. And similarly, if you had the
8 President of the United States refer to a certain action as
9 a -- as a criminal action as opposed to a law of war
10 violation, that would equally receive no weight?
11 WIT: Again, the Tlabeling would not.
12 MJ [COL POHL]: Okay.
13 WIT: What the states -- what either party actually does
14 1is highly relevant. How they carry themselves out on the
15 battlefield, what assets they choose to use on the battlefield
16 are extraordinarily relevant; however, the labels themselves
17 are not.
18 MJ [COL POHL]: Thank you. Go ahead.
19 0. Now, what about the language in there that says that
20 the fact-finder can use anything else he considers relevant?
21 A. That's not part of the customary international law
22 standard for noninternational armed conflict. There is no
23 idnvitation for any party to add factors that it sees fit.
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1 Q Now, in preparation for your testimony today ----

2 A May I -- there's ----

3 Q Yes, sir.

4 A ---- just one further observation on the footnote.

B It does not seem to give sufficient weight to the organization
6 of the nonstate actor as well. As I reviewed that footnote,

7 that element did seem to be missing from the instruction. It
8 gave me the impression that someone might read that

9 idinstruction and deduce that intensity alone would be enough to
10 satisfy the standard. It is missing the organization

11 requirement that is part of the customary standard.

12 MJ [COL POHL]: What do you believe the organization

13 requirement to be?

14 WIT: 1It's several-fold. There are a number of factors.
15 They look to the character of the nonstate organized armed

16 group. Some of the factors included are whether that

17 organization has a command hierarchy, whether it issues

18 1dinstructions to its forces, whether it has tools for and means
19 to recruit members, whether it has a system to enforce
20 discipline within its organization, whether orders are given
21 within the organization, and whether those orders are followed
22 and carried out, whether there is an authority responsible for
23 the actions of that organization. Some cases have examined
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1 whether the organization is capable of issuing communiques 1in
2 a concerted fashion; speaking with one voice, if you will.

3 MJ [COL POHL]: 1Is the size of the organization a factor,
4 just the sheer number?

5 WIT: No, sir, not on the organizational side; however,

6 the number of participants that organization can bring to bear
7 on a situation of violence is relevant to intensity.

8 MJ [COL POHL]: Okay. Thank you. Go ahead.

9 Q. A11 right. And since the judge has asked about

10 the -- about the organization element, tell us about some of
11 the refinements on the intensity element.

12 A. Oh, sure. The -- some of the factors that indicate
13 that a situation of violence is sufficiently intense to

14 constitute a noninternational armed conflict are the, as I

15 mentioned a moment ago, the number of participants. The

16 number of casualties can be indicative of sufficient

17 intensity, the types of weapons that are used. The extent to
18 which violence causes displacement among a civilian population
19 has proved relevant. The duration during which hostilities
20 are carried out or violence is carried out, each of these
21 is ----
22 Q. And if you would, on this question of duration ----
23 A. Yes.
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1 Q. ---- does that mean how long the fighting is
2 happening, or does that mean how long people suffer from the
3 aftermath of the fighting?
4 A. It is usually focused on the exchanges between the
5 parties themselves, whether there are sustained -- that's a
6 term that's often used -- whether there are sustained
7 engagements or confrontations between parties to the conflict
8 or parties to the situation.
9 Q. But I mean, suppose you say one day you have an
10 ambush, some people are hurt, and someone spends a year dying
11 from his wounds. Are you looking at the day or are you
12 1looking at the year?
13 A. Looking at the day. 1It's the violence itself that is
14 relevant.
15 Q. In preparing for this case, have you looked at some
16 examples where a conflict or a violence transitioned from
17 being not an armed conflict to being an armed conflict?
18 A. Yes, several.
19 Q. Tell us about one of those.
20 A. The earliest I've looked at in earnest is the
21 situation of violence in Northern Ireland. It begins in 1968,
22 and there is rioting and occasional violence in Northern
23 1Ireland. The British Army responds by sending troops, at one
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1 point in the tens of thousands of troops, to quell this
2 violence.
3 By 1971, the violence evolves. It changes from
4 sporadic attacks on soft targets and civilians to an effort by
5 the Provisional Irish Republican Army, the PIRA, to attack the
6 security forces themselves, including the British Army.
7 In 1971, there are clashes between the PIRA and
8 British Armed Forces. By 1972, the frequency of these clashes
9 greatly increases. 1972, by one estimate, saw 6,000 shootings
10 and 1,000 bombings. There's a single day in July where there
11 are 22 bombings in Northern Ireland. The violence is
12 contained mostly to two cities, to Londonderry and to Belfast.
13 The British Army responds with widespread roundups and
14 security internments, so there are mass incarcerations
15 undertaken as a response by the British Army.
16 By the summer of 1972, the British Army mount a
17 six-month operation to regain control of territory. They --
18 this operation involves as many as 28,000 British Army troops.
19 And eventually they overcome the Provisional IRA in a tactical
20 sense.
21 After that, the PIRA seemed to have concluded that
22 they can't go toe-to-toe with the British Army and changed
23 tack. So from 1974 -- I'm sorry, 1973 to 1974, we see thenm
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1 revert to the tactics they were using in 1968 through 1971.

2 These are sporadic bombings against softer civilian-type

3 targets. They'l1l conduct shootings against British Army

4 soldiers, but these are usually off-duty or lone British Army
5 soldiers rather than attacks on formations of soldiers.

6 Q. Is it possible, then, that this conflict went from

7 being not an armed conflict, intensified for a while into

8 armed conflict, and then de-escalated into not an armed

9 conflict again?

10 A. Possible, but I'm not aware of a state that made that
11 1legal conclusion. For instance, the United Kingdom throughout
12 the period, including the most intense period that I described
13 from 1971 to 1972, insisted that it was not a noninternational
14 armed conflict. They referred to the situation in Ireland as
15 The Troubles. They continue to do that to this day. As

16 recently as 2004, United Nations ----

17 Q. Sir, I don't want to get too far into the

18 21st Century.

19 A. Okay .
20 Q. Al11 right. But do you know of some situations where
21 the government -- some government acknowledged that you had
22 moved from not an international or not an armed conflict into
23 being a noninternational armed conflict?
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1 A. Sure. So roughly contemporaneous to the Northern
2 Ireland situation, there were hostilities and violence 1in
3 Nigeria. Beginning in 1966, Nigeria suffered a number of coup
4 attempts. These attempts initially began with assassinations
5 of regional prime ministers. There was even a federal prime
6 minister killed in 1966, but these were sporadic acts of
7 violence.
8 However, by fall, there were attacks on government
9 forces. There were widespread attacks then on the civilian
10 population. Armed groups within Nigeria began attacking
11 civilians on the basis of their ethnicity. Some estimate as
12 many as -- civilian casualties are running to the thousands by
13 fall of 1966.
14 In 1967, several of these groups began to Taunch
15 1independence movements; that is, it turned into an effort to
16 secure independence from the Federal Government of Nigeria.
17 So by March there were concerted efforts in this regard and
18 strong statements by these groups that they regarded
19 themselves as independent.
20 Beginning in June of 1967, then, there are sporadic
21 clashes between Federal Government troops and armed forces
22 associated with these separatist and rebel groups, so the
23 groups are now clashing with one another. In July, there are
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1 1large-scale battalion-sized engagements between these forces.
2 By the end of July, there is as much as a 1,000-1ong front
3 that separates the groups in some instances.
4 Q. Can you tell us in this timeline you're giving about
5 when the Nigerian government started to recognize that it was
6 in what would be called a civil war or a noninternational
7 armed conflict?
8 A. The 6th of July, 1967, the Nigerian government
9 recognized civil war.
10 Q. And do you know if other governments did the same?
11 A. I'm not aware of other governments' opinions, no.
12 Q. Can you tell us about another situation that, you
13 know, again, with some recognition, moved from not an armed
14 conflict into being one?
15 LDC [MR. RUIZ]: Judge, I'm sorry to interrupt my -- our
16 own counsel, but may we have a five-minute break?
17 MJ [COL POHL]: Sure.
18 LDC [MR. RUIZ]: Thank you.
19 MJ [COL POHL]: While we're having that break, can we
20 bring this up to the case now?
21 DC [MAJ WILKINSON]: Um ----
22 MJ [COL POHL]: And I don't need to hear every example of
23 what doesn't apply.
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1 DC [MAJ WILKINSON]: I don't intend to go to every

2 example. In fact, I just really want to hear one more and

3 then move to ----

4 MJ [COL POHL]: It's always one more. But okay, but let's
5 try to get it ----

6 DC [MAJ WILKINSON]: Understood, sir.

7 MJ [COL POHL]: I understand what you're coming at and I

8 understand the parameters of it, but I really want to talk

9 about ----
10 DC [MAJ WILKINSON]: Understood. One more example, and
11 then the principles and our case.
12 MJ [COL POHL]: Okay. We'll be in recess for ten minutes.
13 LDC [MR. NEVIN]: Your Honor ----
14 MJ [COL POHL]: Commission is in recess.

15 [The R.M.C. 803 session recessed at 1639, 7 December 2017.]

16 [END OF PAGE]
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1 [The R.M.C. 803 session was called to order at 1648,
2 7 December 2017.]
3 [Professor Sean Watts resumed his seat on the witness stand.]
4 MJ [COL POHL]: Commission is called to order. Professor
5 Watts is still on the stand. Al11 parties are again present.
6 I'm sorry.
7 CP [BG MARTINS]: Your Hocnor, Mr. Groharing is not
8 present.
9 MJ [COL POHL]: Not present. Okay.
10 Defense Counsel.
11 DIRECT EXAMINATION CONTINUED

12 AQuestions by the Defense Counsel [MAJ WILKINSON]:

13 Q. A11 right. We'll skip over most of the other

14 examples, but can you tell us a bit about that situation in
15 Kosovo in the late 1990s that you mentioned earlier on?

16 A. Yes. This was a situation addressed by the Yugoslav
17 tribunal. And as I mentioned previously, there was violence
18 between the Armed Forces of Serbia and the Kosovo Liberation
19 Army, as they called themselves. This was in the northern
20 territories of Kosovo. The court was called upon to analyze
21 whether the situation amounted to armed conflict and

22 specifically which dates it had matured into a

23 noninternational armed conflict.
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1 Q. Could you contrast what it was like at the time when
2 4t wasn't an armed conflict and the time when it was? Because
3 that's what I'm getting at.

4 A. Sure. So there was an intermittent violence between
5 the Kosovo Liberation Army and Serbian police as early as

6 1997.

7 Q. When you say intermittent, be more specific about

8 that.

9 A. Sure. Weeks are elapsing between clashes in those

10 cases in some instances The intensity picks up as 1997

11 progresses, and by the beginning of 1998, there are fairly

12 regular clashes between Kosovo Liberation Army elements and
13 the Serb police and Serb Armed Forces.

14 These clashes involve the use of mortars, in some

15 cases armored cars, in some cases even helicopters as well.

16 They are producing casualties in the dozens or so. But again,
17 they are intermittent in the sense that there are weeks in

18 some cases elapsing between each episode.

19 However, things change on the 22nd of April. The

20 court examines violence after the 22nd of April and determines
21 that this is the starting point of noninternational armed

22 conflict What occasions this is a great reduction in the

23 periods between violence. Violence is nearly continuous from
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1 this period forward. There are breaks, but these are breaks

2 that involve matters of days rather than matters of weeks.

3 The intensity picks up as well. There are more

4 casualties produced in this period. The same sorts of armored
5 formations, helicopters, and mortars are used, machine guns

6 are used. And these involve clashes between the actual forces
7 rather than iscolated strikes or even strikes against

8 civilians. They are true combat between forces.

9 Q. So in general, I just want to ask some general

10 questions about customary international law, as it had

11 developed at that point, and about conflict classification.

12 A. Okay .

13 Q. What is the importance of sustained versus sporadic
14 fighting in that period?

15 A. Well, it's captured by state understandings of the

16 term noninternational armed conflict by the late 1990s. There
17 are indications from states that do not regard isolated or

18 sporadic incidents as arising to the level of armed violence,
19 and we see the Kosovo tribunal putting that into practice in
20 its judgment in Limaj and Haradinaj.
21 Q. And what is the importance of clashes between
22 government and nongovernment forces:; that is, those two
23 fighting each other?
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1 A. Well, they are an indication of a high degree of

2 violence They tend to be more intense in some respects than
3 attacks against softer targets because they provoke responses.
4 They're also relevant because they provoke or speak to the

5 actual purpose of the jus in bello, to the laws of war. The
6 laws of war are designed to regulate combat between forces.

7 And so it's exactly that kind of activity to which these

8 regulations apply.

9 Q. So when you have just armed persons on one side
10 attacking unarmed civilians on the other side, how does that
11 relate to the standard?
12 A. Well, it is, in the context of an armed conflict, a
13 wviolation of the law of war to attack civilians, but ----
14 Q. But what I'm after is in determining whether you've
15 got an armed conflict in the first place.

16 A. Yeah. Not especially relevant. There are a number
17 of occasions of state practice that exclude those sorts of

18 attacks. This is the Irish situation I described previously
19 1in some phases. This is the Nigerian situation I described
20 previously. This is also the Kosovo situation. In each
21 dinstance, either the state or the tribunal concerned did not
22 regard this as the kind of violence that amounted to armed
23 conflict.

UNOFFICIAL/UNAUTHENTICATED TRANSCRIPT
18022
10 Apri 2070 73 A e ra 112

UNCLASSIFIED//FOR PUBLIC RELEASE



UNCLASSIFIED//FOR PUBLIC RELEASE

UNOFFICIAL/UNAUTHENTICATED TRANSCRIPT

1 Q. Have you read about the violence between the United
2 States and al Qaeda as described in the 9/11 Commission
3 report?
4 A. I have read the report, yes.
5 Q. S50 focus on the period ending on September 11th
6 itself, including September 11th itself and before that. How
7 do these factors you're talking about apply to that violence
8 1in that period?
9 A. Well, they are almost quintessentially sporadic.
10 They extend over a period, from my understanding, 1998 through
11 2001, as you asked me to focus. They are -- there are
12 occasions of violence; however, there are long periods that
13 don't involve violence between each of these episodes
14 Secondly, there are not the clashes that we were
15 speaking of a moment ago. I'm not familiar with exchanges of
16 fire. I'm not familiar with operations that are typically
17 called combat in any of this period that you asked me to
18 consider.
19 Q. So when, at the earliest, focusing on intensity,
20 would you say the fighting between the United States and
21 al Qaeda might be an armed conflict?
22 A. October of 2001. I would say the introduction into
23 Afghanistan of large formations of United States Armed Forces,
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1 sustained bombing, clashes between those forces.
2 Q. And that's based on the intensity prong?
3 A. It is. Yes, it is not an evaluation of al Qaeda's
4 organization. I don't know enough about that organization to
5 evaluate them under the organization prong.
6 Q. And I understand in order to have a truly complete
7 definitive answer, it would have to meet both prongs and not
8 just one or the other.
9 A. It would, indeed.
10 Q Are you familiar with the work of Marco Sasso6l1i?
11 A. Yes. VYes, I've used it in my instruction.
12 Q And can you just tell us about his stature in the
13 field of the law of war?
14 A. Oh, he's a renowned expert. There are few people in
15 the field that are as influential as Professor Sassoli.
16 Q. And when you say you've used his work, I mean, have
17 you used any texts of his or things like that in teaching?
18 A. Yes. In addition to his article, when I taught at
19 the Army JAG School, I used his two-volume casebook in my
20 semester-long Advanced Law of War elective.
21 Q. Are you familiar with the stature of Professor Leslie
22 Green back when he was alive?
23 A. Yes, the late Professor Green Yes, I'm familiar
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with his stature.

Q. Tell us about that.

A. Also a giant in the field of the law of war, highly
regarded I still use his work, The Contemporary Law of War,
today.

DC [MAJ WILKINSON]: No further questions.

MJ [COL POHL]: Mr. Connell, how long do you think you
would need?

LDC [MR. CONNELL]: 15 minutes.

MJ [COL POHL]: Okay. I'11l hold you to that. Go ahead
and go ahead.

Questions by the Learned Defense Counsel [MR. CONNELL]:

Q. Good afternoon, sir.

A. Good afternoon.

Q. My name is James Connell. I'm an attorney for Ammar
al Baluchi. I'd 1ike to follow up on a couple of questions
that you were asked by counsel for Mr. Hawsawi.

In your testimony, you discussed the Law of War
Manual. What is the Law of War Manual?

A. This is a publication updated most recently in
December of 2016 from the United States Department of Defense
Office of General Counsel. It issues instructions to United

States forces on their law of war obligations.
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Q. What is its role in the collection of explanations of
the law of war within the United States?

A. That's a subject of some dispute. The manual
includes confusing disclaimers, frankly, in its beginning. It
disclaims being the view of any agency other than the
Department of Defense. It's my understanding that the

Department of Justice and the Department of State have not

0 ~N O g A W N =

endorsed the manual.

9 Q. Is it, in fact, the view -- the official view of the
10 Department of Defense?
11 A. I believe it to be that, yes.
12 Q. You testified on direct examination about -- during
13 the negotiations over Additional Protocol II, the position of
14 Colombia regarding the statements of leaders?
15 A. VYes.

16 Q. You testified on direct examination that a proposal
17 was put forth by Colombia to elevate the stature of statements
18 of leaders in the determination of armed conflict; is that

19 accurate to say?
20 A. Leaders of states. That Colombian proposal did not
21 speak to the leaders of organized armed groups, but did speak
22 to the leaders of parties to the protocol.

23 Q. Is there a consensus or majority view on the

UNOFFICIAL/UNAUTHENTICATED TRANSCRIPT
18026

Filed with TJ 77 Appellate Exhibit 620F (MAH)
19 April 2019 Page 77 of 112

UNCLASSIFIED//FOR PUBLIC RELEASE



UNCLASSIFIED//FOR PUBLIC RELEASE

UNOFFICIAL/UNAUTHENTICATED TRANSCRIPT

1 significance of the rejection of that amendment in the meaning
2 of Additional Protocol II?
3 A. There's broad consensus that the state itself cannot
4 make a conclusive determination as a matter of international
5 1law whether it is or is not in noninternational armed
6 conflict. It is an objective analysis.
7 Q. You were asked on direct examination whether there
8 was any language about terrorism in the decision of Tadic
9 itself. Do you recall that question?
10 A. I do.
11 Q. Tadic itself, you told us, was not the end of the
12 development of the ICTY's jurisprudence on law of war, right?
13 A. Correct.
14 Q. And so are there -- there are later cases that give
15 us a refinement or an explanation of what Tadic meant; is that
16 fair to say?
17 A. It is.
18 Q. And do some of those cases speak to the status of
19 terrorism in armed conflict?
20 A. They do. They do. Several of them. I believe both
21 Limaj and Haradinaj incorporate statements that exclude acts
22 of terrorism from the definition of noninternational armed
23 conflict.
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1 Q. Okay .
2 A. There are also statements by states. The one that
3 stands out is a French statement made on their submission of
4 ratification of Additional Protocol I that explicitly mentions
5 terrorism as not included, both isolated terrorism and
6 concerted terrorism, in the French statement.
7 Q. I'd Tike to move forward to a question that the
8 military commission asked you about footnote 54 in the Hamdan
9 decision. The military commission asked you whether one party
10 declaring war was a relevant factor. Do you recall that
11 question?
12 A. I do.
13 Q. Okay. 1Is there a different answer for when the party
14 declaring war is a state actor versus a nonstate actor?
15 A. No, there is not.
16 Q. If one state declares war on another state, does a
17 state of armed conflict exist?
18 A. Yes, it does. This is an important difference
19 between the standard for international armed conflict on the
20 one hand and the standard for noninternational armed conflict
21 on another. Statements by states, declarations of war, are
22 conclusive as between states.
23 Q. A1l right. So, you know, there is a very ----
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A. May I correct this?
Q. Of course.
A. Statements as to the existence, that is, when a state

declares that it is at war, that is conclusive. If a state
declares that it is not at war but it is, in fact, carrying
out armed conflict against another state, then the fact of

hostilities is conclusive rather than the statement. Whereas,

0 ~N O g A W N =

a state may say it is in war, but a state may not conclusively
9 deny that it is not in war with another state.

10 Q. Al11 right. And applying those two rules that you

11 just described to us, there is what is, in fact, for

12 state-to-state violence sometimes what is called -- strike

13 that. Withdrawn.

14 So when Japan attacked the United States at Pear]

15 Harbor, their attack was -- immediately preceded a declaration

16 of war by Japan; is that correct?

17 A. I'm unaware of the timing of a declaration.
18 Q. A1l right. I'11 move on from there, then.
19 Can a nonstate actor declare war and have binding

20 effect under the law of armed conflict to create the existence
21 of armed conflict?
22 A. It cannot.

23 Q. And why not? Are there various nonstate actors that
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1 declare war on other states from time to time?

2 A. There are. There are several throughout history.

3 None has been accorded legal effect.

4 There are -- there are ridiculous declarations,

5 frankly, from some organizations. In the 1970s, the

6 Symbionese Liberation Army declared war on the United States,

7 I believe. The Japanese organization Aum Shinrikyo made

8 similar declarations. They were given no legal effect in

9 either case.

10 Q. And both of those organizations were otherwise

11 engaged in terrorist activity, correct?

12 A. That is my understanding, yes.

13 Q. Okay. Now, I'd 1ike to move forward to Northern

14 Ireland. You described the sort of three phases of violence
15 between the Provisional IRA and the United Kingdom. During
16 that time, did the Provisional IRA declare itself to be at
17 war?

18 A. It did, yes.

19 0. Did that have legal or binding effect?
20 A. It did not. There were also efforts by the Republic
21 of Ireland government and the United Nations to propose a
22 recognition of armed conflict, and none of those resolutions
23 carried, either.
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1 Q. Was that true -- was that state of affairs obtained
2 even though the Provisional IRA had actual troops in the field
3 against the U.K.?
4 A. That is my understanding, yes. The PIRA were still
5 deployed at the time they made those statements, yes.
6 Q. Okay. And you said that the U.K. had never
7 recognized itself -- recognized itself involved in a
8 noninternational armed conflict.
9 A. Correct.
10 Q. Did they, in fact, make a reservation or
11 understanding or declaration with respect to Additional
12 Protocol II about that fact?
13 A. My recollection on that is not perfect. I'm sorry.
14 Q. That's all right. Now, is it the fact that the
15 United Kingdom did not consider itself to be at war that's
16 determinative or the nonexistence of the NIAC, or is it the
17 objective factors of the facts on the ground?
18 A. It is the latter, the objective factors.
19 Q. Okay. Now, your second example that you gave was
20 Biafra. And what about the Biafra situation converted it to a
21 noninternational armed conflict?
22 A. What seems to have swayed the Nigerian government
23 itself were the clashes with their armed forces being carried
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1 out on a sustained and regular basis rather than being

2 sporadic clashes. There were direct confrontations between

3 Biafran forces and the Nigerian government.

4 At the time they recognized the civil war, Biafran

B forces had managed to secure territory that had formerly been
6 held by the Federal Republic of Nigeria. They even carried

7 out operations within the capital of Nigeria itself. And I

8 suspect it was the scale and the prolonged nature of combat

9 between their forces that forced the Nigerian government to
10 concede that state.
11 Q. Now, is it the fact that the Nigerian government
12 recognized a civil war that created a state of
13 noninternational armed conflict, or was it the objective facts
14 on the ground?

15 A. The objective facts on the ground. The opinion of
16 the Nigerian government is no more persuasive than any other
17 state's opinion on the state of hostilities or the state of
18 violence there in Nigeria.

19 Q. A11 right. And under the international law of war,
20 what significance does the statement of the leaders of the
21 separatists and rebel groups in Nigeria have?
22 A. It has no significance. As the DoD Law of War Manual
23 says, they are not competent legal authority.
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1 LDC [MR. CONNELL]: Nine minutes, Your Honor. You owe me
2 sy

3 MJ [COL POHL]: You won't get it back.

4 Trial Counsel, do you wish to cross-examine? If so,

5 we're going to delay until tomorrow, but if not ----

6 MTC [MR. TRIVETT]: Yes, sir. We're going to

7 cross-examine.

8 MJ [COL POHL]: Okay. Before you leave, Professor, let me
9 have one question: Have you read the Military Commissions Act
10 and its definition of hostilities?
11 WIT: I have, yes.
12 MJ [COL POHL]: How do you -- and if this isn't in your
13 area, let me know, but Congress wrote the statute clearly to
14 cover, actually, this particular case. Do you believe they

15 wrote the statute when it defined hostilities to take this

16 case out of the jurisdiction of the enabling statute?

17 WIT: I'm not familiar enough with the legislative history
18 to know why they wrote it.

19 MJ [COL POHL]: Okay. But would that not be the effect of
20 if -- if you believe that, when it assigns hostilities, means
21 any conflict subject to the laws of war would only apply to
22 activity on or after 27 September 2001, then Congress wrote
23 that this statute intended not to apply to this case?
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1 WIT: That definition of hostilities strikes me, as an
2 dinternational lawyer, as an incorporation of an international
3 1legal standard. By referencing the laws of war, they
4 presumably meant the international laws of war and meant for
5 hostilities to refer to situations that the international laws
6 of war would similarly regard as armed conflict.
7 MJ [COL POHL]: I'm not going to let you off that easy.
8 But then you're saying that, because your view is the
9 armed conflict in the United States and al Qaeda began on
10 27 September, on or about, 2001, and, therefore, Congress
11 intended for this statute to incorporate international Taw,
12 which you say would preclude them from trying this particular
13 case.
14 WIT: Acts prior to it, correct. To save the statute's --
15 to apply the Charming Betsy canon, which instructs us to
16 interpret congressional acts consistently with international
17 1law when we can, that is the best understanding, that they
18 meant to describe acts and activities that met the
19 international law of war standard.
20 MJ [COL POHL]: Okay. Thank you. We're going to recall
21 you again tomorrow for cross-examination. I'm not sure
22 exactly what time that will be because we have got one other
23 matter to take, but we'll let you know as quickly as we can.
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DECLARATION OF MARCO SASSOLI

Background

I.

My name is Marco Sassoli. [ am over 18 years of age and competent to make a
declaration.

I am currently Professor of International Law at the University of Geneva,
Switzerland. I am also an Associate Professor at the University of Quebec in
Montreal (Canada). I have been between 2004 and 2013 Chairman of the board of
Geneva Call, an NGO working with armed groups to ensure adherence to
humanitarian law norms.

I obtained a law degree at the University of Basel, Switzerland, in 1982, and was
admitted to the bar of the Kanton Basel-Stadt in 1984. 1 also obtained a Doctor of
Laws degree at the University of Basel in 1989.

Ijoined the International Committee of the Red Cross ("ICRC") in 1985, first as a
member of the Legal Division. I was Legal Advisor for the ICRC Delegation in
Israel and the Occupied Territory from 1990-1991, then coordinator of the Legal
Advisors to the Operations of the ICRC and Legal Adviser for the Middle East
from1991-1993.

From 1993-1994, I was Head of the ICRC Delegations in Jordan and Syria.

I became Deputy Head of the Legal Division of the ICRC in 1994, keeping that
position until 1996.

In 1996, 1 worked for seven months as ICRC Protection Coordinator for the
Former Yugoslavia, based in Sarajevo, and Chairman of the Working Group on
Missing Persons in Bosnia and Herzegovina.

I was also Secretary-General of the Swiss Fund for Needy Victims of the
Holocaust (Bern, Switzerland) from 1997-1998, and Executive Secretary of the
International Commission of Jurists from 1998-1999. From 1999-2000, I have
been registrar at the Swiss Supreme Court in Lausanne.

I began teaching International Law in 2001. From 2004-2008, I was Chairman of
the board of the Geneva Academy of International Humanitarian Law and Human
Rights, and have been Director of the Department of Public International Law and
International Organization of the University of Geneva from 2009-2016.

Q7 Appellate Exhibit 620F (MAH)

UNCLASSIFIED//FOR PUBLIC RELEASE

Page 87 of 112



UNCLASSIFIED//FOR PUBLIC RELEASE

10.T am the author of numerous publications on the sources of international law, on
international humanitarian law, international human rights law, international
criminal law, state responsibility, and non-state actors in international law;
including (together with Antoine Bouvier and Anne Quintin) "How Does Law
Protect in War?" 3™ ed (ICRC), which is regularly updated online at:
https://casebook.icrc.org/. The list of my publications is annexed. Additionally, 1
have written extensively on the specific legal issues surrounding the conflict with
Al Qaeda post-September 11,2001. I am considered a world-renowned expert on
the use, application, and interpretation of i nternational humanitarian law ("IHL").

11.1t is my understanding that two of the primary issues being raised before the
military commission are whether an armed conflict existed on September 11,2001,
such that the jurisdiction of a military commission is valid; and whether the charge
of "terrorism" is triable before a military commission convened under IHL.

12. Pursuant to the following analysis, it is my opinion to a reasonable degree of
professional certainty that the United States was not engaged in armed conflict as
defined by THL on September 11, 2001. If there was an armed conflict, the
earliest it could have started was on September 11,2001. In my expert opinion,
the armed conflict did not begin until October 7, 2001. It is my further opinion
that even if the United States were engaged in an armed conflict on September 11,
2001, "terrorism" does not exist as a crime under IHL, and did not exist as a crime
under IHL in 2001. All opinions in this declaration are expressed to a reasonable
degree of professional certainty.

Background

13. The September 11, 2001 attacks triggered new debates about the law applicable to
transnational armed groups such as Al Qaeda, the organization responsible for those
attacks. Shortly after the attacks, Al Qaeda was named the main "enemy" in the
"War on Terror" declared by the United States in response. It is certainly my view
that international terrorism poses challenges that must be addressed through
international law.

14. However, the actions of the United States in classifying terrorism as "war" or
"armed conflict," post 9/11, have been highly controversial due to their lack of
legal support. This classification has nevertheless formed the basis of the
Guantanamo Bay military commissions, which were formed to try individuals
pursuant to the "laws of war." There are two interrelated questions that must be
examined with reference to the application of IHL to military commission
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defendants: whether an armed conflict exists in the first place; and whether the
crimes charged at the military commission constitute war crimes.

. The initial line of argument advanced by the Bush administration to justify

indefinite detention without trial of suspected terrorists in Guantanamo and in the
so-called "black sites" may be summed up as follows: First, the U.S. is engaged in
an armed conflict, the "war on terror." Second, this is a single, worldwide armed
conflict against a non-state actor, Al Qaeda and its associates. The U.S. claims that
this armed conflict began at some point in time in the 1990s and will continue until
victory. Third, as a party to an armed conflict, the U.S. claims all the prerogatives
afforded by internatioml humanitarian law, including, in particular, detention of
enemy combatants without any judicial decisions. Fourth, however, the Taliban, al
Qaeda and associated forces fail to meet the legal criteria required for qualification
as prisoners of war — upon capture, their status is that of "unlawful combatants,"
later "enemy combatants," or, as the Obama administration later called them, "alien
unprivileged enemy belligerents." Fifth, as such individuals are said to be engaged
in armed conflict against the U.S., the humanitarian law rules protecting civilians
cannot apply to them. Sixth, the U.S. maintains that guarantees under human rights
law are largely displaced by the laws of war during armed conflicts. In any case,
the U.S. holds few international human rights law obligations applicable
extraterritorially, although the government did in November 2014 acknowledge the
applicability of the Convention Against Torture at Guantanamo Bay. Finally,
domestic constitutional guarantees and the corresponding criminal legislation, like
international human rights law obligations, were initially claimed not to be
applicable to non-citizens extraterritorially, and such application has still not been
finally settled. The conclusion of this flawed logic is that "unlawful combatants"
may be detained without trial or individual decision until the end of active hostilities
in the "war on terror," at least when they are held in Guantanamo, i.€.,outside U.S.
territory; or if they are granted trials under the purpose-built military commissions,
no law applies except for the Military Commissions Act of 2009. This line of
argumentation has been met with international (and domestic) criticism and I have
personally analysed these arguments extensively in the years since 9/11.!

1Sedn particular the following articles Tauthored: "La «guerre contre le

terrorisme», le droitinternational humanitaire etlestatutde prisonnier de guerre,"
Canadian Yearbook of International Law (2001), (Translation: (French) “The War
on Terror,” International Humanitarian Law and the Convention on Prisoners of
War,” Canadian Yearbook of International Law (2001)). pp. 211-252; " 'Unlawful
Combatants': The Law and Whether it Needs to be Revsed,"Proceedingsfthe 97n
Annwal Meetirg of the ASL 97 (2003), pp. 196-200; "The Status of Persons Held in

Guantanamo under International Humanitarian Law," Journal of International
Criminal Justice 2 (2004), pp. 96-106; "Use and Abuse of the Laws of War in the
'War on Terrorism,"' Law and Inequality: A

Journal of Theory and Practice 22 (2004), pp. 195-221; "Query: Is There a Status of
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Existence of an Armed Conflict

16. Relevant factors that determine the existence of an armed conflict include:
mtensity, number of active participants, number of victims, duration and
protracted character of the violence, organization and discipline of the parties,
capacity to respect THL. collective, open and coordinated character of the
hostilities, direct involvement of governmental armed forces (vs. law enforeement
agencies) and de facto authority by the non state actor over potential victims *
The International Criminal Tribunal tor the Former Yugoslavia ("ICTY") puts a
particular emphasis on the protracted character of the violence and the extent of
organization of the parties.’

17. The Bush administration initially argued that by its scale, level of violence, and
the degree of organization of the parties, the "war on terror" was one single novel
type of international armed conflict that was neither covered by the Geneva
Conventions, nor by their Common Article 3 applicable to non-international armed
conflicts. This part of the argument was overturned by the U.S. Supreme Court in
Hamdan v Rumsfeld, which held that any conflict that is not covered by

'Unlawful Combatant'?" in: JAQUES (ed.), "Issues in International Law and Military
Operations," International Law Studies 80 (2006), Naval War College, Newport, Rhode
Island. pp. 57-67: "Transnational Armed Groups and International Humanitarian Law."
Program on Humanitarian Policy and Conflict Research, Harvard University. Occasional
Paper Series, Winter 2006, Nr. 6: "Terrorism and War," Journal of International Criminal
Justice 4 (2006). pp. 959-981; "La definition du terrorisme et le droit international
humanitaire”, Revue quebecoise de droit international (2007) (hors serie), Efudes en
Homage a Katia Boustany, (Translation: (French) “The Definition of Terrorism
and International Humanitarian Law.” Quebec International Law Review
(2007). Papers in Honor of Katia Boustany) pp. 127-146; "The International Legal
Framework for Fighting Terrorists According to the Bush and Obama Administrations:
Same or Different, Correct or Incorrect," Proceedings of the 104'w Annual Meeting of the
ASIL 104 (201 1), pp. 277-280; Entry "Guantanamo, Detainees," in: WOLFRUM (ed.), The
Max Planck Encyclopedia of Public International Law, Oxford, OUP, 2012, vol. IV, 622-
631 (updated in the online version, available at http://opil.ouplaw.comhome/EPIL, in
2015); "Legal Framework for Detention by States in Non-International Armed Conflict"
Collegium 45 (Autumn 2015), Proceedings of the Bruges Colloquium, Detention in Armed
Conflicts, 16-17 October 2014, pp. 51-65.

2 See ICTY, The Prosecutor v. Dusko Tadic aka "Dute,” Trial Chamber Judgment of 7
May 1997 (Case No. IT-94-1-T), para. 562: ICTY. TheProsecutor v. Ramush Haradinaj
and others, Trial Chamber Judgment of 3 April 2008 (Case No. IT-04-84-T) (for
indicators on intensity see para. 49, for indicators on organisation see para. 60). See also
ICRC, Commentary onthe First Geneva Convention (2nd ed.. Cambridge/Geneva,
Cambridge University Press/ICRC, 2016), paras. 414-437.

3 See ibid. and ICTY, Decision on Jurisdiction, Tadic, Appeals Chamber, 2 October 1995,
para. 70; Judgement, Delalic, Mucic, Delic and Landzo, Trial Chamber., 16 November
1998:para. 184,
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Art. 2 common to Geneva Conventions [-IV must perforce be not of an
international character and therefore covered by Art. 3 common to Geneva
Conventions [-IV ("Common Article 3"). The acts considered by the Bush
administration in assessing the duration and protracted character of the "armed
conflict" with Al Qaeda included the 1998 bombings of U.S. embassies by
individuals associated with Al Qaeda.

18. Although the Obama administration largely abandoned the phrase "war on terror"
and pledged to apply Common Article 3, they continued to apply a wartime
paradigm to detention and military commissions at Guantanamo Bay (and indeed
to drone operations and other anti-terror strikes outside the scope of this
declaration). The amended Military Commissions Act of 2009 "establishes
procedures governing the use of military commissions to try alien unprivileged
enemy belligerents for violations of the law of war and other offenses triable by

military commission."

19. In my view, neither the Obama nor the Bush administrations have ever provided
proper legal reasoning, beyond a semantic notion of "war," to support the position
that either terrorist acts committed by Al Qaeda or anti-terror measures against Al
Qaeda (other than the armed conflict in Afghanistan that indeed started in October
2001) constitute armed conflict.

20. It is my expert opinion that an international armed conflict ("IAC") existed
between the United States and Afghanistan. This IAC was initiated by the United
States on October 7, 2001 with air strikes against the Taliban (Operation Enduring
Freedom). The majority of the Taliban were disbanded by December 7, 2001,
with the fall of Kandahar.® The new Afghan Transitional Government was
established on June 19,2002, which marked the end of the IAC between the

410 U.S.C. §948b(a).

3 Robin Geiss and Michael Siegrist, "Has the armed conflict in Afghanistan affected the
rules on the conduct of hostilities?" International Review of the Red Cross, Volume 93
Number 881 (2011).
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United States and Afghanistan.® My view is shared by the Intemational
Committee for the Red Cross and numerous other international legal experts.”

21. Further, it is my expert opinion that other engagements with Al Qaeda (the
perpetrators of the 9/11 attacks) outside of U.S. military operations in Afghanistan
do not qualify as armed conflict, including the 9/11 attacks and the isolated terror
attacks preceding 9/1 1. The United States never referred to its engagements with
Al Qaeda as "war" or "armed conflict" prior to September 11, 2001, and certainly
not with regards to acts of terrorism committed by Al Qaeda in the 1990s. While
both parties have, since 9/11, referred to thei: confliet as a "war," the media or
descriptive use of that word must not be conflated with the legal terminology.
Under international law, the terms "war" and "armed conflict" are used for an
important normative purpose - to make certain rules applicable and to provoke
certain legal effects.®

22. Until the issuance of the Military Commissions Instructions in 2003 by the United
States, terrorist acts by private groups have not been viewed as creating armed
conflicts.® On the contrary, the United Kingdom stated when it ratified Protocol I
that "It is the understanding of the United Kingdom that the term 'armed conflict’
of itself and in 1its context denotes a situation of a kind which is not constituted by
the commission of ordinary crimes including acts ot terrorism whether concerted

6Id. See, UN Security Council resolution 1419 (2002), of 26 June 2002, welcoming the
election of Hamid Karzai. See also Report of the Secretary-General, "The situation in
Afghanistan and its implications for international peace and security,” 11 July 2002, UN
Doc. §/2002/737. The International Conference on Afghanistan held in December 2001
led to the 'Agreement on Provisional Arrangements in Afghanistan Pending the Re-

establishment of Permanent Government Institutions ("Bonn Agreement"). $/200111 154,

of 5 December 2001, establishing an interim authority and calling for the establishment
of an emergency Loya Jirga: Lucy Morgan Edwards, "State-building in Afghanistan: a
case showing the limits?" International Review of the Red Cross, Vol. 92, No. 880, 2010,
pp. 967-991: Norah Niland. "Impunity and insurgency: a deadly combination in
Afghanistan” in ibid., pp. 931-950.

7 Jelena Pejic, " 'Unlawful/enemy combatants’: interpretation and consequences.” in
Michael N. Schinitt and Jelena Pejic (eds). Intemnational Law and Armed Conflict:
Exploring the Faultlines -Essays in Honour of Yoram Din stein, Martin us Nijhoff
Publishers, Leiden. 2007, pp. 335-336; Gabor Rona, "Legal issues in the 'war on
terrorism”: reflecting on the conversation between Silja N.U. Voneky and John
Bellinger," German Law Journal, Vol. 9, No. 5, 2008, pp. 711-736.

8 See, e.g., Jelena Pejic. "Terrorist Acts and Groups: A Role for International Law?.," 75
British Yearbook of International Law (2004) pp. 85-88.

97 udgement. Delalic, Mucic, Delic and Landzo, Trial Chamber, 16 November 1998,
para. 184.
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or in isolation." '® The British and Spanish campaigns against the Irish Republican
Army and Euskadi Ta Askatasuna have not been treated as armed contlicts under
IHL."" Even though those conflicts existed on the territory of one state, there is no
precedent for classification of a situation as an armed conflict simply because it
spreads over the territory of several states.

23. In my view, the existence of an armed conflict depends exclusively upon the
facts, i.e. the quantity and quality of violence. The facts of the Al Qaeda attacks
before and after 9/11 do not support a determination of armed conflict. After
bombings in 2004 and 2005, the UK and Spanish governments followed the
reaction of the U.S. reaction to pre-9/11 terrorist attacks and pursued the
perpetrators through criminal investigations. They did ‘not consider themselves
involved in an armed conflict and did not, for example. bomb as military
objectives the apartments where those responsible were hiding. 2

24. Finally, it is m * expert opinion that me bers of Al Qaeda do not qualify as

me bers of an "armed group" for the purpose of declaring a non-international
armed conflict under IHL. Article 1(1) of Additional Protocol II to the Geneva
Conventions sets a relatively high threshold for a group to be an addressee of it.
The group must "under responsible command, exercise such control over [a High
Contracting Party’s] territory as to enable [it] to carry out sustained and concerted
military operations and to implement this Protocol." The threshold of application
of Article 3 common to the Geneva Conventions is lower, but judicial decisions
and scholars insist on a necessary level of organization comprising as indicators

"the existence of a command structure and diseiplinary rules and
mechanisms within the group;: the existence of a headquarters: the fact that
the group controls a certain territory; the ability of the group to gain access
to weapons, other military equipment, recruits and military training; its
ability to plan, coordinate and carry out military operations, including
troop movements and logistics; its ability to define a unified military
strategy and use military tacties: and its ability to speak with one voice

10 Reservation by the United Kingdom to Art. 1(4) and Art. 96(3) of Protocol I, available
at http://www.icre .org/1 hl nsf.

1 Hilaire McCoubrey & Nigel D. White, Iuternational Law and Armed Conflict
(Aldershot, Vermont: Dartmouth Publishing, 1992), p. 318.

12 The responses of France and Belgium to recent ISIS-associated terror attacks on their
territory, although involving military forces, were conducted according to a law
enforcement paradigm and not according to the laws of war. Those States consider that
the laws of war apply only to operations against ISIS in Syria and Iraq, where there is
indeed a non-international armed conflict.
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and negotiate and conclude agreements such as cease-fire or peace

accords." 13

It is extremely rare for transnational armed groups to fulfil these criteria. ™* In my
view, at least outside Afghanistan in 2001, Al.Qaeda does not fulfill those criteria.

25. In my view, the qualification (or lack thereof) of Al Qaeda as a transnational
armed group under THL highlights the difference between THL applicable to armed
conflicts and law enforcement and criminal law directed towards combating crime.
The former has to apply to both sides equally and it has to be implemented with
and by the parties, while criminal law has to be enforced by the state against the
criminals. THL must take the problems. aims and aspirations of armed groups
seriously, while criminal law does not need to do so about eriminals. This is an
important reason for not classifying in law the "war on
terror” as an armed conflict and trans-national terrorist networks as "armed

groups.”
War Crimes Under International Humanitarian Law (the Law of War)

26. Even if the existence of a non-international armed conflict were to be assumed,
"terrorism” is not and has never been considered an autonomous, prosecutable
war crime. Under IHL, there is a difference between prohibited acts and acts that
are punishable as war crimes. The former are acts that engender state

responsibility, whereas war crimes impose liability upon individuals as well.

27. The term "terrorism” appears in prohibitions set out in Article 33 of the Fourth
Geneva Convention (concerning. protected civilians, 7.e. basically civilians who

find themselves in the hands of the enemy, '® in international armed conflicts) and

3ICTY. The Prosecutor v. Ramush Haradinaj and others, Trial Chamber Judgment of 3
April 2008 (Case No. IT-04-84-T), para. 60.

4 In the past, the ICRC pleaded that "the scope of application of the article must be as
wide as possible." See Jean S. Pictet, International Commuttee of the Red Cross,
Commentary, JV, Geneva Convention Relative to the Protection of Civilian Persons in
Time of War (Geneva: ICRC, 1958), p. 36. In the meantime, the ICRC has abandoned this
position: see ICRC., Commentary of the First Geneva Convention, supra note 2, paras
414-437, and has joined the general understanding that even armed conflicts under Art. 3
common need a high level of intensity and of organization of the parties.

15Under the text of Convention [No.IV]relative tothe Protection of Civilian Persons in
Time of War, August 12, 1949, 6 UST 3516, 75 UNTS 287 -417,, Art. 4, theterm
"protected persons" covers enemy and certainneutral nationals. TheICTY replacesthe
nationality standard by an allegiance standard (See ICTY, Judgement, Tadic, Appeals
Chamber. 15Tuly 1999, paras. 163-69, and ourcriticism, Marco Sassoli & Laura Olson,
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in Article 4(2)(d) of Protocol II (concerning all persons not or no longer taking a
direct part in hostilities in non-international armed conflicts). However, that factor
is not decisive. The context and field of application of those provisions shows that
their purpose was to prohibit collective measures taken by (mainly state)
authorities against a civilian population under their control to terrorize them in
order to forestall hostile acts.'® The examples which were before the eyes of the
drafters and which they wanted to cover were the measures taken by Nazi
Germany in the territories it occupied. Indeed, under Article 33 of Convention IV
"[c]ollective penalties and likewise all measures of intimidation or of terrorism

are prohibited." Protocol II simply extends this prohibition to non-international
armed conflicts.'” In both provisions, measures or acts of terrorism are mentioned
together with collective punishments striking the innocent and guilty alike after a
hostile act has been committed. This is not the typical situation of criminal
terrorist acts, which are seldom directed at persons who are in the hands of those
who commit them and are normally not aimed at preventing those targeted from
taking action (although the latter may not be true from the perspective of the
terrorists).

28. Most terrorist acts are committed against civilians who are not in the hands of the
terrorists or indiscriminately against civilians and combatants. In both
international and non-international armed conflicts, "[t]he civilian population as
such, as well as individual civilians, shall not be the object of attack. Acts or
threats of violence the primary purpose of which is to spread terror among the
civilian population are prohibited." '8

"Case Report, Judgment, The Prosecutor v. Dusko Tadic, Case n° IT-94-A, ICTY
Appeals Chamber (15 July 1999)," 94 AJIL (2000) 571, 576-77).

16 Emanuela-Chiara Gillard, "The Complementary Nature of Human Rights Law,
International Humanitarian Law and Refugee Law," in Michael Schmitt, "Deconstructing
October 7th: A Case Study in the Lawfullness of Counterterrorist Military Operations,"
in: Schmitt/Beruto (eds.), Terrorism and InternationaLaw, Chalenges and Rsponses
(San Remo: International Institute of Humanitarian Law and George Marshall European
Center for Security Studies, 2002); Jean S. Pictet, International Committee of the Red
Cross, Commetary, IV, Geneva Corenion Réative to theProtecion of Civilian
Personsin Timeof War (Geneva: ICRC, 1958),.225-226.

17 Yves Sandoz, Christophe Swinarski & Bruno Zimmermann (eds.), Commetary onthe
Additional Praocds of8 June 19770 the Geneva Conventionsfol2 August1949
(Geneva, Dordrecht: ICRCi Martinus Nijhoff Publishers, 1987), para. 4538.

8 SeeArt. 51(2) of Protocol Additional to the Geneva Conventions of 12 August 1949,
and relating to the Protection of Victims of International Armed Conflicts, of 8 June
1977, 1125 UNTS 3 —434, Art. 13(2) of Protocol [No II] Additional to the Geneva
Conventions of 12 August 1949, and relating to the Protection of Victims of Non-
International Armed Conflicts, 8 June 1977, 1125 UNTS 609, and a corresponding rule
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While terrorism as such is not a war crime, certain or even most actSof terrorism
constitute war crimes. In armed conflicts, any act which could reasonably be
labelled as "terrorist" is criminalized by IHL if it is linked with the armed conflict
and committed on the territory of one of the states affected by the conflict (or on
the High Seas). '® Therefore, underlying acts of terrorism are considered to be war
crimes. Such acts include murder, torture, pillage and plunder, slavery, and
attacking civilians and civilian property.

The decision of the International Criminal Tribunal for the Former Yugoslavia in
Prosecutor v. Gatiis often cited as an example as a recent conviction for
"terrorism." In fact, the ICTY convicted General Galic, the commander of the
siege of Sarajevo by Bosnian Serb forces from 1992-1995, for war crimes
underlying a terror campaign.?’ In its judgment, the Trial Chamber defined the
offence of terrorism by the following specific elements:

1. Acts of violence directed against the civilian population or individual
civilians not taking direct part in hostilities causing death or serious injury
to body or health within the civilian population.

2. The offender wilfully made the civilian population or individual civilians
not taking direct part in hostilities the object of those acts of violence.

3. The above offence was committed with the primary purpose of spreading
terror among the civilian population.?!

Terror was accepted to mean extreme fear, and provoking such fear had to be the
specifically intended result.?2 The ICTY correctly held that the violation must
involve acts of vioknce —underlying acts - directed at civilians. An attack
directed at combatants or military objectives was not considered as prohibited,
even if the primary purpose of the attack was to spread terror among the civilian
population. >3 Due to this limitation of the "crime of terror" to violence directed at

of customary THL (See Rules 1 and 2 of the ICRC Study on Customarinternational

Humanitarian LawHenckaerts and Doswald-Beck (eds), Customary Intern@gonal
Humanitarian Law(2005), Vol. T at 3-11.).

19 See gererally Hans-Peter Gasser, "Acts of Terror, "Terrorism" and International
Humanitarian Law," 847 IRRC (2002) 547-570, at 556; Marco Sassoli, "International
Humanitarian Law and Terrorism," in Wilkinson & Steward (eds.), Contemporary
Research on Terrorism(Aberdeen: Aberdeen University Press, 1987)466:..474, at 470-472.

20 Judgment, Galic, Trial Chamber, 5 December 2003, paras. 91-137 and 208-597.
2" |bid. at para. 133.

22|bid. at paras. 136-137.

23 Ibid. at para. 135.
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civilians, the Galicjurisprudence does not go beyond Article 85(3)(a) of Protocol
I, which classifies making civilians the object of an attack as a (prosecutable)
grave breach.

I have carefully reviewed the "Crimes and Elements" of offenses deemed to be
triable by military commission at Guantanamo Bay. It is my expert opinion that
inclusion of terrorism as a war crime triable by military commission was either
superfluous —if it only covered other offenses defined —or contradicts established
international law because no such distinct war crime exists.

I also believe that inclusion of the crime of terrorism is redundant due to the
inclusion in the 9/1 1 case charges of attacking civilians, attacking civilian objects,
intentionally causing serious bodily injury, murder in violation of the law of war,
destruction of property in violation of the law of war —all of which constitute the
acts underlying terrorism that qualify as war crimes. Iconsider these charges to be
triable by military commission in the context of an armed conflict.

Even if the autonomous charge of terrorism were to be included, using Galic or
any international tribunal decisions as a model dictates that the crime include a
specific intent requirement. The crime of terrorism as delineated by the military
commission manual does not include such a requirement, and is therefore a
radical departure from the evolving international practice regarding the
prosecution of terrorism. Such a definition of terrorism as a crime unequivocally
did not exist on September 11, 2001.

Ideclare that the foregoing is true under penalty of perjury under the laws of the United
States.

!
Dated this 20th day of February, 2017 ( C \&
i nAS

Professor of international law
Faculty of Law

University of Geneva

UNI MAIL

Bd du Pont-d'Arve 40

1211 Geneve 4

Switzerland
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INTERNATIONAL PROTECTION OF CULTURAL PROPERTY IN ARMED
CONFLICT, Giuffre, Milano, 2007.)

New Chalénges and Perspectives fibie Protedion of HumanRights,Dike, Zilrich,
2008, 72 pp. (ed., with STEPHAN BREITENMOSER/BERNHARD
EHRENZELLER/WALTER STOFFEL/BEATRICE WAGNER PFEIFER).

"Human Shields and International Humanitarian Law", in: FISCHER-
LESCANO/GASSER/MARAUHN/RONZITTI (eds.), Peacein Liberty, Fedschrift fur
Michael Bothe zum 70.GeburtstagNomos and Dike, Baden-Baden and Zilrich,
2008, pp. 567-578.

Entry "Guerre et conflit arme", in : ANDRIANTSIMBOVINA, GAUDIN,
MARGUENAUD, RIALS and SUDRE (eds.), Dictionnaire desDroits de "'Homme
Paris, PUF, 2008, pp. 466-471.

(Translation: (French) Entry, “War and Armed Conflict,” in Andriantsimbovina,
Gaudin, Marguenaud, Rials, and Sudre (eds.), DICTIONARY OF HUMAN RIGHTS,
Paris, PUF, 2008.)

"Engaging Non-State Actors: The New Frontier for International Humanitarian Law",
in: Exploring Criteria & Conditions for Engaging Armedllon-Sta¢ Actors toRespet
Humanitarian Law andHumanRights Law, PSIO, UNIDIR, Geneva Call, Geneva,
2008, pp. 8-12.

"The Implementation of International Humanitarian Law: Current and Inherent
Challenges", Yearbook of International Humanitarian Law 10 (2007), pp. 45-73.

"The relationship between international humanitarian law and human rights law
where it matters: admissible killing and internment of fighters in non-international
armed conflict", International Review of the Red Cross 90, no. 871 (2008), pp. 599-
627 (with Laura M. OLSON).

"Humanitarian Law and International Criminal Law", in: CASSESE (ed.), The Oxford

Companionto Internatioral Criminal Justi@ , Oxford University Press, Oxford, 2009,
pp. 111-120.
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"Reparation", in: CHETAIL (ed.), Post-Cofflict Peacebulding: A Lexcon, Oxford
University Press, Oxford, 2009, pp. 279-290; also published in French: "Reparation",
in: CHETAIL (ed.), Lexque de la casolidaion de lapaix,Bruylant, Bruxelles, 2009,
pp. 435-450.

"The Approach of the Eritrea-Ethiopia Claims Commission towards the Treatment of
Protected Persons in International Humanitarian Law", in: DE
GUTTRY/POST/VENTURINI (eds.), The 1998-2000/Nar Between Eritreaand
Ethiopa, The Hague, Asser, 2009, pp. 341-350.

"The International Legal Framework for Stability Operations: When May
International Forces Attack or Detain Someone in Afghanistan?", Israel Yearbook on
Human Rights 39 (2009), pp. 177-212; also published in: U.S. Naval War College,
International Law Studies, vol. 85 (2009), The War in Afghanisan: A Legal Analyss,
pp. 431-463.

"The Concept of Security in International Law Relating to Armed Conflicts", in:
BAILLET (ed.), Security, A Multidisdplinary Approach,Leiden, Nijhoff, 2009, pp. 7-
22.

"Involving organized armed groups in the development of the law?", in: ODELLO
and BERUTO (eds.), NonState Actorsand Internaional Humanitaran Law,
International Institute of Humanitarian Law/Franco Angeli, pp. 213-221.

"I gruppi armati organizzati tra incentive al rispetto del D.L.U. e criminalizzazione",
in: Atti [del] convegnofl Diritto internazonale Umanitario tra esigenze giuridiche e
realta operatve nedi scenari de!lll Milennio, Roma, Aeronautica militare, 2010, pp.
168-175.

(Translation: (Italian)“Organized armed groups and the incentive to respect customary
international law and criminalization,” in Conference Proceedings of International
Humanitarian Law, including Legal Requirements and Operational Scenarios, Millenio,
Rome, Air Force (Italy), 2010.)

"International humanitarian law and the increasing involvement of private military
and security companies in armed conflicts", in : Jusletter 30 August 2010, online:
http://jusletter.weblaw.ch/article/ft/ 861 O?lang=ft.

Volkerrech/Droit international pubic, Aide-memare, Dike, Ziirich/St. Gallen, 2010,
395 pp. (with SAMANTHA BESSON, STEPHAN BREITENMOSER and
ANDREAS R. ZIEGLER).

(Translation: (German and French) “Public International Law,” Dike, Zurich/St. Gallen,
2010.)

"Taking Armed Groups Seriously: Ways to Improve Their Compliance with
International Humanitarian Law", The Journal of International Humanitarian Legal
Studies 1 (2010), pp. 5-51.
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"The Role of Human Rights and International Humanitarian Law in New Types of
Armed Conflicts", in: BEN-NAFTALI (ed.), International Human Rghts and
Humanitarian LawOxford, OUP, 2011, pp. 34-94.

How DoesLaw Protectin War? 3rd ed., Geneva, ICRC, 2011, 3 Vol., 2580 pp. and
CD-ROM (with ANTOINE BOUVIER and ANNE QUINTIN), since 2014 available
and regularly updated online at: https://www.icrc.org/casebook/

"Legal basis of detention and determination of detainee status", in: ODELLO and
BERUTO (eds.), Global Vioknce: Consguerces andresponsednternational
Institute of Humanitarian Law/Franco Angeli, Milano, 2011, pp. 149-156.

"International Law Issues Raised by the Transfer of Detainees by Canadian Forces in
Afghanistan", McGill Law Journal 56 (2011), pp. 959-1010 (with MARIE-LOUISE
TOUGAS).

"Exportation d'armes: la curieuse interpretation du Conseil federal", Plaidoyer 4
(2011), pp. 24-25.

(Translation: (French) “Arms Exportation: The Curious Interpretation of the Federal
Counsel,” Pladoyer 4 (2011).)

"The International Legal Framework for Fighting Terrorists According to the Bush
and Obama Administrations: Same or Different, Correct or Incorrect", Proceedigs of
the 104h Annual Medhg of the ASILI04 (2011), pp. 277-280.

Entries "Combatants", "Guantanamo, Detainees", "Internment", and "Military
Objectives", in: WOLFRUM (ed.), The Max Planck Encyclopedia of Public
International Law, Oxford, OUP, 2012, vol. II, pp. 350-360; vol. IV, 622-631; vol. VI,
pp- 238-248 ; vol. VII, pp. 207-216.

"Introducing a sliding-scale of obligations to address the fundamental inequality
between armed groups and states?", International Review of the Red Cross 93, no.
882 (2011), pp. 426-431.

Un droit dans la guerre Cas,documentsetsuppots d'enseigrementrelatifs A la
pratique dudroit internaional humanitairg 2nd ed., ICRC, Geneva, 2012, 3 vol.,
3030 pp. and CD-ROM (with A. BOUVIER and A. QUINTIN and in cooperation
with J. GARCIA).

(Translation: (French) “A Right to War? Cases, Documents, and Learning Materials
Relating to the Practice of International Humanitarian Law,” 2nd Ed., ICRC, Geneva
(2012).)
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"Les limites du droit international penal et de lajustice penale dans la mise en oeuvre
du droit international humanitaire", in: BIAD and TAVERNIER (eds), Le droit
international humanitaireface aux déis duXX!e siecle ,Bruxelles, Bruylant, 2012,
pp. 133-154 (with J. GRIGNON).
(Translation: (French) “The Limits of International Criminal Law and Criminal Justice
in the Implementation of International Humanitarian Law,” in Biad and Tavernier (eds.),
INTERNATIONAL HUMANITARIAN LAW IN LIGHT OF 21ST CENTURY
CHALLENGES, Brussels, Bruylant, (2012).)

"Volkerrecht und Landesrecht : Pladoyer eines Volkerrechtlers fiir Schubert", in:
BELLANGER and DE WERRA (eds), Geneveau corfluent dudroit inteme € du

droit international. : mebnges dertspar la Facute dedroit de I'Universite de
Geneve d la Soci¢e suis® desjuristesd /'occasion du congres 201@gneva,

Schulthess, 2012, pp. 185-201.

(Translation: (German and French) “International and Domestic Law, Pleas for Lawyers

for Schubert,” in Bellanger and De Werra (eds.), Geneva at the Confluence of Domestic
and International Law: Compendium by the Faculty of Law at the University of Geneva
to the Swiss Society of Jurists on the occasion of conference, Geneva, Schulthess, 2012.)

"A plea in defence of Pictet and the inhabitants of territories under invasion: the case
for the applicability of the Fourth Geneva Convention during the invasion phase",
International Review of the Red Cross 94, no. 885 (2012), pp. 42-50.

Volkerrech/Droit internaional public, Aide-memoire,2nd ed., Dike, Zurich/St.
Gallen, 2013, 436 pp. (with SAMANTHA BESSON, STEPHAN BREITENMOSER
and ANDREAS R. ZIEGLER).

(Translation: (German and French) “Public International Law,” 2nd. Ed., Dike,
Zurich/St. Gallen, 2013.)

"Combattants et combattants illegaux", in: CHETAIL (ed.), Permanencetemutation
du droit des conils armes,Bruylant, Brussels, 2013, pp. 152-184.

(Translation: (French) “Combatants and Illegal Combatants,” in Chetail (ed.), in
Permanence and Changes in the Law of Armed Conflict, Bruylant, Brussels, 2013.)

"International Law and the Use and Conduct of Private Military and Security
Companies in Armed Conflicts", in: ICIP Research 01, Companés inconflict
situations Institut Catala Internacional per la Pau, Barcelona, 2013, pp. 109-126,
online:

http://www20.gencat.cat /docs/icip/Continguts/Publicacions/Arxi us%201CIP%20RES
EARCH/WEB%20-%20ICIP RESEARCH NUM 0l.pdf

"Autonomous Weapons and International Humanitarian Law: Advantages, Open
Technical Questions and Legal Issues to be Clarified", International Law Studies, US
Naval War College 90 (2014), pp. 308-340.

"IHL mechanisms in armed conflict: where is the problem?", in: VEUTHEY (ed.),
Respeting International Humanitarian Law: Chdénges and Reponses,
International Institute of Humanitarian Law/Franco Angeli, 2014, pp. 109-115.

"Active and Passive Precautions in Air and Missile Warfare", Israel Yearbook on
Human Rights 44 (2014), pp. 69-123 (with A. QUINTIN).
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"Droit humanitaire", in: HERTIG RANDALL and HOTTELIER (eds), Introduction

aux drots de | 'nommegSchulthess/Yvon Blais/Lextenso, Geneve 2014, pp. 140-154.
(Translation: (French) “Humanitarian Law” in Hertig, Randall, and Hottelier (eds.),
INTRODUCTION TO HUMAN RIGHTS, Schulthess/Yvon Blais/Lextenso, Geneva,
2014.)

"When do Medical and Religious Personnel Lose what Protection", Collegium 44
(Autumn 2014), Procealdings of the Bruge€olloquium, Vulneraliiti esin Armed
Conflicts: Sleded Issues,17-18 October 2013pp. 50-57.

"Le principe de precaution dans la guerre aerienne", in : MILLET-DEVALLE (ed.),
Guerre aerienneet droit internaional humantaire , Paris, Pedone, 2015, pp. 74-130.
(Translation: (French) “The Precautionary Principle in Aerial Warfare,” in Millet-Devalle
(ed.), AERIAL WARFARE AND INTERNATIONAL HUMANITARIAN LAW, Paris,
Pedone, 2015.)

"Challenges Faced by Non-State Armed Groups as regards the Respect for the
Law Governing the Conduct of Hostilities", in GREPPI (ed.), Conduct ofhostilities :
the Pratice, the Law andthe Future, International Institute of Humanitarian
Law/Franco Angeli, 2014, pp. 171-176.

The 1949Gereva ConventionsA Commetary (ed., with ANDREW CLAPHAM and
PAOLA GAETA), Oxford, OUP, 2015 (1651 pp.).

"Release, Accommodation in Neutral Countries, and Repatriation of Prisoners of
War", in. CLAPHAM, GAETA and SASSOLI (eds), The 1949Gen&ra Conventions,
A CommentaryQxford, OUP, 2015, pp. 1039-1066.

"The Concept and the Beginning of Occupation", in: CLAPHAM, GAETA and
SASSOLI (eds), The 1949 Genev&orvertions,A CommentaryQxford, OUP, 2015,
pp. 1389-1419.

"The Convergence of the International Humanitarian Law of Non-International and of
International Armed Conflicts: Dark Side of a Good Idea", in: BIAGGINI,
DIGGELMANN and KAUFMANN (eds), Polis urd Kosmopolis Festshrift fiir
Daniel Thiirer, Zi.irich/Baden-Baden, Dike/Nomos, 2015, pp. 678-689.

"Legal Framework for Detention by States in Non-International Armed Conflict"
Collegium 45 (Autumn 2015), Proceedhgs ofthe BrugesColloguum, Detation in
Armed Corlfcts, 16-17 October 2014p. 51-65.

"Challenges to International Humanitarian Law", in: VON ARNAUD, MATZ-LUCK

and ODENDAHL (eds), J OO Years ofPeace Through Law: Past anButure,Berlin,
Duncker & Humblot, 2015, pp. 181-235 (with YVETTE ISSAR).
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"Specificites de la detention administrative en temps de conflits armes et conciliation

avec la Convention europeenne des droits de I'homme", in: Actes du Collogue «Les
relations entre drot intemational humartaire et doit europeendesdroits de

I 'homme: quelles perspeives ? », Paris, Ecole militaire, 22 octobre 2014, Paris,
Ministere de la Defense, 2015, pp. 94-107.

(Translation: (French) “Rules of Administrative Detention in Times of Armed Conflict
and Conciliation, with the European Convention on Human Rights,” in SYMPOSIUM
PROCEEDINGS, THE RELATIONSHIP BETWEEN INTERNATIONAL
HUMANITARIAN LAW AND EUROPEAN HUMAN RIGHTS LAW: WHAT
PERSPECTIVES? Paris, Military School, 22 October 2014, Paris, Ministry of Defense
(2015).)

"Die Anwendbarkeit des humanitaren Volkerrechts auf Aufstandische und bewaffnete
Gruppen", in: MATZ-LUCK (ed.), Der Status vorGruppen im Vikerrecht Berlin,
Duncker & Humblot, 2016, pp. 119-152.

(Translation: (German) “The Applicability of Humanitarian Law to Insurrection and
Armed Groups,” in Matz-Luck (ed.), THE STATUS OF GROUPS IN
INTERNATIONAL LAW, Berlin, Duncker & Humblot, 2016.)

"EU Law and International Humanitarian Law", in: PATTERSON et SODERSTEN
(eds), A Companionto EuropeanUnion Law and Internadnal Law, Chichester,
Wiley-Blackwell, 2016, pp. 413-426 (with DJEMILA CARRON).

"Actores no estatales y desafios para el derecho internacional humanitario", Revista
espaftola de derecho international 68/2 (2016), pp. 313-320.

(Translation: (Spanish) “Non-State Actors and Challenges for International
Humanitarian Law,” Spanish Review of International Law 68/2 (2016).)

"The obligation to take feasible passive precautions and the prohibition of the use of
human Shields: can military considerations, including force protection, justify not to
respect them?" Collegium 46 (Autumn 2016), Proceedigs of theBruges Colloquium,
Urban Warfare,15-16 October 2015p. 76-85.

ICRC, Commentary orthe Frst Geneva Congntion, 2nd ed., Cambridge/Geneva,

Cambridge University Press/ICRC, 2016, 1344 pp. (member of the editorial
committee)
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The contemporary law
of armed conflict
second edition
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The contemporary law of armed conflict

extent certain non-international conflicts have come under the asgis of interna
tional law since 1977 with the adoption of Article 1 (4) of Protocol I and Proto-
col 11" additional to the 1949 Geneva Conventions, while Article 3 common o
those Conventions already sought 1o impose minimal humanitarian considera
tions even in such conflicts. However, acts of violence committed by private indi-
viduals or groups which are regarded as acts of terrorism,” brigandage, or riots
which are of a purely sporadic character'" are outside the scope of such regulation
and remain subject to national law or specific treaties relating to the suppression
or punishment of terrorism ™ Such acts occurring during an international armed
conflict may amount to war crimes or grave breaches of the Geneva Conventions
or Protecol 1 and render those responsible liable to trial under the law of a !
contlict.”

Since the adoption of the Charter of the United Nations it has sometimes been
contended that armed conflict contr
tawful and that since military operations conducted under the auspices of the
United Nations constitute enforcement or policing undertukings they cannot be
considered as war in the technical sense. In practice, in both these situations the
laws of armed conflict will apply and v
sides.” Moreover, since the purpose of the law of armed conflict is to a great exten
directed to the preservation of the principles of humanitarianism, even the forces

f ind required to

ary to the provisions of the Charter cannot be

| do s0 on an equal basis as between both
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ied in all circumst

&5 10 all persons wh pro

struments, without any adverse distinction ed on the nature
or of the armed conflicl or on the causes espoused by or & ited to the
Parties 1o the conflict”, Itis clear, therefore, that for the parties o these instruments
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