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UNITED STATES OF AMERICA AEG20B(AAA)

V. Mr. al Baluchi’s Reply to
Government's Respong o Mr. d Bauchi’'s
KHALID SHAIKH MOHAMMAD, WALID | Motion to Conpd Documentsand Information

MUHAMMAD SALIH MUBARAK BIN Coneming United Sates Pre-9/11 Law-of-
‘AT TASH, RAMZI BIN AL SHIBH, ALI War Detainees Associated with al Qaeda
ABDUL-AZIZ ALI, MUSTAFA AHM ED

ADAM AL HAWSAWI 15 March 2019

1. Timeliness This Regy is timdy filed.?

2. Law and Argumernt:

The military commisson should compd the government to provide Mr. al Baluchi with
doauments and information rdating to pre-9/11 U.S. law-of-war deention of individuak

ascciated with al Qaea,? including any and dl documents a information relating to the U.S.

1R.C.3.7.€42).
2 In aserting tha Mr. a Baluchi’s request is overbroad, the govemment misrepresents t as “‘any
and all dowments or information’ denondrating the absence of . . . kw-of-war detention

opegations” AE620A (GOV) Government Respong to Mr. al Bauchi’s Motion to Conpel
Documents and Information Conceming United Sates Pre9/11 Law-of-War Detanees
Assaiated with al Qae at10 (emphass added). HadMr. al Baluchi in factrequested ‘ay and
al doawments denondrating the dsence of law-of-war detention opeations the government
mightbe orred in its rgoinde thatsuch arequest could reat “every document in the posgsson
of theUnited Sates.” But Mr. al Bauchi madeno sich request. Ingead, Mr. al Baluchi requested
“any all and all documens orinformation relating to U.S law-of-war deention opeationsas they
pertained to individuak asciated with al Qaeda betveen 23 Augug 196 and 11 Sptembe
2001.” AE620 (AAA) Mr. al Bauchi’'s Moton to Conpel Documents and Information
Coneming the United States Pre-9/11 Law-of-War Detanees Asaiated with al Qaed, Att. B.
By its own terms, Mr. a Baluchi’s request is limited to a closed st of documents tret beara
connection to lav-of-war deention of al Qaeda associated individuak. If the United States
engaged in law-of-war detention opeationsof al Qaala asaiates prior to 9/11, he cbsed =t of
responsve doauments isfinite. If the United Sates did notengae in or contemplate or plan for
law-of-war detention operations d al Qaedh ascciates prior to 9/11, tken thereshould te a cbsed
set of zero responsve documents. In other words, contrary to the government's represenation,
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govemmert’s decision to posecue the EastAfrica enbasy co-consprators in federal criminal
courtrather than to subgd themto law-of-war deention. Thatdiscovery is relevant and material
to Mr. al Baluchi’'s defense under atleas the United Staes v. Hamdan sandad for deemining
the existence of hodilitie s—the sandad preferrad by he government. Therecads Mr. al Baluchi
seels are evdence diectly addressing atleas threecategories of information identified as relevant
and maerial to the existence of hodilities in Hamdan. Therecadsare likely excupatory becaise
they will tend to regate the existence of hodilities undger Handan. And, even if they do not end
to negée the existence of hodilitie s, the recordswill assist M. d Bauchi in investigating hiscase
and pepaing hisdeense.

The government resporded to Mr. al Baluchi’'s graightforward discovery request with
strategic ambiguity. Although, in AE620A, the govemmentcomes abse o acknowledging that it
in fad detined no indivduals associated with al Qaeda under the laws o war prior to the 11
Septembe 2001 errorist atiacks,® it holds open the possbility that it may have dedined

individuak unde boththe laws d war and criminal law.* The govemment also aseits that, in

Mr. al Baluchi’ srequestis caefully limited to information both oltainable by the govemment and
important to Mr. d Baluchi’ s actua trial defense.

31d. at 8 (“[ T]he Proseaution affirmatively concedes and will stipulate that the United States did
notdetin any individualassociated with alQaedasolly unde the laws of war betveen 23 Augug
1996 and &tembe 11, 2001.).

4If the EastAfrica enbassy co-consprators weredetained subgd to both Aw-of-warard criminal
autharities simdtaneously, then the United States would have still been obligated to, irter alia,
satisfy its responsililitie s visa-vis themunde thelaws of war. Such esponsbiliti es would have
included informing the ICRC of their detention and fadlitating ICRC visitation duing ther
deention. Cf. Rd CrossDelegates Pay Ther First Visit to Noriega in Prison,N.Y. TIMES, Feb.
17,1990. iegovemment ought to posssrecrdsrefleding the supposd dud statusof detined
East Africa enbbassy co-consprators. These doauments mus be povided to Mr. al Baluchi in
discovery.
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1998, he United Sates made anaffirmative choice to subject the East Africa enbassy co-
consprators toproseaution in lieu of law-of-war detention but it refises o provide any discovery
subgantiating that claim. The government offers ingeal that it has uncoveed no records
denondrating that the United States affirmatively “determined that it lacked autharity to detain
the East Africaembasy bonbers unde the laws of war’>—an anwver to a question that cucially
may never have leen aged

The govemment's anbiguity is not sifficient. Because evidence o nat of law-of-war
deention opeations iseviden@ or not of protraded amed violence, because evidence or not of
law-of-war detention opeations s evidene or notof the United Sates deciding to ug thecombat
cambilitiesof its amed brces and beause evidene or not d law-of-war deention opeations is
evidence o na that U.S. leacers perceived the existence & an amed conflict, the disovery
respongve to Mr. al Baluchi’s requests at issue is meterial and it mug be produed. Thus, tis
insufficient for the government to alnog-but-notquite cacece that it detaned no al Qaec
asciates under the laws of war prior to 11 Sptembe 2001. Likewise, it is inqufficient for the
govemment to merely claim, without nore, that the United Statesmadean affirmative cloice ©
proseaute al Qaeda assaiated individuals in lieu of subecting them to law-of-war deention. Ard
neithe is it sufficient for the government to respond bhatit found norecords indcaing a regative

respong to aquestion that waslikely never evenaked®

°|d. at11.

® For anyonein the U.S. govenment to haveasked, “does the United Sates havethe aithority to

detain individuak asociated with al Qaeda under the laws of war,” presupposs the suggstion

that there then existed an amed canflict between the United Shates anl al Qaeda. Given the

sporadic naure of violence bewween the United Sates and alQaeda pror to the United Sates' 7

Octobe 2001 nvasion of Afghanistan and the @sence of evidence suggesting U.S. leaders

perceived the United Shatesto be ergagedin anamed caflict with al Qaeda kefore that point, it
3

Filed with TJ Appellate Exhibit 620B (AAA)
15 March 2019 Page 3 of 14

UNCLASSIFIED//FOR PUBLIC RELEASE



UNCLASSIFIED//FOR PUBLIC RELEASE

Unda R.M.C. 701¢), Mr. al Baluchi is entitled to recordsresponsve to DR-397-AAA and
DR-397A-AAA and tho® records will resolve the strategic anbiguity of the government's near
concesion. Likewise, they will either corroborate or refute the govemment' s bare claims that the
United States affirmatively chose to proseaute the EastAfrica enmbassy co-conspratorsin lieu of
holding themin law-of-war detention—a decision the govemment implies was made without a
determination that law-of-war deention authority was legally uravailable. In paticular,
doauments or information relating to he U.S. govemment' s decision o proseaute the East Africa
embassy co-conspratorsin federal criminal courtrather than subga them to law-of-war detention
will redlve whether U.S. leaders were evenseized of a cloice ketween law-of-war ard law-
enforcement frameworks with which to addessal Qaada If U.S. leadas did noteven ondder
the possilility of law-of-war detention for al Qaeda ascciates bll owing the EastAfrica entbasy
bombingsand Operation INFINITE REACH, then thet is drongevidencethat U.S. leaders did not
perceive the exsternce amed caiflict betweenthe United Sates anl al Qaec. FRrm arswers on

theforegoingpoints,found in disovery responsve to Mr. al Baluchi’ s requests, will tend toeither

is extremely unlikely that aanyonein the U.S. government thought to pos let alonearswer the
misleading question thegovenment has concoced and, unsirprisingly, found no emrdsnegatng.
However, Mr. al Baluchi notes theirony d thegovemmentasing hm to accep as evilence 6 an
amed conflict its sumised answverto aquestion notasked in this moton erieswhen, in heAE617
motion wries, the government refuses to povidereordsof correspondenefrom the Intemational
Committee of the Red Cross(ICRCQ) to the United States coneming the |CRC s deemination or
not of the exstence 6 an amed conflict between the United States anl al Qae@d. The ICRCis
charged with congantly aking whether an amed cafli ct exists anywhereard everywhere in the
world, and generally communicaing its deermination to he parties invdved. In contrast to the
government's asettion here the dsence of ICRC @mmunicaions dentifying an amed conflict
betweenthe United Sates ard al Qaec prior to 11 Sptembe 2001 isactually both naterial and
relevant

4
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buttress or rebut—and they will almost certainly rebut—the govemments claim that an amed
conflict betweenthe United States aul al Qaeda pecated 9/11.

In addition to anbiguity, the government's respong in AE 620A contains tree notable
errors that ought © be addresed. First, having consstently advoated for a totality-of-the-
circumdance test for determining the existence of hodilities, the govemment now seels to
unilaterally choose which circumstancesare really worthy of evidene and weight. Second, the
government repeas its basless agument caceming res judicata and the military commissions
ruling about Mr. al Hawsawi in AE502BBBB Ruling. Third, even if the government wereright
aboutthe pe-rial res judcata effed of 502BBBB, thatruling does notabsolve the government of
its hodgilities-related discovery obligations because the existence of hodilities is an dement of
eachcharge Mr. al Baluchi facesand the govemment must @mondrate the existence of hodilitie s
beyondareasonable doubtattrial.

Mr. al Baluchi hasbeentrarsparentabout his intent to contest the existence of hodilities
before and at tiial; indedd, it is central to his déense. Thegovernment' s refusal to provide Mr. al
Baluchi with discovery of information that is relevant and material, under the govemment's
preferred sandard, conceming the existence @ hogilities regresens impemissble interference n
his deferse.

Totality of the cir cumstarces

Throughout thisitigation, he government has argued thatthe corred test for deermining

whethe and when anraned conflict betveen the United Sates and alQaeda bejan is thatfound

in the panel ingruction issied by Jddge Allred in the United Staes v. Hamdan military

commission

5
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In determining whether an ammed confli ct existed betweenthe United Sates awl al

Qaala and when it began, you shou consder the length, dusition, and ingnsty

of hodilities between the parties, whether there was protracted armed violence

betvean govemmental authorities and organized amed groups whethe and when

the United States dedded to employ the combet capabilities d its asrmed forces to

med the alQaedathrea, the nunber of pasons kiled [**80] or wounded on &ch

side, the anountof propety damege on each 9de, Satements of theleaders of both

sides indicaing their percetions regading the existence of an amed conflict,

includingthe pesence or dbsence of a delardion o that efect ard ary otherfacs

or circunstances you congder relevantto determining the exstence & amed

conflict. The partiesmay argue the exstence @ other facts and circumstances from

which you nightrea your deemination egarding this issu€.

The Hamdanstandard is a totality-of-the-circumstancesstandard, notamulti- pronged test.
Ingea of requiring stisfaction of each prongto determine the exstence ® anamed caiflict, the
Hamdan sandad asks hefad finder to look atall the crcunstancesthatmay berelevant to such
a deemination. By their very nature, totality-of-the-circumstancestess makea wide range of
information poentialy relevant. In this case, while Judge Allred expresdy adknowledged the
relevance 6 “ary other fact ard circumstance; he ato dentified a handful of categories o
relevant information. These categories of relevant information includeinformation thattendsto
denmondrate “whether there wasprotracied amedviolence fetweengovemmentl authorities and
organized amed goups, “whethe and when the United States decided to enploy the combat
cambilities of its amed Prcesto meetthe alQaida [sic] threat” and “statement d the leaders o

both sdes indicaing their perceptions regarding the existence & an amed caiflict.”® Mr. d

Baluchi requesteddiscovery that falls within at least these identified categories.

" United Staesv. Hamdan, 801 F. Supp. 2d 1247, 1278 n.84%.C.M.C.R. 2011jquoing Allred,
J.’s panelingruction in the United Staes v. Hamdan military commission), revesed by Hanmdan
v. United Staes, 696 F.3d 1238.C. Ar. 2012).

8 The government argues tat the Handan gandad only reades “perceptions of leaders as to
whethe hodiliti es exists [as] deemined through teir statements” AE602A at9 n.5. The
6
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Rather than stisfying its discovery obligations however, the govemment now takes the
postion that information is ndther relevant nor material undcer the Hamdan totality-of-the-

circumstarces stardard unless it pecludesthe existence ® an amedcortflict.® But the questions

govemmentreiteratesits atbitrary position thatthe only leacers relevanthereare Gama bin Laden
Ayman al Zawahiri, theirr designaed gpokesmen, the Resident of the United Sates, and the
Secretary of Deferse. Id. Sonehow, the government conclude that the combination of the
Hanmdan “statements’ category and the govemment’s arbitrary definition of qualifying leacers
meansthat oficial U.S. govenment decisionsand decision-making doauments donat reflect US.
leadeas percegtions Thegovernment' s postion heeis in obviousénsonwith its representations
before the military commission on tle signficance of planning docurents related to Operations
INFINITE REACH and INFINITE RESOLVE. Cf. Unofficial/Unauthenticated Transcript of 18
Octobe 2017 #1684345. Itisdso illogical. Nevertheless,even if the govemment wereright in
arbitrarnily limiting who qualifies as a ¢ackr, it is of no manent “Percegdions d leacers asto
whether hodilitie s exists [as] determined through tleir satemats’ is notan dement; it is ore
example of patentially relevant information within the Handantotalit y-of-the-circunstancestest
And, even if it were an eement, the Hamdan sandad alko invies “ary other facs ard
circumdance this commisson consders relevant to he istence of amed conflict.” AE602
(AAA) atl4 (“Remords $rowing thet the United Sates did not @tain individuals assaiated with
al Qaea sbjectto the laws d war let alone plan br such detention may be extremely persuasive
for themembes of the U.S. amed forces, experienced with actual hodiliti es, who will conditute
Mr. al Baluchi's parel. Certainly, these professonal soldiers will remgnize the inconguity of
cdling sonething “war” that is nealy devoid of the bombs, bukts, explosons firefights,
deployments sorties, raids checkpoints forward operating bases, deention opeations, casfires
ard prisorer exchamgeswhich charackerize amed conflict.”).

® For exarrple, the govemment asetts that

to aguethe dsence of law of war deention opeations“make|s] the eistence of .
. . anamed caoflict les likely,” is equally as unpersuasive asarguing that the
alsence ® amored personrel cariers makes an amed caflict les likely;
especial y where acounty can engagein hodiliti es through a boad range of other
cgpabilities, sich & in ar, sea and gberspace Smply put, heaksence 6 law-of-
war deention opeations is notprobative of eithethe pesence or ésence of
hodilities betweenthe United States anl al Qaed. In either casewhere law-of-war
deention is nota pe-requigte to hodiliti es, and may or may noteven ocur during
the couse of anon-international armed conflict, information regarding itsabsence
is neitherrelevant na maerial to the establishment of hodilitie sand may ony serve
to midead the ultimate fad-finder.

AE620A (GOV) at7.
7
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of whethe evidenceis probdive or dispodtive are conaptually digtinct. And, nore to the point,
unde atotality-of-circumstances testno sngle factor or pieceof evidene could bedispogtive.

To take the government's hypoteticd, hal the United Sates usd amored pesonnel
cariiers to engage al Qaalain clashes, the government would holdthatup & mateial evidernce of
the exstence & an amed conflict betweenthe United Shates al al Qaeda, jug as it holds up
Operdion INFINIT E REACH as evidene of the existence of an amed conflict. Indeed, had he
United Statesused amored personrel cariers toengage al Qaed, its algument or the exstence
of an amed conflict would dramaticdly improve given that the United Sates usd force against
al Qae@ onlyonce, in a minutes-long boniardment of a handful of targets, prior to 9/11. But
neithe Operaion INFINITE REACH nor the hypoheticd deployment of ammored personnel
cariiers are orwould ke dispostive unde the Hamdan gandad.

Nevertheless the nondispogtive quality of any gven fad unde the Hamadan totalit y-of-
the-circumstance @esna deprive such facts d their matenality. Although tle alsence é armored
personnelcarrier alonedoes not diprove the istence of a pre-9/11 amed conflict bewveen the
United States anl al Qaeda, the United States’ failure to use armored personrel cariers combined
with, inter alia, its failure to use tanks, itsfalure to use infantry, its failure to use fixed wing
aircrat, its failure to use rotary wing aircratt, and itsfailure to ue anyweamnsaging al Qaed
on all butoneout of 1,845days betveen 23 Augug 1996 and 1(®Beptembe 2001 # suggest the
alserce of an amed cafli ct betweenthe United Sates al al Qaala prior to 11Sepembe 2001.
Even though nonef the foregoingfadors aredispogtive, eadh is relevant and meteria to Mr. al
Baluchi's deferse that there were ro pre-9/11 hodilitie s between the United States and al Qaeda.

Similarly, dthough tre absence & pre9/11 U.S. law-of-war detention d al Qaeda ascciatesis
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nat itself dispositie, it is onemore feaure, common © amed conflicts in general, thatis missng
from the United States’ putative pre-9/11 armed coriflict with al Qaeda. In combination wih the
other missng feaures, oherwise common o amed conflict, the dsence of law-of-war deention
opeaationssuggsts the dsence of an amed conflict. It is, therefore, an exculpabry fad.

Moreover, thereis little doubt that, had the United Sates engayed in law-of-war deention
opeationsof al Qaeda asociates before 9/11, hegovernment would point to he istence of those
deention opeationsas proof ofthe istence of anamedcanflict. Wdl it should. The Hamdan
stardard specifically suggess fact finders condder evidence & “whether there was protracted
amed violence betveen governmental authorities and oganized amed groups and e&idence of
“w hether and when the United States dedded toemploy the combet capabilitie s d its armed forces
to meet the al Qaida [sic] threat” As Mr. al Baluchi previoudy briefed evidernce of the exsterce
or not of deention opeations isevidene that addesses both he &istence or not of “protraded
amed violence” and the United Sates' usage ornotof its armed forcescombat capabilities aging
al Qae@d.!°

The govemment cannotadvoate for the Hamdantotalit y-of-the-circumstancestest or the
existence of hodiliti es, on he one had, and dislaim its disovery obligations with respect to
anything but dispogive and tlly exonegating information within its posssson, on he other.

“Res judicata”
There is no fasis for the government’ s argument that AE 502BBBB Ruling regarding Mr.

al Hawsawi precludes asres judicata, Mr. d Baluchi’ s abilit y to contest the existenceof hodilitie s

10 AE620 (AAA)..

9
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for personal jurisdiction purposs.!! Setting aside the misu® of the term res judicata, which
requires afinal judgment, the inapplicabilit y of the military commissions ruling in AE 502BBBB
to Mr. d Baluchi is no mee technicality.'> The military commissionexplicitly bifurcaed its
proceadings coneming its personal jurisdiction ove Mr. al Bauchi and Mr. Hawsawi.'®
Consquently, Mr. al Baluchi was nota paty to mos of thelitigation gving riseto AE 502BBBB.
The military commissia correcly and intentionally limited the portion ofAE 502BBBB relevant
here to Mr. Hawsawi in contradistinction to Mr. al Baluchi. As a matter of law, then, the
government cannot as<ert res judicata or any aher legal barrier to predude Mr. al Baluchi from
contesting hodiliti es for personaljurisdiction purposs

Althoudh AE 502BBBB represents the military commissions ruling with resped to Mr.
Hawsawi, its excluson d Mr. al Baluchi mears that the recmsderation sandard cited by the
government also does nogpply here Mr. al Baluchi’'s predria persordl jurisdiction litigation
ordered by the military commissionremans pending and the military commission fas taken no
evidene with respect to its pesonaljurisdiction over Mr. al Baluchi. Asaresult, Mr. al Baluchi
need not dernondrate “a charge in the facs a law or . . . hcondsten[cy] with case law not

previoudy briefed” 1° in orde to pursue his defense conaeming the dsence of hodiliti es. Indeed,

11 See AES02EEEE (AAA) Defense Reply to Govemment Respong to Mr. a Baluchi’s Motion
to Schedule Evidentiary Heaiing Regarding Personal Jurisdiction.

12 AE 620A a 5 (“[I] t may be technically corred that the [military commissiof has nd applied
its legal conclusionregarding hosilities to M. [a Baluchi’ §] jurisdiction challenge. . . .").

13 AE502QQQ Ruling; AE502BBBB Ruling at 19-20.
14 see Alen v.McCurry, 449 U.S 90, 94 {980) Ashe v Svenson, 397 5. 436, 443 1970)
15 AE 108AA at2.

10
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Mr. al Baluchi could not request recondderaion of AE 502BBBB’s pesonal jurisdiction
determination if he wantedto, becawse only one sedion gplies to him.
Interfererce with Mr. al Baluchi’s deense

The govemment's refusal to provide Mr. al Baluchi with the discovery he sought hrough
DR-397AAA and DR-397A-AAA repesens impemissble interfeence n his deferse
prepaation. Eve if the government were right and the military commisson’s ruling in AE
502BBBB resolved the hodiliti es issie with respect to Mr. al Baluchi for pre-rial persorel
jurisdiction purposs, d trial, the govemment mug still prove the eistence of hodiliti es beyonda
rea®nable doult as an etmentof every charge.

Mr. al Baluchi hasbeentransparentin identifying his hoslities defense as a core feaure
of hisddense both bdoreandat trial. In eithe setting, the government’ sfail ureto carty its burden
in proving te existence of hodiliti es would bedispostive. Even if the military commissions
rulingin AE 502BBBB applied to Mr. al Baluchi, the government mug ill convince theevential
military commission pael membeas d the eistence of hodiliti es beyond a reasonable doubt.
Consequently, even if AE 502BBBB gpplied to Mr. al Baluchi, that ruling alone would not
eliminate the government's burden, hodgilities as a éferse for Mr. al Baluchi, nor the
government’s obligation o provide Mr. al Baluchi with the material discovery relaed to the
existence o abserce of hodiliti es that herequests. It is thus noanswer for the government to
refuse to provide discovery unless M. al Baluchi satisfies the sandad for recondderation, even
if thatstandard were rekvantin this ingance

In this case Mr. al Baluchi has regesteddiscovery that directly addressesnonexclusve

factors identified in the government's preferred gandad for deemining the exstence &

11
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hodilities. That alonemakes te discovery Mr. al Baluchi requested relevant. Further, the
discovery Mr. al Baluchi requesteds helpful to his preparation d adeferse becawse it will at leas
help him investigate his case but, nore likely and nmore imporiantly, the discovery he requested
will be exculpatory becaise it will tend to regate the govemment’s lightly suppated argument
thathodiliti es betveen the United Sates and al Qaeda pedated 9/11. In light of the government’s
recdcitrance, the military commisson ought & compel it to produe records responsve to DR-
397-AAA and DR-397A-AAA or otherwise clearly articulate, without cavea or ambiguity, that
no sich recrdsexist.
3. Attachments:
A. Cettificae d Sewice

Very respectfully,

sl sl

JAMES G. CONNELL, Il STERLING R. THOMAS
Leaned Counsl Lt Col, USAF

Defense Coungl

14 119/
ALKA PRADHAN BENJAMIN R. FARLEY
Deérnse Counsel Dekrse Counsel

14

MARK E. ANDREU

@pt, USAF

Deferse Coun<l

©uns for Mr. al Baluchi
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Attachment A
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CERTIFICATE OF S ERVICE

| certify that on the 15th dayof March, 2019, | electronically filed théoregoing

document with the Clerk of the Court and served the foregoing on all counsel of record by email.

Isl]
JAMESG. CONNELL, I
Learned Counsel
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