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KHALID SHAIKH MOHAMMAD, WALID United States Pre-9/11 Law-of-War Detanees
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1. Timeliness This mation is timely filed.

2. Rdlief Saught: Mr. a Bauchi respectfull y requests ttat the military commission corpel
the govemment to provide any and all documents or information relating o U.S law-of-war
deention opeationsas they pertained to individuak associated with al Qaeda betveen 23 Augud
1996 and 11 &tembe 20011 Mr. al Baluchi further requests the military commissioncompe!
thegovernment to provide any and all doamentsor information relating to heU.S. government’s
decisionto prosecue the EastAfrica enbbassy co-conspratorsin federal ciiminal court rather than
to sulject them to law-of-war detention 2

3. Overview. In orde to prevail, the government mug prove during the course of this tial
that the United Sates anl al Qaedh were ergagedin hogilities—thatis, anamed cafli ct—prior
to the 11 Septembe 2001 dtadks. Thegovernment aiguesthat the United States' armed conflict
with al Qaeda bega no kter than 23 Aigug 1996,with Osamabin Ladens declaraton d jihad.
The government further arguesthat the gpropriate ssandard for deermining the eistence of a

non4international armed corflict is thet reiterated in the Cout of Military Commission Rview’s

1 Attachment B.
2 Attachment D.
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revasedopinion in United Staesv. Hamdan. Thegovernment describes the Hamdanstandad as
contining “seven elenenss,” 2 which indude “whether there was potracied amed violernce
betwveen govemmental authorities and oganized ammed groups, “whether and wha the United
States decided to employ the combat @pabilities of its armed forces to meet the al Qida [sic]
threat” “statement of the leaders  both sdes indcaingtheir perceptionsregading the exstene
of an amed conflict,” and “any other facts and circunmstance this commgson consides relevant
to the exstenceof amed coflict.”*

Eviden® coneming U.S. law-of-war deention of individuak assciated with al Qaala
prior to theterrorist acts of 11 Sptembe 2001 is naterial to Mr. al Baluchi’s defense lbcause the
existence or not of pre-9/11 deteniton opeationsfor individuak asciated with al Qaeda speaks
diredly to four of the seven “elements’ in the government-endarsed Hamdan sandard. Law-of-
war deention or not of individuak asciated with al Qaeda pror to 9/11 isa fad materia to
whethe there vas potractedammedviolence betveen theJnited Satesandal Qaedaand itis also
a factmaterial to whethe andwhen the United Sates deided to enploy its amedforces combat
capabilitiesto the meet aRaed'’s threat. Law-of-war detention omot of individualsassociated
with al Qaedaprior to 9/11,as well as angiscussiongeadingto policy decisiongo forgo law-
of-war detentionin favor of criminal prosecutigrarefacts materiato Mr. al Baluchi’s defense
because they indicate the perceptiohb.S. leadersegardng the existence of an armednflict

prior to the 11 September 2001 attacks. Finally, because detention opeaaticas

3 AE617A (GOV) Government Responge to Mr. a Baluchi’s Motion to Conpel Conmunications
from the Intemational Committee for the Red Cross @nceming the Existence of an Armed
Conflict 1996-2002 85.

4 United Staesv. Hamdan, 801 F. Supp. 2d 1247, 1278 n.B43C.M.C.R.2011) rev'd, Hamdan
v. United Staes, 696 F.3d 1238.C. Ar. 2012).

2
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fundanental incident of ammed conflicts, the eistence or absence of deention opeations—Ilike
the exstence o alsence of usesof lethal force asa first resart—is arother “fact or circunstance”
the military commission is lilely to consicer relevant to the existence of an atmed conflict.

The e/zidence Mr. al Baluchi sought hrough DR-397-AAA and DR-397A-AAA speals
diredly to the indicia of ammed coriflict identified by the Handan sandard and epesatedly booged
by the government. The e/idene is therebre bath relevant and meterial unde R.M.C. 701¢).
The govemment should nobe albwed to withhold neterial and elevant evidene. Inged, the
military commisson shouldcompel the government to provide Mr. al Baluchi with any and all
doauments or information relating to U.S. law-of-war deention opeations as they pertained to
individuak associated with al Qaeda between 23 Augug 1996 and 11Septembe 2001. The
military commisson shoutl further compel the govanment to provide Mr. al Baluchi with any
and all dowmentsor information relating to he U.S. government’ s decision o proseaute captured
EastAfrica embassy co-consprators in federd criminal courtrather than to subgd themto law-
of-war deention bdore 9/11.

4. Burden of Proof: Mr. al Baluchi mus denondrate by a pepondeance of the eviden@

that the requestedrelief is warranted®
5. Facts:
a. Thegovernment claimsthatanondinternational atmed conflict betveen the United

States and alQaeda began on 23 Augus1996 wth Osama bin Laden’s declaraion of jihad®

5 R.M.C. 905(3(1)-(2).

6 Unofficial/Unauthenticated Transcript of 18 Gotobe 2017 at 16837 (“We do kelieve the '96

doaument written by Usama bin Laden, who wes head of a Qaela atthe time hewrote it, is a

declaration d war.”); id. at 16845 {A nd cleaty our postion hasalways beenthat we kelieve [the
3
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b. Between 23 Augud 1996 ad 11 $ptembea 2001, he United Sates ued force

againg targets ascciatedwith al Qaed a Osama bin Ladenony once,on 20Augug 1998, unde
the a@is d Operaton INFINITE REACH.’

c. Between 23 Augug 19% and 11 Septembe 2001—and de@nding on hav one
counts—eiher two o three errorist attacks atributed to al Qaeda were perpetrated againg U.S.
interests on wo spaate days.

d. On 12 February 2019, M. al Baluchi tranamitted DR-397-AAA to the government,
requestng the govemment produ@ “any and all dowments or information relating © U.S law-
of-war deention opeationsas they pertained to individuak asciated with al Qaeda betveen 23
Augug 1996and 11 ®ptembea 2001.® Amongother doaumentsand information, Mr. al Baluchi
requesed “rogers of all individuals ascciated with al Qaec who were detaned by the United
States unde the laws of war bewveen 23 Augug 1996 and 11 &tembe 2001,® including “the
name of the detined individual. . . he identificaion nunber assgned to the individual by the
United States . . . and e desined individual s dispogion.”*°

e. On 14 Februay 2019, tle government denied Mr. al Baluchi’s disovery request,

claiming that recordsconceming U.S. law-of-war deention of individual associaedwith al Qaec

amed oonflict betveen the United Sates and a Qaedd began in 1996 vith Usama bin Laden’s
declardion . . ..).

" See, eg., AE5020 (GOV) Government Consaldated Respong to AE502L (MAH, Mr.
Hawsawi’ s Witness List for the Augug 2017 Heaings and A 502J(AAA), Mr. Ali’s List of
Potential Witnesses for Persoral Jurisdiction at 4-10.

8 Attachment B.

91d.
10 |d
4
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prior to 9/1 1—and after the date the government claims the armed conflict began—are not material
or relevant to the existence of an armed conflict."!

f. Also in its 14 February 2019 response to Mr. al Baluchi’s discovery request, the
government represented that:'?

ZAs an initial matter, several of the co-conspirators in
the East Africa Embassy Attack were, in fact, captured by
the United States, overseas, following the attacks in
August 1998. However, the decision to prosecute those
individuals in federal court made it unnecessary to detain
them under the laws of war, although the United States
certainly would have had the authority to do so. The

g. On 21 February 2019—and in light of the government’s 14 February 2019
representation—Mr. al Baluchi requested the government provide “any and all documents or
information relating to the U.S. government’s decision to prosecute the East Africa embassy co-
conspirators in federal criminal court rather than to subject them to law-of-war detention.”'?

h. On 22 February 2019, the government denied Mr. al Baluchi’s 21 February 2019
discovery request, asserting that documents evidencing the U.S. government’s decision to
criminally prosecute the captured East Africa embassy attack co-conspirators are “irrelevant to the
existence of hostilities.”™

6. Argument:

The military commission should compel the government to provide Mr. al Baluchi with

the documents and information he requested through DR-397-AAA and DR-397A-AAA.

T Attachment C.
21d.

13 Attachment D.
14 Attachment E.
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Documents and information wnceming the United Sates law-of-war deention of individuak
asociated with al Qaela prior to 11 ®ptemba 2001 arematerial unde R.M.C. 701€) because
they are both kelpful to Mr. al Baluchi’s defense and likely exculpabry. Detention of enemy
fightersis fundanental, even inhaent, in amed conflict. Implementation of law-of-war deention
is evidene of the potraded amed violence betveen govemmenta authorities and oganized
armed groups that characterizesnon-internationalarmed conflict. It is an aspect of the
United Statesutilizing its armedforces’ combat capabilities Planningfor law-of-war detention
operationdgs evidenceof U.S. leaders’ perceptionas to the existence of amrmed conflict.
Likewise, debates ovewhetherto subject capturedndividuals to law-of-war detention or
criminal prosecutionand adecision toutilize law-enforcementools instead ofarmedconflict
tools are evidence U.Sleaders’perception ago the existence of an armed conflictThe
absence of evidence tiie foregoingsuggestshe absence of armedconflict, even ifit does
not on its own demand a legal concludilbat an armed conflict did not exist.

Unda R.M.C. 701¢) the government mug produe, inter alia, recods hat ae material—
thatis, hepful—to Mr. al Baluchi’s defense. Documents and information rdating to U.S. law-of-
war deention opeations petaining to individuak associated with al Qaeda betveen 23 Augug
1996 ad 11 ®ptembea 2001 ae material to Mr. al Baluchi’'s defense because thare eithe
exculpabry or they will asgst him in preparing hisdefense. Likewise, documentsand information
relating to he U.S. government’s decision o proseaute the East Africaembassyco-consprators
in federa criminal courtrather than to subgd them to law-of-war deention is material to Mr. al
Baluchi’s defense because they are eithe exculpabry or they will asgst him in preparing his

defense. If such documents and information do notexist they tend to demondrate the absence of
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an amed conflict betveen the United Sates and d Qaeda prior to 11 $ptembe 2001. And, fi

such docunentsand information do exst, they arematerial because they will asgst Mr. al Baluchi
in prepaing hisddense by dissiading him from pursuing unsippored or unpesuasive aguments
conceming both this miliary commissions persordl jurisdiction over him and the hodilitie s-nexus
the govemment mug prove bgyond a reasonable doubtattrial. Consequently, Mr. a Baluchi is
entitled to the douments and information he soughthrough DR-397-AAA and DR-397A-AAA.

In light of the govemment' s refusal to produe responsve remrds—orindicate the non-existernce
of such reamrds—he military commisson shoutl compel their producton.

Both attrial and before, the government mug prove that the United Sates and al Qaeda
were engaged in an amed oonflict prior to 11 $ptembe 2001. The government's failure to
denondrate the eistence of such an amed conflict by a pepondeance of evidene prior to tria
would deprive this military commission 6 persordl jurisdiction over Mr. d Baluchi. The
government's failure to prove the &istence of such an amed conflict beyond areasonable doubt
at trial would deprive this military commission 6 offense jurisdiction over Mr. d Baluchi and
represent a failure on the pat of the government to carry its burden necessary for a conviction of

Mr. al Baluchi.t®

15 Mr. d Baluchi reminds tle military commission that, nawithstanding the govemment's
unsuppaoted represenations, tle exstence & anamed caflict betweenthe United Sates a al
Qaalafor pumposes of the military commisson’s personal jurisdiction over Mr. al Baluchi is not
res judicata. £eAES02EEEE (AAA) Defense Reply to Govemment Respongto Mr. alBaluchi’s
Motion to Schedule Evidentiary Heaing Regarding Personal Jurisdiction. Athoughthe military
commisson rled thatit has pesordl jurisdiction over Mr. Hawsawi in AE502BBBB, it has not
held the evidentiary hearing coneeming pesordl jurisdiction ove Mr. a Baluchi it ordered in
AE502. The military commissionexplicitly bifurcaed its pocealings conceming its persord
jurisdiction ove Mr. al Baluchi and Mr. Hawsawi. AE502QQQ Ruling; AE502BBBB Ruling at
19-20. Moreover, the government cannotas<ert that AE502BBBB is res judicata with resped to
Mr. al Baluchi. Asa matter of law, res judicata is notan agument availble to the government in
7
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The govemment has congstently argued tha the military commisson is boundd gply
the cefinition d the exstence & anamedconflict provided by the military commissionthrough
its instruction to panelmembes in United Staes v. Hamdan1® The govemment describes the
Hanmdan standard as caissting d “seven eément,” that include “whether there was protracied
amed violence betveen governmenta authorities and oganized amed goups, “whethe and
when the United States dedded to employ the combet capabilities o its armed forcesto meetthe
al Qaida[sic] threa,” “statementsof theleaders of both $des indicating their perceptionsregarding
the exstence & an amed canflict,” and “any other facts ard circunstarce this commsson
considers relevantto the exstence & amed conflict.”t” Although Mr. al Baluchi parts conpary
with the government as to he appropate sandad for deemining the eistence of hodiliti es

between the United Sttes aml al Qaedal® Mr. a Bauchi agrees with the govemment that

this ingance. SeeAllen v. McCurry, 449 US. 90,94 (1980) Ashev. Swenson, 397 S, 436, 443
(1970)

16 Eg., AE617A (GOV) Government Respong to Mr. al Bauchi’'s Motion to Conpel
Commurications from the International Committee for the Red Cross Coreming the Existence
of an Armed Conflict 19962002; AES020 (GOV) Government Consoidated Respong to
AE502. (MAH) Mr. Hawsawi’ s WitnessList for the Augug 2017 Heaingsand AES02J(AAA)
Mr. d Baluchi’ s List of Potentential Witnesses for Persordl Jurisdiction Heaing.

17 United Staes v. Handan, 801 F. Supp. 2t247,1278 n.54(.S.C.M.C.R. 2011), evessed by
Hamdan v United Stags, 696 F.3d 1238.C. dr. 2012).

18 Althoudh the Hamdan standard embracesmuch of the Tadic standard—the prevailing sandad
for determining the existenceof hodilitie s between astate and a non-state actor unde intemational
law—the Handan stardard atticulates a tue ttality of the crcumstancesapproachthat includes
but is nd limited to the fadors identified by the Tadic decision and its subsquent interpretations.
SeeAE494D(AAA) Mr. d Bauchi's Reply to Government's Respongto Mr. al Baluchi’s Notice
of Dedination of Jonde and Motion to Congler Other Argumentsor for Other Relief Regarding
AE494 a 8; AE502Y (AAA) Mr. al Baluchi’'s Combined Respong to AE502V Trial Conduct
Order and Reply to AE5020 Government's Consaddated Respong to AES02. (MAH) and AE
502J(AAA) WitnessLists for Personal Jurisdiction Heaing at 131.

8

Filed with TJ Appellate Exhibit 620 (AAA)
25 February 2019 Page 8 of 37

UNCLASSIFIED//FOR PUBLIC RELEASE



UNCLASSIFIED//FOR PUBLIC RELEASE

hodilitie s exist where thereis protracted ammed violence letweengovemmengl autorities ard
organized amed groups.

Irrespedive of the appropate standad by which the military commisgon ought to
determine the existence of hodilitie s between the United States and a Qaeda, the doumentsand
information sought by M al Baluchi through DR-397-AAA and DR-397A-AAA are material to
Mr. al Baluchi's defense. Doauments and information rdating to U.S. law-of-war deention
opeations pertaining to individuak asciated with al Qaela between 23 Augug 1996and 11
Septembea 2001, and decuments and information relating to e U.S. govemment's decision to
proscue the EastAfricaenbassy co-consprators in federa criminal courtrather than to subga
them to law-of-war detertion, are material to Mr. al Baluchi's defense kecawse they help him
dewelop hs case Wy directly addresing four of the seven sacaled element identified in the
Hanmdan sandard by the government.

Therewrds sought by M al Baluchi addess heexistence 6 “protracted armedviolence”
betwveen the United Sates and alQaeda prior to 11 Septembe 2001. “Protraciedamedviolence”
is a tem given meanngonly by reference o the prevailing definition of noninternational armed
conflict unde intemaional law. A Lexis axch for “protraciedamedviolence” reurnsonlythree
Americancasesothe than United Staes v. Handan, eachof which juxtaposes “protracted amed
violence” with a citdion to the Intemational Criminal Tribunalfor the Former Yugodavia (ICTY)
appellate chamber’s degision on prisdictionin Proseautor v. Tadic.'® Althoudh theICTY did nd

define “protracied amed violence” in Tadic, subgquent ICTY decisions dentified indicia of

19 SeeNew York Times v. United Staes Dep’t of Justice, 756 F.3d 100, 13@d dr. 2014) United
Staesv. Al Bahlul, 820F. Supp. 2d 1141, 118§C.M.C.R 2011) United Staesv. Rrosperi, 573
F. Supp. 2d 436, 45D(M.A. 2008).
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protracedamedviolence. In one sich subgquent decision, Proseautor v. Boskoski—a casecited
favorably by the Department of Deferse’s Law of War Marual—the ICTY’s trial chamber
identified the istence of deention opeations, ircluding“fadlit ation by helCRCfor therelease
of detinees on both igles,”?° aMaceanian Ministry of Defense order to trea “* military cgptured
persons$ in accordance with ‘the Geneva Conventions’”?! and the government of the former
Yugosdav Republic of Macelonia’s charging d detained individuak with “offences that would
normally only apply duing an amed conflict”?2 aseviderce weghing in favor of afinding that
amed violence ketweenthe Albanian National Liberation Army and the government of former
Yugodav Republic of Maceania was suficiently protracted to conditute anamed caflict.
Likewise, the ICTY’ s appellate cltanmber specifically citedthe exstence & law-of-war detention
opeaationsin upholding hetrial chambe’'s deemination that anoninternational armed conflict
existed between the Albanian National Liberaion Army and the government of the former
Yugosav Republic of Macelonia during the period relevant to heindictment.?®

Thus evidene of U.S. law-of-war deention opeationsfor individuak associated with al
Qaala betveen 23 Augug 1996 and 11September 2001 would énd to suggst the «istence of
“protracted amed violence” ard, therebre, the existence 6 a pe-9/11 U.S.-al Qaeda aned
conflict. However, evidene thatthere wereno pe-9/11 U.S law-of-war detention opeationsfor

individuak assciated with al Qaeda would suggst just the opposte—that there was no

20 Prosecutor v. Boskoski, Cae No. IT-04-82T, Judgnent, 247 (Int'| Crim. Trib. For the Former
Yugodavia July 10, 2008

2Ld.
22 |d.

23 Prosecutor v. Boskoski,Case No. 1T-04-82-A, Appellate Judgnent, 22 (Int'| Crim. Trib. For
the Former Yugodavia May 19, 2010.

10
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“protracted amed violence” between the United States awnl al Qaeda before 11 Sepember 2001

and, asa consequene, no pre-9/11 U.S-al Qaala amed caoiflict. Either way, the eviderce is
mateial under the Hamadan sandad and mus beprovided to Mr. al Baluchi.

Thereoords sought by M al Bauchi addess"whether and when the United States decided
to employ the combet capabilities d its amedforcesto meetthe alQaida [sic] threat” Detention
operaionsare intrinsic to amed conflict. Like wsing lethal force as dirst resort, detaning ereny
fighters for the duration of hodilities isa hallmark of armed conflict.?* Both the United States
Supeme Court and the Department of Defense recognizethat “deention isfundanental to waging
war.”?> According to the DOD Law of War Marual, “[ d]etention opeations may be militarily
necesary to achieve he obect of” military operaions. Indeed, the DOD Law of War Manual
asserts that “it may be inhumane to condud milit ary operaionswithout sone provision for those
who ae detined incident to [military operaiong.”?® And, d the same time the government now
claims the United Sateswas eigagedin an amed caiflict with al Qaed, the U.S. govemmentin

fact issued degntion gudane for the U.S. misson in Kosovo?’

24 E.g.,Hamdi v. Rumsfeld, 542 US. 507, 518 (208); U.S. DEPARTMENT OF DEFENSE, OFFICE OF
THE GENERAL COUNSEL, LAW OF WAR MANUAL 8 3.4.2.22015)(identifying “detention o ereny
military personrel without criminal charge, bomtardment o military oljedives’ as exenplary
“activities that the law of war contenplates)).

25 U.S. DEPARTMENT OF DEFENSE, OFFACE OF THE GENERAL COUNSEL, LAw oF WAR MANUAL §
8.1.3.1 p015)

26 |d.

27 Cf. Brigadier General Bantz J.Craddock, Task Force Falcon, Polcy Letter #TFF04, Detention
Processng 1 Aug. 3,1999) reprinted in CENTER FOR LAW AND MILITARY OPERATIONS, THE
JUDGE ADVOCATE GENERAL'S LEGAL CENTER & ScHool, U.S. ARMY, LAW AND MILITARY
OPERATIONS IN KOsovQ 19992001:LESSONS LEARNED FOR JUDGE ADVOCATES 281(2001)

11
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Althoudh the dsence of law-of-war deention of individuak assciated with al Qaeda pror
to 11 Sptembe 2001 does natecessarily require a cacluson that there wasno amed canflict
betweenthe United Shates awl al Qaed kefore 9/11, evidence 6 the alsence ¢ this fundamental
aspect of ammed conflict before 11 Septembe 2001 ends to nake the exstence & sich anamed
conflict less likely. Indeed, in lightof thesignificance of deention operaionsto U.S hunmanitarian
obligations during armed conflict, evidence that the United States failed even to dan for the law-
of-wardeention d individuals ascciatedwith al Qaec strondy suggess the alsence of an amed
conflict betweenthe United States anl al Qaeda prior to 911. The alsence 6 evidenceconceming
even planning for law-of-war deention operaionsfor individuak asciated with al Qaeda takes
on addd sgnificance when @mpared to he «istence of contemporaneous sich planning in he
context of U.S. opeations n Kosovo.

Because law-of-war detention operationsare a conbat capabiliy of the U.S. amed brces
eviderce hattheUnited States did ordid nd undetake orplan for law-of-war deention opeations
vis-a-vis individuals assaiated with al Qaeada is maerial under the Hamdan standad. The
government mug provideit to Mr. al Baluchi.

Therewords sought by M al Baluchi address the “perceptions’ of U.S. leaders “regarding
the exstence 6 an amed conflict” prior to 11 ®ptembea 2001. Evilene@ con@ming the use of
law-of-war autorities, including evidence caceming acual or contenplated law-of-war
deention opeations betveen 23 Augug 1996 and 11 &tembe 2001 ae probative of U.S.
leacers’ perceftion asto the exstence & an amedconflict betweenthe United Sates anl al Qaedca
prior to 941. The gistence of records indcaing that the U.S. govemment viewed law-of-war

deention opeations as legally available—even if the government chose not to uili ze them for

12
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policy ressons—Iefore 9/11 suggess that the United Sates anl al Qaeda wre ergaged in an

amed oonflict prior to the 11 Septembe 2001 atiacks?® Sudh remrds—and, in paticular, the
records the existence of which the govemment implied in its respong to DR-397-AAA— arenot
only material but highly slient because they would represent one ofonly a vey small handiul of
piecesof evidence hat pant to the eistence of an amed conflict before 9/11. Shouldhey exist,
the govemment mug providethemto Mr. al Baluchi in orde for him to prepare his defense, med
thegovemment's case agang him, and &oid pusuingan impotent defense strategy. Convesely,
the nonexisterce d thereoords Mr. a Baluchi seeks would tend o denondrate thatU.S. leaders
did na perceive the exstence d anamed cafli ct betweenthe United Staites ard al Qaec between

23 Augug 1996 and 11 &tembea 20012°

28 In contrast to the postion the government takes in its respong to DR-397A-AAA, the
govenment has pevioudy argued before this military commisson that planned br but
unimpgemented military plans are both relevant and material. Contrad Attactment E (“[ T]he
‘chaice’ the United States utimately madein 1998 to poseaute the East Africa Embassy Bomlers
in federd court is irrelevant to the existence of hodilitie s, and as sich the Defense is notentitled
to any siwch dacuments thet may exist regarding United States pdicy dedsions to poseaute the
East AfricaEmbassyBombae's in Federal Court. .. .”) with Unaffi cial/Unauthenticated Transcript
of 18 Crtobea 2017 416843-45 (We will concede hat we didn’'t acually getto fire a $iot when
we tried to, but tle very fact that therewas an entire military mission edicated to this \ery isste
from 1998 to 2001nures  ou berefit. It establshesthe exstence & hodilities, cetainly a fact
relevant to that.”).

29 |n its denial to Mr. al Baluchi’s subsquent discovery request, DR-397A-AAA , the govemment
aseits that “[tlhe same legal justification used for the kinetic military strikes on Usama bin
Laden’s chemical fadlitie s and military training campswould have certainly pemitted the United
Statesto also cetan al Qaida [sic] members uncer the law of war hadit capguredthem” There is
amog no evidene to syportthis asertion by tre government. Theonly legal justificaion for
Operation INFINITE REACH produced to date is the United States' inherent right to international
self-defense, as preserved by Article 51 of hie United Nations Qharter. Letter from the Permanent
Representative of the United States d Americato the United Nations addressed to the President
of the Saurity Council (Oct. 7, 2001)S/2001/946. Alhoudh adtate’s u® of forcein slf-defense
againgd a nonstate acor may give rise to protraded amed violence amouning to a non-
intemationalarmed conflict, it very often does not.Indeead, the United Sates postion on uss
forcein internationa self-defense agang nonstate acors is hat, wh& such force gives rise to
13
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Finally, even if the records sought by M. a Baluchi did notaddess he three“elements’
of the Hanmdan $andad disussed @&ove, the recads are evidencehat corstitute “othe fact ard
circumstance thiscommsson consides relevant tothe exstene ofarmed conflict.” Theultimate,
“other fact andcircunstane” clause d theHamdan standad is intended to bean open inviation
for dther the ddense or the poseaution to “make whateer argument [thg] wish.”*® Recods
showing that theUnited States dd notdetin individuak assciated with al Qaeda subpd to the
laws of war let alone plan for such deéntion may be extremely peasuasive for the membe's of the
U.S. amed forces, experienced with actual hodilities, who will constitue Mr. d Baluchi’s panel.
Certainly, these professonal soldiers will reamgnize the inconguity of calling songthing “war”
that is nearly devoid of the bombs, bliets, explosons firefights deployments, ®rties, raids,
checkpoints, forward operating bases, detention operationsasefires, and prisoner

exchanges thatharacterize armed wefiict.

protractedarmedviolence and a nomternationalarmedconflict, the state neednot notify the
United Nations ofits subsequentises offorce. JohnO. Brennan, Assistarnb the Presidenfor
HomelandSecurity and Counterterrorism, RemarkdHarvard LawSchool: StrengtheningOur
Securityby Adheringto Our Values and_aw (Sept.16, 2011)(“Because we arengagedn an
armedconflict with al-Qa’ida [sic], the United States takes the legabsition that —in
accordancewith internationallaw—we have the authorityo take action againstl-Qa’ida [sic]
and its associatedorces without doing a separate selfafenseanalysiseachtime”). Thus,
accordingto the United States, subsequeticle 51 notifications attending discrete uses of
force imply the absence of prior existing armed conflict. It is sigiificant, then, that the
United Statesotified the UnitedNations ofits use-of-brce consistent withits inherent right
to self-defensecontemporaneouslwith OperatiodnNFINITE REACH and then submittedraew
article 51 notificationon 7October2001concerningts use offorceagainst aRaeda, afteathree
year period of quiescence.

30 United States v. Hamda@fficial/Authenticated Transcripdf 4 August 2008 at 3727 (“MJ
[CAPT ALLRED]: Okay. | think since that's one of many factors, ifar enough. Matter of
fact, with respectto the draft languageon the context and associated waihmed conflict, |
think I'll add the phrase ‘anather facts and circumstances that tparties might argue,’ so
you can roam around in that territory and make whatever argument you wish.™).

14
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Unde RM.C. 701€), Mr. d Baluchi is entitled to all records in the government’'s

posgsgon that ae material to hiscase. Doauments and information rdating to U.S. law-of-war
deention opeations forindividuak associated with al Qaeda betveen 23 Augug 1996 and 11
Septemba 2001, awvell as doaumentsand information relating to heU.S. government’ s decision

to prosecute thdeastAfrica enbbasy co-conspratorsin federal criminal court ether than to subgd
themto law-of-wa detentionare mateal to Mr. al Baluchi’'s defensbecase theyareevidence
in the government's possession that are either exculpatory or will assist Mr. al Baluchi
preparinghis defense under thdamdanstandard.Consequently, the governmenustprovide
these recorddo Mr. al Baluchi and, in light of the government's refusal, the military
commission shouldompel the government to do so.

7. Oral Argument: Mr. al Baluchi repecfully requess aal agument

8. Certificate d Conference: In its respong to Mr. al Baluchi’'s digovery requests, the

govemmentdated: “Asthe Deferse doesna cite to any specific theay of relevarce hat would
rea®nably warrant production ofthe requested information, nordoes the Defense request gppear
to be matenal to the prepaation of the defense, pusuant to R.M.C. 701, lte Roseaution

respectfully declines to poduce therequested information.”3?

31 Attachment C; Attachment E.
15
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9. Attachments:

A. Certificake o Sewice;

B. DR-397AAA;

C. Prosecution Response to DR-397-AAA;
D

. DR-397A-AAA,;

E. Prossation Respongto DR-397A-AAA.

Very regpecftully,

115/l 115/l
JAMES G. CONNELL, Il STERLING R THOMAS
Leaned Counsl Lt Cd, USAF

118/l
ALKA PRADHAN
Deferse Counsl

sl

MARK E. ANDREU
Capt, USAF
Deferse Counsl

Coungs for Mr. al Baluchi

16

Deferse Coun<l

115/l
BENJAMIN R. FARLEY
Deferse Coun<l
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CERTIFICATE OF S ERVICE

| certify that on the 25th day of February, 2019 electronically filed the foregoing

document wih the Clerk of the Court and served the foregoing on all counsel of record by email.

s/
JAMESG. CONNELL, Il
Learned Counsel
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DEPARTMENT OF DEFENSE

MILITARY COMMISSIONS DEFENSE ORGANIZATION
1620 DEFENSE PENTAGON
WASHINGTON, DC 20301-1620

12 February 2019
MEMORANDUM FOR Trial Counsel
FROM: Sterling R. Thomas, LtCol, USAF, Defense Counsel for Mr. al Baluchi

SUBJECT: DEFENSE REQUEST FOR DISCOVERY
Documents or Information Relating to Pre-9/11 U.S. Law-of-War Detainees
Associated with al Qaeda

Discovery Request

Defendant, by and through undersigned counsel pursuant to RMC 701, 10 U.S.C. § 949p-
4, Common Article 11 to Geneva Convention (III) Relative to the Treatment of Prisoners of War,
the Due Process Clause of the Fifth Amendment, the Confrontation Clause to the Sixth Amendment,
and the Compulsory Process Clause of the Sixth Amendment to the United States Constitution,
hereby requests that the government produce the discovery described below.

Definitions
In this request, the following definitions shall govern:

“Document” means any recorded information, regardless of the nature of the medium or the method
or circumstances of recording.

“Information” means any knowledge that can be communicated or documentary material,
regardless of its physical form or characteristics, and to include handwritten, recorded, or electronic
documents.

“Produce” means Lo convey Lo the defense without redaction (except as authorized by the military
commission pursuant to MCRE 505) or alteration of any electronically stored information
associated with the document. If the military commission authorizes substitutions or redactions
pursuant to MCRE 5035, the word “produce” includes a notation of the Appellate Exhibit number
of the order authorizing the substitutions or redactions. To the extent that responsive documents
are subject to the attorney-client or other applicable privilege, the word “produce” means to provide
a privilege log of any withheld information or documents, along with the facts disclosed in the
responsive documents that are not communications protected by attorney-client privilege, and
documents attached and/or incorporated into the responsive documents that are not otherwise
exempt.

Background

In this litigation, the United States asserts that it was engaged in a non-international armed
conflict with al Qaeda from 23 August 1996 through at least the capture of the defendants in United

DR-397-AAA
2019-02-12
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Staesv. Mohanmad etal. Both attrial and béore, the govenment mustdenonstate the exisence
of a noninterrational armed corflict betweenthe Unied Sates ad al Qaeda por to the 11
Septembe 2001 athdks.

The Supreme Court has regaedy recanized that the cajpure and deention of eremy
belligererts is a findamental incidert of war.! As a mater of faa, the UniedStates tas consisgrtly
capured aml detained ey belligererts uncerthe laws d war either diredly or with the assétarce
of partner forces n its pst9/11 conflicts. For exanple, the United Sttes opeated deention
fadlities in Afghanisan and tagq, and, of cours the United Setes continuesto opeate the
detention fadlity at Guantanano Bay. Indeed, the ultimate disposition oflaw-of-war detainees
captured in Syriaand hetl by U.S. parther forces like the Syrian Demoaatic Forces havefigured
prominently in recent news reporting

In light of detention’s integral role in war or armed corflict, it is likely that if the United
Statesand al Qaeda were engaed in an amed conflict prior to the 11 Septembe 2001 errorist
attacks then the United Sttes would have captured and dedined individualsasscaciated with a
Qaed unde law-of-war autharities prior to 9/11—just as it did subsequentto 9/11.

Normally, when theUnited Sttes exercisesitslaw of war authoritiesto detin anindividual,
it, inter alia, assgnsthe detined an individual uniqueidentificaion nunbe and it notifies the
Interrational Committee of the Red Cross (ICRC). Typicaly, in furtherance of its mandate and
mission, he ICRCthen visits the law-of-war detanee.

Documents and information tha terd to denonstate the exsternce or absence foanarmed
conflict betweenthe Unied Sates and al Qaedgprior to the 11 Sepember 2001attacks are matial
to Mr. al Baluchi's ddense. Documents and information relating to US. law-of-war detertion
opeaationswith resped to al Qaedabetveen 23 August19% and 11Septembe 2001are magrial
becase tey tend to cenonstate he exstence o absencefoan amed @nflict betweenthe Unied
States and alQaadaduing tha peiod. As a conequence, unde R.M.C. 701¢), the govenment
mustprovide Mr. al Baluchi with dacumentsand information relatingto U.S. law-of-war detertion
opeaations, as they conem individuals asgdated with al Qaeda from 23 August1996 until 11
Septerber 2001.

Request

Pleaseproduce any and al documents orinformation rdating to U.S. law-of-war deention
opeaationsas they petained to individualsasodated with a Qaealabetveen 23 August1996and
11 Spember 2001. Sich docunents and information indude butare not limitedto:

(a) rosters of all individuals assoiatedwith al Qaeda who were detaned by the Unied
States unde the laws of war betveen 23 August 1996 ad 11 Septembe 2001. Sich
rosers should indude the name of the detined individual his or he nationality or
citizenshp, the identification nunber assignedo the individual by the United Sttes,
the duration of his or he deention, he authoriy responsibility r his or he deention

1Hamd v. Rimsfeld, 542 U.S. 507, 518 (2004); Ex parte Quirin, 317U.S. 1, 28-30(1942.

2
DR-397-AAA
201902-12
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(e.g., he U.S. Army, the U.S. Maiine Corps, the U.S. Bureau of Risons the U.S.
Marshalls Service, etc.), andthe detained individua’s disposition

(b) rosters of all individuals asseiated with d Qaeda who were captured by the United
States unde thelaws of war betveen 23 August1996 and 11 Septembe 2001 but vino
were ot detained bythe United Sttes. For example, this ategory ofindividualswould
indude peasonswho were captured by the United Setes uncer law-of-war autharities
butwho weretranderred to a patner county or organized amed group. This Gtegory
would al® indude pesonswho were captured by the United Setes under law-of-war
authorities and who werequickly relessed without further detention. For this ategory,
please include the location of the individual's capture, their nationality, the authority
responsibé for ther capture, the authorityto which the individual was tranderred, if
any, and theindividua’s ultimate dispositon.

(c) corresponence or rewmords of ®rresponence from any &ageng, entiy, or
instrumentality of the U.S. govenment to the ICRC notfying the ICRC tha an
individual isin U.S. custody undehe laws of war.

(d) corresponence or rewmords of ®rresponence from any ageng, entily, or
instrumentality of the U.S. govenment to the ICRC coneming aty individual
assocdited with d Qaedcawho isin U.S. cusbdy unde thelaws of war.

(e) logs or records of any type coneming any visits by epresentatives of the ICRC to
individuals asodated with al Qaedawho aein U.S. custody undehelaws ofwar.

Thank you or your pranpt atention to this matter. Pease do not hesitate to cortact me if
you require any clarificaions oradditionalinformation.

Respediully sulmitted,

16!

Sterling R. Thomas

Lt Col, USAF

Coung for Mr. al Baluchi

3
DR-397-AAA
201902-12
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DEPARTMENT OF DEFENSE
OFFICE OF THE CHIEF PROSECUTOR OF MILITARY COMMISSIONS
1610 DEFENSE PENTAGON
WASHINGTON, DC 20301-1610

OFFICE OF THE
CHIEF PROSECUTOR

14 February 2019

MEMORANDUM FOR Defense Counsel for Ali Abdul Aziz Ali

SUBJECT: Prosecution Response to 12 February 2019 Request for
Discovery (DR-397-AAA)

1. The Prosecution received the Defense request for discovery
on 12 February 2019. The Prosecution hereby responds to the
Defense request, below in bold.

2. The Defense asserts and requests:

In this litigation, the United States asserts that it was
engaged in a non-international armed conflict with al Qaeda
from 23 August 1996 through at least the capture of the
defendants in United States v. Mohammad et al. Both at trial
and before, the government must demonstrate the existence
of a non-international armed conflict between the United
States and al Qaeda prior to the 11 September 2001 attacks.

The Supreme Court has repeatedly recognized that the
capture and detention of enemy belligerents is a fundamental
incident of war. As a matter of fact, the United States has
consistently captured and detained enemy belligerents under
the laws of war either directly or with the assistance of
partner forces in its post-9/11 conflicts. For example, the
United States operated detention facilities in Afghanistan and
Iraqg, and, of course, the United States continues to operate
the detention facility at Guantanamo Bay. Indeed, the ultimate
disposition of law-of-war detainees captured in Syria and held
by U.S. partner forces like the Syrian Democratic Forces have
figured prominently in recent news reporting.

In light of detention’s integral role in war or armed
conflict, it is likely that if the United States and al Qaeda
were engaged in an armed conflict prior to the 11 September
2001 terrorist attacks then the United States would have
captured and detained individuals associated with al Qaeda
under law-of-war authorities prior to 9/11—just as it did
subsequent to 9/11.

Normally, when the United States exercises its law of war
authorities to detain an individual, it, inter alia, assigns

Filed with TJ Appellate Exh bit 620 (AAA)
25 February 2019 Page 24 of 37

UNCLASSIFIED//FOR PUBLIC RELEASE



UNCLASSIFIED//FOR PUBLIC RELEASE

the detained an individual unique identification number and it
notifies the International Committee of the Red Cross (ICRC).
Typically, in furtherance of its mandate and mission, the ICRC
then visits the law-of-war detainee.

Documents and information that tend to demonstrate the
existence or absence of an armed conflict between the United
States and al Qaeda prior to the 11 September 2001 attacks are
material to Mr. al Baluchi’s defense. Documents and
information relating to U.S. law-of-war detention operations
with respect to al Qaeda between 23 August 1996 and 11
September 2001 are material because they tend to demonstrate
the existence or absence of an armed conflict between the
United States and al Qaeda during that period. As a
consequence, under R.M.C. 701 (c), the government must provide
Mr. al Baluchi with documents and information relating to U.S.
law-of-war detention operations, as they concern individuals
associated with al Qaeda, from 23 August 1996 until 11
September 2001.

Please produce any and all documents or information
relating to U.S. law-of-war detention operations as they
pertained to individuals associated with al Qaeda between 23
August 1996 and 11 September 2001. Such documents and
information include but are not limited to:

(a) rosters of all individuals associated with al Qaeda
who were detained by the United States under the laws of war
between 23 August 1996 and 11 September 2001. Such rosters
should include the name of the detained individual, his or her
nationality or citizenship, the identification number assigned
to the individual by the United States, the duration of his or
her detention, the authority responsibility for his or her
detention (e.g., the U.S. Army, the U.S. Marine Corps, the
U.S. Bureau of Prisons, the U.S. Marshalls Service, etc.), and
the detained individual’s disposition.

(b) rosters of all individuals associated with al Qaeda
who were captured by the United States under the laws of war
between 23 August 1996 and 11 September 2001 but who
were not detained by the United States. For example, this
category of individuals would include persons who were
captured by the United States under law-of-war authorities
but who were transferred to a partner country or organized
armed group. This category would also include persons who were
captured by the United States under law-of-war authorities and
who were quickly released without further detention. For this
category, please include the location of the individual’s

capture, their nationality, the authority responsible for
2
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their capture, the authority to which the individual was
transferred, if any, and the individual’s ultimate
disposition.

(c) correspondence or records of correspondence from any
agency, entity, or instrumentality of the U.S. government to
the ICRC notifying the ICRC that an individual is in U.S.
custody under the laws of war.

(d) correspondence or records of correspondence from any
agency, entity, or instrumentality of the U.S. government to
the ICRC concerning any individual associated with al Qaeda
who is in U.S. custody under the laws of war.

(e) logs or records of any type concerning any visits by
representatives of the ICRC to individuals associated with al
Qaeda who are in U.S. custody under the laws of war.

As an initial matter, several of the co-conspirators in
the East Africa Embassy Attack were, in fact, captured by
the United States, overseas, following the attacks in
August 1998. However, the decision to prosecute those
individuals in federal court made it unnecessary to detain
them under the laws of war, although the United States
certainly would have had the authority to do so. The
principals in the attack against the U.S.S. Cole were still
at-large at the time the attacks of September 11, 2001
occurred. As such, the Prosecution rejects as false the
factual underpinnings for this Defense request that “the
United States would have captured and detained individuals
associated with al Qaeda under law-of-war authorities prior
to 9/11.”

While the Defense continues to insist that “Both at
trial and before, the government must demonstrate the
existence of a non-international armed conflict between the
United States and al Qaeda prior to the 11 September 2001
attacks,” the Prosecution reminds the Defense that this
Commission’s legal ruling that hostilities existed between
the United States and Al Qaeda on or before the 11
September 2001 attacks is res judicata and applies to all
of the Accused for the purposes of any jurisdictional
challenge. See AE 502BBBB. The characterization of the
armed conflict between the United States and al Qaeda is
also irrelevant to the jurisdiction of this commission.

See 10 U.S.C 948a(9). 5
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The Supreme Court, in Hamdi v. Rumsfeld, recognized
that “the capture and detention of lawful combatants and
the capture, detention and trial of unlawful combatants..
are important incidents of war.”! However, it did so in the
context of determining whether or not Hamdi’s detention was
authorized pursuant to the Authorization for Use of
Military Force resolution (AUMF) (115 Stat 224) rather than
setting forth a legal principal by reverse implication
that somehow detention of legal or illegal combatants is a
pre-requisite to the legal establishment of hostilities.

Furthermore, the Defense’s claimed need for such
documents is both overbroad and potentially legally
limitless. 1In the instant request the Defense claims that
“Documents and information that tend to demonstrate the
existence or absence of an armed conflict between the
United States and al Qaeda prior to the 11 September 2001
attacks are material to Mr. al Baluchi’s defense.” The
Prosecution has provided its intended evidence to establish
the existence of hostilities and documents that demonstrate
the “absence of an armed conflict” could theoretically
include every document in the possession of the United
States that does not speak directly to the specific legal
question of whether the United States was in a state of
legal hostilities with al Qaeda. As such it is overbroad.
No system of justice could ever function if a party to the
litigation was required to locate and provide all
documentation reflecting the “absence” of anything.

The Defense request also fails to state how the
requested documents are material to the legal standard to
establish hostilities As has been oft-articulated by the
Prosecution in this case, at trial, and for any
jurisdictional hearing, the Military Judge is bound to
apply the following instruction, articulated by the
U.S.C.M.C.R., as the correct legal standard for
establishing the existence of hostilities:

In determining whether hostilities existed between the
United States and al Qaida, and when it began, you
should consider the length, duration and intensity of
hostilities between the parties; whether there was
protracted armed violence between governmental
authorities and organized armed groups; whether and
when the United States decided to employ the combat

! Hamdi v. Rumsfeld, 542 U.S. 507, 518(2004).
4
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capabilities of its armed forces to meet the al Qaida
threat; the number of persons killed or wounded on
each side; the amount of property damage on each side;
statements of the leaders of both sides indicating
their perceptions regarding the existence of an armed
conflict, including the presence or absence of a
declaration to that effect; and any other facts and
circumstances you consider relevant to the existence
of armed conflict.

See United States v. Hamdan, 801 F. Supp. 2d 1247, 1277-78
(U.S.C.M.C.R. 2011), rev’d on other grounds, Hamdan v.
United States, 696 F.3d 1238 (D.C. Cir. 2012). The
U.S.C.M.C.R. held that this is the proper instruction for
the members to determine whether an armed conflict exists
between al Qaeda and the United States during the charged
time period. Hamdan, 801 F. Supp. 2d at 1277-78. The
U.S.C.M.C.R.’s holding in this regard is binding on this
Commission and the information requested in the instant
discovery motion has no relevancy to any of on these legal
elements.

As the Defense does not cite to any specific theory of
relevance that would reasonably warrant production of the
requested information, nor does the Defense request appear
to be material to the preparation of the defense, pursuant
to R.M.C. 701, the Prosecution respectfully declines to
produce the requested information.

Respectfully submitted,

//s//
Nicole A. Tate
Assistant Trial Counsel
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DEPARTMENT OF DEFENSE
MILITARY COMMISSIONS DEFENSE ORGANIZATION
1620 DEFENSE PENTAGON
WASHINGTON, DC 20301-1620

21 February 2019
MEMORANDUM FOR Trial Counsel
FROM: Sterling R. Thomas, Lt Col, USAF, Defense Counsel for Mr. al Baluchi

SUBJECT: DEFENSE REQUEST FOR DISCOVERY
Documents or Information Relating to the United States decision to prosecute
the East Africa embassy co-conspirators rather than detain them under the
laws of war.

Discovery Request

Defendant, by and through undersigned counsel pursuant to RMC 701, 10 U.S.C. § 949p-
4, Common Article Il to Geneva Convention (III) Relative to the Treatment of Prisoners of War,
the Due Process Clause of the Fifth Amendment, the Confrontation Clause to the Sixth Amendment,
and the Compulsory Process Clause of the Sixth Amendment to the United States Constitution,
hereby requests that the government produce the discovery described below.

Definitions
In this request, the following definitions shall govern:

“Document” means any recorded information, regardless of the nature of the medium or the method
or circumstances of recording.

“Information”™ means any knowledge that can be communicated or documentary material,
regardless of its physical form or characteristics, and to include handwritten, recorded, or electronic
documents.

“Produce” means to convey to the defense without redaction (except as authorized by the military
commission pursuant to MCRE 505) or alteration of any electronically stored information
associated with the document. If the military commission authorizes substitutions or redactions
pursuant to MCRE 505, the word “produce” includes a notation of the Appellate Exhibit number
of the order authorizing the substitutions or redactions. To the extent that responsive documents
are subject to the attorney-client or other applicable privilege. the word “produce” means to provide
a privilege log of any withheld information or documents, along with the facts disclosed in the
responsive documents that are not communications protected by attorney-client privilege, and
documents attached and/or incorporated into the responsive documents that are not otherwise

exempt.
DR-397A-AAA
2019-02-21
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Background

On 12 Februay 2019, M. d Bauchi transmitted DR-397-AAA to the govenmaent,
requesting “al doauments or information relating to U.S. bw-of-war detertion operatons as they
pertained to individuals assogated with d Qaedabetween 23Augug 1996 and 11 &tembe 2001.”
As the Supreme Court has recgnized, law-of-war detertion is afundamentd incident to armed
corflict. As Mr. al Baluchi previoudly expkined, law-of-war detertion’s integrd relationship to
amedcorfli cts makestilikely that, if the Urited Stateswereengagedn an armed coffli ct with a
Qaedaprior 1o 9/11, he United Sateswould hare undeataken law-of-war detention opeationsvis-
arvisindividuals assoiated with al Qaed.

Traditiondly, in the conext of nonintemationd amed coffli cts, it is well acceped that a
state mayuse ether its law-of-war or its criminal-law authoitiesupon @pturing a nembe of an
oppostiond organized amed group. Gnealy, the state has this chdce because in addtion to
fundioning @ the belligerent oppodtion forcein an amed confict, the organized amed group’s
menbers hawe violated the stée’s domest law.

On 14 February 2019, tke govenment reppondedo DR-397-AAA , in pat, by asseting that
“several of the coconsgirators in the East AfricaEmbassyAttack were . . capuredby the Urited
States . . . . Howeva, the decision to pioseate thoseindividuds in federa cout made it
unnecesseay to deain themunde the laws of war, dthough he United Satescertainly would hae
had the authority to do so.”

Documents and information relating to the “decdision to proseawte” co-conspirators of the
EastAfrica emlassybombing in contadistinction to subgding themto law-of-war deertion are
material to Mr. d Baluchi’'s defense Such documents and nformation will capture the fad of the
U.S. govemmernt’'s conempaaneous aalysis d the law appicalde andthe facs rdevant to the
appropiate dispostion ofthe Ead Africaembasyco-conspirators. If, in deading toproseaite the
EastAfrica emlassyco-congirators in fedea crimind cout, the U.S. govenment deermined it
could otherwisedeain themunde the laws of war, then thesedoauments will demongrate that, at
that time the U.S. government made a policy choice to rely on law-erforcemen rather than
traditional military adivities inorder to addess the threa posedby al Qaed. In that ca®, the
doauments andinformaton are mateial to Mr. d Baluch’s defense because theyillwassst him
devdop hs caseby preventing him from pursuing an unfuitful case Howeva, if, in deciding to
prosectie the East Africa emlassyco-conspirators in federal criminal court, the U.S. govenment
deermined tha it lackead the authaity to dgain themunde the laws of war, then the doauments
and informaion pertaining tothat dedsion are mateial to Mr. al Baluch’ s defense because they
are “any other facs [or] circumstances” it suggesthe alsence & anarmed coffii ct betveenthe
United States and al Qeda prior to 9/11, making thembothmaterial and exculpatory.

Whethe the doauments and nformation relating to the United States dedsion to proseate
the East Africa emlassyco-consgirators in federal criminal cout tendto demonstate he exstence
or the absencefanamed coffii ct betveenthe United States andal Qaeda for to 11 Sepemkler
2001, hey are material to Mr. d Baluchi. Pusuantto R.M.C 701¢), thegovernment mug produe
them.
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Request

Pleaseproduce any and d documents or information relaing to the U.S. govanment's
deciion to prosectie the East Africa emlassyco-conspirators in federal criminal court rather than
to subject themto law-of-war detention.

Thank you for your prompt dtention to this matter. Pleasedo not heitate to cortad me if
you require any darificaionsor additiond information.

Respediully submitted,

16l

Sterling R. Thomas

Lt Col, USAF

Coung for Mr. d Baluchi
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DEPARTMENT OF DEFENSE
OFFICE OF THE CHIEF PROSECUTOR OF MILITARY COMMISSIONS
1610 DEFENSE PENTAGON
WASHINGTON, DC 20301-1610

OFFICE OF THE
CHIEF PROSECUTOR

22 February 2019

MEMORANDUM FOR Defense Counsel for Ali Abdul Aziz Ali

SUBJECT: Prosecution Response to 21 February 2019 Request for
Discovery (DR-397A-AAA)

1. The Prosecution received the Defense request for discovery
on 21 February 2019. The Prosecution hereby responds to the
Defense request, below, in bold.

2. In DR-397A-AAA, the Defense states that: On 12 February
2019, Mr. al Baluchi transmitted DR-397-AAA to the government,
requesting “all documents or information relating to U.S. law-
of-war detention operations as they pertained to individuals
associated with al Qaeda between 23 August 1996 and 11
September 2001.” As the Supreme Court has recognized, law-of-
war detention is a fundamental incident to armed conflict. As
Mr. al Baluchi previously explained, law-of-war detention’s
integral relationship to armed conflicts makes it likely that,
if the United States were engaged in an armed conflict with al
Qaeda prior to 9/11, the United States would have undertaken
law-of-war detention operations vis-a-vis individuals
associated with al Qaeda.

Traditionally, in the context of non-international armed
conflicts, it is well accepted that a state may use either its
law-of-war or its criminal-law authorities upon capturing a
member of an oppositional organized armed group. Generally,
the state has this choice because, in addition to functioning
as the belligerent opposition force in an armed conflict, the
organized armed group’s members have violated the state’s
domestic law.

On 14 February 2019, the government responded to DR-397-AAA,
in part, by asserting that “several of the co-conspirators in
the East Africa Embassy Attack were . . . captured by the
United States . . . . However, the decision to prosecute those
individuals in federal court made it unnecessary to detain
them under the laws of war, although the United States
certainly would have had the authority to do so.”

Documents and information relating to the “decision to

prosecute” co-conspirators of the East Africa embassy bombing
in contradistinction to subjecting them to law-of-war
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detention are material to Mr. al Baluchi’s defense. Such
documents and information will capture the fact of the U.S.
government’s contemporaneous analysis of the law applicable
and the facts relevant to the appropriate disposition of the
East Africa embassy co-conspirators. If, in deciding to
prosecute the East Africa embassy co-conspirators in federal
criminal court, the U.S. government determined it could
otherwise detain them under the laws of war, then these
documents will demonstrate that, at that time, the U.S.
government made a policy choice to rely on law-enforcement
rather than traditional military activities in order to
address the threat posed by al Qaeda. In that case, the
documents and information are material to Mr. al Baluchi’s
defense because they will assist him (sic) develop his case by
preventing him from pursuing an unfruitful case. However, if,
in deciding to prosecute the East Africa embassy co-
conspirators in federal criminal court, the U.S. government
determined that it lacked the authority to detain them under
the laws of war, then the documents and information pertaining
to that decision are material to Mr. al Baluchi’s defense
because they are “any other facts [or] circumstances” that
suggest the absence of an armed conflict between the United
States and al Qaeda prior to 9/11, making them both material
and exculpatory. Whether the documents and information
relating to the United States decision to prosecute the East
Africa embassy co-conspirators in federal criminal court tend
to demonstrate the existence or the absence of an armed
conflict between the United States and al Qaeda prior to 11
September 2001, they are material to Mr. al Baluchi. Pursuant
to R.M.C. 701 (c), the government must produce them.

Evidence previously provided to the Defense, and now in
the record of the Commission, has established that on 7
August 1998, Al Qaeda attacked the United States Embassies
in Kenya and Tanzania with car bombs, killing 257 people,
including 12 Americans. Less than two weeks later, on 20
August 1998, the United States responded to the embassy
attacks by striking Usama bin Laden’s training camps in
Afghanistan and a suspected chemical weapons laboratory he
owned in Sudan with more than eighty Tomahawk Missiles.
The same legal justification used for the kinetic military
strikes on Usama bin Laden’s chemical facilities and
military training camps would have certainly permitted the
United States to also detain al Qaida members under the law
of war had it captured them, had the United States chosen
to do so. It did not. Although documents provided to the
Defense indicated that many al-Qaida-affiliated individuals

were killed in those missile strikes, the United States did
2
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not detain any of the individuals that were present at the
factories or the training camps that were bombed in August
1998, nor did it recover any of the bodies of those killed
in the strikes.

As has been repeatedly stated by the Prosecution, it is
the position of the United States that activities by one
branch of the United States Government against Al Qaeda are
not legally or logically exclusive from the existence of
hostilities. Furthermore, the Prosecution disagrees with
the Defense premise that “law-of-war detention’s integral
relationship to armed conflicts makes it likely that, if
the United States were engaged in an armed conflict with al
Qaeda prior to 9/11, the United States would have
undertaken law-of-war detention operations vis-a-vis
individuals associated with al Qaeda.” This is especially
true in light of the circumstances of al Qaida’s attacks on
the United States Embassies in August 1998 and the attack
on the U.S.S. Cole in October of 2000 (including the state
of the United States investigations into both attacks and
what conspirators were still at-large at the time of the
September 11, 2001 attacks). The policy decision to
prosecute these individuals in federal court is irrelevant
to the existence of hostilities, and such documents are not
discoverable pursuant to R.M.C. 701.

As the Defense request readily admits:

Traditionally, in the context of non-international
armed conflicts, it is well accepted that a state
may use either its law-of-war or its criminal-law
authorities upon capturing a member of an
oppositional organized armed group. Generally, the
state has this choice because, in addition to
functioning as the belligerent opposition force in
an armed conflict, the organized armed group’s
members have violated the state’s domestic law.

Clearly, a kinetic attack on two sovereign embassies
overseas, a kinetic attack on a sovereign warship, and a
kinetic attack on sovereign U.S. soil, all by the same
organized armed group, would constitute both hostilities as
well as violations of United States domestic law as well
(regardless of how the hostilities are ultimately
characterized). As such, by the Defense’s own admission,
the “choice” the United States ultimately made in 1998 to

prosecute the East Africa Embassy Bombers in federal court
3
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is irrelevant to the existence of hostilities, and as such

the Defense is not entitled to any such documents that may

exist regarding United States policy decisions to prosecute
the East Africa Embassy Bombers in Federal Court, as it is

irrelevant to any legal issue before the Commission.

In its review of tens of thousands of documents
relating to the United States response to the al Qaida
threat from 1996-2001, the Prosecution does not recall
seeing any documents that state or otherwise establish that
“the U.S. government determined that it lacked the
authority to detain the East Africa Embassy co-conspirators
under the laws of war.” Had the Prosecution uncovered any
such document in its extensive search efforts (or any such
document of arguably similar ilk), it would have already
been provided it to the Defense.

As the Defense does not cite to any specific theory of
relevance that would reasonably warrant production of the
requested information, nor does the Defense request appear
to be material to the preparation of the defense, pursuant
to R.M.C. 701, the Prosecution respectfully declines to
produce the requested information.

Respectfully submitted,

//s//
Clay Trivett
Managing Trial Counsel
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