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MILITARY COMMISSONSTRIAL JUDICIARY
GUANTANAM O BAY, CUBA

UNITED STATESOF AMERICA AE 619R
V. CORRECTED COPY*
RULING
KHALID SHAIKH MOH AMM AD,
WAL ID MUHAMMA D SALIH mmh efense Motion to Waive
MUBARAK BIN ‘AT TASH, Mr. al Hawsawi’ s Appearance at the Military
RAMZI BIN AL SHIBH, Commisgon Sesson Sheduled to begin
AL|1 ABDUL AZIZ AL, March 25, 2019
MUSTAFA AHMED ADAM
AL HAW SAW | 22 March 2019
| =P ackground.
mbmbdm@i@ae(On 12 March 2019, Cours for Mr. Hawsawi filed a motion rejuesting the

Commissia excuse Mr. Hawsawi from attending the Commisson haings shediled for 2529
March 2019 n order to minimizethe anountof prolonged gtting he ha to do, asvell as the
time gentaway from eay acess toa bilet! Couns! for Mr. Hawsawi assert that Mr. Hawsawi
suffers pain from various nmedicd conditions and medica records of Mr. Hawsawi from
Novembe 2018 — dnuay 2019 indcae he ha been diagnosd with analstenods and has
physcd pain with bowel movenents?2 Notwithstanding hese asseitions, Cound for Mr.
Hawsawi also claim that Mr. Hawsawi’ s requestto waive his preserce s madevoluntarily. The
motion did notrequest oral argument.®

mimis@m@iOn 19 March 2019, he Government responded, opposng the motion and

requesting the Commisson follow its well- establshed pracice d requiring Mr. Hawsawi to be

‘mn\E 619D (MAH), Defense Motion to Waive Mr. al Hawsawi’s Appeaarce atthe Military Canmission
Sesson Schedued to bagjin March 25, 2019, ifed 12 March 2019.

mia| ], ot 1-2.

S| 0. At para.6.

‘mmmm/\E 619N (GOV), (U) Govermment Resporse To Defense Motion to Waive Mr. Hawsawi’s Appeaarce atthe
Military Commisson Sesson Scheduied to Begn on 25 March 2019, fled 19 March 2019
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present on 25 March 2019 b recedve hisright to be present advisement in pason and on he
recad.® Therespongincluded a dearaion daed 18 March 2019 from the Senbr Medical
Officer(SMO) at Carmp VII who iscurently reponsble for Mr. Hawsawi’s medical care. The
declaraion desribed Mr. Hawsawi’s medicd condition, hiscurrent medicaions and thelevel
and type of pan Mr. Hawsawi experiences. TheSMO conclidedthat “aslongas Mr. Hawsawi]
has restroom bre&s and isallowed to $and & needed, there would beno nmedicd reason why he
cannotattend and ke present at @mmisson hearings”’ The Government respong, including he
SMO declaration, wasbanner marked “UNCLASSIFIED//FOR ORFICIAL USE ONLY” and
portion marked within. Thesubsantive paagraphsof the MO declaraion weremarked
“(U//FOUO).”

w21 March 2019,Counsg for Mr. Hawsawi replied,® redfirming Mr. Hawsawi’s
requestto waive his appeamance and asserting thatbecause the Government fili ng, to ncludethe
SMO declaration, are marked “For Official Use Only” the Conmisson’s Order in AE 018U°
prohibits Couns! for Mr. Hawsawi from showing thefiling and the SVIO dedardion to
Mr. Hawsawi unless e Government authorizes and marks thefiling as “Releasable to
Mr. al Hawsawi.” In light of the Government respong, Coungl for Mr. Hawsawi also now
request the Commisson (1) produe the SMO to testify; (2) require the Government to

produe all Mr. Hawsawi’'s medicd records © dag; and @) withhold ruling, pemit ora

Sl Sce AE 037H Corrected Order, Goverrmert Motion Regardng Accused s Fresernce Duing Commission
Procedlings, daed 17 Getobe 2012
Sumim\ = 619N (GOV), at Attach. B.

accanmodaton or clange.See AE 442] Order, Mr. d Hawsawi’s Secord Supplemert to AE 442 MAH) Defense
Motion for Appropiate Relef from Interferencewith Right to Participate in Own Deferse Dueto Torture Injuries
daed 3 Anuay 2018.

8ESAE 6190 (MAH), Mr. al Hawsawi’s Redy to Goverrmert Answer to Mr. al Hawsawi’s Motion to Waive
Appeaarce atthe Military Commission Session Scheduledto Begn on March 25, 2019filed 21 March 2019.
auliaSce AE 018U @™ Amend) Secand Amerded Order, Privil eged Written Communication, dated 1 August 2018.

2

Appellate Exhibit 619R
Page 2 of 4

UNCLASSIFIED//FOR PUBLIC RELEASE



UNCLASSIFIED//FOR PUBLIC RELEASE
e i—

S R e e - e e S R LA AR T

argument as thefirst orde of busness on 25 Mrch 2019, ad notrequire Mr. Hawsawi to
appear untl after Coungl have had a oppatunity to addess this isse
2 mmmi\Nalysis.

w1 its Order in AE 442F,1° the Commissioreddressed a smilar motionmade by
Coung for Mr. Hawsawi to waive Mr. Hawsawi’ s apparance dueto pan resulting from his
medicd condiion. In thatruling, the Commisson advised Counsgl for Mr. Hawsawi that if they
believe theAccused’ s waiver of his presence is na voluntary, Coungl have aresponsbility to
raise theisueto the Commisgon. TheConmisson ako gated thatunlessreason is gven to he
contrary, the Commissiorwill continue to assune thatwhen an Acused waives hisright o be
present for these procealings hedoes so volurarily.

mémidel) this case, aliough Counal for Mr. Hawsawi assert his waiver of appeamance
would bevoluniary, like themoton o waive Mr. Hawsawi’ s appeairnce in the AE 442 iries
the current judification for the Commission tallow Mr. Hawsawi to waive his pesenceis
because of pain and discomfort resulting from his nedicd condition. Based on e SMO
declardion, he Conmisson finds no nedicd basis preventing Mr. Hawsawi from appeauring at
the Commisson haringsand a&ssting in hisDefense.!!* The Conmisson dsofindsno good
resson b deviate from its previous pradice of requiring al Accused to bepresent for the first
day of Conmisson haringsand to ke advised of their right o be pesent in pason and on he

recad.

e\ E 442FOrder, Mr. al Hawsawi's Suppement to Defense Mation for Appropiate Relef from Interfererce
with Right to Participate in Own Defense Dueto Torture Injuries, daed 30 ine2017

lmmmmT his is particularly true giventha the Commission’s currert pradice is to alow the Accused to waive ther
appeanrce garting at the first breakof the first sessin. This means the Accused cangeneally depart within the
first two hours

3

Appellate Exh bit 619R
Page 3 of 4

UNCLASSIFIED//FOR PUBLIC RELEASE



UNCLASSIFIED//FOR PUBLIC RELEASE
e e —

S Iy e S e S A S AL R T

mmmCoungl for Mr. Hawsawi assert the Skth Amendment right to confront and coss
examne the VO requires that the Commission ppduce him totestify. Assuming aguendo, this
Sixth Amendment right applies totrials by military commission, tke right isa tial right not
applicable to pretrial motions sich & thisone!?

= he Government has notexplained why it marked its respong and the SMO
declaration in a mamer that pohibits Counsl for Mr. Hawsawi from ghowing the doaiments to
Mr. Hawsawi. TheConmisgon cannot digem any cogent reason for thisdecision.
3.#=3=Ruling. Themotion for Mr. Hawsawi to waive his presence atthe sart of the 25 March
2019 haring and the additional reli ef requested in thereply are DENIED.
4 === QOrder. Not later than 23 March 2019*, he Government will mark its respong (AE 619N
(GOV)) to include the MO declaration, and thisruling in amanner by which Counsl! for Mr.
Hawsawi can show the documents to M. Hawsawi; or the Government will produce the SMO to

tedify at0930 on 25 Mrd 2019.

So ORDERED this22nd @y of March, 2019.

sl
K. A. PARRELLA
Colonel, U S. Marine Corps
Military Judge

*The first €ntence of @ragraph 4 change to 23 March 2019 vice 23 May 2019.
Vonmib S0 Pennsylvania v. Ritchie, 480 US. 39,52 (1987)(“The opinions ofthis Court show that theright to
confrontation is atrial right . . ..").
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