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MILITARY COMMISSONS TRIAL JUDICIARY
GUANTANAMO BAY, CUBA

UNITED STATES OF AMERICA

AEG619M (AAA)
V.
Mr. al Baluchi’s Motion
KHALID SHAIKH MOHAMMAD, WALID for 5050) Heaing
MUHAMMAD SALIH MUBARAK BIN
‘AT ASH, RAMZI BIN AL SHIBH, ALI 18 March 2019

ABDUL-AZIZ ALI, MUSTAFA AHMED
ADAM AL HAWSAWI

1. Timeliness This motionis timely filed.
2. Relief Saught:

a. Mr. d Baluchi respedfully requests that the military commission holda heaing
pursuant to MCRE 505f)(1)(A) on each moion for which noice has been gven
prior to agument on hemotion.

b. Mr. a Baluchi respedfully requests that the military commission arrowly tailor
any in camera hearing unde MCRE 505) to closure necessary to proted
information for which the govemmenthasvalidly claimed clasified information
privilege.

c. Mr. d Bauchi respedfully requests that the military commission oder the
prossaution o provide the defendantswith natice of the classfied information that
isatisue pusuant to MCRE 505h)(2)(A).

3. Overview. Mr. al Baluchi requests a 505f) heaingin connetion with all 505¢) notces,
which is mandatory undcer MCRE 505()(1)(B), butthe proseaution mus first identify the specific
clasdfied information at isste. Mr. al Baluchifurther requests a505h) heaing in conredion with

AES575F (GOV) Government Notice Pursuant to M.C.RE. 5050)(2)(A). Unde the Frst and
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Sixth Amendments Military CommissionsAct, and MCRE 806()(2), this nilitary commissim

mug narrowly tailor any in camera proceedngs to oy the closue recesary to protect material
protected by tre classfied informaion privilege. The Fifth and Sxth Amendments and the
Military Commission#ct, also reguire the presence d Mr. al Baluchi, if he ekects toatterd.

4. Facts

a. On5 March 2019,the military commission issed AE619B Docket Order.

b. On 8 March 2019, M. al Baluchi filed AE619C(AAA) Mr. al Bauchi’s Respong
to DocketOrder (Proposd Order of Mardh). Mr. al Baluchi requested to add to
thedockef inter alia, ora argument on e paxding pkealings in he AE524 ®ries.

c. On15 March 2019, he government filed AE61K (GOV) Government Respong
to Mr. al Baluchi’s Respong to DocketOrder (Proposd Order of Mardh). The
government indicaed its intent to withdraw AE575 Govenment Discovery Status
Updake and Moton. The government obeded to ord argument on pending
pleadings in he AE524 ®ries.

5. Burden of Proof: Upon equest of eithe paty pursuant to M.C.RE. 506(h)1)(B), the

military judge dall conduct a heaing to make alldeterminations conceming the use, relevarcy,
or admissiblity of clasdgfied information prior to conduding any further procealings.

6. Argument:

A. Themilitary commisson must conduct the 505(h) hearing prior to hearing arguments
on the related motions.

Of the motions lised in AE619C (AAA), Mr. al Baluchi seeks a 505() hearng on tle

following:

2
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Underlying pleading 505(@) notice Prior 505(h) orders
AE524RR (AAA Sup) AES24IIl (AAA) None
AE524HHH (AAA) AES24l1l (AAA) None

As Mr. al Baluchi has previoudy argued, @dressng the subsantive motion prior to the
505() heanng prejudices his ability to meke arguments in sipport of his motons. MCRE
505()(1)(B) provides that the military commisson “shall condud¢ such a haring and sall rule
prior to conduding any further proeeedings’ predsely to avoid such pejudice By reversing the
order of the 505h) heaing and the agument ssson, he military commisson prevents he
deferdantfrom adrarcing all of the argument available © him.

B. Theprossation must identify the classfied information at issuein the MCR E 505(h)
hearing.

Pursuant to MCRE 505@), Mr. a Bauchi through counsl has notfied the govemment
and military commission & documents and information marked asor supected to beclasified
that he intends to dislose in connetion with motions a the upaming procealing. MCRE
505()(1)(B) makes aheaing onclassfied information mandabry.

The heaing triggers additional responsbiliti es of the poseaution to noify the déense of
the dassfied information at isste.! MCRE 5050)(2)(A) provides as follows,

(A)  Notice To Accused. Before any heaing iscondicted puisuant to a request

by the tria counsl unde Mil. Conm. R. Evid. 505q)(1), trial counsl shall

providethe acused with noice of the cbsdfied information thatis atissue Such

natice shall identify the spedfic classfied information a isste whenever that

information previoudy has been made avaiéble to the acused by heUnited Sates.
When the United Sates has notprevioudy made the information avaibble to the

1 For this hearing, the govemment has filed aMCRE 505h)(2)(A) notice (AE575P analogous to
a MCRE 505(@) notice with respect to AE575. Athough this isa pemissble use of MCRE
505(h)(2)(A), it does notrelieve the government of specifying clasdfied information at isste in
defense MCRE 505(@) nofices.
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acctsed in connecion with the cag the information may be desribed by gereric

caegory, in such forms as the military judge may approve, rather than by

identificaion ofthe specific information of cmncem to the United Sates.

This noticeis mandabry. Futhermore, the proseaution dutyarises by vittue of the request
for aMCRE 505() hearing, rather than by an ation of the milit ary commisson or the ddense.?
The proseaution notceis pat of theredprocity schemne established by the Secretary of Deferse.
Undea the MCRE 505 framework, the proseaution notce is especialy importnt because the
military commisgon and ddense mug know atthe 5050)(1) hearing for what information the
proseaution is invokingclassfied information privilege.® As with the analogous GPA § 6(b)(1),
“If the govemment wishes toavall itself of [the procedures] to eiminate or andiorate classfied
information dilosure, it mug provide the déendant with noice of thos items d classfied
information in the defendant’s . . . natce which arethe subgad of the . . . pocedure.”*

The proseaution notce required by MCRE 5050)(2)(A) is espedally impartant in this
cae. Among other things, he déense and the military commisson ned to know eadly what
the proseaution thinks isadually classfied. The defense has gven 505() notice for some items

which it believesare improperly marked as clasfied or which the deferse cerivatively marked as

classified only out of an abundance of caution.

2 Compare MCRE 5050)(2)(A) (“Before any heaing is conduded pusuant to arequest by the
trial coung . . ., tia counsl shall providethe acused with noice. . . .") with MCRE 505h)(2)(B)
(. . . hemilitary judge, upon equest of the acused, may orde the trial counsl to provide the
acasd, prior to trial, swch detils . . . ).

3 United Sates v. Zettl, 835 F.2d 1059, 10666 4" Cir. 1987).
4 United Sates v. Collins, 720 F.2d 1195, 1200 1 Cir. 1983).
4
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The proseaution notce requirement in MCRE 505(h)(2)(A) is even more important than
the anabgousrequirement in CIPA 8§ 6(b)(1). The poseaution in amilitary commisgon, unlke
its civilian courterparts, has aduty to ensuethat information is dedassfied to the maximum extent
possble, congstent with the requirementsof nationalseaurity.® Speificdly, the pposeation mus
provide MCRE 505f)(2)(A) notice, among oher reasons,to inform the military commission ad
defense which information the govemment hasbeen able b declassify.

C. Themilitary commisgon should narrowly tailor any closed hearingsto protectMr . al
Baluchi’sright to be present and to apublic trial.

As extensvely briefed in oher pleadings? the First and Sixth Amendment rights toa
public trial require procealingsand judicia documents © be opa to the pubic unlessclosure is
narrowly tailored to proted a compelling governmental interest.” “The smple utilization of the
terms ‘seaurity’ or ‘military necessty’ cannot ke the tdisman in whose presence the protections
of the Sixth Amendment and its guarantee to a pulic trial must \enish?’® The Cout of Military
Appeak suggstedthat one way of balancing conditutional rights with the ned to poted
clasdfied information is to“conduct a preliminary heaing which is closed to the public at which
time the govemment must @mondrate that it has met the heary burden of justifying theimpostion

of restraints on thisconstitutioral right.”®

5 MCRE 5053)(3).

6 See, e.g., AE616A (AAA) Mr. al Baluchi’s Objedion to Gosure of Intepreter’s Testimony.
" See, e.g., United Satesv. Aref, 533 F. 3d 72, 81:8(2d dr. 2008).

8 United Sates v. Grunden, 2 M.J. 116, 121G.M.A. 1977).

%1d. at122 emphasis added).
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Unless the government subnits a prope declaraion pursiant to MCRE 505(h)(1)(C) for
the relevant motions the military commissons only authority to conduct the MCRE 505)
heaingin camerais the gereral closure authority unde RMC 8066)(2)(A). RMC 806¢)(2)(B)
provides that the military commisson may only close a harng upon naking a specific finding
thatsuch cbaure is necessary to proted information the disclosure of which could reasonably be
expecied to damage rational secuity. It is far from self-evident that many of the doaments
contained in 505 naitces areclassfied at all much less pos arisk o nationalseaurity.*?

The military commissions ruling excluding the defendantsfrom dassfied heaings nakes
this narrow tailoring dl the more critical. As explained in detail elsewhere!! Mr. al Baluchi
himself has theright 1o atend the cbsed proeealing requested by he government. Title 10U.S.C.
§ 949d giarantees a defendant theright toattend all “procealings’ except delibeation and voing
unless he ddendant forfeits that right through hisbehaior. Unde the military commisson’s
ruling, however, closngthe haring to tie pubic also meansclosng it to the déendant. Such a
closed haring can only address classfied information, nota mix of classfied and undassfied
information.

7. Requed for Oral Argument: Oral argumentis requested

10 Cf. United States v. El-Hanafi, 2012 US. Digt. LEXIS 23403at *14 (S.D.N.Y. Feb. 24, 2012)
(initially addressing whether CIPA 8§ 4 maerials were actually classfied); United Sates v.

Walizazi, 2011 US. Dit. LEXIS 6783 at*5 n.3(E.D.N.Y. June 24, 201} (“Embedded within

this [CIPA 8§ 4 determination is tre threshold requirement that the sulject maerials be
classified.”); United Sates v. Abu-Jihaad, 2008 US. Dst. LEXIS 7653 & *6-*7 (D. Conn. [eb.

4, 2008)(“Becaise CIPA applies b classfied information, any mabn unde CIPA mug first

establish that the information in question isclassfied.”).

11 AE136 (AAA) Mr. al Baluchi’'s Respong to Govenment Motion Regarding Accused’s
Preserce During AosedProceedngs. Mr. al Baluchi incorporates this peading byreference here.

6
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8. Requed for Witneses None

9. Certificate d Conference: The government has no obgdion © a 505K) hearing.

10. Additional Information: None

11. Attachments:

A. Certificake of Service

Very regectully,

14/ 14/
JAMES G. CONNELL, IlI STERLING R THOMAS
Leaned Counsl Lt Cd, USAF
Deferse Goun<l
114/ sl
ALKA PRADHAN BENJAMIN R. FARLEY
Deferse Coun<l Deferse Gounsl
14/
MARK E. ANDREU
Capt, USAF

Deferse Counsl

Counsdl for Mr. al Baluchi
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Attachment A
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CERTIFICATE OF S ERVICE

I certify that on the 18th dayof March, 2019, | electronically filed théoregoing

document with the Clerk of the Court and served the foregoing on all counsel of record by email.

IIsl]

JAMESG. CONNELL, Il

Learned Counsel
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