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UNITED STATES OF AM ERICA AE 617H (RBS) / AE 620G (RBYS)
V. Mr. Bin al Shibh's Responseto AE 617D
and AE 620CIsswesof Law
KHALID SHAIKH M OHAMMAD |, Reaarding Proof of the Existerce d
WALID MUHAMMAD SALIH Hodilities between the United States and Al
MUBARAK BIN ‘ATTASH, Qaed, the Existerce and Duration o
RAM ZI BIN AL SHIBH, Hodilit ies asan Indructioral Matter, the
ALl ABDUL AZIZ ALI, Existerce d a NonJugiciable Poltical
M USTAFA AHM ED ADAM Quedion, and Juétial Notice asa Matter of
AL HAWSAWI Ledgdative Fact
19 April 2019
1. Timeliness

This respong is imely filed in acaordance with AE 617D620C,entered 4 April 2019.

2. I ntroductory Note

This Brief respondsto the AE 617D/ AE 620COrde direding ead paty (both the
Govemment and the various Accused) to file a brief with the Commisson nd later than 19 April

2019 onthe following ecified issies:

(1) Whether (@) proof of exisence of hdtities (as opposedo nexusto hogilitieg is a
componentof the common subtanive dement esabished by 10U.S.C. § 950p(9;
and (b)if so, whether this Commisson is boundto usethe sane member ingruction
usal in United States. Handan and United States vBahlul.

(2) Whether the Miitary Judgemay ddermine the exisence and duten of hodiiti es

for purposes of 10J.S.C. § 950p(¢ as an insuctiona matter, while reseaving the
quedion of nexusto hodiliti es to the panke
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(3) Whether exigence of hadities for purposes of 10.S.C § 950p(¢ in this casds
to any extent a non-jtisiable pditical quegion.

(4) Whether exigence of hadities for purposes of 10.S.C § 950p(¢ in this casds
to ary exert subject to judcial naice asamatterof legslative fact

AE 617DAE 620C ORD at 5.

Mr. Bin a Shibhis podion is thet both proof ofexistence of hodgilities and rexus to
hodiliti es are comporerts d the comnon subgartive elenert edabished by 10 U.SC. §
950p(c); that the Miitary Jud@ may nd detemine the existerce and duation d hodiliti es for
puposs of 10U.S.C. 8950p€) as an indructioral meatter; that the existence of hodilities for
puposes of 10 U.SC § 950p€) in this caseis a judiciable question within the Commisdon's
power to decide; and the existence of hodilities for puposes of 10U.S.C §950p€) in this caseis

nat sulject to judicial natice asamatter of legslative fact

3. Reservation of Rights

Mr. Ramz bin a Shibh sulmits this Brief respong to the AE 617D/ AE 620COrde
direding hm to brief the Commisdon, whie smultaneoudy resewing al of his rights to
chalenge the persoral jurisdction o this Commisson for ladk of persoral jurisdction dweto an
absrce d hodiiti es ketweenthe United States and Al-Qa‘ida (comnonly referred toin these
proceedngs as“Al Qaed”). By sulmitting this Brief and complying with the Commisson's
Order, Mr. Bin a Shibh does nat in any way waive his right to challenge the Commisson's
jurisdction. Mr. Bin a Shibh wasrever joined to Mr. Al-Hawsawi's 502seies Motion to

Dismiss for Ladk of Persoral Juisdction Due to the Abserce d Hodilities.! Mr. Bin al Shibh

1 Mr. Bin d Shibh dedined joinde in the AE 502 series. AE 502H (RBS) (30 Mar 2017. Later, Mr. Bin d Shibh
requested pemission to cross-exanine withessesonthe hatiliti es issie becatse the tesimony coud ako be gplicable

2
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never had an oppaturity to present his avn witnes®s or eviderce to prove that hodiliti es dd
notexist and coud not tave existed onor before 11 Septembe 2001.Further, Mr. Bin a Shibh
aways urderstood that any ruings or orders issued in the 502 ries coud, at the very mog, be
taken into condderdion in ruings subsguent brough by Mr. Bin a Shibh, bu suwch ordes and
ruings woud nd belegally binding upon im. This Commsson itself mede this poirt clear
when pemitting the othe Accused to altain from joining in the AE 502 seies pesona jurisdidion
itigation pendingreceapt of further discovey. The Commisson cauibnedthat future mations on
the isste woud have to “take into condderaion any niings isswed bythe Commisson,”? bu the
Commisson dd na date thet its ruings with resgect to the clarmges ought specfically agang
Mr. Al-Hawsawi or its findings with respectto the withes®s andeviderce podwced by Mr. Al-
Hawsawi woud belegally binding upon th Accused who hed notbeen joined to the Motion. On
the cortrary, the Commisson was \ery clearin imiting its ruing as spedfically appliceble to

and legally binding upon oly Mr. Al-Hawsawi.

The Commison held, “[w]ith regard to ths particular preeguste for persora
jurisdction, tret finding is sdficient to answer the question aurrently presented regarding Mr.
Hawsawi.” AE 502BBBB (RUL) at 12 (enphesis addad). For the Conmisson to row apply the
ruing to Mr. Bin a Shibh, who did not lave an opportrity to be head, to ague his owvn

motion, or presert his witneses @ eviderce woud amourt to aviolation of bothMr. Bin a

to his future motion ontheissue. SeeAE 5021 (KSM, RBS) (26 Cct 20179). The Military Commission denied the
request, nating that he was not joined onthe motion andthat “to the edent their testimony nay be required for fair
congderation ofrelated orsimilar issues raised in the future by the Movants, such witnesses may be re@lled” AE
520PP(RUL) at 3.

2AE502 (RUL), paa. 5.42).
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Shibhi's due processrights aswell as the spiit and intent of RM.C. 812(*Joirt and common
trials”), which provides that ‘{i]n joirt trials and in common tials, each accused shall be
accaodedthe rights and pivileges asif tried paratl.” The Discusson ndes povide the

following example to il ugrate®:

[W]hen a gipulation is accepteevhich wasmade by only one or some thie accused,
the dtipulation does not applyo those accusadho did not joinit. In such inkances
the members mug be indructed that the stipulaton or evdencemay beconsdered only

with regectto the accusedvith regectto whom it is accefed

Inthe |ane veh, RM.C. 918 sates that ‘{tihe generd findings d amiitary commisdon
state whether the accugd is guty of each dflense chamged. If two o more accugd aretried
together, separate findings asa ead shal be madée’ (enphads added). To hold that Mr. Bin &
Shibh is bound bya Ruling that was issied in resporse to eviderce and witneses pesrted by
Mr. Al-Hawsawi for Mr. Al-Hawsawi's defeng woud defeatnot orly Mr. Bin a Shibh's dwe
process rghts, bu also the very pupos of declination of joinder. In many ca®s,it woud resut
in Molations of anaccugds right to anadeqlate defeng, which is proteded by bothcugsomary

intematioral law andtreates to which the United States is a gate party.*

In light of the foregoing while Mr. Bin a Shibh conplies with the Commissioris Order
by submitting this Brief, he does nd waive his rights to subsquently challenge either the
persoral jurisdction a the sujed-matter jurisdction d this Commisson due to the absrce d

hodilit ies between the United States and Al Qaedh atthe time o his aleged dfenses.

3 Manud for Milit ary Comnissons, 2010 Ed, PART II. Rules For Milit ary Commissions, p. I1-83 (emphasis added).
4 For eanple, Article 14 d the Internationd Covenant for Civil and Political Rights ¢ ICCPR’) guarante€s theright
of an acasedto an adequate defense, including his right “to ddend himself in peson orthroughlegal assstanceof
his own choodng” In cases of co-joined defendants, binding a defendant to a dedsion issuedto a cedefendant's
motion would deprive the acaused of his right to legal asdstance, urlesscounsel of his own choosing ha an
oppatunity to argue the motion on hs$ behalf.

4
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4, Answers to the Mili tary Judge’s Questions

A. Question (1): Whether (a) proof of existence of hostilities (asopposed to nexus to
hostilities) 5 a @mponent of the common substntive elenent esablished by 10
U.S.C. § 950m); and (b) if so, whether this Comnission is bound to use the same
member instruction used in UnitedStates v. Hamdan and United States v. Bahlul.

i. Proof of Existence of Hodilities is a Comporent of the Common Subdantive Element
Established by 10 U.SC. 8§ 950p¢)

Both prodf of the exsterce d hodiliti es aswell as poof of nexusto hodiliti es are
comporents of the common subtantive eement establisted by 10 U.SC. § 950p€), which dates

as follows:

Common drcumgances.An offense spefied in this subchapte[10 U.S.C.S §8 950p
et seq] is triable by nitary conmisson unde this chapte only if the ofense is
committed in the contex of and assdated with hodiliti es

(enphads added).

The term “hodilities” is defined as “any corflict subed to the laws o war.” 10 U.SC.
§94849). Nowherein the Milt ary Commisdons Act (“M.C.A.”) did Congess stipuate that
hodilit ies between the United States and Al Qaedh exsted at the time of the alleged dfenses of
the Accued Therebre, Congess iended to leawe the issie of hodilities tothe discreton and
determination d the couts onthe bads d eviderce peserted bythe Parties In order to prove
that any of the Accued committed an offense puishable bythe M.C.A., the Govemment mug
therebre prove beyond areasorable doubtboth te exsterce d hodilities aswel as ®exus é an
aleged dfense to hodiliti es. It is nd posdble to prove rexus to hodiities utessthe exsterce d
hodiltti es is first edabished. Therebre, the Govemmert mug first prove the exsterce d
hodiliti es beyond areasorable doult. Yet it is nd enough that the Govemment prove orly the

exsterce d hodiliti es. The Govemment's proof of the exsterce d hodilities absrt proof of

5
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nexus between hodiliti es and analleged dfense resits in absud coneqlerces. A dsasssa in
secton 4.C.ic). “Congess Did Not Include Al Qaalawithin the Definition o 'Hodiliti es
becaise Doing So woud Resut in Absud Consgqlerces’ infra., it coud resut in the
Commssgori s persord jurisdction ower a defendant who was amenber of Al Qaedain the
1980s when the United States trained and equipped him to fight the Soviet occupaton of
Afghanistan. As dscussd further under Question (3), infra., tis patently contradicts Congesss
intert to try only menbers o Al Qaedawho drecty patticipate in hodiliti es againg theUnited
Staks, not nembeas of Al Qaalawho, with the diredion and sypport ofthe United States,

patticipated in hodiliti es againg third-party nations soh asthe Sowviet Union.

Therebre, any logcal reading d the plain languege of 10 U.SC. §950p¢) denmandsthat
boththe existence d hodilities and nexusto hogiities mug be poven as comporents of the

comnon subsantive element.

. This Commisgon is Not Bound to Use the Same Menmber Indruction Used in United
States v. Hamdamd United States v. Bahlul

The Conmission is ot bound to e tle sam nmenber instriction ugd in United Staes
v. Hamdan, 801 F. Supp. 2d 1248.6.C.M.C.R.2011)and United Staesv. Bahlul, 820 F.
Supp. 2d 1141Y.S.C.M.C.R.2011) rather, the Commisson is bound byhe defnition o ammed
corflict edabishred bycugomary intematioral law. Hamdan,in dcta comained in afootnog,
provided the following membe indruction for the pupos of deemining the existence of armed

corflict>:

5 United Statesv. Hamdan, 801 F.Supp.2d 1247, 1278 n.54G.CM.C.R. 2011) revd with orders to vacate, 696
F.3d 1238(D.C. Cir. 2012.
6
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With respet to each ofthe ten spdfications [of providing material suppot for
terrorism] before you,the govenment must prove beyond aeasonable doulthat the
adions of the accused took plade the context of and thahey wee assoted with
armed confict. In ddermining whether an amed conlict exiged bdéweenthe United
Statesand & Qaeda andvhenit began, you should cadsr the length, duréion, and
intendty of hogilities béweenthe paties,whether there was protaded amed violence
between govenmentd authotties and organizedrmed groupswhether andwhen the
United States de@edto employ the combacapabities of its armed forces b meetthe
al Qaeda treat the numbe of pesons Kied orwounded on eachide, the anount of
propety damage on eachide, $atements ofthe leades of both &les indicéing ther
perceptons regading the exisence of anamed coniict, incduding the presence or
abence 6 a declaratbn to that effect, ard ary ather facts or circumstances you
consder relevantto deermining the exitence of amed coniict. The paties may ague
the exstence 6 other fact ard circumstances fom which you night reach you
determination regading this issue.ln ddgermining whether the ads of the accused took
placein the context of and we asso@ted with an amed coniict, you should corder
whether the ads of the accused ocead dumng the peiod of an amed coniict as
defined above,whether they were peformed while the accused &ed on behi of or
unde the authaty of a paty to the amed conilict, and wheéher they constuted or
were closdy and subsnially related to hodilities occuiing duing the amed confict
and othe fads and ¢cumgances you coider relevant to this issue.Counsé may
addressthis mater duiing ther closng aguments, andnay suggeis othe factors for
your consderation. Condud of the accused thaccursat a dstance from the area d
confict can &l bein the context of and asdated with amed conlict, aslong ast
was dosdy and subsnially related to the hotlities that compised the conlict.

There areatleas two reasonswhy this indruction is not binding onthe Conmisson. First, the
sanchrd preserted in Hamdan & found in dicta in afootnoe of an owverturned U.S.C.M.C.R.
opirion. Therebre, it is not binding® Secondl, the gandard, which alows members to consder
“any dher facs a circumstances you condder relevart to determining the exsterce d ammed
corflict,”” erabes the Commisson to consder any factors that coud potentially be deened

rekevart tothe exsterce d amed corflict It is thus no tendad atall. It woud permit the

6 SeeParents Involved in Commnunity Schodsv. Seattle Schod District No. 1, 551 US. 701, 737(200%; Mullenv.
Cameon, 255 Supp. 326, 327& n.1(D.C. Cir. 196).
7 United Sttesv. Hamdan, 801 F.Supp.2d 1247, 1278 n.54.SCM.C.R. 2011)
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introdwction o any evidence into the equetion, thereby retroadively imposng an ex pos facto

stancard to the ceiment of the accugd.

Rather, the Commisson shoud us the well-eqaldisted $andad of the Intematioral

Criminal Tribural for the Former Yugodavia, which reld in Proseautor v. Tadié¢ as followsse:

The ted appled [to conirm] the exisence of aniamed conict for the purposes dhe
rules contaed in Common Article 3 focuses otwo aspets of a corifct; the intensty
of the conlict and the organizé&in of thepartiesto the corifct. In an amed confict
of an ntemal or mixed characteythese absely relaed criteria are usedsolely for the
purpose as aminimum, of digingushing an amed conlict from bandry, unorgamnzed
and shotlived insuredions, or terrorist adivities, which ae not subjet to
international humartarian law.

This gandard, which is based primarily ontwo factors—the intendty of the corflict and the
orgarization d the parties to the cofflict—has been reiteratd in courtless leaned treatses and
intematioral legal dedsions. The Intematioral Criminal Tribural for the Former Yugodavia
further fleshed outthe meaning d “intensity” for the pupos of determining when intemal
disturbarces rise to the level of amed corflict in Proseautor v. RamushHaradinaj et al. The

ICTY held as follows®:

Trial Chambers haverelied on indiciive fadors rdevantfor assesng the ‘Intensty"
criterion, none ofwhich ae, in themsdves, esseid to edabish tha the giterion is
sdisfied. These indicive fadors indude the numbe durdion and intendgty of
individual confrontations the type ofweapons and othemilitary equipment usedhe
numbe and cébre of murtions fired; the numbe of pasons and type oforces
partaking in the fightng; the numbe of casudiies the extent of mrial degruction;
and the numbe of civilians fledng comba zones.The involvament of theUN Secuiity
Cound may dso be aefledion of theintendty of a conlict

8 Prosecutor v. Dusko Tadié, |T-941-T, 1.CT.Y. Trial Chamber, 7 May 1997 1 562 (enphass added).
9 Proseautor v. Ramush Haradinaj, Idriz Balaj and Lahi Brahimaj, Judgement, 1T-04-84-T, I.CT.Y. Tria Chanber,
3 Apr. 2008, 149.

8
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Infact the United States Departmert of Defeng’s Law of War Manual in dscussng
what conditutes nonintematioral amed corflict, cites tle Tadié sandard and otler decisons of
intematioral criminal courts, including the Intematioral Criminal Tribural for the Former
Yugodavia and the Intemational Criminal Tribural for Rwanda, that reiterate the sandard based
onthe intengty of the corflict and the organization o the patties. The Law of War Manual states

as follows10:

There has been aange of vigvs on what congitutes an “amed conlict not of an
international chaader” for this purpose.The intenty of the confict and the
orgarization d the parties are criteria that have been assesseddstinguish between
non-nternational armed conlict and ‘internd disturbances anténsons.” A variety of
fadors have been coitered in assedng these dteria and in seekingo diginguish
between amed conlict and intena disturbances and teioss.

The Law of War Manual cites not ofly to the 1997 Tdi¢ judgrment, but aso to
subgguent intemational criminal jurisprudence that relied on7adic¢.*! The Tadié rule forms part
of cusomary intematioral law, which no s$ate canunlaterdly change.1? Rather, sates are bound
by the rules d cusomary intematioral law, which byits \ery definition is unceitaken by dates
becaus trey ceemit to beleglly binding In this manrer, the Redatenert 3d d the Foreign

Reltons Law of the United States defines cugomary intematioral law asresuting “from a

gereral andconsstert practce d states folowed by ttem from a sense of legal obligation.”13

10 United StatesDepartment of Defense, (fice of the General Counsel Law of War Manual§ 3.4.2.2 (2016.
11 For exanple, the Law of War Manud citesProsecautor v. Akayesu, ICTR Trial Charber, ICTR-964-T, Judgment,
1625 (Sept. 2, 1998 (“The concept of armed conflict has drealy been discussed in the previoussedion pertaining to
Comnon Article 3.1t sufficestorecd that an armed conflict is distingushed from internal disturbances by thelevel
of intensity of the conflict andthe degreeof organization of the partiesto the conflict.”).
12 SseeAmerican Law Institute,Restatemant (Third) ofthe Foreign Relations Law of the United States§ 102(1) (1987)
(arule o intemational law is “one that hasbeen accetedas such bythe international comnunity of states”).
13 Restatemant (Third) ofthe ForeignRelationsLaw of the United Sates § 1022).

9
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To adlow menbers to congder any “facts and circunstances youconsder relevart to this
issie,” the Commisdon opensthe doorto albw membes to consder even a nonstate amed
group's “dechraton o war’ agang the United States asa facor as towhether hodilities
existed. Essentially, this means that a nonrstate armed goup carrenowve itsef from the anbit of
a gate’s criminal law and tigger the apficaton o the bws d amed corflict and tke protectons
that it offers to those who drectly participate in hodilities smply byissing aso-caled
“dechraton d war,” therebyrewersing a decaaslong United States practce whereby cegptured
menbers of private amed goups lave always leentreaed as“criminals” andtried for domedic

ctimes sich as errorism, rather than for war crimes @ other violations d the law of war.14

On the basis of the foregoing, the Conmisson is boundto apply the sandard for defining
the exsterce d amed corflict edallisked bycudomary intematioral law, na the incorrect

standard used in United Staesv. Hamdan and United Stagsv. Bahlul.

B. Question (2): Whether the Military Judge may determine the existence and duration

of hostilities for purposes of 10 U.S.C. § 950p(e)s aninstructional matter,

while reserving the question of nexus to hostilites to the panel.

The Mitary Judye may not detemine the existerte and duration dfiostiities for
puposes of 10 U.SC. 8§ 950p¢) as an indructioral matter. As disussed further under “C.
Question (3): Whether existence of hodiliti es for puposes of 10 U.SC § 950p€) in this caseis

to any extent a nonrjudiciable pditical question” infra., the questions of both the exsterce and

14 See AE 488GMAH)/AE 502EMAH), a 1920, for exanples and further discussion (“the Government hes
previously faced piivate amed groups that issied explicit ‘Dedarations of War against itsef, such as the Wedher
Underground,the Symbionese Liberation Army, and the FALN. When it captured their members alive, it invariably
sough indictments in civilian courts under civilian statutes, and when possble tried them under those gatutes. The
groups’ communiqués, however warlike in their language, did na changea thing, no nore than the groups’ sdf-
dedgnation as ‘armes with ‘genenls,’ ‘field marshals, ‘campaigns,’ ‘POWSs,’ and all the ‘pride, ponp, and
circumstance of glorious war”).

10
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duation d hodiliti es requre anintendgve, factbased aralysis for the factfinder to detemmine.
As discus®d further belbw, determining whether ammed corflict exsts requres first deemining
whether hodiliti es are d anintematioral or a norintermatioral characer, which in turn reguires
a corplex facbor-based aralysis. If it is determined that anintematioral ammed corflict exsts,
then any “resat to armed force’ triggers the apgicaton d the law of war.1®> However, if it is
determined that corflict of a nonintematioral characer exsts, a eparae test mugt be gpled to
determine whether sich corflict conditutes isdated and speoadc acts d violerce sulject to
domestic criminal law or ful-blown amed corflict subectto the laws o war. Such facors

include?6:
the numbe, durdion and interisy of individual confrontaions the type ofweapons and
othe military equipment usedhe numbe and cdbre of murtions fired; the numbe of
persons and type of forcesnaking in the fghing; the numbe of casuliies the extent
of maerial degdruction; and the numiveof civiians fleeng comb# zones.The
involvement of the UN Secuity Cound may dso be aefledion of the intenity of a
corflict.
Nothing in the bladk letter of 10U.S.C. 8950p€) or in the M.C.A.’s legdative history
sugegsts thet; (i) Congess itended to dspace the nles under cusomaty intematioral law that
determine when corflict sulject to the bw of war exdts; (i) the exsterce hodlities codd be

determined asaningructioral matter; or (i) the Military Judg coud sled the beginning and

end pants d swch hodilt ies.

15 proseautor v. Dusko Tadié, IT-94-1AR72, 1.CT.Y. AppedsChamber, Dedsion, 20ctobe 1995, 1 70
16 Proseautor v. Ramush Haradinayj, |driz Balaj andLahi Brahimaj, IT-04-84-T, I.C.T.Y. Trial Chamber, Judgerent,
3 Apr. 2008, 149.
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C. Question (3): Whether existence of hostilities for purposes of 10 U.SC § 950c) in
this caseis to any extenta non-justiciable political question.

The edstence ofhodilities in ths case is ajidiciable guestion for puposes of 10 U.SC
§ 950p¢€).1” Nothing in the text, naes, a annaations d the M.C.A. or in the legidative history
suggeeds that Congessexerceed its dscreton in decing that hodgilities ketwweenthe United
States and Al Qaedh existed, ror does the M.C.A. commit the isste of hodilities to the

Legdative a Execuive Brarches in atextudly demongrable way.

i. Existence of Hodiliti es

a) The Only Ingarce in which the Termm “Al Qaed” Appeas in the M.C.A. is in the
Definition of “Unprivileged Enemy Belligerents.”

In dfning “unprivileged enemy bdiigerents” the M.C.A. dates that a menba of Al
Qaed atthe ime d analeged dfense is ceened tofall within the definition o “unprivileged

ereny beligeret.” The M.C.A. daks

Unprivileged eneny bdigerent. Theterm "unpiivileged eney beligerent’ means an
individud (othe than a prileged b#igeren) who:
(A) hasengagedn hodilities agangt the United States orits codtion patners;

(B) haspurposéully and méerially suppoted hoslities agad the United States a its
codition patners; or

(C)wasa martof al Qaeda athe time of the allegad offense undethis chapte

10 U.SC. § 94847).

17 Mr. Bin al Shibhreserves his light to arguethat the edstence of hodiliti es is ajusticiable questionfor purposes of
not only 10 U.S.C.§ 950p€), but aso for all other puposes under the M.C.A, including for purposes of providing
personal jurisdiction under 10 U.S.C. § 94& and § 94&(7).

12
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Onthis besis, whether membership in Al Qaedh atthe ime o the alleged dfense, is, on
its own, astfficient bags to charaderize a defencart asan“unprivileged ereny beligerent” is a
nonjudiciable pditical question uncer the M.C.A.18 This is nd anisste to be deided bythe
judiciary, for thereis “a textualy demondrable conditutioral commitment of the isswe to a
coadinate pditical departmert; or alack d judicially discowerabe and maragealde gsandards

for resohing it.” Baker v. Carr, 369 US. 186 (1962)

However, the 10 U.SC. § 948&/) ddfinition of “urprivileged enemy beligerent” is the
ony ingance in which the term “Al Qaed’ (or its atemate Endish tranditeraions, including
“al Qada,” “Al-Qafida,” or Al-Qa’ida) appeas in the M.C.A.. Nowhere is Al Qaeda nmentioned
in the 894&(9) definition d “hodilities.” Rather, the term “hodilities” is smply defned as “any

corflict suhectto the lans o war.”1°

b) Congess Coud Hawe Referered “Al Qaed” in the Definition d “H odiliti es”

If Congess ntended to make the question of whether hodilities existed onor before 11

Septemba 2001 a nofjudiciable pditical guedion, Congesscoud hawe eady renoved the

18 Mr. Bin a Shibh reserves his light to arguein alater motion or other submission that Congressdid notintend for
military commissons b hdd subjed-matterjurisdiction overacaised who were members in Al Qadala if it could nat
be shown that their membership in Al Qaeada mincided with a gate of hostiliti es between Al Qaala and the United
States. For example, Congressdid na intend for military commissonsto hdd persond jurisdiction ove persons
whose nmembership in Al Qaala was prior to the commencement of hodiliti es between the United States and Al
Qadala or subsequent to the cndusion ofhastiliti es with the United States.

Moreover, Mr. Bin a Shibh reserves his right to aguein a later motion o other submsson that even if the
Commisson hdds that Congress ntended for military commissonsto holl personal jurisdiction ove all members of
Al Qaala, regardlessof whether such membership was prior to or subsequanttothe existence d hostiliti es between
the United States and Al Qaala, that the establishment of such jurisdiction would violate the United States
Congdtitution, the laws of armed conflict, or both. However, given the @mmisson’s instruction to addressonly the
questionsposed by Order AE617D / AE 620C, and gven the cmmplexity of arguments addressingthe dis-aggregation
of persond jurisdiction from the offenseslisted in the M.C.A. within the context of hostiliti es, Mr. Bin a Shibh will
present these aguments a future submssonrather thanin the present Respons Regarding Roof of the Bdstence of
Hostilit ies.
1910 USC. § 948%9).
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guestion from the decisiontmaking power of the couts byadding to the definition of “hodili ties”
the claug “or the corflict betweenthe United Statesandal Qaed,” asfollows, “(9) Hodilit ies.
The em 'hodiliti es' meansany corflict sulject tothe bws d war or the corflict betweenthe
United Statesandal Qaed.” Similarly, Congess coud hawe ex@nded the definition as follows,
“(9) Hodilities. The term "hodilities" means any corflict sulject to the laws o war. For the
avadarce d dould, the corflict betweenthe United Statesandal Qaedhis sulpect to the laws o
war.” Of couse, Congess did not do soCongess did make clearits irtent to include
membership in Al Qaedhas ore of the categories o “unprivileged enemy beligeret’ in 10
U.S.C. § 948a, buCongessdid not do so Wh resped to the definition of hodilit ies. By a plain
reading of the M.C.A., we can corclude that Congess did notintend to make the issie of

hodilities a nonjusticiable question.

c) Congess Did Not Include Al Qaeda within the Definition o “Hodiliti es’ becaus Doing
So wold Result in Abard Consequences.

Corgress dil ot include Al Qaedain the ddinition of“hodilities” because dohg so
withou anytenporal refererce asto when seh hodlities commerced woud restt in absud
coneqterces Including Al Qaed i the defintion o hodiliti es in this way woud presume that
the United States and Al Qaedh lave always keenin a gate o hodiliti es. Of couse, this cannat
be tue; the United States and Al Qaedh dd na alwvays exist, and sothey coud na have always
bee in a gate of hodgilities with ore ancther. When the United Statesand Al Qaed co-exsted,

ther reltonshp was nd always characerized by atte d hodilty.
The rehtonshp o the United States and Al Qaeda ower the couse d the pag 30 yeas
has nd aways keencharactiized as“hodile.” There lave keen griods d direct or, at the very
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leas, indirect cooperaton ketween tre United States and Al Qaedh 20 paticularly in the 1980s,
following the founding of Al Qaeda, which many commentators agree oacurred in 198821
Rdations betweenthe U.S. andAl Qaedh dd eventually became adwersarial, and bythe 2000s
coud be claracerized byouright hodilities arguebly subject to the law of war.?2 By interpreting
the M.C.A. as establishing hotliti es withou making any tempora refererces as towhen sich
hodiliti es commenced, this Commisson woud beforced to find itself conpeent to try any
member of Al Qaedh, regardless d wheter the undellying offenses and membership in Al
Qaed ocurred pror to or subgguent to the commercement of hodilities with the United States.
It woud thus mean that by proving that a Defendant was a member of Al Qaedhat the time of
aleged dfenses, he eenent of hodilities woud be met, evenif menbership in Al Qaedh was
duing aperiod n which relations betweenthe United States and Al Qaedh were Bural or

otherwise nd characelized by hotliti es

For exanple, including Al Qaedh within the definition o “hodilities” woud mean that
this Commisson woud hdd jurisdction in the following serario. An accusdwasa nenber of
Al Qaedh duing the Soviet-Afghan War in the 1980s At this time, the CIA furded, equipped,
andtraned mujahidin, including Al Qaedh members and Afghan Idamist jihadists, in the
common gal of expeling the Soviet Union from Afghanistan. The accued receved training

and funding from the United States throughout the 1980s He then joined Al Qaadain 1988,and

20 seeSdahi v. Obans, 625 F.3d 745, 748D.C. Cir. 201Q (“Althoughthe United States denies having suppated al-

Qaia drecty, it acdknowledges that it provided significant economt and military suppat to the Afghan mujahideen

from approxmately 1981 to 1991").

21 SeePeter Begen, The Osama hinLaden | Know (2d ed) (Free PressNew Yak, 2009, at74-75.

22 3ege.g., MohamedouOuld Skahi, Guantinano Diary (Back Bay Books, 2015, where theauthor, a former detainee

at Guantanano Bay who vas releasedin 2016, @scibesatlengh his relationship Al Qaeda a& tme when e and

fellow mujahidin were suppated and trained by the United States As late & the 1998, the Unted States sippated

the mujahidin in Afghanistan who were attempting to topple thecommunist government of Mohammad Najibullah.
15
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corntinued to recave suport from the United States uril 1992, when the former Soviet-backed
govemment in Afghanistan collapsed. While ke wasamenber of Al Qaed, the Defendart
patticipated in araid and dlage of aSoviet miitary indallation in Afghanistan in Molation d 10

U.S.C. § 950(5).

If the accugd, by vrtue of being amember of Al Qaed withou any examination asto
when hodiliti es againg the United States commerced, is an“unprivileged ereny beligerent”
suljed to the persoral jurisdction o this Commisson, then tle accued will be sulject to this
Commisgoni s jurisdction desyite the fact that, atthe time o committing the dfense, the
Defendart undertook notasinge ad within the cortext of hodilities against the United States. It
woud mean that the Commisson woud hdd jurisdction to try a defendant who aced uner the
owverall or effective cortrol of the United States in achieving the United States’ interests in
expelling the Soviet Union from Afghanistan. Clealy, Congesswoud na intend to proseate
by miitary commisson suwch an actor, who had been trained by the United States © participate in

hodiliti es agand a commnon ereny.

d) Legidative Intent

The fad that Congess did notintend to holl pesora jurisdction ower membeas of Al
Qaed absent proving the existence of hodilities againg the United States is mace clear by the
legislative intent of the M.C.A. Inits original formulation, the M.C.A. of 2006 $ated thet its

pupos was to “try dien urawful enemy combatants engaged in hodilities againg theUnited

Statkesfor violations of the law of war and dher offenses triabde bymiitary commisson”?3 In

2310 USC. § 948b(M.C.A. of 2009.
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light of this legislative intent, it is nd enough for the Govemment to pdrnt to membership in Al
Qaed asthe hags for egabishing persoral jurisdction. Rather, the Govemment nmug prove that
the United States and Al Qaedh werein a gateof hodiliti es at the time an accugd wasamenber

of Al Qaedh andcommitted the alleged offenses.

The gatedlegslative intert makes clear that Congess @ na intend to try defendarts for
war crimes @ other offenses that were committed ior tothe commercement of hodiliti es
betwveen tie United States and Al Qaeda (eg., duing the Soviet-Afghan War). Nor did Congess
intend totry membas of Al Qaedh bllowing the corcluson o the Soviet-Afghan War, prior to
the dart of ermity betweenthe United States and Al Qaedh & sare indeterminate pant in the
1990s Rather, it was Congesss intert to try defendarts who were menbers d Al Qaedch
following the commencement of hodilities between the United States and Al Qaeda. Rather,
Congess intended to try sich actors only if ther offenses were committed within thecontext of
hodiliti es agains the United Staes. However, Congess dd na date when sich hodiliti es

comnerced. Congess therebre inended toleae this quedion tothe couts.

ii. Duration d Hodilit ies

a) Congress Decided not to Define when Hostilities between the United States
and Al Qaeda @nmenced because this WWbRequire a Facttensive Analysis
Entrusted to th€ourts.

Determining whetér a conflict is subject to tHaws of war requires an intensiy
fact-
basdaralsis that first turns oncharacerizing the corflict asintematioral or norrintemationral
andthen apgying a et of teds to the respectve corflict to determine whether it is to be

govemed by donestt criminal laws a the law of war. In the cag d noninternatioral amed
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corflict, the factors look closely atthe facs o the cotfiict to determine whether they reachthe
intensty requred to trigger the apdicaton o the law of war. In declning to make this
determination with resgect tothe coiflict between tle United States and Al Qaedh, Congess

intended to entrug this question to the couts.?4

b) Rules for Determining whether a Corflict is Subject to the Laws d War

Becaus Congessfailed to define the corflict betweenthe United States and Al Qaeda &
acorflict sufed to the laws d war, this Commisson mug apply cusomary intematioral law to
determine whether anintematioral ammed corflict or a nonintematioral ammed corfiict exsts. In
intematioral ammed corfiicts, the employment of any lewvel of force ketween gatestriggers the
exsterce d the corflict. Howeer, becaus tte corflict between tle United Statesand Al Qaedch
involves hodilities againd anonstate amed goup rather than againg a econd &t the
corflict between tle United States andAl Qaedhis not anintematioral amed corflict. Rather, it
is anonrintemational ammed corflict. The analysis for noninternatioral ammed corflict is far
more complex than the rule for intematioral amed corflict, asit requres the applicaion o

factor-basal tests.

24 The fad that Congess explicitly included members of Al Qaala in the 10 U.SC. § 94&(7) definition d
“unprivilegedeneny belligerert,” but failed to make anyreference vhatsoeverto Al Qaedan the 10U.S.C. § 94&(9)
definition of“hostiliti es” or to stipulate when such hostiliti es commenced makes clea that Congressdid nat intendto
address hese questionsby satute.
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The Intematioral Criminal Triburel for the Former Yugodavia (“I.C.T.Y.") mace tre
digtinction ketweenthe teds to be apgied in intemational and norintematioral amed corflicts

clearin Proseautor v. Dusko Tadi¢ (1995)2° The |.C.T.Y. held2:

[W]e find that an armed conflict exsts wheneer there is aresrt to armed force
between states or protaded amed violence beveen govenmentd authoities and
organizel armed groups or bsveen such groupwithin a date.

As s2en from this ceintion, dsparat dandards areapgied when cetermining whether
an intemational versus a noninternatioral amed corflict exsts. Intematoral amed corflict
exists wherewer thereis aresot to amed foce etweengtates (withou digtinction asto whether
swch armed force is potraced o exceedsa patticdar threshdd). Nonrintemational amed

corflict exsts wherewer thereis protracted amed violence between govemmental authorities

and organiz2d amed groupsor between uch groups vithin a gate. Onceit is determined that a

corflict is d anonintematioral characer, a eparak aralysis is requred to determine whether
the corflict mees the threshdds d “protraced’ ammed volerce aswell asanexamnation d the
intensity of the violence and the organization of the paties to the corflict (to diginguish from
leser forms of violence, such asbandiry, rioting, orindividual terrorigt activities, which woud

be suljectto damestt criminal law rater than the bws d war).

25 To the edent that the Commission’s AE 50BBBB Ruling dated 25 April 2018 is inconsistent with Mr. Bin al
Shibh’s proposed use of customary internationd law as thetest for determining whether hostiliti es subjed to the law
of war existed and, if so, when such hodilities commenced, Mr. Bin a Shibh reserves his iight to challenge any
attenpt to apply AE 50BBBB to his case, as he was not joined to the 502 series and dd nothave an oppotunity to
present his own evidence orwitnesses. Moreover, the Gmmisson went out of its way in hobing that its finding with
resped to the edstence of hostiliti es did na apply to Mr. Bin a Shibh orother Defendants who were notjoined in the
Motion. Spedficaly, the @mmission hed, “With regard to this particular prerequisite for personal jurisdiction, that
finding is suficient to answer the question currently presented regarding Mr. Hawsawi.” AE 50BBBB at 12
(emphasis addel).

26 prosecutor v. Tadié, IT-94-1AR72, 1.CT.Y. AppedsChanber, Decison, 2 Qtober1995 {70
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Various aca@gmic teatses nake clearthe dstinction ketweenintematioral amed
corflict, nonintemational amed corflict, andacs d banditry or terrorism suljectto damedic
criminal law. For exanple, L.C. Greens The Contenporary Law of Armed Corflict sttes &

follows27:

[A]cts of violence committed by pivate individuals or groupswhich aeregaded as

ack of terrorism, brigardage, or riots which are d a prely sporadc characterare

outdde the scope of such regtilan and renain subjet to naiond law or spedic

treates ekting to the suppressn or punishment of teorism. Such ads occuring

during an intenationd armed confict may anount to war crimes or grave breaches of

the GenevaConventons orPmtocol | and rende thoseresponible liable totrial under

the law of armed canflict.

To further support this definition, Addtional Protocol 11,28 which apples to non
intemational amed oorflict, dates that it does notapply to “riots, isobted and Poradic acts of
violerce and dher acs d smilar nature,” which are ceenedto be“intemal disturbarces rater

than nonintemational amed corflicts.2°

As referered abo\e, in Tadi¢, the I.C.T.Y. established the following factors for
determining whether violerce risesto the level of a nonintemational amed corflict, thus
triggering Comnon Article 3 onthe intengty of the violence (duration, types d wegoons,
civilians affeced, nunbe of caswalties, etc.)., and aganization d the parties to the confict (to

digtinguish from lesser forms of violence swch asbandiry, rioting, or individual terrorist

27.C. Qeen, The contenporarylaw ofarmed conflict (Juris Publishing, ManchesterUniversity Press200§ at56.
28 The United States signed Additiond Protocol Il on 12Decarber 1977, buit has not yet ratified it. Therefore, while
Additiond Protocol Il is notlegally binding uporthe United States,the United States recognizes various provisions
of Additiond Protocol Il asrestating the postion of binding austomary international law. Moreover, under Article 18
of theVienna Convention on he Law of Tredies, in theperiod between a date’ssigning atreay and the ratification
of the treay, the satemay not undertakeany actonsthat defea the oljed and puposeof the treay. Becatse the US
has notunggned Additional Protocol 11, it should refrain from taking adions hat defea the obed or pumposeof the
Protocol.
29 Additiond Protocol Il, Art. 1.2.
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actvitieg. This rule is part of cugomary intemational law. Congesswasawarethat determining
whether hodiliti es exsted tetwveen tle United States and Al Qaedh and, if sich hodiliti es
exsted, when they commerced, were complex and factintensive inquiries that Congess ddded
not to address by tatute. Rather, Congess opéd to leave the guedion to the decson d the
couts, which mug determine whether anaccugd wasamenber of Al Qaedhat atime that

hodilities between the United States and Al Qaedh exsted.

D. Question (4): Whether existence of hostilities for purposes of 10 U.SC § 950(c) in
this caseis to any extentsubject to judicial notice asa matter of legislativefact.

Judcial nofce pemits factsto beintrodwced into evidece if the truth othefactsis so
well known that it cannd be ressorally doulied. Whenjudicial ndice is faken, facs and
materials may ke adnitted withou being formally introdwced bya witness @ other rule of
evderce or proof With respectto adjudicative facts, ajudicially naticed fact “rmug be ore nat
sulject to reasoabe dspue in that it is either (1) generdly known uriversally, locdly, or in the
area pttinert tothe evert or (2) capabe d accuate andready eétemination byresat to souces
whos accracy canna reasoaby be quediored’3° With respectto judicial natice d law, the
miitary judge “may take judicial natice d domedic law. Insdar asa damedic law is afact that
is of congqterce to the determination o the actbn, the procedual requrenments o Mil. Comm

R. Bvid. 201—ecept Mil. Conm R. Evid. 201@)—apply.”3!

10 U.SC. § 950kc) dates, “Comnmon circumstances. An dffense spedfied in this

stbchepter [10 U.S.C.S. 88 950p esq.] is triable by military conmisson urder this chapter

30M.C.RE 201b).
31M.C.RE 207A(a).
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orly if the dfense is committed in the cortex of andassaiated with hodilities” Nowherein the
text or in the annaations d the M.C.A. did Congessewer gate that, for the puposes d the
apgicaton d the M.C.A., hodilit ies werepresumned to exst betweenthe United States and Al
Qaedh a with any aher nonstate amed goup, ror did Congess spcfy the canmercement,
duation, a end d siwch hodiliti es. Rather, recogiizing that the existerce d hodilities wasa
factintensve isswe that requred examining spedfic facts andcircunstances oraca®-by-ca®
basis, Congess lett the detemination o the exsterce d hodiliti es to the couts. There is
therebre no mtural readng o the M.C.A. that suppats the propodtion that the exgterce d
hodiliti es for puposes of 10 U.SC § 950p€) is to any extent subpd to judcial nofice asa

mater of legslative fact
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CERTIFICATE OF SERVICE

| cetify that on19 April 2019, | etcroricaly filed the foregoing document with the Trial

Judciary and ewved cogesby e-maill onall parties

JIES
JAMES P. HARRINGTON
Leaned Coungl
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