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1. Timeliness This pleading is timely filed, pa AE617D/AE617COrder.
2. Qverview:

1(a): Thedatutory requirement tha the government proveMr. al Baluchi’s condud “took
place in the context of and assaiated with hodilities’ is an dement of dl of the remaning
offenses, with comporents tret include the fad that hodgilitie s a same pant existed betweenthe
United States al al Qaed. The Court of Military Commission Rview hasspecificaly explained
thatthis contextual eement s1ves the function of diinguishing letween true amed conflict and
isolated and goradic violence. Theladk of hodiliti es with a sufficient nexus to he déendant's
condudc is aviable defense, as both he military commissonsand CMCR haveremgnized.

1(b): The military commission is bound by its sapor court to ingruct the members in
the larguage approved in United Staesv. Hamdan.

2. Becaise the contextual element, including itsexistence comporent, isan ement of the
offense, the military commisson may not u® an indruction or ay other device to reduce the
burden on he government to proveit beyond areasonable doubt. In United Staes v. AFNashiri,
the military commission leld that the govemment must pove all fads recessary to a finding o
hodilitie s to the members at tial even thoughit was willing to deferto perceved pditical branch

determinations with resped to jurisdiction.
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3: The determination of hodilities in a military commission is nba nonjusticiable
politicd question because it is nota valugjudgment about he wisdomof hodiliti es, butrather a
statutory dutyassgned to the military commission by th pditical branches. The Supreme Cout,
D.C. Circuit, CMCR, and military commission lhve all rgjected the claim that the determination
of hodilitie s isanonjusticiable pditical question.

4: The only hotilities-relaied legislatve facs auhorized am appropriate r judicial
notice are the various kgal actions eken unde U.S. and inemationallaw.

3. Buden of Proof:

The legal quetions dentified for briefing in AE617D/AE620C Order aise in three
contexts: (1) Mr. d Bauchi’ s challenge to the military commissions persordl jurisdiction over
him; (2) potentia jury ingructions and @) seven of Mr. al Baluchi’s pending motons b compel
discovery.

The govemment beass the burden ofproof pretrial by a preponderance & the evidernce!
that Mr. al Baluchi “purposefully and meterially suppored,” or was*“a part of al Qaeé atthe
time of,”3 “hodilities”* The govemment bears the burden of @ving beyond areasonable doubt

at trial that charged conduct “took plcein the ontext of and aociated with hodiliti es.”® The

1 R.IM.C. 905c)(1) & (€)(2)(B); see also United Staes v. Nashii, 191F. Supp. 3d 1308, 1314 n.5
(C.M.C.R 2016) United Staesv. Khadr, 717 F.Supp. 2d 1215, 1238(M.C.R. 2007).

2§ 94847)(B).
3 88§ 94847)(C), 950((c).
4 § 94847)(A)-(B).

5§ 950p¢).

2
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government, the poponentof the jury indruction at issue here, beass the burden to persuade the
military commission it should novide the ingruction. Mr. al Baluchi beas the burden of
persuasion on he undelying motons b compel discovery.
4. Facts: The histay of Mr. d Baluchi’s persord jurisdiction challenge is comgex, and much
of it is not gertinent to the issies adiressed here. In sunmay, the military commisson has rade
the following rulings which dfect theissues ecified for briefing:
Subect matter jurisdiction

a. Following the 2016 CMCR deision in United Staes v. AFNashiri,® “the question of

whethe hodiliti es existed atthetime of an offense does not sound in subft matter jurisdiction.”’
Procedure for deermining personal juisdiction

b. “[T]he Defense hasraised a olorable issueas © whethe jurisdiction ower the Accused
has been aufficiently established.”

c. “Personaljurisdiction . . . dpends inpat on he fadual eistence of hodiliti es, to the
extent they are required to med the onditionsof 10 U.SC. § 9484)(7).”°

d. It is “appropriate to hold a petrial evidentiary heaing to determine whether it may
propely exerdse peasanal jurisdiction ove the dfected Accused. . . . In that haring, the

Government will bear the burden of proving any facts prereguiste to the personaljurisdiction of

6191 F. Supp. 2d 3d 1308.M.C.R. 2016).
’ AE488 Ruling a 2.

8 AE502 Ruling at2.

91d. at4.

3
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the Commissia by a prepondeance of the evidence.” 1°
Principles gowerning personal jursdiction deermination

e. At sanepoint,a dateof hodilitie s arose between the United States and al Qaeada. “T he
guestion presented hereis not vihether the United States is a was engaged with hodilities with al
Qagla, but whensich hodilitie s began.” *

f. “Congess inended in the M.C.A. 2009 aformulation of the tem “laws of war”
recaynizing that the amed caflict between the United Sates anl al Qaela &isted on @nd for
some time before) Septembe 11, 2001 ... *2

g. “The deisions nade by the Exeautive and Legislative branches regarding whethe and
when an amed conflict exist . . . ae owed grea deference by the Conmisgon.”*3

h. There are “effetive determinations d the pditical branches that hodilities existed as
of Septembea 11, 2001ad for atleast sone peiod bdore. .. .” In the ontext of Mr. al Hawsawi’s
challenge to persordl jurisdction, the military commission“finds it unreeessary to decide a dite

cettain for the commencement of hodilities” 4

10d. at5-6.

11 AE502BBBB a 5. Mr. d Baluchi does not ontest this satemet. He has consigently
mantained that a sate of hogilitie s arose between the United States and al Qaeda on 7 October
2001 wit the bginningof Operation ENDURING FREEDOM.

12 AE502BBBB Ruling at 7.
B1d. at9.

41d. at 11. As notd later in the text, on 3April 2019, he military commisson extended this

ruling to Mr. d Baluchi, AES0ZFFFF Ruling a 4, despte the military commissions refusal to

alow Mr. d Baluchi to patticipate in the litigation on gersordl jurisdiction over Mr. al Hawsawi.

See, eg., AES02EEEE (AAA) Reply to Govenment Respong to Mr. al Baluchi’s Motion to

Schedule Evidentiary Hearng Regarding Persordal Jurisdiction. Mr. al Baluchi will move the

military commission to reconsicer this conclusion in tle near future, given that such
4
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i. “[F]or pumposes of its pasonal jurisdiction of Mr. Hawsawi, hodiliti es—specificaly
amed conflict between the United Sates anl al Qaech—existed as of Septembe 11, 2001, and
for an indeeminate peiod bdore that dae.”1°

j. Asof 3 April 2019 “Given the baes for the Conmisson’s decision, further litigation
cannot reasonably shift this dispogion with regard to the other four Accused. Accordingly, for
purmposes of pasord jurisdiction, these consderations are sufficient to resolve the question of
existence of hodiliti es (whethe it sounds indw, fad, or both) with regard to all five Accused.”*®

5. Law and Argument:

Mr. al Baluchi has challenged the pesonal jurisdiction of the military commisson ove
him, has explained his irtent to rely on a hodilitie s-based ddense at trial, and has roved for
discovery of theeviden® necessary for him to present that déense. In AE617D/AE620C Order,
the military commisgon ordered briefing on five issues relating to he proedure for addessng
various questions relating to e requirements that the govemment prove a conngion béween
Mr. d Baluchi and hotilitie s between d Qaedh ard the United Sates?’

Personal jurisdiction for the puposes of trial by military commision unde the MCA

reangderation is te first oppotunity Mr. a Baluchi will have to addess he issue For the
purposes of thisbrief, however, Mr. al Baluchi will assune arguendothat the ruling remains intact.

151d. at 12; eealso id.at 19. M. d Baluchi will move the military commission taeonsicer this
concluson, in®ofar as it affeds Mr. al Baluchi, butwill assune arguendothat the ruling remans
intact.

16 AES02FFFFat 5. Mr. a Bauchi will also moe the military commission toreconsicer this
concluson, butwill also assune arguendo thet the ruling remans intact.

17 AE617D/AE620C Order at 45.
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relakesto whether a defendant “is an Alien Unprivileged Enemy Combatant (“AU EB”).” 8 The

two goplicable prongsfor AUEBs are that they have 2.“pumposefully and materialy suppored
hodilitie s against the United States a its codlition partners; a [3. were]a part of al Qaeda at the
time of the alkged offense unde this chapter.” 1°

Seprately, the govemment must prove at trial beyond a reasonable doubt hat the
defendantscommittedthe allegedofferses “in the context of and asaciatedwith hodilities” asan
elenent of the dferses?® The CMCR dlls this secand agpect the “contextual element” and Mr.
al Baluchi will adopt this norenclature to avoid confuson with its congruction ofsubpd matter
jurisdiction.?!

The military commission las ruled that “hodilitie s—specificaly amed caflict between
the United States awnl al Qaedh—existed as of Septembe 11, 2001, andor an indeeminate period
before that date” 2> The eistence of hodiliti es is ore component of ajudicial findingof pesonal
jurisdiction unde 8 94847)(B), and will ultimately be a component of the contextual ekment the

government mug proveto the members. Mr. al Baluchi has never contestedthe exstence @

18 Al Nashii, 191 F.3d ©1311. ®dion 948cprovides tha “Any alien unprivileged eneny
belligerent is sulject to trial by military commisson a st forth in thischater.”

19§ 94847). Thegovernment does notasert personaljurisdiction ove Mr. al Baluchi unde the
“dired paticipation” prong

20 8 950p¢).

21 Bahlul, 820 F.Supp. 2dat 1189. The phrase “‘jurisdictional eement’ is a‘colloquialism’ used
by ‘[[Jawyers and judges. Satutes that establish ‘jurisdictional elements not orly contain use of
the term ‘jurisdiction,” but, consident with the description ‘jurisdictional element, trea the
relevant condition as an element of the offense to befound bya jury.” United Staesv. Miranda,
780 F.3d 1185, 119%(C. Cir. 2015).

22 AE502BBBB at 12: ®ealso id. atl9.
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hodilit iesbetweenthe United Sates anl al Qaeda; indeed he has codgstently maintainedthe anset
of hodiliti es on 7 @tobea 2001 wth the bginning of Operation ENDURING FREEDOM.

Althoudh frequently used as alsorthard refererce, the exstence & hodiliti es—whether at
sone point vidence crosed the threshold of amed conflict—is only one omponeit in the
asesanent of whethe Mr. al Bauchi “has pumposfully and meteraly suppored hostilities
against the United States a its coalition partners” or whether “the offense is committed in the
context of and aciated with hodilities.” The CMCR dlls this inqury “intendty” rather than
“existence;” 2% but the impart is the same.

Because the jurisdiction of a military commission is'limited to dfenses cognizable during
time of war,” 2* another of the @mponets of both inquiies is emporl. 2> The military
commissim has reagnized this component in addressng quetionsof the onst and duration o
hodiliti es, including in ae ofthe issues ecified for briefing.?® Like the military commission,
the CMCR s this issi “duration.” 2’

With these principles inmind, Mr. al Baluchi addesses theissues gecified for briefing in

AEG617D/AEG20:

23 Bahlul, 820 F. Supp. 20t4.189.
24 Hamdan v Rumsfeld, 548 U.S 557, 596 2006)(plurdlity op.).

25 Hamdan, 548 US. at599600. The Hamdan “plurality suggested that the corflict against al
Qaalabegan onlyafter Septembea 11, 2001, andie enatment of the AUMF.” In re A-Nashin,
835 F.3d 110, 13™M(.C. Cir. 2016).

26 AE617D/IAE620Cat5 (“W hethe the Milit ary Judg may detemine the existence aml duration
of hodilities . . . .).

27 Bahlul, 820 F. Supp. @ at 1189. An assssmnent of hodiliti es also contains a gegraphical
component. Handan, 58 U.S. at 597-98p{urality op.); Bahlul, 820 F. Supp. 2dtd.190.

7
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(1) Whether (a) proof of existence of hodili ties (asopposed to nexus to hodilit ies) is a
component of the common substantive element established by 10 U.SC. § 950(c)?

Yes Each of the five remaning charged off enses contains asan ekment that specified
condud “took placein the ontext of and was asciated with hodiliti es.”28 In Part IV of the
Manual for Military Commissions, énominated “Crimes and Elemants;’ the Secretary of Deferse
prescribed this element for ead offense in the 2009 MCA.2° The military commissions framing
of “the mmmon subantive element established by 10 U.SC. § 950p¢)” corredly reagnizes that
8§ 950p(€) establishes asinge element, albeit onewith components.

Proof of he @ntextual elerment

The CMCR deision in United Staes v. Al-Nashiri*° established thatthe government mug
prove that conduct “took dace n the catext of and ascaciated with hodilities” as an etment of
eachofferse attrial. Underfundamental terets @ Americanlaw, the government mug prove e
fact necessary to conviction (or increased punisiment), which includes in thiscase the eistence
of hodilities.

Over the couse of his hodilities litigation, Mr. Al-Nasiri advanced two separate
arguments first, thet the United Sates anl al Qaeda were rot ergaged in an amed caiflict in
Yemenin 2000 lecawse Resdent Clinton determined that the United Sateswas atpeace;ard

secand, that an alleged aQaed atack on the French vessel MV Limburg was not in he ontext

28 8 950p¢).

29 S, eg., MMC IV(5)(1)(b)(3) (“ Thekilling took pacein the @ntext of and was asciated with
hodiliti es.”); IV(5)(2)(b)(5) (“The attack took plcein the context of and was asciated with
hodilities.”).

%0191 F. Supp. 3d 130€(M.C.R. 2016).
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of ard was ascciated with ary purported amedconflict betweenthe United States anl al Qaeda.
In 2016, he CMCR aldressed the second of Mr. Al-Nashiri’ s two hodilities challenges, and
autharitatively established thatthe govemment mug provethe @ntextual element established by
§ 950p¢) attrial 3!

The CMCR in AFNashin reversed the military commission lkecaise Mr. Al-Nashiri and
themilitary commisgon, it held, incorredly addressed the question of “whethe there is sufficient
nexus to United States hosilities” “in jurisdictional terms?3? Unde the CMCR's realing of the
2009 MCA, subpd matter jurisdiction does nohave aything © do with whethethe chaged

condud takes placein the ontext of and associated with hogilities3® In the CMCR's view, the

31 gpecifically, Mr. Al-Nashiri argued that the military commisson lacks jurisdiction over the
charge alleging an atack on the MV Limburg, a Frenchflagged vessl with little or no mnnection
to the United Sates. AE168 Defense Motion to Dismiss Gharges 9-11 for Ladk of Jurisdiction
Unde IntemationalLaw, United Staesv. AFNashri (Attachment B). Thegovernment responckd
that the military commissioncould assett jurisdiction uncerthe protedive principle of international
law, a form of universal jurisdiction. AE168C Government Respong to Defense Motion to
Dismiss Clarges 911 for Ladk of Jurisdiction Unde Intemational Law, United Staes v. Ak
Nashin (Attachment C). Treding the question as a matte of sulect matter jurisdiction, the
military commisson deemined that the government has notcarried a burde to prove “thelast
statutory element for each offense, which iswhethe ‘the onduwct took phcein the @ntext of and
was assaiated with hodilities’” AE168GAE241C Orde, United Staes v. Al-Nashirn
(Attachment D).; seealso Al-Nashin, 191 F. Supp. 3dtd.313 (sumairizing milit ary commisson

rulings.

321d. at 1316; ®e abo AE488 (following this reasoning. The CMCR ckanly differentiated
between peasonal and subgd matter jurisdiction, sonething neithe the government nor Mr. Al-
Nashiri had accomplished in the military commission. “Military commission juisdiction has two
components pasonal and subgd matter. Persordl jurisdiction relates o whethe an acaised isan
alien unpivileged ermy belligerent AUEB) and thereore a prson supect to the Military
CommissionsAct (MCA) who may be proseauted by a military commission wherea sulject-
matter jurisdction relaes to whether the charged offerses are ma@ purishable n MCA
Subchaper VIII.” Al-Nashin, 191 F. Supp. 3dtd311.

33 Theflaw in the CMCR's datutory analysis is tle phrase “triable by military commission’, which
appears to mplicate subpd matter jurisdiction in 8 950p¢) in the same way the same word does
9
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question for subpd matter jurisdiction is onlywhether, “The ofenses, as chaged, are . . . made
punishable unde ‘Chapter 47A—Military Commissions> or the “law of war.” 3

Once the CMCR hal dripped it of jurisdictional ovetones, the remaning issue in Al-
Nashir was smply whether the government had to provethe @ntextual ebement required by §
950p(c) prior to trial.*® The CMCR confrmed what is plain enouch from the statute: that the
contextual element“is an dementof the chages.”3’ And ekments, of couse, “mus besubnitted
to a jury, and proved bend areasonable doubt”3® Given thisbasic propostion of aiminal law,
the CMCR held that the military commissionerred in requiring the proseaution to pove the
contextual element in a pretrial session3®

Once he catextal element is uncerstood as an ament it is fundanental that the
government mug provethe «istence of hodiliti es, anong oher comporents, to he membes

beyond areasonable doubt “[T]he Due Roces Clause protects the accged aging conviction

in 8 950t. Buthe D.C. Arcuit has reeded this extud argument. AFNashri, 835 F.3d 8131-32.
34 Al-Nashiri, 191 F. Supp. 3dtd.316.
358 948d; se abo AE488 at 3-4 édoping thisreading of Al-Nashir).

36 “Subchater VIII, ‘Punitive Matters,” 10 U.SC. § 950p¢), provides that anexus b ‘hodiliti es
is one of the ‘commoncircumdances for dl offenses triable by military commissions uner
Chapter 47A, Military Commisgons” Nashin, 191 F. Supp. 3atd317.

371d. at 1322.
38 Apprendi v. New Jersey, 530 U.S 466, 488 2000) (emphasis added).
39 Al-Nashini, 191 F. Supp. 3dtd328.

10
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except upon poof beyond areasonable doubtof every fad necessary to conditute the agime with
which heis chaged.”*°

It makes no dfference to this kasic principle that the dement involves the application of
lawto fads. Indeed, “the gpplicaion-of-legalstandard-to-fact sort of question has typidly been
resolved by juries”*! U.S. lawrecaynizes“the historical ard conditutionally guaranteed right of
criminal ddendants b denand that the jury decide guilt or innoe@nce on every issue, which
includes application of the law to fads.”4?

The eistence of hodilities is one @mponent of the ontextual ekment, and the
government mug proveit beyond areasonable doubtattria like evey other fad necessary to a
finding of guilt.

Existence of hodiliti es asa mmponet of he ontexual element
More secificaly, the QVCR in United Staes v. Bahlul*® explainedthe rebtionshp of the

nature of the alleged hodilities to the contextua element itself. In an extensive discussion

40 In re Winship, 397 US. 358, 364 1970)
41 United Staesv. Gaudin 515 US. 506, 512 1995)

421d. at 513. The tial of Aaron Burr, which the Supeme Court ha usd as an eample of jury
detemination of mixed questionsof law and ad, actually involved the queation of hodiliti es. $e
Gaudin, 515 US. at514;Spaff v. United Staes, 156 U.S 51, 6468 (1895). Aterkilling Alexarder
Hamilton in a duel Mr. Burr assembled an ammy atBlennehasstt Island, ineending toattad either
Spanish posgssons in North America or his polticd opponentPresident Jefferson’s newly
acquired Louisiana Terntory—historians debaé the question. Presiding ower Mr. Burr’s trial for
treason, Chef Jugdice John Marshall ingtructed the jury, “Levying of war is afact which mug be
decided by thejury. The courtmay give genea ingructions onthis as a evey other question
broughtbdore them, butthe jury mugd decide upon t as compounded bfad and law.” Spaf, 156
U.S. at66. Thelaw on this pointhas notchangd in thelast 200 yeas.

43820 F. Supp. 2d 114C(M.C.R. 2011), vacated67 F.3d 1[{.C. Ar. 2014) (en bang.
11

Filed with TJ Appellate Exhibit 617F (AAA)
19 April 2019 Page 11 of 489

UNCLASSIFIED//FOR PUBLIC RELEASE



UNCLASSIFIED//FOR PUBLIC RELEASE

necesaly to its holding thatthe govemment had proved hodiliti es beyond a ressonéble doubtat
trial, the CMCR indicated thatproof of the @ntextual elementnecessarily includes aninquiry into
thenaure of theallegedamedconflict. In other words, he queation of the existence of hodiliti es
is not everable from the other components of the contextual ekement.

The QMCR explained:

The 2006 M.CA., as implemented in the 2007 M.M.C, requires a neus betveen

the chaged condud and an amed conflict to bepunishable. This nexus paforms

an imporiant narowing function in deemining which chaged acts of terrorism

conditute condud punistable by swch a law of war military commission,while

effedively excluding from their jurisdiction isolaed and sporadi acts ofviolence

not within the ontext of an amed conflict. The 2007 M.M.C. ncludes thisnexus

as an eement, requiring proof beyond areasoreble doubt hatthe ofense occurred

in the ontext of an amed conflict.*

Notably, the CMCR used theword “nexus’ more broadly that the milit ary commisson did
in framing this qestion. The military commissions sgedfied isswe usestheword “nexus’ to refer
to thewords “in the ®ntext of and aciated with” as opposd to “hodiliti es.”*° The CMCR, in
contrast describedthe entre eement as aequiring a nexis.

The CMCR's u® of the phrase “isolated and goradic acts of violence” indicates that the
contextual element distinguisles between hodilities and subamed conflict violence as welas

requiring proof of the defendant's conredion to that violence. This phrase is the classc

441d. at 118889 (emphasis adda).
45 AE617D/AE620Cat4 n.18.

12
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description of violence below the threshold for “amed conflict” found inAdditional Rotocol |1,
Article 1.2, which alko govens te @plicaion of Conmon Aticle 3.4 In ather words, t is the
heat of the international law of war regime for determining the existence of regulating non-
international armed conflicts.

The GMCR made ckarthat the catextual elementincludes an eamnaton d the rature
of the amed caflict. The GMCR exlained that the “contextual” element “is cental to
deemining whethe conductis punisable by alaw of war tribunal Consigent with treay law,
custom,and pradice, the determination whether the hodilities in isse satisfy this element is
objedive in nature and gererally relae to the intensty and duraton of those hodilities”*’ The
CMCR separately held that the jurisdictional requirement is ore of the “objective dements” 8

The CMCR male the international law-of-war provenane of the hodiliti es inqury crysta
clearthrough te cigtions n footnok 66 to thisexplanation. Hrst, footnoe 66 dted the test for
the istence of amed conflict in AP 1l 1.2:“This Protocol shall not gpply to stuationsof intemal
disturbanes and tensons, sich a riots, isobted and oradic acts of violence and oher acts of a

similar nature, as not teing amed conflicts” *® Secand, he CMCR cited thejurisdictional eement

46 pProtocol Additional to the Geneva Conventions of 12 Augug 1949, and Rlating © the
Protection of Victims d NonInternational Armead Conficts (Geneva, June 8, 1977; Genewa
Conventions Commentary of 2017 1, available at https//ihl-
databases.icrc.org/applic/ihl/ihl.ng/Comment.xs?adion-openDocument&documentld=D84E3
D5C5EB782FAC1258115003EBES#_To@81072363.

471d. at 1189 (emphasis added); see alsoid. at 1225(stressng the significance of amed conflict
to Congess authority to define war crimes).

48 1d. at 1226.
4 d. at1189 n.66.

13
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of charges in the International Crimina Court, which is textualy smilar to § 950fc), limiting
ICC chages © “protraded amed conflict betveen governmental authorities and orgaized amed
groupsor between such groups”°° which itself derives from the armed conflict standard in Tadic.
The CMCR concludd that “therequirement that the chaged condwct occur ‘in the @ntext of an
asciated with and amed conflict,’” as defined in the M.M.C. and by the military commissiam
judge attrial [is] condgstent with the law of armed conflict and the 2006 M.CA. This element is
fundamental to the military commissions proper exerdse of jurisdiction ower any charged
offerse.”

The QMCR ako made ckarthat the inquiry into the existence of hodilities isevidentiary
in natre. Even though M. Bahlul did not dispu the «istence of hodilities, he CMCR
independatly made a“congderation of therecord in thiscase [to] concludethat hodiliti es rising
to the level of armed conflict existed on orbefore February 1999—thebeginning of the charged
timeframe” > The OMCR reacled this concluson orly “after weighing all the evidence n the
record and recognizing that[it] did not ®eor her the witnesses.” >?

The QM CR's explanation ofthe functioning of the mntextual eement was necessary to its
conclusion tat the government had prove the @ntextual eement beyond a reasonable doubt>?
and is binding on thigourt. TheCMCR provided a omprehensve and detailed explanation of

its view that the contextual element included the nature of the alleged violence as armed conflict

>0 d.

511d.at at 1190.

52 Id
53 |d
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or nat as ascreaning tool for confining the exerdse of a military commissions paers to mattes
governed by thelaw of amed conflict. The coitextual element ako gdays a le in the efort to
confine military commission suject matte jurisdiction to constitutiorall y pemissilde limits.
Lack of hodiliti es duting the owert acts as a déense

The 2008Hamdanmilitary commissiontrial, which provides theingtruction on hosliti es,
denondrates that the acaised may defend agang the government's proof of the contextual
elemeant by presenting evidence that hodilities did na exist atthe rekevanttime. Thus, not only
must the govemment present evidence of the existence of hodilitie s, but tle members will also
evaluae the onst and cope ofthose hodiliti es in deemining whether conduct including ovet
ads, “took plcein the ontext of and asaiated with hodilities.”

In histrial unde the 2006 MCA, Mr. Hamdan agued that atleast with respect to himself,
“a pluraity of the Supeme Court reated a final decision that agtate of amed conflict did not
exist prior to Septembe 11, 2001.%* The government acknowledged that the Supeme Court
plurdlity indicated that aconspracy charge could notbe suppored usng pre-hodilitie s overt acts,
but argued thatthis reasoningwas notpredusve.>®

During aa argument on Mr. Hamdan’s moton, the military commission inited the parties

to brief the quetion of the bejinning of hodiliti s.>® The military commissionasked whether the

54 AE092 Defense Motion to Dismiss Speificaion 1 of Gharge 1 and Decifications 1, 2, 5, 6, 7
and 8 of (harge 2 for Lack of Subjed Matter Juisdiction as a Matter of Res Judicata, United
Staesv. Handan, a 5 (Attachment E).

5 AE097 Govenment's Respong to Motion o Dismiss Speification 1 of Gharge 1 and
Speificaionsl, 2, 5, 6,7 and 8of Charge 2 for Ladk of Subjed Matter Jurisdiction as a Matter
of ResJudicata, United Satesv. Handan, at 8 (Attachment B.

%6 Transcript of 7 February 2008, Uhited Staesv. Hamdan, at 58488 (Attachment S).
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existence of hodilities was an element on which it would ingruct the membe's, and Mr. Hamdan
took the postion tat “it is a suject matte jurisdictional questionwhich doesrit go to tre jury.”’

Mr. Hamdan subnitted a suppementa brief, which adheed to his pogion tat the
existence of hodilities isa question d law for the military judge.®® Mr. Handan argued that a
military commission ld autharity to assess the positions 6 the pditical branches and determine
the beginningand end of an amed conflict.>® The military commissiorruled that the “before, on,
or after” language of the 2006 MCA expandel the scope of chageable offense condud to include
condud before 11 Sptembea 2001 as longs it was related to hosiliti es.5°

The debag continued. In its own suppémental brief, the government responded that the
“armed conflict” requirement (the 2006 MCA preaursor to the 2009 MCA hodiliti es requirement)
“is an element of certain subsantive offenses, and mus, in accordance with the MCA and MMC,
beprovel to hemembaes of the Milit ary Conmmisson beyond aeasoreble doubt”®! Mr. Handan

soudht to exclude erain chaged pe-9/11 mnduct on the basis that it was not related to

571d. at588.

%8 AE123 Defense Suppemental Submission in Support of Defense Motion t© Dismiss
Speificaion 1 of Clarge 1 ad $ecificaions 1, 2, 5, 6, 7 and 8 €harge 2 br Ladk of Subjea
Matter Juisdiction as a Matter of ResJudicata, United Staes v. Hamdan at4-5 (Attadhment G).

91d. a 5-10.

80 AE150 Ruing on Mdion o Dismiss (Res Judicata), United Staes v. Handan, at 5-6
(Attachment H).

61 AE151 Rossaution Respong to the Defense Supplemental Submisson in Support of Defense
Motion to DismissCertain Spedfications for Ladk of Subject Matter Juisdiction as a Matter of
Res Judicata, United Staes v. Handan, at 4 (Attachment I); see also AE152 Defense Seoond
Supplemental Brief in Support of Defense Motion © Dismiss Speificaion 1 of tharge 1 and
Speificaionsl, 2, 5, 6,7 and 8of Charge 2 for Ladk of Subjed Matter Jurisdiction as a Matter
of ResJudicata, United Sates v. Handan, at4-5 (Attachment J).

16
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hodilitie s 52

Addressng Mr. Hamdan’s motion toexclude evzidence, the military commisson reasoned
thatthe nexus toarmed conflict and the amed caflict itself wereinextricably intertwined. The
military commisson hed that ‘whether the acaised’s condwct ‘took placein the ontext of and
was asscciated with an amed carflict is an eement of eachof the dfenses. . . 7% After
explaining its ruling on the nexus requirement, the military commisson contnued, ‘Thus, tle
existence ¢f] a sate [of] armed conflict before 2001 iscleaty a question of fad for the membe's
to decide. Evidene bearing upon e issue may be ofered by eithe sde, and the Conmisgon
will instruct the members appropriately before they retire o deliberate.” 84

With resped to the “start of hodilities’ isste, the military commissionreasored that
evidene of ladk of hodiliti es would negate the ebment of amed conflict thatthe government had
to prove. Themilitary commisson notd the briefing on he politicd question dodrine, but
explained that the govemment“will have b prove attrial that eachof the charged off erseswas

subgantially related to a period o armedconflict. The Deferse, aspart of the tial of the case,

62 See AE166 Defense Motion in Limine to Exclude Eviden® Regarding Transportation Services
Not ConstitutingDired Involvement in Hodiliti es, United Staes v. Hamdan (Attachment K);
AE170 Rossaution Respong to the Defense Motion in Limine to Exclude Evidene Regarding
Trangortation Swvices Not Consituting Dired Involvement in Hodiliti es, United Staes v.
Hamdan (Attachment L); AE180 Defense Reply to Govenment Respong to Defense Motion in
Limine to Exclude Evidene Regading Transportation Services Not Constituting Dired
Involvement in Hodilitie s, United Staesv. Hamdan (Attachment M).

63 AE190 Ruing on Moton in Limine (Transpatation Services) and Start of Hodilities at 1
(Attachment N).

641d. at 2.
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will offer its evidence tha there was noperiod o armed conflict prior to Septembe 11, 2001.%°
The military commissionconcluded that becaise amed conflict was an dement, the military
commissiorwould not étermine the start of hogilitie s, and “themembers shoutl hear and deside
the matter.” ®°

Mr. Handanwenton toactually present a dferse that no amed cafli ct existed between
the United Sates and alQaeda prior to 11 Sptembe 2001, just as Mr. d Bauchi will. Mr.
Hamdan presentedoudic documens ard rules of ergagement usng anintelligence anayst asa
testimonial sponsr.6” Mr. Handan calledaw-of-war expet Professor Geoff Corn to disussthe
significance of rules d engagement to the advent of hodilities.®® The govemment, for its part,
paid Evan Kohlmann toproduce avideo caled the “Al Qaala Pan” for use in proving hotiliti es
betweenthe United States ard al Qaec.®®

The military commisgon cleaty undestood the imporance of evidence about he
existence o nat of amedconflict as impatant to the trial. In ruling onan oljection, the military

commisson eplained, “themembas will be cdled upon o decide when and whethea period o

% d.

%6 |d. Thegovernment relied on heHanmdanmilitary commissionis holding tlat proof of existence
of hodgilities isan dement o the offenses in itslater brief in United Staesv. Al-Nashin. AE104A
Government Respong to Defense Motion © Dismiss Becaise the Convening Autharity Exceeckd
His Power in Referiing This Case to a Military Commission, Wited Staes v. AFNashir, at 7-8
(Attachment O).

7 Transcript of 1 Augug 2008, Uhited Staesv. Hamdan, at365677 (Attachment P).
%8 Transcript of 28 July 2008, Wited Staesv. Hamdan, at2796873 Attachment Q).

% This video, vihich the government has gven noicethatit will introduce in this trial, went on to
form the basis for the CMCR's gatemats d fad in both Hamdanand Bahlul. Se Handan, 801
F. Supp. 2d 61255 n.5; Rhlul, 820 F. Supp. 2dtd159-61 & n.12.
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amed conflict began. So &t's ask the withess questions about fads thatthey can testify to, and
let the members meke that conclusion?” ”©

In itsreview of Hamdan' s conviction, he CMCR relied upon he atual evidence presented
at trial regarding armed conflict for its digusson of hodiliti es. It explained, “The quogtions in
the Satenentof Fact regarding the canflict betweenal Qaed ard the United Satesare fom the
video ‘TheAl-Qaida Pbn, which detaledthe aiginsard gaals o al Qaeda ard Usama bin Laden
to the military commission to suppb a determination that gppellant’s conduct ocurred during
hodilities”

The OMCR readthe amed caflict elementto ke citical to the overall Satutory scheme.
Accordingto the CMCR, it is “the spedfic context of conflict triggering application of U.S. treay
obligationspa Conmmon Article 3[] which meke[s] it cognizable unde the 2006 M.CA.”? The
CMCR explained that, ‘The Supeme Court emphazed the imporiance of this requirement,”
citing the pluraity’s conclusion thet “‘the law of war pemits trial only of offenses “committed
within the peiod of thewar.”” 2

As has often been noted, the CMCR gated that, “The military commisson judge propely

instructed the military commission on thislement,” referiing to the dement “in the context of and

0 Attachment P at3673.

P Hamdan, 801 F. Supp.@at1255 n.5. TheCMCR abko noed the pasage of the Authorizaion
for Use of Military Force and that ‘{sjubsequently” the United Sates engaged in military
operationsin Afghanistan. Id. at1257-58.

21d. at1276.
1d. at1277 & n.53(quoing Handan, 548U.S. at599 n.31 (pirality op.).
19
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.. . aseciated with an amed conflict.” " The CMCR did not nerdy appove an indruction on
what the military commission tas caled the nexus element. Rather, footnoe 54 of Hamdan
approveal both heingructionsabout tejury’s role in deemining whethe violence reahed the
threshold of amed conflict, and the ddéendant's connection to hat amed conflict, asa sngle
paragraph. No aspect of the Hamdan case, including is jury ingtructions, offers any supportfor
the ideathat the military commissioncould remove the existence of hodiliti es from the mambers
congderation.

In summay, every military commission o gppellate court to address the isswe has
concludel that the istence of hodiliti es, sparate from, and in addition to the defendant's
conredion to the hodilitie s, isa component to the requirement that chaged ©ndud “took place

in the ontext of and in asciation with hogiliti es.”

(1) (b) If so,whether this Commisson is baund to use the same member instruction
used in United Statesv. Hamdan and United Statesv. Bahlul?

Yes As the government has congstently argued, the hodiliti es indruction appoved by
the CMCR in United Staes v. Hamdan’® binds the military commission. Therule in the D.C.
Circuit’® is thatholdingsof vacated opinions eman preccential where the higher court expresses

no opinion on e merit of the holding”” In reversing Handan, tie D.C. Qrcuit expressed no

74|d.at 1275 & n.45.
75801 F. Supp. 2dt4278 n.54.

®1n 2016, he CMCR aloptd D.C. Circuit law as bindingauthority. Al-Nashir, 191 F. Supp. 3d
at 1323 n.21.

" See, eg., Action Alliance of Senior Citizensv. Sulivan, 930 F.2d 77, 83 C. dr. 1991).
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opinion on he @ntextual ebment or theingructions, bavingits decision on heingruction intad.
As Mr. al Baluchi explained in AE494D, alhough he Hamdan ingruction does notextually
require independet findingsof both inengty and organizaion, it otherwise “closely trac ] the
indicia of amed conflict identified by heICTY and oher intemationalbodies.” ’®

(2) Whether the Military Judge may determine the exstence and duraion of hodilities
for purposes d 10 U.SC. § 950fc) as an nstr uctional matter, while reserving the
guestion of nexus to hogilities to the panel?

No. The military commissionmay not u® any ingruction or other device which would
lesen the government's burden to prove allfads necessary to conviction beyond areasoreble
doubt Determining the istence and dugtion of hodiliti es as an indructional matter would
violate “the histaical and constitutionally guaranteed right of criminal ddendants b denand that
thejury decide guilt or innocence onevery issue, which includes applicaion of thelawto fads.” ”®

Menber determination d elenents

It is axiomatc that “the Due Roces (ause protects the accged ajaing conviction except
upon poof beyond a reasonable doubtof every fad necessary to conditute the aime with which
he is charged” 8 This fundamental protection prevents the military commissionfrom usingany

instruction which relieves the govemment of part of that burden.®' “[I] n criminal cases the

8 Laurie R. Blank & Benjamin R. Farley, Identifying the Stat of Corflict: Conflict Reaognition,
Operational realities andAccountablity in the Pog-9/11 World, 36 Mch. J.Int'| L. 467, 498
(2015);see ARA94D a 8.

9 Gaudin, 515 US. at513.
80 Winship, 397 US. at364.

81 S, eg., Apprerdi v. New Jersey, 530 US. 466, 478 2000); Sand&romv. Montana, 442 Ub.
510, 523 1{979);Mullaney v. Wilbur, 421 US. 684 (975);United Staesv. United Staes Gypum
Co., 438 US. 422, 430 1978); Morrissette v. United Staes, 342 US. 246, 27475 (1952)
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ultimate test d any device’s constitutioral validity in a given case remans congant: the device
mug not undeminethefadfinder’ s responsbility at trial, based on evdene addued by he Sate,
to find the ultimate facts beyond a reasonable doubt” 82

In United Staes v. Gaudin, he Supeme Court held that acourt could notrelieve the
government of the burden oproving an element byingruction, ewen if thatelement was primatrily
legal in naure. In a poseaution for making false satements unde 18 U.SC. § 1001, hie District
Court hadingructedthe jury thatthe statement chargedin the indictmentwere “material” becaise
it concluded materiality was a legl isste for the caurt to decide. The Supreme Court hetl that
“thejury’s conditutional responshility is not nerdy to deemine the fads, but b gply the law
to tho® fads and daw the ultimate concusion of guilt or innoence.” &

Presunebly, the issue specified soundsn AE502BBBB, which concluds that ddéerence
to the politicd branches allows the military commission toconclude that hodilitie s existed on 11
Septembea 2001, ad AE502H-FF, which extends hat conalison to M. al Baluchi without
allowing evidence o argument Gaudin explained how even a ebkscdly legal quetion like
mateiality is actually composd of law gpplied to composdte histaica fads.8* Similarly,
defererce o the “effecive determinations d the politi cal branchesrequires applicaion o alegal
standad to he historicd fads of whatthe politicd branches did and the inference of whatthose

acionsmeart.

82 Court of Ulster City v. Allen, 442 US. 140, 156 1979)

8 Gaudin, 515 US. & 514.

841d. at512.

22
Filed with TJ Appellate Exhibit 617F (AAA)
19 April 2019 Page 22 of 489

UNCLASSIFIED//FOR PUBLIC RELEASE



UNCLASSIFIED//FOR PUBLIC RELEASE

Al-Nashiri’s distinction between judge and members

Military Judge Pohl’s reasoning in AES02BBBB, in the end, was similar to his reasoning
in Al-Nashiri. In Al-Nashiri, the military commission concluded that, for purposes of personal
jurisdiction, the military commission could defer to the determinations of hostilities by the
Executive and Legislature as a legal question. It further concluded, however, that the existence of
hostilities was a question of fact for the members at trial.

In the first of his hostilities claims in the military commission, Mr. Al-Nashiri moved to
dismiss the charges against him, arguing that the existence and duration of hostilities was a matter
of law determined by judicial notice of a public act of the Executive or Legislature. Forexample,®

The recognition of hostilitics, such that the law of war applies to a particular time and

place, is a political act that must be decided by the political branches, Baker v. Carr, 369 U.S.,

186, 213 (1962) (citing The Protector, 12 Wall. 700 (1871)); Ludecke v. Watkins, 335 U.S. 160,

170 (1948); Al-Bihani v. Obama, 590 F.3d 866, 874 (D.C. Cir. 2010). It is not a question of fact.

When called to adjudicate legal questions that tum on the existence of hostilities, courts must

take judicial notice of “some public act of the political departments of the government to fix the

dates [on which hostilities began and ended].” The Protector, 12 Wall. at 702.
Thus, Al-Nashiri claimed that the existence, duration, and scope of hostilities is a political question
subject to judicial notice rather than a factual element to be proved beyond a reasonable doubt at
trial.

In a responsive brief signed by the Chief Prosecutor in this case, the government argued

85 AE104 Defense Motion to Dismiss Because the Convening Authority Exceeded His Power in
Referring This Case to a Military Commission, United States v. Al-Nashiri. This document is
found in the record at AE488F/AES02D (AAA) Mr. al Baluchi’s Reply to AE488E/AE502C
(GOV) Government Consolidated Response, Attachment B.
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repeakdly that existence,duration, and scope d hostilities is anobjecive fadual determination to
be made B the members at trial. Frst, the govemment argued that “whether the dferse was
committed in the context of and assaiated with hodilities is a @mmondement o fad the
government mug proveat trial.” 8 The government reasonal that “By pladng the hodiliti es
requirement in the puntive matters dion, which lists the ofenses and teir elements, Congess
intended to m&ke the hodilities requrement a common dement of fad for al the triable
offerses”®’ The govemment concluded that, “the hodilitie s requirement is an dement of the
crime.” 88

The government won its argument thatthe eistence, scope, and duration o hodiliti es isa
factual element, to be prove by he government beyond a ressoreble doubtat trial rather than a
politicd question requiring deferenceto the politicd branches. In denying Al-Nashiri’ s motion to
dismiss the military commission (Colonel Pohl, presiding drew a distinction between the
existence of hodilities as an asped of jurisdiction and & an element of proof.8% The military

commisson reasoned that the statement “before, on, orafter Septembe 11, 2001,%° combined

8 AE104A Government Respong to Defense Motion o Dismiss Becaise the Convening
Authority Excealed His Power in Referiing This Case to aMilitary Commisson, United Staes v.
Al-Nashin, at1, 6 Attachment R).

871d. at7.
88 d. at8.

89 AE104F Order, United Staes v. AFNashir, at5. This doaument is found in he record at
AE488FHAES02D, Attachment C.

%10 U.SC. § 948d. Temilitary commisson did not diinguish betveen pasonal and subgd

matter distinction, a difference which accountsfor the contrary ruling in thismilitary commission.

See AE488F/AES02D (AAA) (explaining AFNashin AE104F Order in light of the subgquent

CMCR didinction beéween pesord and sulpect matte jurisdiction); AE488 (denying Mr. d

Hawsawi’ s sujed matte jurisdiction challenge); AE502 (granting an evidentiary heaing on M.
24
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with the Executive allegations in the charge sheet, created a determination of hostilities sufficient
to sustain a finding of jurisdiction and worthy of deference.’!

With respect to proof of offenses, however, the military commission determined that the
existence of hostilities is a question of fact. It found that, “Whether hostilities existed between Al
Qaeda and the United States on the dates of the accused’s alleged acts is a question of fact and an

3392

element of proof, which must be carried by the government.”* The military commission held:*?

a. Existence of Hostilities as a Question of Fact. Whether hostilities existed on the date

of the acts alleged to have been committed by the accused is as much a function of the nature of
hostilities as any particular legally significant act by either the legislative or executive branches
of government. Whether hostilities existed on the dates of the charged offenses necessarily is a
fact-bound determination; moreover, whether a state of hostilities existed is as much a function
of the will of the organization to which the accused is alleged to belong to as the U.S.
government. In determining whether hostilities exist or do not exist, the enemy gets a vote.'
Whether Al Qaeda, the organization of unprivileged enemy belligerents to which the accused is
alleged to be a member, considered itself to be at war with the United States on the date of the
alleged law of war violations is a factor among many to be considered by the trier of fact and is

as relevant as any judgments made or withheld by the President or the Congress.

Accordingly, the military commission determined that, with respect of offenses, the

al Hawsawi’s and Mr. al Baluchi’s personal jurisdiction challenges).

91 AE104F Order, United States v. Al-Nashiri, at 2-6. To be clear, Mr. al Baluchi does not endorse
this reasoning.

92 AE104F, Al-Nashiri, at 5.

B 1d. at 2.
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existence of hodilities is afadual eement the govemment mug prove bgond areasonable doubt
at trial even though he Military Judge could dder to dfective politicd determinationsas alegal
matter.

(3) Whether existence d hogilities for purposes d 10 U.SC. 8 95@(c) in this caeis to
any extent a non-justiciable political question?

No. Thelegal evaluatn of the eistence and sope ofhodiliti es is nota nonjusticiable
paliti cal question becatse it evaluatesthe legal significance of pditical adions rather than their
wisdom. The Supme Court, D.C. Qrcuit, CMCR, aad milit ary commissia have all rejected the
claim that determination of hodilitie s in the context of law-of-war proseaution isanonjusticiable
politicd question. In fad, the mog forceful arguments against the gpplication o the pditical
question dodrine weremade by the government.

Valuejudgnents as patical questions

Primarily, the pditic al question datrine arisesin civil caseswhen aplaintiff aksa federal

court to adjudicate a matter “where judicia intervention is ceamed inapproprate.” % Cours

review claims for nonjudiciability under the six-factor test in Baker v. Carr.®® The pditica

9 United Staesv. New, 55 M.J. 95, 108G.A.A.F. 2001).

9 Al-Tamimi v. Adéson, 916 F.3d 1, 50.C. dr. 2019). TheBaker standad predudes judiial
review of a claim where one d the following is tue:

a textually denondrable conditutional mmmitment of the issue to a coodinae
palitical department; or a lack of judiciall y discoverable and manageable sandards
for resolving it; or the impossillity of dedding without an initial pdicy
deemination of akind cleaty for nonjudcia discretion; or theimpossbility of a
courts undetaking independet resoluion without expressng ladk of the respect
due coodinaie branches of government; or an unusial need for unguestioning
adherernceto a pliti cal decision already made; or the potentiality of embarrasanent
from mutifariouspronowncements byvariousdepartments on onejuestion.
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guestion dodrine ovelaps with courtmartial caes howvever, when a @&ferdant seeks to contest
the dedsion to deploy military force %

Courts, cours-martial, and military commissions canna avoid their responsiliity meely
‘becaise the isstes have pditical implications.” °” “[ T]he Judciary plays a critical role in
enforcing constitutioral and datutory limits in judiciable wartime ases, and [a cour] mug not
hesitate (and has nohesitated) in doing ®, when the ®nsequences are significant.” % At its core,
the judticiability of a clam turns on te diginction béween questioning whethe a politicd
decision was wise or whethe it waslegal.®® For example, the valugudgment who shoudl control
Palestine is pditical, but whether Isradi settlers are committing genocide against Palestiniansis
the aplicaion o legal sardards tofactual circumstances®

Theinquiry into the nature of alleged hodilities ina military commission imposs a legal
description on a et of fads rather than a valugudgment. Evaluatng hosiliti es does notrequire
the military commission toevaluate whether the United States should have entered an armed
conflict with a Qaeala, either when it did a at awy eafier time. Rather, the isste requires the

military commission toevaluate the legal significance of the actions d the Legislature and

Bakerv. Carr, 369 US. 186, 217 1968)

% New, 55 M.J at108;United Sates v.Huet-Vaughn, 43 M.J. 105, 11&.A.A.F. 1995) United
Satesv. Webster, 65 M.J. 936, 953 n.3A\(C.C.A. 2008); United Staesv. Ro&wood, 48 M.J. 501,
507 A.C.CA. 1998).

97 Zitovsky v. Clinton, 566U.S. 189,196 (2012)quoing INS v Chadha, 462 6. 919, 9431983)

% Al Bahlul, 840 F.3d 773 (Kavanaugh, J conairring) (citing A Bahlul, 767 F.3d 1D.C. Qr.
2014)(en bang and Hamén, 696 F.3d 1238[.C. Cir. 2012)as examples).

% El-Shfa Pharm. Indus. ®. v. Uhited Staes, 607 F.3d 836, 84D(C. 20D) (en banJ.
100 Al-Tamimi, 916 F.3d a13.
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Execttive, aswel as—the government argues!®*—decidedly nonpditical actors like alQaed.

“[W]ar is notagame of ‘Simon Says,” and the Resident’s pogtion, while relevant, is not
the only evidence that matters’ to a determination of hodilities.1%> The courts have repeatdly
affirmed their role in the assesanent of the amed conflict undelying this proseaution and
others.!® The CMCR, D.C. Qrcuit, and Supreme Court have all gpressed views on he natire of
the conflct other than deference o the politi cal branches

Hamdan

The postion that Exeautive views shouldcontrol the evaluation of hodilitie s—expressed
in theundelying D.C. Circuit opinion—Ilost in Hamdn, and isfound ony in thedissent. Shorty
after Hamdan's first miitary commissiontrial began, he chalenged its pocedures in D.C.
Court!%* TheD.C. District rejected the govemment’s claim that Mr. Hamdan fell under military
commisgon jurisdiction because the Resident had de¢mrmined Hamdan had been captured in a

conflict with al Qaec proper rather than a caonflict with Afghanistan® On appel, the D.C.

101 Al-Nashiri, 835 F.3d 8136 ( The government respondsthat the eistence of hodiliti es is
established by looking not rerdy to the contemporaneous acts of the politica branches, but b a
totality of the crcumstances including al Qaeda’s conduct.”).

102 Al Warafi, 2015 US. Dist. LEXIS at*15.

103 S, eg., Desmare v. United Staes, 93 U.S 605,611 (1877)Civil War), Banaoft, 3 C.MA.
a 5 (Korean War); Hamilton v. McClaughtly, 136 F. 445, 448Qjr. Ct., D. Kan. 1905)(Boxer
Rebellion).

104 Hamdan v.Runsfeld, 344 F.Supp. 2d 152D.D.C. 2004), ev'd, 415F.3d 3 (D.C. dr. 2005,
revid, 548 US. 557 (208).

1051d. at 16061.
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Circuit determined thet it should dlow Hamdan's military commission to goforward out d
deference to the Resident’s view of the scope and duration of the conflct with al Qaeda 1%

None d the five judgescomprising the majority agreedthat the Execttive could deemine
the rature ard scope d the amed canflict. In the five-Jugice Opinion ofthe Court, the Supeme
Courtregjeded the Exeautive’s claim, promulgated in President Bushs famous nemorandum, hat
the hodilities did not qualify as a conflict nat of anintemational characer.X°’ This true holding
reversed the deision of the D.C. Qrcuit that the President had uniaterd authority to deemine
thenaure of the conflct. A majority of the Courtthusbelieved it need not ceferto the Exeautive’s
charaderization of hodilities.

Similarly, the Hamdan “ plurality suggested that the @nflict agang al Qaeda began only
after Septembe 11, 2001, andhie enatment of the AUMF.”1%¢ The plurality noted that the
temporal mismatch betveen the overt acts alleged ajaing Mr. Hamdan and AUMF and ensuing
hodilitie s“cast doubt on thlegality of the charge.” 1°° Theplurdity cettainly did notbelieve that

the temparal scope of hodilitie s was a on-justiciable pditical question; ony the dissnt did 110

Al-Nashir

In both he military commisson and the D.C. Qrcuit, the govemment has argued

196 Hamdan v Rumrsfeld, 415 F.3d 33, 442 (D.C. dr. 2005), ev'd, 548U.S. 557 Q006)
197 Handan, 548 US. & 629.

1% |n re A-Nashiri, 835 F.8 at137.

109 Handan, 548 US. at598-600 plurality op).

1191d.at 684-87 Thones, J., disenting).
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extengvely that inquiry into the natire of the @nflict does not present apoliticd question. It won.
The D.C. Circuit rejeced Al-Nashiri’ s argument that the determination of hodilities isa pditica
question, and expres=d its full confidene thathe would be #le to present hisddense attrial.

In the Al-Nashir military commission, te government contended that “the eistence of
hodilitie s is an oljective question d fad.”!! The government criticized Al-Nashiri’ s argument
that “the reagnition d hodilities isa‘pdlitical question” on the basis ttet it would “be dedded
by the Military Judg on an incomplete recmrd conssting only of seleded contemporaneous
statemats made by pditical figures”*? The govemment explained that treding hodilities as a
politicd question “fundanentally misundestands te 2009 M.CA. and ignhores binding
U.S.C.M.C.R precalent.” 13 Citing the CMCR dedsions in Hanmdanand Bahlul, the government
pronouned, “Unde the statute and the @aselaw, the dugtion and sopeof the hodiliti es betveen
the United Satesand al Qaedh is anobjecive factual element that the members mus reslve at
trial after recaving an ingruction on he propelega standard.”**

The government continued by hat aguingthat Proseautor v. Tadc and ohe intemational
authority suppat its view, and what it described as CMCR *“holdings] that hodilities daes not

present a politica question:11°

1l Attachment Rat 1, 6.
112|d. at12.
11319,

114 Id

151d.at 13 & n.3 (iting, inter alia, Proseautor v. Tadic, No. IT-94-1-1, Dedsion on Defense
Motion for Intedocutory Appeal on dirisdiction §65 (CTY 1995).
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Although not binding on this Commission, these international cases lend support to the
U.S.CM.C.R.'s holdings in Hamdan and Al Bahiu! that the existence of hostilities is not a
political question in the context of a military-commission trial, but a question of fact for the
members to determine. In this case, the members will decide at trial, upon consideration of the
totality of the circumstances. whether these offenses were committed in the context of and

associated with hostilities between the United States and al Qaeda.

The government went on to explain why the cases Al-Nashiri cited, including Al-Bihani v.
Obama,'"® “do not concern how a member’s panel, in a military commission, should determine
whether a given offense was committed in the context of and associated with some pending or
historical hostilities . . . .”'"” The government specifically distinguished Al-Bihani:'"

Similarly, in Al-
Bihani, the D.C. Circuit affirmed the denial of the petitioner’s habeas petition and deferred to the
executive’s determination that the war against the Taliban and al Qaeda was ongoing. An actual
declaration of war or hostilities, however, is not at issue in this Commission. Al issue here is
whether the members may decide whether certain offenses were committed in the context of and
associated with hostilities, prior to a formal authorization of military force. Nothing in either
Ludecke or Al-Bihani supports the defense argument that this role of the members, as created by

the 2009 M.C.A.. should be displaced by the cherry-picked statements offered by the defense.

The government concluded its brief on the role of hostilities under the 2009 MCA:'"?

116 590 F.3d 866 (D.C. Cir. 2010).
17 Attachment R at 14.

"8 1d. at 15.

119 ld
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The defense provides no legal support for its argument that the existence of hostilities is a
political question in the context of a military commission. The 2009 M.C.A. and binding
U.S.C.M.C.R. precedent establish that the existence of hostilitics is an objective question of fact
for the members to decide.

As explained in the previous section, the government won this argument. On later review
in the D.C. Circuit, Al-Nashiri advanced both theories he had argued in the military commission:
his political question theory and his lack of nexus theory.'” “For its part, the government
contend[ed] that the hostilities requirement is a ‘necessary element of the offense with which he
has been charged’ that the government must prove at trial.”'?!

The D.C. Circuit held that Councilman abstention barred it from resolving his habeas
challenge. Critical to this conclusion was the repeatedly-articulated assumption that Mr. Al-
Nashiri would have a full opportunity to present his hostilities defense to both a military
commission and, later, an Article III court.'**

The D.C. Circuit also addressed Mr. Al-Nashiri’s request for mandamus by comparing the
arguments of the parties. The government argued “that the existence of hostilities is established

by looking not merely to the contemporaneous acts of the political branches, but to a totality of the

circumstances . . . .”'* The court found “[iJmplicit in this argument . . . the notion that the

120" Al-Nashiri, 835 F.3d at 116 (describing procedural history of AE104 rather than
AE168/AE241).

21 Jd. at 118 n.3.
122 1d. at 117, 121 n.4, 123, 129, 130,

12 Id.at 136.
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existence 6 hodilities canbe asessed after the fact, at tial.” ** The caurt explained that “Al-
Nadiri and amici believe the judgments d the pditical branches at the time arewhat mattes; the
government takes a broade view.” 12°

Finally, the D.C. Circuit stressed that “whether hodilitie s against al Qae exsted atthe
time of Al-Nagiri’s alleged offerses ard whether Al-Nashiri’s condud in Yemen took phcein
the ontext of thos hodiliti es, are open quesions”?® It explained that the cags suggstedthe
end d hodilities is a pditical question do not“speak diredly to when hodiliti es begin.”?’
According, the D.C. Qrcuit found nandanusrelief inappopriate, and left the CMCR desision in
place.

Althoudh the D.C. Qrcuit did not pecificdly hold hat evaluation ohodiliti es does not
present apoliticd question, it certainly refused evey invitation to hold hathodiliti es does present
apoliticd question. In faa, the D.C. Qrcuit based its Counciimanruling on heview thatMr. Al-
Nasiri would be able to present his hoslities defense, including its pditica aspeds, to tre
members at tial. The Al-Nashir decision is thus suliantial precalent thatthe deémination of

hodilitie s in amilitary commission poseaution is na a nonjudiciable pditical question.

2009 MCA

The Exeautive and Legislative branches have in fad spoken onwho shoutl deeminethe

124 Id

1251d.at 137.
126 d.
1271d. at138.
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existence and oher aspects of hodilities, and ddegated theduty to he Milit ary Judge and membe's

in the pesordl jurisdiction and contextual ekment provisionsof the 2009 MCA. This gatutory
duty combines with the Conditutional right ©o have evey element of an offense proven bgonda
ressonable doubt © remove the detemmination d hodiliti es from the redm of nonjusticiable
pdlitical questions.

Even if a question is otlerwise committed to the Exeautive or Legislature, a recaynized
role for thejudiciary or aquasi-judicial body means thet the issie is judiciable. Stting en bancin
a case involving Opeation INFINITE REACH, the D.C. Circuit distinguisted the pditical
guestion of whethe the United Sates was jugifi ed in usingcruise missles toattack Sudan from
evaluating the stitus d Guantarano detaneesseized uncer the law of war.*?® Unde D.C. Grcuit
law, “the politicd question dodrine doe notpredude judicia review of prolonged Exeautive
deention pedicaed on a eneny combatnt deemination because the Congitution ecificdly
contemplates ajudicial role in thisarea”'?° The Supeme Court made the same point in Hamdl v.
Rumsfeld: 3% “W hile we accord the greaest resped and consiceraion to tre judgments d military
authorities in netters relating to he atual pooseaution of awar, and eamgnize that the scope of
thatdiscretion iswide, it does not nfringe onthe core role of the military for the courts toexerdse
their own time-honared and onditutionally mandated roles of reviewing and resolvingclaims like
thoe pesentedere”

In addition, evaluation of hodiliti es does not nfringe the politica prerogatives of the

128 E|-Shia, 607 F.2d 8848-49.
129,
130542 US. 507, 5352004)
34
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Exeautive and Legislature because they have assgned that duty to he Milit ary Judge and membea's

in the 2009 MCA. Jusice Breyer’s four-Jugice @mncurrence h Handan explained how statutory
requirements represent the judgment of the political branches the exact pant the military
commisson madein AE502BBBB: “Where a datute provides the onditionsfor the exerdse of
governmental power, its requirement are the result of a delibeative and efledive process
engaging both of the politicd branches 13! Herg Congess atthe request of President Bush, has
assgned to the military judge and members the responsbility to assess anong oher things, tle
existence of hodilities. Thatresponsbility is best served bycartying it out, rather than attempting
to dder it back to the politicd branches who déegatd it in thefirst place

The govemment advanced thisexad postion in AFNashin. It agued specificaly that the
existence of hodilities is na a pditical question triggering separation of powers concems unar
Bakerv. Carr becaise the pditical branches hed empowered the military commission tanake the

determination: 132

131 Hamdan, 548 US. at637 (Breyer, J. conairring).

132 Id
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In this case, there is no separation-of-powers concern. Congress and the
President, through the 2009 M.C.A., created a system of military commissions to try violations
of the law of war and expressly made the nexus to hostilities an element of each offense. Inso
doing, far from removing the determination of the existence of hostilities from the purview of the
Commission, Congress and the President actually empowered the members to decide whether the
government has proven the hostilities element beyond a reasonable doubt in each case. As in
any criminal trial, the members will be asked to weigh the evidence against the legal standards
on which they are instructed, and to make a determination as to guilt or innocence. Therefore,
Baker actually cuts against the defense argument that the political branches must decide the
existence of hostilities, and instead supports the government’s position that the existence of
hostilities is an objective, fact-based inquiry, best left to members.

Finally, the CMCR endorsed this view precisely by approving the instructions on the
existence of and nexus to armed conflict the government claims are binding, notwithstanding
traditional deference to the Executive and Legislature. In footnote 45 of Hamdan, the CMCR
acknowledged Justice Thomas’ position in dissent that the court should “defer{] to the Executive
Branch’s determination that the period of the conflict for military commission purposes began on
or before August 1996 when bin Laden declared jihad against the Americans.”'** But the CMCR
held that the military commission properly instructed the members that they should determine
hostilities, and relied on the evidence at trial to reach its own assessment of the sufficiency of proof

on that element.

In fact, in addressing the capacity of the judiciary to review Executive decisions, the D.C.

133 Hamdan, 801 F. Supp. at 1275 n.45. In Hamdan, the CMCR raised the issue of deference to
political branches not as an issue of non-justiciability, but rather as part of its review of Congress’
authority to define war crimes. Id. at 1266-68.

36

Filed with TJ Appellate Exhibit 617F (AAA)
19 April 2019 Page 36 of 489

UNCLASSIFIED//FOR PUBLIC RELEASE



UNCLASSIFIED//FOR PUBLIC RELEASE

District has relied on he CMCR deision in Bahlul asauthority that, “T he Execuive Branchhas
elsewhere recognized that the exstence & amedconflict camat be taken ér grantedin detanee
ca®s” ** The courtviewed Bahlul's requirement of proofthat an offense occurred in the context
of an amed conflict as an example of stuation inwhich the dugtion of hodiliti esis nota politicd
question requiring ceference.*3°

Except for the Hamdan dissent, the authorities are unanimous in heir view that the
evauation of hodilities falls outsice the pditical doctrine, and is fully justiciable in a military

commission.

(4) Whether existence of hodilities for purposes d 10 U.SC. 8 950(c) in thiscaseis to
any extent subject to judicial noticeasa matter of legidative fact?

No. While existence of hodilities is not suject to judcial notice, sane of the legal and
politicd actionsrelevant to a deeémination ofhodiliti es are, and both gles will probably ask for
judicial notice ofindividuallegal actions asagpropriate.

Judcia notice is auseful subgitute for proof of indisputble fads. MCRE 201 exphins,
“A judicially natiiced fact mug be onenot subgd to reasonable dispue. . . .” MCRE 201@) only
authorizes judicial naiice d adudicaive facs.

“I'n contrast, ‘legidativefads arethos that are ‘related to quesonsof law, policy or lega
ressoning and ‘have relevance to legal reasoningand the lawmaking proess wheher in the

formulation of a legal principle or ruling by a judge or court or in the enadment of a legidative

134 A Warafi, 2015 US. Dist LEXIS 99781 a*10.
13%1d. at *10-11.
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body.” 136 L egidative facts are not gppropriate for presentation o and ondderation bya pane
thatis delibeating onan accused’s guit or sentence as, byddinition, they are relevantto legal
ressoning a lawmaking, not to he fads thatoccurred in a paticular case.”**” The only form of
legislative fad made admissille by the MCRE is damestic or international law.38

Althoudh individuallegal actions Ike the AUMF, promulggtion of rules of engagement, or
notice of use of forceto the United Nations nay be subpd to judicia notice thelegal conclusons
fromthos legal adsarenot A hod of factors, sane U.S. legal, sone U.S. military, and sone al
Qaada will inform the hatly-dispued issie of the onst and sope of hodilities. Othe than
domestic and intemational law, these fads and conclusonsare not subgd to judicial notice

The existence or other aspeds d hodilities in particular are also not sulect to judcial
notice because it would relieve the government of the burden oproving an offense.**° After all,
judicial notice is simpy a spedalized form of member ingruction. Judtia notce like other
evidentiary devices, is sulgda to “the ultimate test d any device’s conditutional valdity . . .: he
device mud not undemine the fadfinder’s responsbility attrial, based on evidene adduced by
the State, to find the ultimate fads beyond areasonale doubt” 14°

None of the quetions posd by the military commisson represent an obgade to Mr. al

136 United Staesv. Lutes, 72 M.J. 530, 534A.F.C.CA. 2013).
137 |d.
1% MCRE 201A

139 seUnited Staesv. Paul, 73 M.J. 274280 (CA.A>F. 2014) United Staesv. Williams, 3 M.J.
155, 156 C.M.A. 1977).

140 Allen, 442 US. at156.
38
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Baluchi’s defense againg the government' s claim of persordl jurisdiction and alegedcondud that
took placein the ontext of and inasciation with hodiliti es. Themilitary commisson should
compel the government to produe the required discovery, then authorizethe paties to goforward
with the pesonaljurisdiction hearing.

6. Requed for Oral Arqument: The defense request aal agument

7. Conference with Opposng Counsel: Not required.

8. Attachments:

Cettificae d Sewice

Al Nashiri Il (AE168)

Al Nashiri 1l (AE1680

Al Nashiri Il (AEL68GAE2410
Hamdan AE092)

Hamdan AEQ97)

Hamdan AE123)

Hamdan AE150)

Hamdan AE151)

Hamdan AE152)

Hamdan AE166)

Hamdan AE170)

. Hamdan AE180)

Hamdan AE190)

Al Nashiri 1l (AE104A)

Hamdan Tanscript 1 Augug 2008
Hamdan Transcript 28 July 2008
Al Nashri Il (AEL104A)

Hamdan Transcript 7 February 2008

WIOUVOZErACTIOMMUO®P
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Very respectfully,

141 141

JAMES G. CONNELL, Il STERLING R THOMAS
Leaned Counsl Lt Col, USAF

114/
ALKA PRADHAN
Defernse Counsl

1141

MARK E. ANDREU
Capt, USAF
Deferse Coun<l

Coungs for Mr. al Baluchi

40

Defernse Counsl

114/
BENJAMIN R. FARLEY
Deferse Goun<l
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CERTIFICATE OF S ERVICE

| certify that on the 19th dayof April, 2019, lelectronically filed theforegoing

document with the Clerk of the Court and served the foregoing on all counsel of record by email.

s/
JAMESG. CONNELL, Il
Learned Counsel
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AE 168
UNITED STATES OF AMERICA
UNCLASSIFIED NOTICE OF

V. DEFENSE CLASSIFIED FILING
ABD AL-RAHIM HUSSEIN MUHAMMED DEFENSE MOTION TO DISMISS
ABDU AL NASHIRI CHARGES 9-11 FOR LACK OF
JURISDICTION UNDER
INTERNATIONAL LAW

26 August 2013

In accordance with the Military Commission Trial Judiciary Rules, the defense provides
this unclassified notice that it has filed a classified motion with the Trial Judiciary. The
classified motion (AE 168) has been filed by electronic delivery via SIPR to the Clerk of Court

and to the prosccution,

{/s// Brian Mizer

BRIAN L. MIZER

CDR, JAGC, USN

Assistant Detailed Defense Counsel

sl Allison Danels
ALLISON C. DANELS, Maj, USAF
Assistant Detailed Defense Counsel

{Isl/ Daphne Jackson
DAPHNE L. JACKSON, Capt, USAF
Assistant Detailed Defense Counsel

Ms/f Richard Kammen
RICHARD KAMMEN
Civilian Learned Counsel
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CERTIFICATE OF SERVICE

1 certify that on 26 August 2013, 1 electronically filed the forgoing document with the Clerk of
the Court and served the forgoing on all counsel of record by e-mail,

fist! Daphne Jackson
DAPHNE L. JACKSON, Capt, USAF
Assistant Detailed Defense Counsel
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MILITARY COMMISIONS TRIAL JUDICIARY

GUANTANAMO BAY

UNITED STATES OF AMERICA AE 168
v. DEFENSE MOTION TO DISMISS
‘ CHARGES IX-XI FOR LACK OF
ABD AL-RAHIM HUSSEIN MUHAMMED JUBISDICTION GNDER
ABDU AL-NASHIRI INTERNATIONAL LAW

August 26, 2013

L. == Timeliness: This request is filed within the timeframe established by Rule for
Military Commission (R.M.C.) 205 and is timely pursuant to Military Commissions Trial
Judiciary Rule of Court (R,C,) 3,7.b.(1).

2 e Reliel Requested: The Defense respectfully requests the dismissal of all charges
related to the MV Limburg, specifically Charges IX-XL

R === Overview:

“The Due Process Clause requires that a defendant prosecuted in the United States
*should reasonably anticipate being haled into court in this country.”” United States v. Lei Shi,
525 F. 3d 709, 722 (9th Cir. 2008) (citing Unired States v. Moreno-Morilio, 334 F. 3d 819, 827
(9th Cir. 2003),  Accordingly, in order 1o be proseculed by the United States there must be a
“sufficient nexus between the defendant and the United States...." United States v. Davis, 905 F.
2d 2435, 248-49 (9th Cir. 1990); See also Unired States v, Brelm. 691 F, 3d 347, 552 (4th Cir.
2012). This is consistent with international law, which authorizes a state to exercise criminal
Jurisdiction for conduct occurring within its territory (territorial principle) or conduct by its own
nationals (nationality principle). United States v. Hasan, 747 F. Supp, 599, 606-07 (E.D. Va,

2010). A state may also proscribe criminal conduct that has a substantial effect within its
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territory (effcets principle) or if the conduct has a substantial effect within ils territory (protective
principle). Id. Because international law provides no basis for the assertion of military
Jurisdiction over Mr. Al-Nashiri for the alleged attack on the MV Limbure, and because the
expansive jurisdictional provisions found in 10 U.S.C, §§ 948¢ and 948d must be construed so as
not to conflict with international law, this Commission lacks jurisdiction to try Mr, Al-Nashir
for crimes related to the MV Limburg.

4. =B urden of Proof and Persuasion: Because this motion challenges the jurisdiction of
the Commission, the government bears the burden of demonstrating that jurisdiction over the

accused is lawtul by a preponderance of the evidence. R.M.C. 805(c)(2)(B).

5. EESiatement of Facts:
u. =] October 2006, the Malaysian firm Petronas contracted the French-flagged

vessel MV Limburg to deliver a shipment of crude oil from Iran to Malaysia.

h. == (On October 6. 2002, the Limburg was approaching a mooring in Yemeni waters

off the coast of Yemen, where she was to take on additional o1l

¢. A 5 she approached the mooring, she was allegedly struck by an explosive-laden

boat on her starboard side.
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f. ==\ hen American investigators arrived on the Limburg four days later, they were

met by awents of the French Accident Investigations Bureau.

f, ====The French investigators informed their American counterparts that they were on

French sovereign territory. and all evidence would be the property of France.

il

. "= The Limburg Temains in service.

. s She has been renamed the Manitime Jewel, and is registered in Liberia.

6. NS\ roument;

A) == Norms of International Law Limit this Commission’s Jurisdiction.

“The sources of military jurisdiction include the Constitution and international law.”
Hamdon Il v. Unired States, 696 F. 3d 1238, 1249 n, 18 (D.C. Cir. 2012) (quoting MANUAL FOR
COURTS-MARTIAL UNITED STATES, at I-1 (2012)). With respect to military commissions,
Congress explicitly referred o international law and explicitly incorporated international norms
into U.S. domestic law. . When Congress incorporates international law into a statute, a court
must determine both whether the comduer at issue violares a norm of international law that is
well-established and universally recognized, and whether customary international law provides

some basis for the exercise of jurisdiction over the conduct. United States v. Bellaizac-Hurtadn,

TOOF. 3d 1245, 1259 (11th Cir. 2012) (Barkett, J.. concurring). "Only conduct that violates a
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norm of customary international law and is subject to United States junsdiction vnder customary
internarional law principles may be prosecuted in United States courts as an “Offence against the
Law of Nations.™ I, RESTATEMENT (THIRD) OF FOREIGN RELATIONS LAW §§ 401-16. *Thus, in
the absence of an explicit Congressional directive, courts do not give extraterritonal effect o any
statute that violates principles of international law.” Unired States v. Vasquez-Velasco, 15 F. 3d
833, B39 (9th Cir. 1994); see also United States v. Maitinez, 399 F. Supp. 2d 784, 799 (W.D.
Tex. 2009).

B) mimeThe Churming Betsy Canon Requires that the MCA be Construed in

Conformity with International Law.

This Commission must presume that “an act of Congress ought never to be construed to
violate the law of nations if any other possible construction remains.” Murray v. Schooner
Charming Betsy, 6 U.S. 64 (1804). While the so-called Charming Belsy canon imposes no
substantive limit on Congress’s legislative authority, it does constrain this Commission’s inquiry
intora statute’s scope. United States v. Ali, TI8 F. 3d 929, 935 (D.C. Cir. 2013). Ahsent contrary
indication, Congress intends its enactments to comport with international law. Id. But there can
be no argument that Congress did so with respect to the MCA. which “explicitly incorporated
international norms into domestic 1.8, law in 10 US.C. § 821_..." Hamdan 1T at 1249 n 8.

C) W ternational Law Provides no Basis for Assertion of Military Jurisdiction

over MV Limburg®

“Punishing a crime committed on foreign soil...is an intrusion into the sovereign territory

of another nation. As a matter of conuty and fairness, such an intrusion shonld not be

* The defense does not concede the Charges IX-XI were cstablished war crimes at the time they were allegedly
committed. and it will address that issue in & separate motion, This motion is confined to the second requirement of
international law “whether customary international law provides some basis for the exercise of jurisdiction over the
conduct,” Urelted States v. Bellaizoe- Hurtadeo, 700 F, 3d 1245, 1259 (1 Lth Cir. 2012 Barkeut, J., concurring),
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undertaken absent proof that there 18 a connection between the eriminal conduct and the United
States sufficient to justify the United States” pursuirt of its interests.” Unired Stares v. Caicedo,
47 F. 3d 370, 372 (9th Cir. 1995). Accordingly, international law provides for limited instances
in which nations may prosecute the crimes of forcign nationals committed ubroad. Id. ar 941,
These include the protective principle, the territorial principle. the effects principle, the
nationality principle, and the universality principle. United States v. tharguen-Mosquera, 634 F.
3d 1370, 1378-79 (1 Lth Cir. 2011Y: United States v. Bin Laden, 92 FE. Supp. 2d 189, 195
(S.D.NY, 2000); Hasan, 747 F, Supp, at 606-07; RESTATEMENT (THIRD) OF FOREIGN RELATIONS
Law § 402-03. Because Charming Betsy counsels against interpreting federal statutes to
contravene international law. this Commission must conclude that prosecuting Mr. Al-Mashiri
for the alleged attack on the MV Limburg is inconsistent with the law of nations and the charges

at issue should be dismissed, See Al 718 F. 3d at 935.

International law provides no basis for the assertion of jurisdiction by this Commission
over the alleged attack on the MV Limburg. Bulgaria could arguably assert jurisdiction based
upon the nationality of the erewmun who was found dead. As a French-flagged vessel. Franee
could also assert jurisdiction. Yemen has jurisdiction under the territorial principle and arguably
under the effects principle. Tn fact, Yemen has already asserted its jurisdiction over this incident
and tried thosc allegedly responsible. Both Malaysia and Tran may arguably also have
jurisdiction, although the assertion of jurisdiction under either the effects principle or protective
principle by these nations would be reasonably tenuous. But the United States does not have

jurisdiction under any principle.
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“The United States cannot be the world’s policeman. It we continue to extend our natural

borders of our national jurisdiction, we can expect others to do the same to us.” Unired States v.

Angulo-Hernandez, 565 F. 3d 2, 20 (Ist Cir. 2009) (Torruella, J.. concurring in part). Simiply

put. international law does not provide the United States with war-crimes jurisdiction to (ry

Saudi citizens for allegedly attacking Bulgarian nationals, French oil tankers. or Iranian oil,

7.  w=wem=(ral Argument: The defense requests oral argument on this motion,

8. = VWitnesses: None.

9. mmmmConference with Opposing Counsel: The defense has conferred with the

government and it objeets to this motion.

10, === ist of Attachments; None
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/s/ Richard Kammen
RICHARD KAMMEN
DOD Appointed Learned Counsel
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CERTIFICATE OF SERVICE

mepim| cortify that on 26 August 2013, I electronically filed the forgoing document with the
Clerk of the Court and served the foregoing on all counsel of record by e-mail.
/s/ Daphne L. Jackson

DAPHNE L. JACKSON, Capt, USAF
Assistant Detailed Defense Counsel
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MILITARY COMMISSTONS TRIAL JUDICTARY
GUANTANAMO BAY, CTUBA

AE 168C
UNITED STATES OF AMERICA
Government Response

V. To Defense Motion to Dismiss
Charges 1X-X1 [sic]'
ABD AL RAHIM HUSSAYN For Lack of Jurisdiction
MUHAMMAD AL NASHIRI Under International Law

9 September 2013

1. Timeliness

This response is filed timely pursuant to Military Commissions Trial Judiciary Rule of
Court 3.7.¢(1).
2. Relief Sought

The government respectfully requests that the Commission deny the defense motion to
dismiss all charges related to the MV Limburg, specifically Charges VII-IX' for lack of
Jjurisdiction under international law,
3. Overview

It 1s well-established under international law that belligerent States may try captured
unprivileged enemy belligerents for violations of the law of war committed in the context of
hostilities against them. Thus. this Commission has jurisdiction over the offenses related 1o the
attack on MV Limburg under both the M.C. A. and international law, The defense motion to

dismiss for lack of jurisdiction should therefore be denied.

' Although the charges related to the attack on the MY Limburg were numbered IX-XI on the original
charge sheel subsequent pen-and-ink changes to the referred charges dated 28 September 20171 have resulied i the
renmbering of these charges to VII-IX. Referred Charges ar 12 (Sepr. 28, 2011).
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4. Burden of Proof

As the moying party, the defense typically is required to demonstrate by a preponderance
of the evidence that the requested relicf is warranted. RM.C. 205(¢)(1)-(2). However, to the
extent the defense motion poses a jurisdictional challenge, the government bears the burden of
demonstrating jurisdiction by a preponderance of the evidence. R.M.C. 903(ci(2)B).

5. Facts

Abd Al Rahim Hussayn Muhammad Al Nashiri (“the accused™) is charged with multiple
offenses under the M.C.A, relating (o terrorist aitacks against the United States and its coalition
partners. These include the attempied attack on USS THE SULLIVANS (DDG 68) on 3 January
2000, and the attacks on USS COLE (DDG 67) on 12 Octoher 2000 and on the French
supertanker MV Limbuig on 6 October 2002, which together resulied in the deaths of 18 people,
serious injury to dozens of others, and significant property damage. including the spillage of
approximately 90.000 barrels of oil into the Gulfl of Aden.

On 6 October 2002, the French flagged double-hulled supertanker MV Limburg
approached Al Mukalla, Yemen. At that time, MV Limburg was carrying roughly 397,000
barrels of crude oil. MV Limburg was traveling to Yemen to obtain and transport additional
barrels of oil toa company in Malaysia. As MV Limburg prepared for mooring operations, a
small boat approached the supertanker. Onee the small boat was alongside MV Limburg's
starboard. two suicide bombers in the small boat detonated explosives. The resulting explosion
ripped through the starboard ballast tank and cargo tank, creating a hole ten-melers wide and
eleven-meters high in the supertanker’s hull. The blast caused crude oil to spill into the water.

ultimately resulting in a massive fire.

2
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The smoke generated by the fire engulfed the supertanker, causing the crew to evacuale
the MV Lunburg by escaping into the water. One crewmember died while trying to evacuale
from the supertanker. A subseguent investigation into the attack on MV Limburg revealed
pieces of fiberglass on wood, aluminum components consistent with a boat metor, and pieces of
flesh consistent with human remams—all found onboard MV Limburg. In addition to killing one
crewmember, the attack caused tens of thousands of barrels of crude oil to spill into the Gulf of
Yemen.

6. Lawand Argumenlz

The exercise of jurisdiction by the United States for the accused’s alleged offense against
the MV Limbure is lawful under any relevant standard. As someone who chose to join al Qaeda
and engage in hostilities against the United States, the accused should “reasonably anticipate
being haled into court in this country.” United Stares v. Ali, 718 F.3d 929, 943 (D.C. Cir, 2013)
(quoting United States v. Klimavicius-Viloria. 144 F.3d 1249, 1257 (91h Cir. 1998)).

The accused does not dispute that the text of the M.C.A, authorizes Charges VII-IX.
Instead, in this motion, the accused argoes that the application of Charges VII-1X in this case
violate international law hy exceeding the limits that intemational law imposes on the United

Stales’ exercise ol its crirninal jurisdiction abroad.

* The defense continues fo assert—as it now does in nearly all of its pleadings—that denying the motion
will violate various rights of the accused, See AE 108 at 2. The defense, hawever, persists in amitting any
explanation of how (hose rights are imphicated in the predent case. Absent any explanation as o how those rights are
implicated i this request and under these facts, the Commission should reject this boilerplate lainguage. See
Harding v. Hlinors, 196 U8, 78, 87 (1904) (dismissing writ of error beeause no federal question properly was raised
in the state court where the Ihneis Supreme Court concluded that “no authorities were cited nor argument advanced
in support of the assertion that [a] statute was unconstitutional™ and thus the “point, if it could otherwise be
considered, was demed to be waived”): United States v, Heijnen, 215 F. App™s 725, 726 (10th Cir. 2007) (*We
nevertheless reject these arguments because they are unsuppored by legal argument or authority or by any cirations
10 the extensive record of the proceedings - . [Alppellant’s issuss are not supported by any developed legal
argument or authority, and we need not consider them.™).

3
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At the outset, the accused’s motion raises serious legal questions concerning the proper
application of customary international law in U.S. courts. The Supreme Court has long observed
that resort to customary international law is warranted “where there is no treaty, and no
controlling executive or legislative act or judicial decision.” The Paquete Habana, 175 U.S. 677,
700(1900). Here, a controlling legislative act—the M.C.A.—would seem to preempt the need
for a de nove assessment of customary international law by the Commission. To be sure, under
the Charming Betsy canon, customary international law can play an important role in the
construction of domestic law, including the M.C.A. But, “[tlhe Charming Betsy canon comes
mto play only where Congress’s intent is ambiguous,”™ United States v. Yousef, 327 F.3d 56, 92
(2d Cir. 2003); Serra v. Lappin, 600 F3d 1191, 1199 (9th Cir. 2010) (same); see alse F.
Hoffmann-La Roche Lid v. Empagron S.A., 542 1.5, 155, 164 (2004) (*Court ordinarily
construes ambiguous statutes to avoid unreasonable interference with the sovereign authority of
other nations™) (emphasis added). The text of the M.C. A. is clear in granting jurisdiction for
Charges VII-IX in the present case. Such clarity may very well “instance [a] situation[] where
the legislative and executive branches of government agree on what that international law is.”
Ngirven Thang Loi v, Dow Chem. Co. (In ve Agent Orange Prod. Liab. Litig.), 373 F.Supp.2d 7,
110 (E.D.NY. 2005), as opposed o an enconragement for the Commission "o conform the law
of the land to norms of customary international law.” Unired States v, Yunis, 924 F.2d 1086.
1091 (D.C. Cir. 1991),

Moreover, unlike Hamdan 1, in which one party raised a serious question conceming
whether prosecution for the offenses might violate the Ex Post Facto Clause and thus triggered
the application of the canon of construction that seeks to avoid constitutional issues, here the

accused raised a polential of conflict with customary nternational law, See Hamdean v. United

4
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States, 696 F.3d 1238, 1247 n.6 (D.C. Cir. 2012) (Kavanaugh. J., concurring) (“international-law
considerations are nol copstiintional constraints incorporated into the Article 1 war powers
clauses and thereby enforceable in U.S. coutts.”).

Although the defense raises gquestions regarding the application of customary
international law, these questions need not be addressed because the defense’s claim that
“international law provides no basis for the assertion of military [commission] jurisdiction over
the accused for the alleged attack on the MV Limburg . .. " is incorrect.  AE 168 at 3. Indeed,
international law fully supports prosecuting the accused on these charges and, accordingly. the
defense motion to dismiss these charges should be denied,

Customary international Taw recognizes five principle bases for jurisdiction: (1)
tertitoriality (either occurnng within a State’s territory of having a substantial effect within the
territory), (2) nationality (of the alleged offender). (3) protective principle (threat to State
security or government function), (4) passive personality (nationality of victim), and (5)
universality (any State has jurisdiction). Curtis A. Bradley & Jack L. Goldsmith, Foreign
Relations Law 334 (2003); United States v. Yunis, 681 F. Supp. 896, 899-903 (D.D.C. 1988):
Restatement §§ 402, 404 & cmt. a.

This Commission has jurisdiction over the offenses relaled (o the attack on MV Limburg
under international law. First, prosecution of the accused for crimes related to the MV Limburg
is fully justified by the protective principle. Second, the protective principle has long been
applied in armed conflict (o justify a belligerent State’s prosecution of unprivileged enemy
belligerents in custody for alleged war crimes or other serious offenses. Third. World War 11
practice makes clear that a belligerent may prosecute enemy belligerents for violations of the law

of war, even when the victim was nol a national of that belligerent.

b
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I. The Protective Principle Fully Supports the Prosecution of the Accused for the
Alleged Attack on the MV Limburg

First, the prosecution of the accused for offenses related to the attack on the MV Limburg
is fully supported by the protective principle. which “recognizes the right of a state to punish a
limited class of offenses commitied outside its territory by persons who are not its nationals—
offenses directed against the security of the state or other offenses threatening the integrity of
government functions that are generally recognized as crimes by developed legal systems, e.g..
espionage . . .." RESTATEMENT (THIRD) OF FOREIGN RELATIONS Law § 402 cmt. [ (1987); see,
€.8., United States v. Ayesh, 702 F.3d 162, 166 (4th Cir. 2012) (describing “the protective
principle of international law, which “permits a nation to assert subject matter criminal
jurisdiction over a person whose conduct outside the nation's territory threatens the national
interest.””) (quoting United States v. Alomia-Riascos. 825 F.2d 769, 771 (4th Cir. 1987)). The
gavernment will show that the conduct here was part of a broader al Qaeda plot to conduct
terrorist attacks against U.S, interests. The United States” interest in punishing those who seek to
harm its national security would suffice under protective principle. See United Stares v, Yousef.
327 F.3d 56. 110 (2d. Cir. 2003) (the protective principle justified the prosecution of a defendant
for a terrorist plot to attack U.S. aircraft in order to influence ULS. foreign policy): ¢f. United
States v. Rendon, 354 F.3d 1320, 1325 (11th Cir. 2003) ("Congress. under the ‘protective
principle’ of international law, may assert extraterritorial jurisdiction over vessels in the high
seas that are engaged in conduct that “has a potentially adverse effect and is generally recognized
as a crime by nations that have reasonably developed legal systems.™).

That al Qaeda attacked a non-11.S. flagged vessel and injured non-ULS, nationals as part

of its campaign against the United States does not diminish the interest of the United States in

6
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punishing offenses related 1o the auack on MV Lintburg, which oceurred as part of the hostilities
between the United States and al Qaeda.

1. Itis Well-Established that Belligerents May Prosecute Unprivileged Enemy
Belligerents in their Custody for Alleged Violations of the Law of War

In accordance with the protective principle. a State that is engaged in hostilities is entitled
to exercise jurisdiction to punish unprivileged enemy belligerents for war crimes and other
serious offenses committed against it during hostilities. This principle reflects the time-honored
principle that a State engaged in hoslilities may exercise jurisdiction over suspected “offenders”
{including enemy belligerents) for “oftenses”™ (i.e.. war crimes) committed during hostilitics. See
In re Yamashira, 327 U.S. 1, 11 (1946) (“An important incident to the conduct of war is the
adoption of measures by the military commander, nol only o repel and defeat the enemy. but (o
seize and subject to disciplinary measures those enemies who, in their attempt to thwart or
impede our military effort, have violated the law of war.”); Ex parte Quirin 317 U.S. 1,2
(1942) (same); see also United Staies v. List, etal, (Hostage Case), X1 TRIALS OF WAR
CRIMINALS BEFORE THE NUREMBERG MILITARY TRIBUNALS 1241 (1950) (war crimes “are
punishable by the belligerent into whose hands the criminals have fallen . . ) (emphasis added);
United States v. Qhlendorf, et al. (Einsarzgrieppen Case), TV TRIALS OF WAR CRIMINATLS BEFORT
THE NUREMBERG MiLitary TRiBUNALS 460 (“[tlhere is no authority which denies uny
belligerent nation jurisdiction over imdividuals in its actual custody charged with violations of
international law.”"); H. Lauterpacht, 2 Oppenheim’s International Law: Dispules, War and
Neutrality 587 (7th ed. 1952) (“The right of the belligerent to punish, during the war, such war
criminals as fall into his hands is a well-recognised principle of International Law."™); Calepaugh
v. Looney, 235 F.2d 429, 432 (10th Cir. 1956), cert. denied, 352 U.S. 1014 (1957) (*[The

charges and specficarions before us clearly state an offense of unlawtul belligerency, contrary Lo

v
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the established and judicially recognized law of war—an offense within the jurisdiction of the
duly constituted Military Commission with power to try. decide and condermn™) (emphasis
added).

The United States is at war with al Qaeda, the Taliban, and associated forces. See, e.g.,
Hamdan v. Rumsfeld, 548 1.8, 557, 628-32 (2000) (“Hamdan I'); Hamdan v. United Stafes, 696
F.3d 1238, 1240 (D.C. Cir, 2012) (*Hamdan II'); President Barack Obama, Remarks at the
National Archives and Records Administration, 1 Pub. Papers 689 (May 21, 2009) (“Now let me
be clear: We are indeed at war with Al Qaida and us affiliates,”); Authorization for Use of
Military Force, Pub. L. No. 107-40. 115 Stat. 224 (2001). The government will show that the
accused is an unprivileged enemy belligerent and that Charges VII-IX are violations of the law
of war commitled in the context of, and associated with, these hostilities against the United
States. These facts are sufficient to establish jurisdiction under intermational law.

I1. World War 11 Precedents Make Clear that a Belligerent May Prosecute Enemy

Belligerents for Violations of the Law of War Even if Their Own Nationals Are
Not the Actual Victim of the Violations

The attack on the MV Limburg was part of an al Qaeda plot against U.S, interests and
part of its war against the United States and its coalition partners, so it is of no moment that a
U.S. national or vessel was not directly harmed in this specific attack. Moreover, World War 11
precedent makes clear that the accused may not escape accountability from the United States for
his participation in the attack on MV Limburg simply because the accused’s conduct in Charges
VII-1X did not directly injure the United States or U.S. nationals. Rather, that precedent
establishes that a belligerent State may exercise jurisdiction to prosecute an unprivileged enemy

belligerent for an offense against nationals of cobelligerents or allies.

8
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The question whether it was permissible for a belligerent to punish enemy belligerents for
war erimes where the victim was not a national of thal State was presented during a World War
I irial. The United States ook the position that such a prosecution was justified. See, e.g..
Memorandum Opinion from Maj. Gen. Myron C. Cramer, U.S. Army, The J. Advoc. Gen., to the
Joint Intelligence Committee, The Joint Chiefs of Staff, Jurisdiction To Punish War Criminals
(Dec, 13, 1943) (“The right 1o punish for such an offense against an ally proceeds upon the well-
established principle that allies or cobelligerents constitute but a single side of an armed struggle.
This office has herelofore properly held that ‘cobelligerents fighting 4 common enemy are
considered as constituting but a single side (2 Halleck. Int. Law (3d ed.) 503; Vattel. Law of
Nations, Ch. XTIV, sec, 207 (Camegie trans.) p. 313)" (SPIGW 1943/3930, 4 June).”).

The Department of Army Field Manual 27-10 reflects the World War Il practice and
explains that “[t/he jurisdiction of United States military tribunals in connection with war crimes
is not limited to offenses committed against nationals of the United States but extends also to all
offenses of this nature committed against nationals of allies and of cobelligerents and stateless
persons.” FM 27-10, 9 507a ("Universality of Jurisdiction™), Congress endorsed this view in the
M.C.A. by defining unprivileged belligerent to include “an individual (other than a privileged
belligerent) who—(A) has engaged in hostilities against the United Stales or its coalition
partners.” 10 U.S.C, § 948a(7)(A). R.M.C. 103(a)(29)(A), A coalition partner is defined as “any
State or armed force directly engaged along with the United States in such hostilities or
providing direct operational support (o the United States in connection with such hostilities.” 10

U.5.C. § 948a(3); R.M.C. 103(a)(8).

9
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Thus, the fact that the accused’s attack against the MV Limburg only directly injured
coalition partners, such as France, can in no way be a basis for depriving this Commission of
Jurisdiction.

7. Conclusion

The government respectfully requests that this Commission deny the defense motion to
dismiss Charges VII-IX. as these charges are elearly authorized by the M.C A. and international
law.

8. Oral Argument

The defense has requested oral argument on this motion. The government joins that

request.

9. Wiinesses and Evidence

The government does not anticipate relying on any witnesses or evidence in support of
this response.
10. Additional Information

The government has no additional information.

L)
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11. Attachments

A, Certificale of Service, daled 9 September 2013,

Respectfully submitted,
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Military Commissions
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CERTIFICATE OF SERVICE

I certify that on the 9th day of September 2013, 1 filed AE 168C, Government Response
To Defense Motion to Dismiss Charges IX-XI1 Isic]l For Lack of Jurisdiction Under International
Law, with the Office of Military Commissions Trial Judiciary and served a copy on counsel of

record.
/sl
CDR Andrea K. Lockart, JAGC. USN
Trial Counsel
Office of the Chief Prosecutor
of Military Commissions
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MILITARY COMMISSIONS TRIAL JUDICIARY
GUANTANAMO BAY, CUBA

AE 168G / AE 241C

UNITED STATES OF AMERICA ORDER
V. DEFENSE MOTION TO DISMISS
CHARGES VII-IX FOR LACK OF
ABD AL RAHIM HUSSAYN JURISDICTION UNDER
MUHAMMAD AL NASHIRI INTERNATIONAL LAW!

11 August 2014

|. The Accused is charged with multiple offenses in violation of the Military Commissions Act of
2009(2009 M.C.AL), 10 U.B.C. §§ 948 er seq., Pub. L. 111 84, 123 Stat. 2574 (Oct. 28, 2009). He
was arraigned on 9 November 201 1.

2. Procedural History. Defense moved for the dismissal of all charges related to the MV Limburg,
specifically Specification 2 of Charge IV and Charges VII IX, due to a lack of subject matter
jurisdiction under international law. (AE 168 (Classified), AE 168A (Unclassified) and AE 168G
(Supplemental Filing (filed after oral argument)). The Prosccution asserted the *Commission has
jurisdiction over the offenses related to the attack on MV Limburg under both the [2009] M.C.A. and
international law.” (AE 168C at 1.) The Prosecution focused on the protective principle of
jurisdiction under international law as the basis for jurisdiction. Defense did not file a reply. and the
Prosecution did not respond to the Detense’s supplemental filing. Oral argument occurred on 24

February 2014.% During oral argument, the Defense’s comments focused on how 10 U.S.C. §

! AE 168, DEFENSE MOTION TO DISMISS CHARGES IX - XI FOR LACK OF JURISDICTION UNDER
INTERNATIONAL LAW. as originally filed on 26 August 2013, incorrectly identilied the charges involving the
MV Limburg as Charges IX - XI, which became Charges VII - IX al reformal on 28 September 201 1. Delense
corrected this in AE 168G, Supplkement 1o Defense Motion at pg 1. See alse Unofficial/Unauthenticated Transcript
of the Al Nashiri (2) Motions Hearing Dated 24 Februacy 2014, [rom %11 AM. o 10 33 A M. at 3074 where the
Prosecution identified the error.

* See UnolMicial/Unauthenticated Transcript ol the Al Nashiri (2) Motions Hearing Dated 24 Febroary 200 4. from
11 AM. o 10:33 AM. a1 3068 o 3101.
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948a(7)A) and an application of Article 21, Uniform Cade of Military Justice and international law
did not provide a basis for the Commission to assert jurisdiction over the offenses involving the MV
Limburg. The Prosecution failed to establish France was a coalition partner and the United States had
an interest 1o vindicaie or protect in a prosecution based on the alleged atiack of the MV Limburg.
The Prosecution argued jurisdiction vested under the protective principle of international law, 10
U.5.C. § 948a(7HA), and raised 10 US.C. § 948a(7)(C) as an alternalive hasis of jurisdiction for the
first time. The parties were granted permission to file additional pleadings on the Prosecution’s
assertion 10 U.S5.C. § 948a(7)(C) provided a basis for jurisdiction. and the Defense filed AE 168G,

3. The Defense filed AE 241 and requested dismissal of the same charges and specifications as the
Prosecution had not established that the Accused “was a member of al Qaeda at the time of the
alleged offense under this chapter.” (AE 241 at 1). The Prosecution responded and continued to
assert “the Commission’s exercise of jurisdiction over the Accused with respect to the charges at
issue is lawtul under both domestic and international law. States may lawfully try enemy belligerents
before military commissions for violations of the law of war committed in the context of hostilities
against them.” (AE 241A at 1.) Oral argument on AE 241 occurred on 24 April 2014.” During oral
argument, the Defense poinied out the lack of evidence 1o support the Prosecution’s asseriions. The
Prosecution on several instances averred it would provide evidence to the panel during the merits
partion of the trial to establish jurisdiction beyond a reasonable doubt.

4. The Prosecution bears the burden of persuasion by a preponderance of the evidence when the
Defense sceks dismissal of charges due to a lack of jurisdiction. (Rule for Military Commission
(R.M.C.) 905(c)(2)(B).) The Prosecution acknowledged this burden in its pleadings. {See AE 168C at
2 and AE 241 A at 2.) This would normally suggest the necessity to request and conduct an

evidentiary hearing as parl of (he interlocutory motion, The Prosecution did not request such o

* See Unollicial U nauthenticated Transeript ol the Al Nashiri (2) Motions Hearing Dated 24 April 2014, from 2:59
P.ML to 4:54 PO dt 3874 o 3905.
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hearing despite the tapic being discussed throughout both aral arguments by counsel and the Military
Judge. It is not the responsibility of the Commission to sua sponte require the partics to conduct
such a hearing.
5. In its pleadings and during its oral argument, the Prosecution profifered. without offering any
evidence in support of the proffer. the existence of the following facts to support its assertion of
jurisdiction;

a. an attack on a civilian vessel (MV Limburg) occured (See AE 168C at pg 2, AL 241 A at
pe 2. and Unofficial Transcript pg 3076);

b. the attack was conducted by cells of al Qacda fighters (See Unofficial Transcript pg 3076);

¢, the attack oceurred in maritime lanes in Southwest Asia / ina Yemeni Port (See AE 165C
at pg 2 and Unofficial Transeript pp 3076, 3085, and 3887);

d. the U.S. and world economies were disrupted (See Unofficial Transcript pp 3077 and
3891y,

e. the price of oil rose for all countries because insurance rates rose (See Unofficial Transcript
pp 3077. 3891, and 3893);

f. since 2001, France was in Afghanistan fighting along withi the LS, against al Qaeda as a
member of North Atlantic Treaty Organization (NATO) (See Unofficial Transenipt pg 3079);

g. NATO Members invoked Article 5 of the NATO Treaty to conduct operations in
Afghanistan (See Unofficial Transeript pg 3079);

h. MV Limburg was a French flagged vessel (See AE 168C atpg 2. AE 241A at pg 2, and
Unofficial Transcript pg 3080);

1. “hostilities,” as the lerm 1s defined in [0 U.5.C. § 948a(9), against the United Stales existed

(See Unofficial Transcript pg 3081);

* See Unollicial Transeript al pages 3070, 3071, 3076. 3096, 3578, 3882, 3843, 3857, 358K, 3489, 3890, 3897, 3594,

and 3903,
3
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. the MV Limhurg was destined for Malaysia (See¢ AE 168C at pg 2, AE 2414 at pg 2, and
Unofficial Transcript pg 3085);

k. the erew was composed of non-U.5. persons (See¢ Unofficial Transeript pg 3085);

1. the oil in the MV Limburg was Iranian (See Unofficial Transcript pg 3083);

m. the Accused was a member of al Qaeda (See Unofficial Transcript pg 38835);

n. in 2002, when the attack occuwrred, one-quarter of all imported U.S. oil came from the
Middle East (See Unofficial Transcript pg 3887);

o. U.S. interests extended to ensuring safe refueling ports for U.S. Navy vessels (destroyers)
in the region (See Unofficial Transcript pg 3892);

p. U.S, financial, security, and governmental operations were all directly affected by the
hombing of the MV Limburg {See Unofficial Transcript pg 3896);

q. MV Limburg was carrying crude oil (See AE 168C at pg 3 and AE 241A at pg 3); and,

r, tens of thousands of barrels of crude oil were lost due to the explosion and resulting
damage to the hull of the MV Limburg (See AE 168C at pg 3 and AE 241A at pg 3).
6. The Defensc. in its pleadings and during its oral arguments, acknowledged the following:

a. the MV Limburg was a French flagged vessel (See Unofficial Transeript pp 3069, 3072,
and 3875):

b. the MV Limburg was attacked (See Unofficial Transcript pp 3069 and 3875);

¢. the MV Limburg was carrving Iranian oil (Se¢ Unofficial Transcript pp 3069. 3072, and
38735%

d. the MV Limburg”s destination was Malaysia (See Unofficial Transeript pp 3069. 3072, and
3875y and,

e. France was fighting in Afghanistan in 2002 (Unothicial Transcript pg 3095).°

* This is the only statement of fact by the Prosecution which Defense Counsel specifically agreed was correct.
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7. The Defense, to contest the Prosecution assertion of a rise in oil prices, proffered world oil prices
were not adverscly impacted by the attack on the MV Limburg based on a report from the Encrgy
Information Administration. % (AE 168G at pg 3.)

8. The Commission need not reach any conclusions of law based on both parties” legal arguments
raised in their written [ilings and oral arguments. While the facts argued by the Prosecution may be
easily susceptible of proof, the Prosecution failed to request an evidentiary hearing and offer any
documentary or testimonial evidence into the record to factually support their assertion of jurisdiction
as to the charges and specification involving the MV Limburg. The Prosecution has thus failed to
meet iis burden of persuasion in this interlocutory mater. (See RM.C. 905¢(2)(B).)

Accordingly, AE 168 and AE 241 are GRANTED.

So ORDERED this | [th day of August, 2014,

st/

VANCE H. SPATH, Colonel. USAF
Military Judge

Military Commissions Trial Judiciary

 The Defense stated (he report was available al
Littpaiwww.eig.govidnav/perhisiLealHandler.ashx n=PET &s=RWTC&I=D. (AE 1680 al pg 3.)
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UNITED STATES OF AMERICA Defense Motion
to Dismiss Specification 1 of Charge 1 and
V. Specifications 1, 2, 5, 6, 7 and 8 of Charge 2
for Lack of Subject Matter Jurisdiction as a
SALIM AHMED HAMDAN Matter of Res Judicata
9 January 2008

1. Timeliness: This motion is filed within the time frame permitted by the Military
Commissions Trial Judiciary Rules of Court and the Military Judge's order dated 20 December
2007.
2. Relief Sought:  Defendant Salim Ahmed Hamdan moves to Dismiss Specification 1 of
Charge 1 and Specifications 1, 2, 5, 6, 7, and 8 of Charge 2 for lack of subject matter jurisdiction
as a matter of res judicata under R M.C. 905(g).
3. Facts:
A. In July of 2004, Mr. Hamdan was charged in a military commission convened by
Order of the President of the United States pursuant in part to the President's
powers under Article 21 of the U.C.M.J. with a single specification of Conspiracy
to commit offenses triable by military commission. Charge Sheet, 13 July 2004
(Attachment A).
B. The specification alleged jurisdiction over Mr. Hamdan's conduct from February
1996 to November 24, 2001. Overt Acts alleged in support of the 2004 charge
included:

From 1996 through 2001, Hamdan:

1. delivered weapons, ammunition or other supplies to al Qaeda
members and associates;

2. picked up weapons at Taliban warehouses for al Qaeda use and
delivered them directly to Saif al Adel, the head of al Qaeda's security
committee, in Qandahar, Afghanistan;

AE 92 (Hamdan)
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3. purchased or ensured that Toyota Hi Lux trucks were available
for use by the Usama bin laden bodyguard unit tasked with protecting and
providing physical security for Usama bin laden; and

4. served as a driver for Usama bin Laden and other high ranking
al Qaeda members and associates. At the time of the al Qaeda sponsored
attacks on the U.S. Embassies in Tanzania and Kenya in August of 1998,
and the attacks on the Untied States on September 11, 2001, Hamdan
served as a driver in a convoy of three to nine vehicles in which Usama
bin laden and others were transported to various areas in Afghanistan.
Such convoys were utilized to ensure the safety of Usama bin laden and
the others. Bodyguards in these convoys were armed with Kalishnikov
rifles, rocket propelled grenades, hand-held radios and handguns.

5. On divers occasions between 1996 and November of 2001,
Hamdan drove or accompanied Usama bin laden to various al Qaeda-
sponsored training camps, press conference, or lectures. During these
trips, Usama bin laden would give speeches in which he would encourage
others to conduct "martyr missions" (meaning an attack wherein one
would kill himself as well as the targets of the attack) against the
Americans, to engage in war against the Americans, and to drive the
"infidels" out of the Arabian Peninsula. And

6. Between 1996 and November of 2001, Hamdan, on divers
occasions received training on rifles, handguns and machine guns at the al
Qaeda-sponsored al Farouq camp in Afghanistan.

Charge Sheet, 13 July 2004 (Attachment A).

C. Among other arguments, in his petition for habeas corpus before the Supreme
Court of the United States, Mr. Hamdan challenged the military commission's
jurisdiction over the charges against him as being outside of the period of
hostilities and therefore beyond the jurisdiction of the military commission.

D. Writing for a plurality of the court in Mr. Hamdan's case, Justice Stevens ruled
that "the offense alleged must have been committed both in a theater of war and
during, not before, the relevant conflict. But the deficiencies in the time and place
allegations also underscore—indeed are symptomatic of—the most serious defect
of this charge: The offense it alleges is not triable by law-of-war military
commission." Hamdan v. Rumsfeld, 126 S. Ct. 2749, 2779 (2006).

AE 92 (Hamdan)
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E. After the passage of the Military Commissions Act of 2006 ("MCA™"), Pub. L. No.
109-366, 120 Stat. 2600 (2006), codified at 10 U.S.C. §§ 948a-950w,
Mr. Hamdan was again charged with a specification of conspiracy alleging
substantially the same conduct that the Supreme Court (plurality) ruled to be
outside of the scope of the relevant conduct and therefore not triable by law-of-
war military commission in his case. To wit: "[F]rom in or about February 1996
to on or about November 24, 2001, conspire and agree with Usama bin Laden . . .

Hamdan knowingly committed at least one of the following overt acts:
a. Hamdan served as bodyguard for Usama Bin Laden;
b. Hamdan served as Usama bin Laden's personal driver;

c. Hamdan transported and delivered weapons, ammunition or other supplies
to al Qaeda members and associates;

d. Hamdan drove or accompanied Usama bin laden to various al Qaeda-
sponsored training camps, press conferences or lectures."

Charge Sheet, 10 May 2007 (Attachment B).

F. Mr. Hamdan was also charged with material support for terrorism based, in whole
or in part, on the same facts in Charge 2, Specifications 1, 2, 5, 6, 7, and 8. To
wit: "[F]rom in or about February 1996 to on or about November 24, 2001, in the
context of or associated with an armed conflict, provide material support and
resources to wit: personnel, himself, to be used in preparation for or carrying out
an act of terrorism, and that the said Hamdan knew the said material support or
resources were to be used for an act of terrorism, by joining the terrorist

organization known as al Qaeda and performing at least one of the following:

a. Received training at an al Qaeda training camp;

b. Served as a driver for Usama bin Laden transporting him to various
locations in Afghanistan;

AE 92 (Hamdan)
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c. Served as Usama bin Laden's armed bodyguard at various locations
through Afghanistan;

d. Transported weapons or weapons systems other supplies for the purpose
of delivering or attempting to deliver said weapons or weapons systems to
Taliban or al Qaeda members and associates."

Charge Sheet, 10 May 2007 (Attachment B).
4, Law and Argument:

A. Any Charges Prosecuted Against Mr. Hamdan in This Commission Must Concern
Alleged Acts Occurring After September 11, 2001

In defining the crimes within the Commission's jurisdiction, Congress stated in the MCA
that its intent was to codify "offenses that have traditionally been triable by military
commissions." 10 U.S.C. § 950p. Traditionally there have been three types of military
commissions, each with varying limits of jurisdiction. These include: (1) martial law
commissions exercising jurisdiction in places where martial law has been declared,

(2) occupation commissions exercising jurisdiction over area where civilian government cannot
and does not function, and (3) war crimes commissions exercising jurisdiction over enemies that
violate the law of war. Hamdan v. Rumsfeld, 126 S. Ct. 2749, 2776 (2006). There can be no
serious disagreement that the MCA contemplates trying only those offenses traditionally triable
by the third type of commission—war crimes.

Nor can it be seriously argued that a fundamental element of crimes traditionally tried
before this third type of commission is that they occur in the context of hostilities. See Hamdan,
126 S. Ct. at 2779 (plurality op.) ("[A]s Winthrop makes plain, the offense alleged must have
been committed both in a theater of war and during, not before, the relevant conflict."). "An
offense, to be brought within the cognizance of a military commission, must have been
committed within the period of the war." William Winthrop, Military Law and Precedents 837
(2d ed. 1920). "[A] military commission cannot . . . legally assume jurisdiction of, or impose a

punishment for, an offence committed either before or after the war." Id.

AE 92 (Hamdan)
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The specifications against Mr. Hamdan at issue acknowledge this requirement, alleging
in the case of the conspiracy specification that al Qaeda was "engaged in hostilities against the
United States," and in the case of the material support specifications that the offense occurred in
"the context of or associated with an armed conflict."

What is disputed is when the period of armed conflict began. While this question is open
for argument in other cases brought before military commissions under the MCA, it is not open
in Mr. Hamdan's case. Where Mr. Hamdan is concerned, a plurality of the Supreme Court
reached a final decision that a state of armed conflict did not exist prior to September 11, 2001.

Hamdan, 126 S. Ct. at 2777-79.

B. R.M.C. 905(g) Mandates Dismissal of Allegations Relating to Conduct Occurring
Prior to September 11, 2001

R.M.C. 905(g) provides that:

Effect of final determinations. Any matter put in issue and finally determined by
a military commission, reviewing authority, or appellate court which had
jurisdiction to determine the matter may not be disputed by the United States in
any other commission of the same accused, except that, when the offenses
charged at one commission did not arise out of the same transaction as those
charged at the commission at which the determination was made, a determination
of law and the application of law to the facts may be disputed by the United
States. This rule also shall apply to matters which were put in issue and finally
determined in any other judicial proceeding in which the accused and the United
States or a Federal governmental unit were parties.

R.M.C. 905(g) (emphasis added).

In short, R.C.M. 905(g) sets out the rule of res judicata. As explained in Massie v. Paul,
263 Ky. 183, 190 (1936): "Res judicata is a rule of law pervading every system of civilized
jurisprudence, grounded upon public policy, in the interest of society, that there should be an end
of litigation, and upon reasonable necessity which impels protection of the individual from the
vexation of repeated suits. The doctrine applies and treats the final determination of the action as
speaking the infallible truth as to the rights of the parties as to the entire subject of the

controversy, and such controversy and every part of it must stand irrevocably closed by such
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determination. The sum and substance of the whole doctrine is that a matter once judicially
decided is finally decided.” Massie, 263 Ky. at 190 (internal quotation marks omitted). In
criminal cases, res judicata "does not rest upon any constitutional provision. Rather it is 'a rule
of evidence' which is imported into the criminal law by virtue of section 392 of the Code of
Criminal Procedure, which provides that the rules of evidence in civil cases are applicable to
criminal cases." United States v. Carlisi, 32 F. Supp. 479, 482 (D.N.Y. 1940).

The doctrine of res judicata is equally part of military law. See United States v. Smith, 4
U.S.CM.A. 369, 15 C.M.R. 369 (1954); United States v. Martin, 8 U.S.C.M.A. 346,24 CM.R.
156 (1957); United States v. Hooten, 12 U.S.C.M.A. 339, 30 C.M.R. 339 (1961); United States v.
Doughty, 14 U.S.C.M.A. 540, 543 (1964).

Of these cases, Smith is particularly germane. In Smith the court reversed the accused's
conviction for larceny, finding that where a confession was found to be inadmissible in a
previous court-martial, it could not later be introduced in a second proceeding on separate
charges, even if the underlying decision could be argued to be error on its face. Smith, 15
C.M.R. at 375-76. In applying the doctrine, Judge Latimore observed with regards to what was
then paragraph 71b of the Manual for Courts-Martial and what is now R.C.M. 905(g) that:

If we are not guided by the wording of the Manual, we might be inclined not to
extend the doctrine to issues which do not arise out of one transaction or which do
not bar a subsequent finding of guilt of another offense. However, the language
used by the framers of the Manual is broad and sweeping and covers any issue of
fact or law in issue and finally determined; makes no distinction as to issues
directly involved or collaterally involved; it does not limit its application to issues
arising out of one transaction; and we find no good reason to interpret the
provision so narrowly as to require the accused again to litigate an issue which
has been decided in his favor.

Id. at 374.
The language of R.C.M. 905(g) and R.M.C. 905(g) are identical and, accordingly, the
application of the protective reach of res judicata equally broad. The Supreme Court plurality's

conclusion that hostilities did not exist before September 11, 2001 therefore dictates that the
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United States is estopped with respect to Specification 1 of Charge 1 from proving that "al Qaeda
was engaged in hostilities against the United States" prior to September 11, 2001; and with
regards to Specifications 1, 2, 5, 6, 7, and 8 of Charge 2 that the United States is estopped from
proving that the conduct "occurred in the context of or associated with an armed conflict" prior
to September 11, 2001. Accordingly, these Specifications should be dismissed in so far as they
improperly rely on conduct pre-dating September 11, 2001.

5. Request for Oral Argument: The Defense requests oral argument. Oral argument is

necessary to provide the Commission with the opportunity to fully explore the legal issues raised
by this motion. As provided by R.M.C. 905(h), "Upon request, either party is entitled to an
R.M.C. 803 session to present oral argument or have an evidentiary hearing concerning the
disposition of written motions."

6. Request for Witnesses: At this time, the Defense does not anticipate calling live
witnesses. The Defense reserves the right to amend its request should the Prosecution response
raise issues that would require Defense witnesses to rebut.

7. Conference with Opposing Counsel: The Defense has conferred with opposing

counsel. The Prosecution objects to the requested relief.
8. Attachments:

A.  Charge Sheet, 13 July 2004

B. Charge Sheet, 10 May 2007

AE 92 (Hamdan)
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Respectfully submitted, AM /lM
By: Om-«fi/\ . /\"N

LT. BRIAN L. MIZER, JAGC, USN
Detailed Defense Counsel
ANDREA J. PRASOW

Assistant Defense Counsel

L AIN\UUL s L LAINL /LS oYY La L
Emory School of Law

Civilian Defense Counsel

HARRY H. SCHNEIDER, JR.
JOSEPH M. MCMILLAN
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ATTACHMENT A

AE 92 (Hamdan)

Page 9 of 22
Filed with TJ Appellate Exhibit 617F (AAA)
19 April 2019 Page 83 of 489

UNCLASSIFIED//FOR PUBLIC RELEASE



UNCLASSIFIED//FOR PUBLIC RELEASE

UNITED STATES OF AMERICA

V.
CHARGE:
SALIM AHMED HAMDAN CONSPIRACY
a/k/a Salim Ahmad Hamdan

a/k/a Salem Ahmed Salem Hamdan
a/k/a Saqr al Jadawy

a/k/a Sagr al Jaddawi

a/k/a Khalid bin Abdallah

a/k/a Khalid wI’d Abdallah

Salim Ahmed Hamdan (a/k/a Salim Ahmad Hamdan, a’k/a Salem Ahmed Salem
Hamdan, a/k/a Saqr al Jadawy, a/k/a Saqr al Jaddawi, a/k/a Khalid bin Abdallah, a/k/a
Khalid wi’d Abdallah) is a person subject to trial by Military Commission. At all times
material to the charge:

JURISPICTION

1. Jurisdiction for this Military Commission is based on the President’s determination of
July 3, 2003 that Salim Ahmed Hamdan (a/k/a Salim Ahmad Hamdan, a/k/a Salem
Ahmed Salem Hamdan, a/k/a Saqr al Jadawy, a/k/a Sagr al Jaddawi, a/k/a Khalid bin
Abdallah, a/k/a Khalid wl’d Abdallah, hereinafter “Hamdan”) is subject to his
Military Order of November 13, 2001.

2. Hamdan’s charged conduct is triable by a military commission.

GENERAL ALLEGATIONS

3. Al Qaida (“the Base”), was founded by Usama bin Laden and others a;ound 1989 for
the purpose of opposing certain governments and officials with force and violence.

4. Usama bin Laden is recognized as the emir (prince or leader) of al Qaida.

5. A purpose or goal of al Qaida, as stated by Usama bin Laden and other al Qaida
leaders, is to support violent attacks against property and nationals (both military and
civilian) of the United States and other countries for the purpose of, inter alia, forcing
the United States to withdraw its forces from the Arabian Peninsula and in retaliation
for U.S. support of Israel.

6. Al Qaida operations and activities are directed by a shura (consultation) council
composed of committees, including: political committee; military committee;

AE 92 (Hamdan)
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security committee; finance committee; media committee; and reli gious/legal
committee.

7. Between 1989 and 2001, al Qaida established training camps, guest houses, and
business operations in Afghanistan, Pakistan and other countries for the purpose of
supporting violent attacks against property and nationals (both military and civilian)
of the United States and other countries.

8. In August 1996, Usama bin Laden issued a public “Declaration of Jihad Against the
Americans,” in which he called for the murder of U.S. military personnel serving on
the Arabian Peninsula.

9. In February of 1998, Usama bin Laden, Ayman al Zawahari and others under the
banner of the “International Islamic Front for Jihad on the Jews and Crusaders,”
issued a farwa (purported religious ruling) requiring all Muslims able to do so to kill
Americans — whether civilian or military — anywhere they can be found and to
“plunder their money.”

10. On or about May 29, 1998, Usama bin Laden issued a statement entitled “The
Nuclear Bomb of Islam,” under the banner of the “International Islamic Front for
Fighting Jews and Crusaders,” in which he stated that “it is the duty of the Muslims to
prepare as much force as possible to terrorize enemies of God.”

) 11. Since 1989, members and associates of al Qaida, known and unknown, have carried

out numerous terrorist attacks, including, but not limited to: the attacks against the
American Embassies in Kenya and Tanzania in August 1998; the attack against the
USS COLE in October 2000; and the attacks on the United States on September 11,
2001.

CHARGE: CONSPIRACY

12. Salim Ahmed Hamdan (a/k/a Salim Ahmad Hamdan, a’k/a Salem Ahmed Salem
Hamdan, a/k/a Saqr al Jadawy, a/k/a Saqr al Jaddawi, Khalid bin Abdallah, a’k/a
Khalid wi’d Abdallah, hereinafter “Hamdan™), in Afghanistan, Pakistan, Yemen and
other countries, from on or about February 1996 to on or about November 24, 2001,
willfully and knowingly joined an enterprise of persons who shared a common
criminal purpose and conspired and agreed with Usama bin Laden, Saif al Adel, Dr.
Ayman al Zawahari (a/k/a “the Doctor”’), Muhammad Atef (a/k/a Abu Hafs al Masri),
and other members and associates of the al Qaida organization, known and unknown,
to commit the following offenses triable by military commission: attacking civilians;
attacking civilian objects; murder by an unprivileged belligerent; destruction of
property by an unprivileged belligerent; and terrorism.

13. In furtherance of this enterprise and conspiracy, Hamdan and other members or
associates of al Qaida committed the following overt acts:

2 AE 92 (Hamdan)
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a. In 1996, Hamdan met with Usama bin Laden in Qandahar, Afghanistan and
ultimately became a bodyguard and personal driver for Usama bin Laden.
Hamdan served in this capacity until his capture in November of 2001. Based
on his contact with Usama bin Laden and members or associates of al Qaida
during this period, Hamdan believed that Usama bin Laden and his associates
were involved in the attacks on the U.S Embassies in Kenya and Tanzania in
August 1998, the attack on the USS COLE in October 2000, and the attacks
on the United States on September 11, 2001.

b. From 1996 through 2001, Hamdan:

1) delivered weapons, ammunition or other supplies to al Qaida members
and associates;

2) picked up weapons at Taliban warehouses for al Qaida use and
delivered them directly to Saif al Adel, the head of al Qaida’s security
committee, in Qandahar, Afghanistan;

3) purchased or ensured that Toyota Hi Lux trucks were available for use
by the Usama bin Laden bodyguard unit tasked with protecting and
providing physical security for Usama bin Laden; and

4) served as a driver for Usama bin Laden and other high ranking al
Qaida members and associates. At the time of the al Qaida sponsored
attacks on the U.S Embassies in Tanzania and Kenya in August of
1998, and the attacks on the United States on September 11, 2001,
Hamdan served as a driver in a convoy of three to nine vehicles in
which Usama bin Laden and others were transported to various areas
in Afghanistan. Such convoys were utilized to ensure the safety of
Usama bin Laden and the others. Bodyguards in these convoys were
armed with Kalishnikov rifles, rocket propelled grenades, hand-held
radios and handguns.

c. On divers occasions between 1996 and November of 2001, Hamdan drove or
accompanied Usama bin Laden to various al Qaida-sponsored training camps,
press conferences, or lectures. During these trips, Usama bin Laden would
give speeches in which he would encourage others to conduct “martyr
missions” (meaning an attack wherein one would kill himself as well as the
targets of the attack) against the Americans, to engage in war against the
Americans, and to drive the “infidels” out of the Arabian Peninsula.

d. Between 1996 and November of 2001, Hamdan, on divers occasions received
training on rifles, handguns and machine guns at the al Qaida-sponsored al
Farouq camp in Afghanistan.

3 AE 92 (Hamdan)
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CHARGE SHEET
i. PERSONAL DATA
1. NAME OF ACCUSED:
SALIM AHMED HAMDAN (hereafter "Hamdan")
2. ALIASES OF ACCUSED:

Salim Ahmad Hamdan, Salem Ahmed Salem Hamdan, Sagr al Jadawy, Saqgr al Jaddawi, Khalid bin Abdalla,
Khalid wi'd Abdallah

3. ISN NUMBER OF ACCUSED (LAST FOUR):

Il. GHARGES AND SPECIFICATIONS
4, CHARGE:  VIOLATION OF S8ECTION AND TITLE OF GRIME IN PART IV OF M.M.C.

SPECIFICATION: (See Attached Charge Sheet)

ll. SWEARING OF CHARGES
Sb. GRADE | 5c. ORGANIZATION OF ACCUSER

- OMC-PROSECUTION

5+. DATE (YYYYMMDD)
20070405

Al WVIT: Before me, he undersigned, authorzed Dy law 1o administer cath in cases of this charscter, personally appearsd the above named
accuserthe _Sth dayof __ Aprll . _2007  and signed ihe foregoing charpes and spacifications under oath ihat halshe Is a person

subject te the Uniform Code of Military Juslice and that he/she has personal kr ige of or has Investg the malters sel forth therin and
that the same are frua o the best of hisMher knowledge and belief,

WILLIAM B. BRITT OMC-PROSECUTION

Typed Name of Officer Organization of Officer

10US.C. 1044(b)
Official Capacity fo Administer Oail
(Ss8 RALC. 307(b) mus! be commissioned officer)

"

'y

MC FORM 458 JAN 2007
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IV. NOTICE TO THE ACCUSED

he accused was nofified of the chargas egainst him/her (Ses R.M.C. 308).

8.0n 5th April ) 2007
LTC WILLIAM B. BRITT OMC-PROSECUTION
Typed Name and Graga of Person Who Caused Orgartization of the Person Who Caused
. Accusad fo Ba Notified of Chargea

V. RECEIPT OF CHARGES BY CONVENING AUTHORITY

nows,on 6 April 2007 ,a Arlington, Virginia

7. The swom charges were received at 147 1

Localion
For the Convering Authority:
f Officer
2l
VI, REFE
8b, PLACE 8¢, DATE (YYVYMMDD)

%a. DESIGNATION OF CONVENING AUTHORITY
Convening Authority 10USC §948h

Appointed on 6 Feb 2007

Arlington, Virginia 20070510

07-04

Relerred for trial to e (nonjcapital miltary commission convened by mifitary commission convening order

dated 1 _Mavy 2007
subjeot o the following instructions’;_this case is referred

non-capital

bt ), 2
Command, Order, or Direction

Convening Authority 10USC §248h

Susan J.
o T e Official Capacity of Officer Signing

9. On 2007 | {caused to be) sarved a copy these changes on he above named accusad.
WILLIAM B. BRITT 0-5
Typed Name of Trial Counsel Grade of Trial Counsal
Signature of Trial Counsel
FOOTNOTES

'See R.M.C. 601 concerning Instructiens. If none, so stale.

MC FORM 458 JAN 2007
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)
UNITED STATES OF AMERICA )
)
;
¥
} Prroviding Materin

) Bupperd for Torrarises
SALIM AHMEL BARDAN %
{asresiist “Haimdas"} 3
)

10 F 10 U.S.C. §950v CONSPIRACY

Specification 1 To fmt Hamdne, 2 povson subjeet i wisk by suffitary comanission as sn alien
e enensy enahate, did, o & e ok i, Som is or shont
FPelbmuary 1996 8o o aboul November 58, 2001, el #id soxee with Usame bip Laden,

éé”“ ‘SarfatAodel Ayiren o1 Semabeyd, Bheiih Bopesd ol Mradl, Mobeouned At (kA Ay Halk
¢ g%} A al Mgy, 8aif al 2 del ond werions menabers ead eonefors, Imswn and nokaows, of the sl

Ehandn orpmminntion sid Join s enisrpiise of pheats kawemn sl Gesle, snd sid ol Duels
sngapsd I oetilies Aol Y United Stotan, Sachuding tee 1998 pieel sppiiet i
Ameriosy Embassies in Kenya and Taonsn®, the 2000 suisch agsive e U85 uls, the
Hepiemier L1, 2007 adadh agatnst the (Uhised m@zm el soperats el oulitsilg to
ke and thy sforsidaisonsd medden gl A8800 i @ comupen critni
prthose et trmoived 98 s Timpdded serpnieaion of o or eore subisTive
offetgey subiesr o irial By wdlne ceneniidon, W Wil sltesbier chvilipss wieeking o0l
obvisots; ourdss b rlolation oF dhe law of was dasiasion #F pronerty B vielstion of e lass
of war; hijacking-or-hazardins-a-vessel-eraireradt- and terrorism and the sudd Hamoes laew

@? the mnlawfil mirnose of the agreament and the comman oriminal prrpose of the entary
mied fokwnd 4 by, wedthy oo bk bo Furthes wuid vty Bl prpose, oo e onlar o
seoomplish sy oljective of poopaairol the sgreaniant or teiarprise, Hamdan snewinsly
aoveitied o b cae of B8 lleaing oviest aete

43&
&

a. Hamdan served as bodyguard for Usama Bin Laden;
B, Hamaden serv aa Userms Bl Dado’s possonsd deiver:

e Humdan peosperiod and dolfvaod wispans semmiandtion or oie vénnlies o ol Oads
eheskyioy and dpsonankis;
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Updted Stapes v, Hamdan

d. Hamdan drove or accompanied Usama bin Laden to various al Qaeda-sponsored
Iraining camps, press conferences, or lectures.

<, Hamilan, on vasions oogssicas, ssoetvod wesbons raininy in 287 wmisms.

Hpecification 2: Isfhat Hamdan, a person sabient 15 tinl by military commission a8 s alien
pelawil enemny combamat, did, is Afphanizan, o or about November 24, 2001, willfisfly
et imlo sn apresment with o or more kuowe avankoown swanbiers of 4l Qeeds or
Talibeey tv comenit fi offemse of Murder i Vioktion of the Law of Was, 5 abuintive
offerige subeot o ivisd by miliey comminsion, & wil e mundey of Unitsd States or
Croalition sorvite membem serving 5 plots, orew o passengers of United Stabss or Coalition
military sioseft, boowing dhe welew ol purposs of anid egreement and Jolning Into gaid
sgreenent willindly with the intent to Tarihwr usli volgwiul paposs, koowingly commit an
overt apt i ovdie fo aguoeplish aoume phisstive o pumposs of seid agresmaant, to Wik,
ranapTaing ane or wmors $4-7 serlics i sl srissibes to be ultmately need to ualswiinlly end
iatemtiomnily kil said Thnited Stetes or Coeliion servics members.

CHARGE ITI: VIOLATION OF 10 U.8.C. §950v(b){(25) - PROVIDING
MATERIAL SUPPORT FOR TERRORISM

Spesificanios 1; In thet Hamdan, 8 peson sulisot 1o toel by militery commaission a4 oo alien
vl sy combeeat, 0, i Aldoriaen s other conntries, from jm ot ghout
Trihraary 1996 0 4 arabowt ovessias 24, 2008, in the oontext of or asocistad with an
argied ponflicy, provide materisl seyent aud resettes 1o wit pessonnsl, hisnesl?, tn be vsad
in prepacation for or pmrying o 85 sol of tedave, gnd dhae the said Hseden know Sesad
wsterial suppor of resoudenk wiEn 10 be nead Ropdinact of terroviam, by jodntng the termiia
orpasizvion bnown g al Dpeds ved pecforming o dopd oie of the Sillersring:

a. Received training at an al Qaeda training camp;

b. Served as a deiver for Usama bin Laden transporting him to various locations in

A frhauistan;
¢, Ssrved a8 Userna bin Leden’s armed bodyguard at various locations dhroughout
Afghanistan;
Continvation of MC Farm 458
Charges and Specifications
Page +of 7
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Umited Blafes v. Hamdan

A Teansported wepons o weagdnd sputcns or othersupplies for the pupose of
defivering of semyiing Yo deliver sid weatving s waspons systims to Tatllam or sl Gesda
meptbars mnd epsociaies.

Specification 2; b that Hacodan, 8 person subject to trial by military commission as as alien
unlawfisl ensny combatant, did, in Afphanistan and other countries, from in or about
February 1996 to on or about November 24, 2001, in context of or associated with an armed
conflict snd with knowledge that af Qasda has engaged in of engages in terrorism, did
provide material svpport or resources, to wit: personnél, himself, o el Qaeda, an iuternational
temorist organization engaged in bostilities against the United States, with the intent to
provide such matesial support and resources {o al Qaeda, by becoming 8 member of the
organization and performing at least one of the following:

4. Received training at an ol Qoeda training canp;

b. Served as a driver for Usama bin Laden transgporting him to various locations in
Adfghanigtan;

c. Seryed as Usama bin Laden’s ermed bodyguard at yarious locations throughont
Afghsnistan;

d. Transported weapons of weapons systams or other suppliss for the purpose of
delivering or sitempting to deliver said weapons or weapons systems to Taliban or al (Jaeda
members and associates.

Specification 3: Ta that Hamdan, a person subject to trial by militsry commission as an alien
unlawiul enemy combatant, did, in Afshanistan, on or about November 24, 2001, in the
context of or associated with an armed conflict, provide material support and resousces to
wit: weapouns and weapons systems, to wit; one oF more SA-7 surface (o air missiles, to be
used in preparation for or carrving out an act of terrorism, and the said Hamdan knew thess
missiles wers 1o be used for an act of terrorizm, by joining the terrorist organization known ag
al Qaeda and knowingly providing one or more: 8A-7 surtace to air missiles to members of al
Qaeds, Taliban or others dirsotly associated with said organizations,

Specification 4: In that Hamdan, a person subject to tnial by military commission as gn alien
unlawful enemy combatent. did, in Afghanisian, on or about November 24, 2001, in the
context of or associated with an armed conflict and with knowledge that al Gaeda, has
engeged in or engages in temorism, did provide material support or rescurces, to wit,

Continuation of MC Form 458
Charges and Specifications
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weapons and WeApeDs symema, (o wit; one of more 847 aurfans to wr missiles to al Cmeds,
o indemational derrorist omanization engaged In hostilities agadust the Undled States, with the
iatest to provide such miaterial sapport and resources to al Queda, by knowingly providiog
one or more SA-7 sudhse to air missiles to mambere of al Qeeda, Teliban or others divectly
magoniated with sekd orgenizations,

Specification 5: In that Hamdan, a parson subject (o trial by military comamission as an alien
unlawfil enemy combatant, did, in Afthanistan and other countries, from in or sbont
Febiruary 1996 to on or about Movember 24, 2001, in the context of or associated with s
armed conflict, provide matesial support and resources to Wit servios or tragsportation by
serving as a. driver for Usama bin Laden by transporting hita to vaticus locations i
Afghanistas knowing thet by providing sasd servies or rasuporistion he was directly
fucilitaiing comeunicstion and planning need for an act of termarism.

Specification 62 In et Faredas, & pareon subject to wial by militery commission as an alien
unlawiif snemy combsetant, did, in Afghanisten and other cenuntries, frorm in or abont
Februery 1996 to oo or sbout Movember 24, 2001, in the coniext of of sasocisted with an
armed contlict and with kuowiedge that o) Qasda, en Inermadions! terorist organizetion
enpaped in hostilities againet the Uniled Sintis, hed eugaged in or engages in tervorisn,
imentionally provide matedal support or resowrees o al Ceeda, o wit: gervics or
wrapsportation o Usems bin Laden by sengporting him to various aress in Afghaunistan
knowing that by providing meid servics or travsporiation be wis disseily facilinating
comtmunication and planaing used for sels of ferrorism.

Speciffestion 7: In that Hamdan, & peeson ssbjoct to tdal by military comprission as an alien
nulgwfil spesmy combatest, did, o Afzhanisten and other comtries, Bom inor about
February 1996 0 oo or sbout Movenber 24, 2001, in the context of or assosciated with an
srmed conflict, provide material support and resovrces to wit: servics aa an armed body guard
for Uisama bin Laden, koowing that by providiog said seevics as an remed bodyguand he was
protecting the leader of &l Qaada and fecilitatiog commmmication and plasning nsed for ace
of terroris,

Spetification B: In that Hamdan, a person mibject o wisl by military comrnission ag ao slien
unlswiil snsmy cormbataat, did, in Afghanistan and other countriss, from in or shout
Felwruary 1996 t0 on or abont Novembier 24, 2001, in the contaxt of or pesociated with an
armied conflict and with keowledge that sl Queds, an figsmational terorist organization has
engaged in hostilitise againg the United Stafes, hud engeged io or snpages in terrorism,
intentionally provide sesterial support or ressises, to ol Oasde, 1o witt servies os an armed

Continuation of MC Fuitn 458
Charges and Spevifications
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Uniied States v. Haoulan

tody gassd for Usanes bin Ladon by imoving that by providing asd service 8s ab rimed
body gusrd for Usamns bin Laden be wan protosting the leader of al Qneds and facifitating
eompmunication and plaoning used for acts of tovonism.

Continuatron of MC Foirm 458
Charges and Specifications
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US v. Hamdan: Defense Motion to Dismiss for Lack of Subject Matter Jurisdiction Over ... Page 1 of 2

Sent: Wednesday, January 09, 2008 4:37 PM

To: 'McMillan, Joseph M. (Perkins Coie)’; Britt, William, LTC, Doom
Prasow, Andrea, Ms, DoD OGC; 'Schneider, Hamry (Perkins Coie), Stone, Tim, Lo %

Mizer, Brian, LT, DoD OGC; Murphy, John, Mr, DoD OGC

Cc:

Subject: Filing Designation: D016 Defense Motion to Dismiss Specifications based on Res Judicata-US v.
Hamdan

All parties,

The filing designation for the 9 JAN 08 Defense Motion to Dismiss Specifications based on Res
Judicata 1s D016 Defense Motion to Dismiss Specifications based on Res Judicata - Hamdan. See RC 5.

VT,

LTCHH_ USAR
Semior Attorney Adviser

Military Commissions Trial Judiciary
Department of Defense

From: McMillan, Joseph M. (Perkins Caie) [mailt_

Sent- Wednesday, January 09, 2008 16:21

Cc: Berrigan, Michael, Mr, DoD OGC; Britt, William, LTC, DoD OGC;

Subject: US v. Hamdan: Defense Motion to Dismiss Specifications based on Res Judicata

LTC
Aftached for filing in the case of United States v. Hamdan please find the Defense Motion to Dismiss Specification
1of Charge 1 and Specifications 1, 2, 5, 6, 7 and 8 of Charge 2 for lack of Subject Matter Jurisdiction as a Matter
of Res Judicata. The PDF version is signed and the Word version is unsigned. The attachment is in the separate
pdf.

<<13862537_1DOC>> <<Def M Res Judicata. pdf>> <<Attachments - Res Judicata pdf=>

Respectfully submitied,
AE 92 (Hamdan)
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US v. Hamdan: Defense Motion to Dismiss for Lack ofjSabMatter Jurisdiction Over ...Page 20f 2

Joe McMillan
Perkins Coie LLP

NOTICE: This communication may contain privileged or other confidential irdbom. If you have
received it in error, please advise the sendeeply email and immediatedelete the message and
any attachments without copyingdisclosing the contents. Thank you.
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UNITED STATES OF AMERICA )

) Government’s Response to
v. ) Motion to Dismiss Specification 1 of

) Charge I and Specifications 1, 2, 5, 6, 7 and
)
)

SALIM AHMED HAMDAN 8 of Charge II as a Matter of Res Judicata

1. Timeliness. This response is timely pursuant to the Military Judge’s order of 20
December 2007.

2. Relief. The Prosecution respectfully requests that the Military Judge deny the accused’s
motion to dismiss Specification 1 of Charge I and Specifications 1, 2, 5, 6, 7 and 8 of Charge II
as a matter of res judicata.

3. Overview.

a. The accused supports his motion by reference to Hamdan v Rumsfeld, 126 S. Ct.
2749 (2006). Accordingly, the accused asks this Court to give res judicata effect to doubts
expressed in Hamdan’s plurality opinion, that offenses occurring before 11 September 2001
could be triable by military commission. He thus moves this Court to dismiss specifications
alleging acts that occurred, or might have occurred, prior to 11 September 2001.

b. The plurality’s opinion bears none of the hallmarks of a decision having res
Judicata effect. It did not constitute a final decision of the Court on the merits of the issue and
was unnecessary to the Court’s decision, and thus is not preclusive. Indeed, the Court’s
controlling opinion expressly declined to address questions concerning the starting point and
period of hostilities applicable to this case. Moreover, the plurality itself declined actually to
determine the period of hostilities and the issue was ultimately unnecessary even to the plurality’s
own opinion. For these reasons, the Court should deny the accused’s Motion to dismiss the listed
Specifications.

4, Burden of Proof.

a. Rule 905(c)(2)(A) of the Rules for Military Commissions (R.M.C.) provides that
“[e]xcept as otherwise provided,” the burden of persuasion for a motion rests with the moving
party. One such exception is that “[i]n the case of a motion to dismiss for lack of jurisdiction, the
burden shall be on the prosecution.” R.M.C. 905(c)(2)(B). The accused characterizes his motion
to apply preclusive effect to an issue tangentially discussed by a plurality of Members of the
Supreme Court as one asserting a lack of subject matter jurisdiction. See Defense Motion to
Dismiss for Lack of Subject Matter Jurisdiction as a Matter of Res Judicata at 1 (hereinafter

Motion).
b. However, “[s]ubject-matter jurisdiction defines a court’s authority to hear a given
AE 97 (Hamdan)
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type of case,” United States v. Morton, 467 U.S. 822, 828 (1984), and matters pleaded as res
Judicata are generally viewed as affirmative “defense[s] to any issue or element of an offense,”
United States v. Smith, 15 CM.R. 369, 372 (C.M.A. 1954) (internal quotation marks and citation
omitted). In other words, the accused does not here argue that the Court lacks authority to hear
the type of offense with which he is charged, but rather asserts that certain referred charges are
defective, and fail to state an offense, because they refer to conduct that is, in his view, outside
the period of hostilities between the United States and al-Qaeda.

c. Such a challenge to the substantive sufficiency of referred charges questions the
merits of a case, rather than the Court’s subject-matter jurisdiction or authority to adjudicate that
type of case. See United States v. Cotton, 535 U.S. 625, 630-31 (2002); United States v.
Delgado-Garcia, 374 F.3d 1337, 1342 (D.C. Cir. 2004); United States v. Gonzalez, 311 F.3d
440, 442 (1st Cir. 2002); United States v. Brown, 164 F.3d 518, 520-22 (10th Cir. 1998). The
Rules similarly recognize that the dismissal of a charge for failure to state an offense is not
jurisdictional in nature. See R.M.C. 907(b) (separately enumerating dismissals for lack of
jurisdiction and for failure to state an offense).

d. Placing the burden of persuasion in pleading res judicata upon the accused as a
defense, rather than upon the prosecution as a jurisdictional matter, is a result supported by
precedent in military jurisprudence, see Smith, 15 C.M.R. at 372, as well as of the Supreme
Court, see Schiro v. Farley, 510 U.S. 222, 233 (1994) (“The burden is on the accused to
demonstrate that the issue whose re-litigation he seeks to foreclose was actually decided in the
first proceeding.”) (internal quotation marks and citation omitted). The burden of proof here
properly rests with the accused.'

5. Facts.

a. The accused was captured in Afghanistan during the course of hostilities between
forces of the United States and members of the Taliban and al-Qaeda. On 13 July 2004, the
accused was charged in a military commission authorized by the President of the United States
with conspiring with al-Qaeda associates, from February 1996 to November 2001, to commit
offenses triable by military commission. See Motion, Attachment A, § 12.

! For reasons discussed below, the accused’s assertion that preclusive effect should be
given to a non-final opinion by a plurality of the Court’s Members, which only arguably and
unnecessarily expressed an opinion about the issue at hand, fails even if the burden of persuasion
rested with the Prosecution.

2
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b. The Specification further alleged that the accused committed a number of overt
acts between 1996 and November 2001, in furtherance of the conspiracy. These overt acts
included, among others, serving as Usama bin Laden’s bodyguard and driver until the time of the
accused’s capture; delivering weapons and supplies to al-Qaeda members; receiving training in
military skills at an al-Qaeda-sponsored camp; and transporting Usama bin Laden throughout
Afghanistan to ensure his safety after the attacks on U.S. embassies in 1998 and on the United
States in 2001. See id. Attachment A, T 13.

c. The accused filed a petition for habeas corpus, which the U.S. District Court for
the District of Columbia granted. Hamdan v. Rumsfeld, 344 F. Supp. 2d 152 (D.D.C. 2004).
The district court did not address any claim that the charges against the accused failed to state an
offense because the overt acts occurred outside the period of hostilities between the United States
and al-Qaeda. The government appealed, and the U.S. Court of Appeals for the District of
Columbia Circuit reversed the district court's degision. Hamdan v. Rumsfeld, 415 F.3d 33 (D.C.
Cir. 2005). In doing so, the court of appeals likewise considered only the accused’s separation-
of-powers, Geneva Convention and other, procedural, claims, but did not address a contention
that the charge failed to state an offense under the laws of war.

d. The Supreme Court granted certiorari, and reversed. Hamdan v. Rumsfeld, 126 S,
Ct. 2749 (2006). In doing so, the Court held, in essence, that the military commission as then
constituted lacked the power to proceed with the accused’s case because its structure and
procedures violated the Uniform Code of Military Justice (UCMIJ) and certain Geneva
Convention provisions. See id. at 2786.

e. As relevant here, in Hamdar the accused had asserted other deficiencies in the
government's authority to subject him to trial by military commission. The accused claimed that
a military commission lacked jurisdiction to try him because the charge of conspiracy is not
cognizable by such commission and the war on terror is not properly understood as a conflict
allowing for the establishment of military commissions. Neither party fully addressed the issue
raised here—determining when the period of hostilities began for purposes of conspiracy and
material support charges and whether conduct pre-dating 11 September 2001 could support
Specifications for such charges.

f. A plurality of four Justices in famdan did address the issue, opining that the
President’s war powers were activated only after the events of 11 September 2001 and the
subsequent Authorization for Use of Military Force (AUMF), 50 U.S.C. § 1541 note. Hamdan,
126 S. Ct. at 2777-78 & n.31 (plurality opinion). As a result, the plurality expressed doubt that a
conspiracy charge triable by military commission could be based upon conduct that predated 11
September 2001. fd. at 2778-79 (plurality opinion). However, the plurality focused upon a far
broader question than establishing the time in which hostilities commenced: whether the offense
of conspiracy could be tried in a military commission at all. /d. at 2779-86 (plurality opinion).
The plurality answered this question by expressing its belief that the crime of conspiracy “is not a
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recognized violation of the law of war,” regardless of when hostilities began. Id. at 2784
(plurality opinion).

g Three Justices disagreed with the plurality’s assessment, asserting that the starting
point of the present conflict must be judged by the initiation of hostilities, and that such
judgments are committed solely to the President in exercising his constitutional role as
commander-in-chief. Hamdan, 126 S. Ct. at 2827 (Thomas, J., dissenting). The dissent also
found support for a determination that the period of hostilities pre-dated 11 September 2001,
both in the actions of Congress and in the available evidence. Id. at 2827-28 (Thomas, J.,
dissenting). A fourth Justice concurred in part with the Court's decision, agreeing that the
military commission as constituted violated the UCMI and portions of the Geneva Conventions,

- and therefore declining to address the validity and scope of the conspiracy charge. Id. at 2809
(Kennedy, J., concurring in part). The Court’s ninth Member, the Chief Justice, took no part in
the consideration or decision of Hamdan. Id. at 2799,

h. On 10 May 2007, charges were referred against the accused after enactment of the
Military Commissions Act of 2006 (M.C.A.), Pub. L. No. 109-366, 120 Stat. 2600. In Charge I,
Specification 1, the accused stands accused of conspiring, from February 1996 to November
2001, to commit offenses subject to trial by military commission, and of committing overt acts in
furtherance of same conspiracy, in violation of 10 U.S.C. § 950v(b)(28). Specification 2 of the
same Charge alleges a conspiracy and overt act occurring in November 2001. The referred
charges also accuse the accused, in Charge II, of providing material support for terrorism, in
violation of 10 U.S.C. § 950v(b)(25). Specifications 1, 2, 5, 6, 7 and 8 of Charge II allege acts of
providing such support that occurred between February 1996 and November 2001, while
Specifications 3 and 4 allege acts occurring in November 2001. See Motion, Attachment B.

6. Discussion.

a. The accused’s motion urges this Court apply the doctrine of res judicata to the
period-of-hostilities portion of the plurality opinion in Hamdan, 126 S. Ct. 2749, as described in
paragraph 5.f. above. Specifically, the accused asks this Court to dismiss the Specifications that
refer to conduct that occurred, or might have occurred, in a period pre-dating 11 September 2001.
This Court should reject the accused's invitation to extend the limited doctrine of res judicata to
include giving preclusive effect to the non-final opinion of a plurality of Justices about an issue
whose resolution was unnecessary to the Court’s holding and, indeed, was unnecessary even to
that plurality’s opinion.?

? The accused’s assertion is properly and more specifically characterized as one of issue
preclusion or collateral estoppel, rather than claim preclusion; however, given the separate causes
of action before the Supreme Court in Hamdan and before this Court, his assertion of claim
preclusion in the previous proceeding, even if it could be made, would amount to issue
preclusion here and, at any rate, would fail for the same reasons.
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The Hamdan plurality’s opinion is not a final decision on the merits by the
Court, and is not subject to res judicata effect.

b. “The doctrine of res judicata provides that a matter put in issue and finally
determined by a court of competent jurisdiction cannot be disputed between the same parties in a
subsequent trial . . . .” United States v. Jackson, 20 M.J. 83, 85 (C.M.A. 1985) (quoting Manual
Jor Courts-Martial § 71b (1969)); see Smith, 15 C.M.R. at 372. The doctrine, originally a civil
law construct, has been recognized in criminal law as well as military law. Smith, 15 C.M.R. at
372 (citing United States v. Oppenheimer, 242 U.S. 85, 87 (1916)). In military jurisprudence, the
doctrine is codified by Rules 905(g) of the Rules for Courts Martial (R.C.M.) and of the Rules
for Military Commissions. These two provisions are virtually identical:

Any matter put in issue and finally determined by a military commission [or
court-martial, R.C.M. 905(g)], reviewing authority, or appellate court
which had jurisdiction to determine the matter may not be disputed by the
United States in any other commission [or court-martial, id.] of the same
accused, except that, when the offenses charged at one commission [or
court-martial, id.] did not arise out of the same transaction as those charged
at the commission [or court-martial, id.] at which the determination was
made, a determination of law and the application of law to the facts may be
disputed by the United States. This rule also shall apply to matters which
were put in issue and finally determined in any other judicial proceeding in
which the accused and the United States or a Federal governmental unit
were parties.

R.M.C. 905(g).

c. At the outset, it is not clear that Rule 905(g) requires this Court to give preclusive
effect even to final judgments made during an appellate court’s consideration of a habeas
petition. Although both Rules 905(g) provide that they “shall apply to matters which were put in
issue and finally determined in any other judicial proceeding in which the accused and the United
States or a Federal governmental unit were parties,” R.M.C. 905(g); R.C.M. 905(g), preclusive
effect traditionally has been given only to issues that were finally resolved in separate criminal
judicial proceedings. Indeed, the four examples provided in the discussion of R.C.M. 905(g) as
illustrations of the preclusive effect of a previous judgment all contemplate issues decided in the
course of a separate criminal proceeding, as do the precedents relied upon by the Court of
Military Appeals in Smith, 15 C.M.R. at 373-74; see United States v. Morrison, 12 M.J. 272,

275 (C.M.A. 1982) (“[I]n situations where the doctrine of collateral estoppel or res judicata is
applied, usually the prior trial bars re-litigation in a later trial.”’) (emphasis added); United States
v. Doughty, 34 C.M.R. 320, 323 (C.M.A. 1964) (“Military law likewise has adopted the defense
of res judicata and permitted it to be pleaded in bar of conviction upon a second trial involving
the same facts.”) (emphasis added); see also Oppenheimer, 242 U.S. at 87-88 (collecting
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criminal cases). That Court has thus far declined to consider the preclusive effect of issues
resolved during previous, civil, habeas litigation in a subsequent court-martial. See United States
v. Saulter, 5 M.J. 281, 283 (C.M.A. 1978). There is no reason to believe that the scope of
R.M.C. 905(g) is broader than the nearly-identical provision in R.C.M. 905(g)—indeed, the
accused agrees that their scope is identical, see Motion at 6—and therefore the preclusive effect
that this Court should give to an issue decided in a separate civil proceeding is equally doubtful.

d. Nevertheless, this Court need not address whether separate habeas litigation
involving this accused constitutes a “judicial proceeding” under R.M.C. 905(g) because, even
under the terms of the Rule, the plurality’s opinion concerning the period of hostilities in this
case is not entitled to res judicata effect.

e. As is apparent from the text of Rule 905(g), “a question of fact or of law distinctly
put in issue and directly determined by a court of competent jurisdiction cannot afterwards be
disputed between the same parties.” Frank v. Mangum, 237 U.S. 309, 334 (1915). “The rules of
res judicata are applicable only when a final judgment is rendered.” Restatement (Second) of
Judgments § 13 (1980) (hereinafter Restatement); see 18A Charles Alan Wright, Arthur R.
Miller & Edward H. Cooper, Federal Practice and Procedure § 4432, at 52 (2d ed. 2002)
(hereinafter Wright, Miller & Cooper) (“To qualify for preclusion, a judgment must be valid,
final, and on the merits.”). “Finality will be lacking if an issue of law or fact essential to the
adjudication of the claim has been reserved for future determination . . . .” Restatement § 13
cmt. b. “If [an] appellate court terminates the case by final rulings as to some matters only,
preclusion is limited to the matters actually resolved . . . whether it terminated the case on terms
that left it unnecessary to resolve other matters or affirmed on some grounds and vacated or
reversed on others.” 18A Wright, Miller & Cooper § 4432, at 63-64. As described below, the
plurality opinion upon which the accused relies bears none of the hallmarks of a preclusive
decision.

f. At the outset, the plurality’s opinion concerning the period of hostilities was not a
decision of the Court; it did not carry a majority of Members of the Court, and the Court was, at
best, equally divided on the question. Assuming for the sake of argument that four Members
agreed in the plurality opinion that actions pre-dating 11 September 2001 are not triable by this
Court (an uncertain assumption, for reasons discussed in paragraph 6.j.-k . below), an equal
number of the Court’s Members disagreed with that assertion or declined to consider the issue.
In such a circumstance, the opinion is entitled to no precedential weight, let alone preclusive
effect. Neilv. Biggers, 409 U.S. 188, 192 (1972).

g. But even if the Court cannot be considered “‘equally divided” given the divergence
in resolving the period-of-hostilities issue between Hamdan's dissenting and concurring
Members, the plurality opinion does not constitute the judgment of the Court. “When a
fragmented Court decides a case and no single rationale explaining the result enjoys the assent of
five Justices, the holding of the Court may be viewed as that position taken by those Members
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who concurred in the judgments on the narrowest grounds . . . .” Marks v. United States, 430
U.S. 188, 193 (1977) (citations omitted); cf. CIS Corp. v. Dynamics Corp. of Am., 481 U.S. 69,
81 (1987) (“[W]e are not bound by [a plurality opinion’s] reasoning.”); see also Horton v.
California, 496 U.S. 128, 136 (1990) (reaffirming that a plurality view that does not command a
majority is not binding precedent). In Hamdan, Justice Kennedy’s concurring opinion
represented the “position taken . . . on the narrowest grounds,” agreeing with the majority only in
that the military commissions as then constituted violated certain provisions of Federal law, but
reserving judgment on questions about the scope and validity of the conspiracy charges.
Hamdan, 126 S. Ct. at 2809 (Kennedy, J., concurring in part). Indeed, a majority of Members
expressed this limited holding in Hamdan's controlling opinion: “Whether or not the
Government has charged Hamdan with an offense against the law of war cognizable by military
commission, the commission lacks power to proceed.” Id. at 2786. To the extent that Hamdan
offered any judgment on the period-of-hostilities question, then, that judgment was to decline to
reach the question at all. A decision thus deferring judgment on the issue critical to the accused’s
assertion here cannot be final, see Restatement § 13 cmt. b, and the plurality’s opinion about that
deferred issue is not entitled to preclusive effect.

Determining the period of hostilities was not necessary to resolving the
question at issue in Hamdan, and the plurality’s opinion on that subject is
not res judicata.

h. The accused’s attempt to extend preclusive effect to the non-final opinion of a
plurality of the Court’s fails for other, related, reasons. It is axiomatic that such preclusion only
applies to matters that have been actually and necessarily decided in a previous proceeding, 18
Wright, Miller & Cooper § 4420, at 505; 18 id. § 4421, at 536. Invocation of the doctrine of res
Jjudicata is limited to circumstances where the previous decision of a tribunal “could only have
been based on resolution against the government of an issue which is again before the court.”
United States v. Hairston, 15 M.J. 892, 895 (A.C.M.R. 1983) (citing, among others, Ashe v.
Swenson, 397 U.S. 436, 444 (1970)) (emphasis added); see United States v. Marks, 45 CM.R.
55, 59 (C.M.A. 1972); see aiso Schiro, 510 U.S. at 232-33. This principle extends to decisions
made in habeas; a judgment granting a petitioner habeas relief “is res judicata only . . . of the
issues of law and fact necessarily involved in that result.” Collins v. Loisel, 262 U.S. 426, 430
(1923) (emphasis added).

1. As is clear from the discussion above, the Hamdan Court as a whole did not
actually decide whether the period of hostilities in this case pre-dated 11 September 2001.
Rather, in reversing the District of Columbia Circuit’s decision, the Court determined that the
military commissions as then constituted violated provision of the UCM]J and other law.
Determining when hostilities started for purposes of charging offenses under the M.C.A. simply
had nothing to do with the controlling Hamdan decision, nor did the plurality’s analysis of the
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scope or extent of conspiracy liability. Notwithstanding opinions expressed on these subjects by
the plurality and the dissenting Members, neither of those competing opinions is entitled to
preclusive effect in this proceeding.

Even by its terms, the plurality opinion did not purport to determine the
period of hostilities, and resolution of that question was unnecessary even for
the plurality’s preferred result.

J- Indeed, the defects in the accused’s argument are apparent from scrutiny of the
plurality’s opinion itself. As noted above, res judicata is only available for issues finally
determined in a prior proceeding. But even if the plurality’s opinion controlled, res judicata
would be unavailable because the plurality never actually decided the issue that the accused
seeks to give preclusive effect. In its opinion, the plurality briefly explained that the overt acts
specified in the original charge post-dated the events of 11 September 2001, and enactment of the
AUMEF, and expressed its belief that the present conflict commenced on the date of those attacks.
Hamdan, 126 S. Ct. at 2778 & n.31 (plurality opinion). The plurality then noted that “[t]hese
facts alone cast doubt upon the legality of the charge” then pending, id. at 2778-79 (plurality
opinion) (emphasis added), but opined that the conspiracy charge could not be prosecuted by a
military commission because such an offense was not a violation of the law of war, id. at
2779-86 (plurality opinion). Such an expression of doubt by a plurality of the Court is far
removed from the final determination of an issue that Rule 905(g) requires, and falls short of the
accused’s burden to demonstrate that the issue was actually decided. See Schiro, 510 U.S. at 233.

k. Moreover, resolution of the issue that the accused seeks to give preclusive effect
was unnecessary for the plurality opinion itself. Even if a plurality of the Court’s Members did
determine that the present conflict started on 11 September 2001, determining the period of
hostilities was wholly unnecessary for the plurality’s ultimate opinion. Rather, the plurality made
clear after expressing its doubts about the scope of the hostilities period that it otherwise believed
the conspiracy charge could not be prosecuted as a matter of law, regardless of when the present
conflict began. See id. at 2785 (plurality opinion). Indeed, the plurality dedicated most of its
opinion to analyzing the validity of a conspiracy charge generally, and its discussion of the period
of hostilities was, even to the plurality, tangential to the broader question. Compare id. at 2778-
79 (plurality opinion) (discussing doubts about the scope of the conflict period), with id. at 2779-
86 (plurality opinion) (analyzing the validity of the conspiracy charge).

L. In sum, the Hamdan plurality’s opinion concerning the period of hostilities bears
none of the characteristics necessary for res judicata effect in this separate proceeding. The
plurality did not command a majority of Members of the Court, and was not a final determination
of the issue, because the controlling opinion expressly found the issue’s resolution to be
unnecessary. The plurality opinion did not actually decide the issue for the Court, nor was its
rationale necessary to the Court’s decision. Indeed, the plurality did not actually determine the
period of hostilities even for its own opinion, but rather simply expressed doubt that this conflict

8
AE 97 (Hamdan)
Page 8 of 9
Filed with TJ Appellate Exhibit 617F (AAA)
19 April 2019 Page 105 of 489

UNCLASSIFIED//FOR PUBLIC RELEASE



UNCLASSIFIED//FOR PUBLIC RELEASE

began before 11 September 2001. Moreover, the plurality’s view of the period of hostilities
applicable to this accused’s case was entirely unnecessary to its opinion of the validity of the
original conspiracy charges. For these reasons, the Court should decline the accused's

unprecedented request to give the Hamdan plurality’s opinion res judicata effect, and deny his
motion to dismiss the listed Specifications.

7. Oral Argument. The Prosecution does not believe that oral argument is necessary to
resolve the accused’s Motion, as a determination of the issue presented may be made through
reference to the written pleadings and the Hamdan decision. The Prosecution is prepared to
present oral argument on the accused’s Motion, however, should the Military Judge schedule it.

8. Request for Witnesses. The Prosecution does not anticipate calling witnesses.

Respectfully submitted,

L)

WILLIAM B. BRITT

LTC, JA, USAR

Prosecutor

Office of Military Commissions
Prosecution/

i ZZ
s 4 /
TIMOPHY STONE

LCDR, JA, U.S. Navy
Prosecutor

Office of Military Commissions
Prosecution

JOHN MURPHY
DEPARTMENT OF JUSTICE
Prosecutor

Office of Military Commissions
Prosecution
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UNITED STATES OF AMERICA D016

Defense Supplemental Submission

V. in Support of Defense Motion to Dismiss

Specification 1 of Charge 1 and Specifications

SALIM AHMED HAMDAN 1,2,5,6, 7 and 8 of Charge 2 for Lack of

Subject Matter Jurisdiction as a
Matter of Res Judicata

7 March 2008

1. Timeliness: This supplemental brief is filed in accordance with the invitation by the
Military Judge to submit additional authority bearing on the issue of the date of the beginning of
the relevant armed conflict.

2. Relief Sought: Defendant Salim Ahmed Hamdan seeks dismissal of Specification 1 of
Charge 1 (Conspiracy) and Specifications 1, 2, 5, 6, 7 and 8 of Charge 2 (Providing Material
Support for Terrorism) for lack of subject matter jurisdiction, as the acts alleged in those
Specifications involve, either in whole or in part, conduct that predates the onset of the armed
conflict in which Mr. Hamdan was captured.

3. Overview: At oral argument on the Defense motion to dismiss the above-referenced
charges (D016) on 7 February 2008, the Military Judge invited the parties to submit additional
authority relating to the start of the "war" for purposes of determining if the military commission
has jurisdiction over the acts alleged in the Charge Sheet. The Military Judge is the proper
authority to determine when the war started for such jurisdictional purposes, as the facts
concerning the use of U.S. armed forces during the relevant period are undisputed, and the
proper application of law to undisputed facts is a question of law. Indeed, on numerous
occasions throughout our history, courts have made a determination of whether a state of war

exists and drawn legal conclusions based on that determination. In this case, the undisputed facts
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also show that the political branches of the U.S. Government regarded the armed conflict with

the perpetrators of the September 11, 2001, attacks to have begun on or near that date. Likewise,

it is undisputed that U.S. military personnel were inserted into Afghanistan in October 2001 to

respond to those attacks, following the Authorization for the Use of Military Force ("AUME")

passed by Congress on 18 September 2001. Accordingly, the date of the start of the relevant

armed conflict for the purpose of this Commission's jurisdiction over Mr. Hamdan should be

deemed to be on or near 11 September 2001, and charges relating to conduct that occurred in

whole or in part prior to that date should be dismissed.

4. Facts:

A.

In June 1996, President Clinton spoke at a memorial service at Eglin Air Force
Base, Florida, for American Servicemen killed in Saudi Arabia, saying: "We're
blessed to live in a prosperous land in a time of peace, but we are not free from
peril." (Attachment A.)

In August 1998, President Clinton announced the capture of a suspect in the
bombing attack on the U.S. Embassy in Nairobi, Kenya. He thanked "our law
enforcement and intelligence agencies" along with "Kenyan and Tanzanian
authorities for their hard work and close cooperation with the FBL." He stated that
"we will continue to use all the tools at our disposal — law enforcement,
diplomacy, and when necessary, America's military might," but made no mention
of the deployment of armed forces or hostilities under way against the persons or
group responsible for the embassy attacks. (Attachment B.)

On October 14, 2000, immediately following the attack on the USS Cole,
President Clinton stated: "This tragic loss should remind us that even when
America is not at war, the men and women of our military risk their lives every
day in places where comforts are few and dangers are many. No one should think
for a moment that the strength of our military is less important in times of peace,
because the strength of our military is a major reason we are at peace."
(Attachment C.) ‘

On October 18, 2000, at a memorial service for the sailors killed on the USS Cole,
President Clinton repeated his statement that "even when America is not at war,
the men and women of our military still risk their lives for peace.” He also stated
that the men and women of the USS Cole "were standing guard for peace."
(Attachment D.)

On September 11, 2001, I_nembers of al Qaeda attacked the United States by
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crashing hijacked airplanes into the World Trade Towers in New York, the
Pentagon in Washington, D.C., and a field in western Pennsylvania, killing
approximately 3000 people. President Bush subsequently referred to this as an
"act of war." See, e.g., Remarks by the President at Photo Opportunity with
House and Senate Leadership (Sept. 19, 2001). (Attachment E).

F. On September 15, 2001, in responding to the terrorist attacks, President Bush said
in a radio address to the nation: "This will be a different kind of conflict against a
different kind of enemy." (Attachment F.)

G. On September 18, 2001, one week after the terrorist attacks, Congress passed the
Authorization for the Use of Military Force, P.L. 107-40 ("AUMF"), which
provides: "the President is authorized to use all necessary and appropriate force
against those nations, organizations, or persons he determines planned,
authorized, committed, or aided the terrorist attacks that occurred on September
11, 2001, or harbored such organizations or persons, in order to prevent any future
acts of international terrorism against the United States by such nations,
organizations or persons." (Attachment G.)

H. On September 20, 2001, in an address to a Joint Session of Congress and to the
American People, President Bush stated: "Tonight we are a country awakened to
danger and called to defense freedom. . . . Our war on terror begins with al Qaeda,
but it does not end there. . . . Our nation has been put on notice: We are not
immune from attack. We will take defensive measures against terrorism to
protect Americans." (Attachment H.)

L On October 7, 2001, the United States and the United Kingdom launched a
military assault on Afghanistan "designed to disrupt the use of Afghanistan as a
terrorist base of operations, and to attack the military capability of the Taliban
regime." Presidential Address to the Nation (Oct. 7, 2001) (Attachment I.)

J. On November 13, 2001, President Bush issued a Military Order, 3 C.F.R. 918
(2002), that provided: "International terrorists, including members of al Qaida,
have carried out attacks on United States diplomatic and military personnel and
facilities abroad and on citizens and property within the United States on a scale
that has created a state of armed conflict that requires the use of the United
States Armed Forces." (Attachment J.)

K. In July 2002, for the purposes of permitting expedited naturalization of aliens,
President Bush declared in Executive Order 13269: "I designate as a period in
which the Armed Forces of the United States were engaged in armed conflict with
a hostile foreign force the period beginning on September 11, 2001."

(Attachment K).-
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6. Law and Argument:

A. Determining When the Relevant Armed Conflict Began Is a Jurisdictional Issue
Appropriately Decided By the Military Judge in This Case

This is a law of war commission that properly exercises jurisdiction only over alleged
offenses taking place "in the context of and...associated with an armed conflict." Manual for
Military Commissions, Crimes and Elements (identifying "armed conflict" as a necessary
element of each of the substantive offenses triable by commission under the MCA).

In United States v. Khadr, the Court of Military Commission Review instructed that the
military judge in a commission convened pursuant to the MCA should determine both the factual
and legal issues necessary to assess whether jurisdiction exists:

The text, structure, and history of the M.C.A. demonstrate clearly that

a military judge presiding over a military commission may determine both

the factual issue of an accused's "unlawful enemy combatant status" and

the corresponding legal issue of the military commission's in personam

jurisdiction. A contrary interpretation would ignore . . . the long-standing

history of military judges in general courts-martial finding jurisdictional

facts by a preponderance of the evidence, and resolving pretrial motions to
dismiss for lack of jurisdiction.

CMCR 07-001 (24 September 2007) at 24.

Thus, even if there were disputed facts bearing on the question of when the relevant
armed conflict began, the Military Judge would be the finder of fact on that jurisdictional issue,
based on a preponderance of the evidence standard. In this case, the relevant markers of whether
the United States was at war with any group with which Mr. Hamdan was associated are not
subject to reasonable dispute. There can be no contention that the political branches of the U.S.
Government maintained that the United States was at war during the period immediately prior to
11 September 2001. Likewise, the can be no contention that U.S. military personnel were
deployed in a war against al Qaeda. "Questions of the applicability of a rule of law to an

undisputed set of facts are normally questions of law." Manual for Military Commissions,

43439-0001/LEGAL14049823.1 4 AE 123 (Hamdan)

Page 4 of 66
Filed with TJ Appellate Exhibit 617F (AAA)
19 April 2019 Page 111 of 489

UNCLASSIFIED//FOR PUBLIC RELEASE



UNCLASSIFIED//FOR PUBLIC RELEASE

R.M.C. 801, Discussion. In light of these undisputed facts, the Military Judge can and should
rule that the United States was not involved in armed conflict with al Qaeda prior to 11
September 2001 for purposes of determining the jurisdiction of this Commission.

B. American Courts Have Often Determined Whether a State of War Exists, Relying
on an Empirical Assessment of Facts and the Stance of the Political Branches

Because the existence of a state of war has legal significance in numerous contexts,
American courts have often been called upon to determine whether a state of war exists, a duty
they discharge in order to resolve the cases they must adjudicate:

Since the earliest years of the nation, courts have not hesitated to

determine when military action constitutes "war." In Bas v. Tingy, 4 U.S.

(4 Dall.) 37, 1 L.Ed. 731 (1800), the Supreme Court had to decide whether

hostilities between France and the United States amounted to a state of

war in order to resolve disputes over captured ships. Because outright war

had not been declared, the justices examined both the facts of the

conflict...and the acts of Congress that had authorized limited military
action.

Campbell v. Clinton, 203 F.3d 19, 37 (D.C. Cir. 2000) (Tatel, Circuit Judge, concurring).

In Bas v. Tingy, after making note of the relevant facts (congressional action as well as
the "bloodshed, dep.redation and confiscation, which has unhappily occurred," Bas, 4 U.S. at 39),
the Supreme Court concluded that France and the United States were at war both "[i]n fact and in
law." Id. at 42. The Court distinguished between a declared, "perfect” war, and an undeclared,
"imperfect" war, which is typically "confined in nature and extent, being limited as to places,
persons, and things." Id. at 40. Addressing the same conflict in a different case a year later,
Chief Justice John Marshall wrote, "The whole powers of war being, by the constitution of the
United States, vested in congress, the acts of that body alone can be resorted to as our guides in
this enquiry.... To determine the real situation of America in regard to France, the acts of
congress are to be inspected." Talbot v. Seeman, 5 U.S. (1 Cranch) 1, 28 (1801).

A half century later, the Supreme Court was again called upon to decide whether a state
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of war existed, this time in the undeclared civil war raging between the United States and the
Confederate States of America. In the Prize Cases, the Supreme Court affirmed as lawful
captures under international law the seizure of a number of ships that had attempted to run the
Union blockade. The Court's decision was informed by both international law and by the
division of the war powers under the U.S. Constitution:
The right of prize and capture has its origin in the 'jus belli,' and is

governed and adjudged under the law of nations. To legitimate the

capture of a neutral vessel or property on the high seas, a war must exist

de facto, and the neutral must have a knowledge or notice of the intention

of one of the parties belligerent to use this mode of coercion against a port,
city, or territory, in possession of the other.

Prize Cases, 67 U.S. 635, 666 (1862). The Court then "enquire[d] whether, at the time this
blockade was instituted, a state of war existed which would justify a resort to these means of
subduing the hostile force." Id. It held that a formal declaration of war was unnecessary.
~ Rather, in assessing whether a war existed de facto, the Court looked to the underlying facts:
A civil war is never solemnly declared; it becomes such by its accidents—
the number, power, and organization of the persons who originate and
carry it on. When the party in rebellion occupy and hold in a hostile
manner a certain portion of territory; have declared their independence;
have cast off their allegiance; have organized armies; have commenced

hostilities against their former sovereign, the world acknowledges them as
belligerents, and the contest a war.

Id. The Court emphasized that while "a civil war is never publicly proclaimed," "its actual
existence is a fact in our domestic history which the Court is bound to notice and to know." Id.
at 667. It refused to "affect a technical ignorance of the existence of a war, which all the world
acknowledges to be the greatest civil war in the history of the human race." Id. at 669.

With respect to the exercise of the war power by the United States, the Court noted both
the exclusive power of Congress to initiate a war, and the responsibility of the President to

defend the nation even in the absence of congréssional action:
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By the Constitution, Congress alone has the power to declare a

national or foreign war.... The Constitution confers on the President the

whole Executive power.... He has no power to initiate or declare a war

either against a foreign nation or a domestic State.... [But,] [i]f a war be

made by invasion of a foreign nation, the President is not only authorized

but bound to resist force by force. He does not initiate the war, but is

bound to accept the challenge without waiting for any special legislative

authority. And whether the hostile party be a foreign invader, or States

organized in rebellion, it is none the less a war, although the declaration of

it be 'unilateral.’
1d. at 668. Ultimately, as in Bas v. Tingy, the Court had no trouble determining that a state of
war existed based on its own notice of (1) the existence of active hostilities, and (2) the acts of
both political branches of the government, which clearly evidenced their understanding that they
were acting pursuant to their respective war powers. To resolve the legal issue posed by the
seizure of the vessels and cargo, the Court needed to make such a determination, and it did not
shy away from that obligation. A similar obligation rests on this Commission, as it must
determine whether armed conflict existed in order to assess whether it can exercise subject
matter jurisdiction over the referred charges.’

More recent cases have also recognized that courts are fully competent to determine
whether a state of war exists. See, e.g., Koohi v. United States, 976 F.2d 1328 (9th Cir. 1992)
("no one can doubt that a state of war existed when our armed forces marched first into Kuwait
and then into Iraq"); United States v. Castillo, :’)4 M.J. 1160, 1163 (C.M.R. 1992) (identifying
two tests—the de jure war test and the de facto war test—employed by courts to determine

whether a "time of war" statutory requirement is satisfied); Mitchell v. Laird, 488 F.2d 611, 614

(D.C. Cir. 1973) ("There would be no insuperable difficulty in a court determining

! See Hamilton v. McClaughry, 136 F. 445, 451 (U.S. Ct. of Appeals, 1905) (finding, based on "the many conflicts
between the forces of this government and the armed Chinese troops, and the recognition of a condition of war by
the Congress of the United States," that a state of war existed in China during the Boxer Rebellion, a finding
necessary to support the jurisdiction of a general court-martial that had convicted a soldier of murder during that

campaign).
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whether. . .allegations" concemning the conflict in Vietnam "are substantially true. If they are,
then in our opinion...there has been a war in Indo-China."); Western Reserve Life Ins. Co. v.
Meadows, 261 S.W.2d 554, 559 (1953) ("We are unwilling in deciding this case to shut our eyes
to what everyone knows, that there has been...actually and in reality a war in Korea in which the
United States has been seriously engaged").> In Castillo, the court noted that the existence of a
de facto war is "determined by the realities of the situation as distinguished from legalistic
niceties, and the existence of armed hostilities against an organized enemy is of crucial
importance." 34 M.J. at 1163 (internal quotation\ marks and citation omitted).

Notably, in what may be the situation most analogous to the instant case—involving the
issue of whether civilians should be subject to the jurisdiction of military tribunals—the U.S.
Court of Military Appeals held that under the UCMYJ, "for a civilian to be triable by court-martial
in 'time of war,' Article 2(10) [of the UCMJ] means a war formally declared by Congress."
United States v. Averette, 41 CM.R. 363, 365 (CMA 1970). That result, requiring a heightened
threshold for the application of military justice to a civilian, is consistent with the legal traditions
of a Republic founded on the principle of civilian rule and committed to its preservation.?
C. In the Prize Cases, the Supreme Court Also Determined When the War Began

It is also noteworthy—and particularly pertinent in the context of the Defense motion to
dismiss charges based on pre-war conduct—that the Supreme Court did not fully affirm the

seizure of property by the Executive in the Prize Cases. Although all of the vessels were found

2 In United States v. Ayers, 15 C.M.R. 220 (1954), the U.S. Court of Military Appeals looked to the analysis set forth
in insurance cases such as Western Reserve in the course of determining whether a state of war existed. The court
noted the "realism" and common-sense approach taken by the civilian courts adjudicating the meaning of "war" in
insurance contracts, and stated that that approach was consistent with "the yardstick of practicality" adopted by
military courts in addressing the issue for statutory and jurisdictional purposes. Id. at 222-224.

3 See, e.g., Lee v. Madigan, 358 U.S. 228, 232 (1959) ("We do not write on a clean slate. The attitude of a free
society toward the jurisdiction of military tribunals—our reluctance to give them authority to try people for
nonmilitary offenses—has a long history").
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to be legitimate prizes under the laws of war, the Court ordered that one portion of the cargo be
returned to the claimants who were challenging the Executive's exercise of the war power. The
property returned consisted of a quantity of tobacco, "which was bought and paid for before
hostilities commenced" and which therefore coula not rightfully constitute "an illegal traffic with
the enemy." Id. at 682 (emphasis added). Thus, the Court did not hesitate to independently
evaluate the facts concerning the date on which hostilities commenced, and to hold that action
taken prior to that date could not give rise to any legal forfeiture or penalty. To that extent, then,
the landmark Prize Cases held an Executive act (seizure of property) taken in the purported
exercise of its war power to be legally insupportable, and resulted in an order from the Court
countermanding that action. The Court took a similar step a century later in Youngstown Sheet &
Tube v. Sawyer, 343 U.S. 579 (1952), when it heid that President Truman exceeded his authority
in seizing privately-owned steel mills during the Korean War. Accordingly, there is no basis
whatever to contend that American courts are digqualiﬁed from evaluating the legality of actions
taken under the guise of the war power. Indeed, the Supreme Court has repeatedly emphasized
that "a state of war is not a blank check for the President. Whatever power the United States
Constitution envisions for the Executive in its exchanges with other nations or with enemy
organizations in times of conflict, it most assuredly envisions a role for all three branches when
individual liberties are at stake." Hamdi v. Rumsfeld, 542 U.S. 507, 536 (2004) (citing
Youngstown, 343 U.S. at 587).

D. Whether and When the War Began Is Not A Non-Justiciable Political Question

Here, a ruling on whether a state of war existed prior to 11 September 2001 will have
significant legal consequences for the liberty interests of the accused. Indeed, the ruling on this
issue determines whether Mr. Hamdan can be liable at all for alleged "war crimes” during that

period (although, even in the absence of a state of war, he might still be subject to prosecution
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under domestic law for alleged criminal offenses). It also determines whether this Commission
can exercise criminal jurisdiction over Mr. Hamdan for those acts, the gravity of which was
noted by the CMCR in Khadr: "In defining what was clearly intended to be limited jurisdiction,
Congress [in the MCA] also prescribed serious criminal sanctions for those members of this
select group who were ultimately convicted by military commissions." CMCR 07-001 (24
September 2007) at 13. These factors strongly militate against any argument that the existence
of a war is a non-justiciable political question.

Some courts have refrained from ruling on whether a state of war existed when to do so
would inject the court into a dispute between the political branches. See, e.g., the concurring
opinion of Judge Silberman in Campbell, 203 F.3d at 24-28, where members of Congress were
challenging the legality of the President's policy in Kosovo. Here, however, there is no conflict
between the political branches on whéther a state of war existed in the period prior to 11
September 2001. Rather, as shown in the Fact section above, contemporaneous sources reveal
that the Executive and Legislative Branches spoke with one voice in acknowledging peacetime
conditions prior to the attacks of that date. Accordingly, this is not the context in which the

political question doctrine applies.*

* Moreover, even if there were a conflict between the political branches concerning the existence of a state of war, or
concerning the proper division of powers relating to war (issues not raised here by the Defense motion to dismiss
charges based on pre-war conduct), courts can still adjudicate those issues. See, e.g., Massachusetts v. Laird, 451
F.2d 26, 34 (1st Cir. 1971) ("The war in Vietnam is the product of the jointly supportive actions of the two branches
to whom the congeries of the war powers have been committed. Because the branches are not in opposition, there is
no necessity of determining boundaries. Should either branch be opposed to the continuance of hostilities, however,
and present the issue in clear terms, a court might well take a different view"); Orlando v. Laird, 443 F.2d 1039,
1042 (2d Cir. 1971) ("[T]he constitutional delegation of the war-declaring power to the Congress contains a
discoverable and manageable standard imposing on the Congress a duty of mutual participation in the prosecution of
the war. Judicial scrutiny of that duty, therefore, is not foreclosed by the political question doctrine"); Berk v. Laird,
429 F.2d 302, 305 (2d Cir. 1970) ("History makes clear that the congressional power 'to declare War' conferred by
Article I, section 8, of the Constitution was intended as an explicit restriction upon the power of the Executive to
initiate war on his own prerogative which was enjoyed by the British sovereign.... [E]xecutive officers are under a
threshold constitutional duty which can be judicially identified and its breach judicially determined.") (internal
quotation marks omitted); Dellums v. Bush, 752 F. Supp. 1141, 1146 (D.D.C. 1990) ("[C]ourts do not lack the power
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E. Under Traditional Law of War Principles, "Wars" Only Exist When There Are
Hostilities Between States or State-Like Entities

It is also worth pointing out that, in the context of terrorism, courts have held that
violence by non-state actors generally does not constitute an "act of war." See, e.g., Pan Am.
World Airways, Inc. v. Aetna Casualty & Sur. Co., 505 F.2d 989, 1012-15 (2d Cir. 1974)
(holding that "under the ancient international law definition[,] war refers to and includes only
hostilities carried on by entities that constitute governments at least de facto in character”; and
"[t]he cases establish that war is a course of hostility engaged in by entities that have at least
significant attributes of sovereignty. Under international law war is waged by states or state-like
entities."); Morris v. Khadr, 415 F. Supp.2d 1323, 1330-31 (D. Utah 2006) (ﬁnding’ that
plaintiffs had made a prima facie showing under the federal Anti-Terrorism Act, 18 U.S.C.

§ 2333(a), that violent acts by alleged al Qaeda members in Afghanistan in 2002 were "not 'acts
of war'...but are acts of international terrorism").

In this case, the Commission is applying the law of war as defined in the first instance by
the MCA. See, e.g., 10 U.S.C. § 950p (providing that the MCA does not create new offenses,
but rather codifies pre-existing offenses under the law of war). But where the MCA is silent, it is
appropriate for the Commission to look to oth& law of war authority, including, for example,
"the ancient international law definition" of war. As noted above, American courts have relied
on that definition, which required that the exercise of force be undertaken in the name of some

sovereign authority, or at least an authority claiming the attributes of sovereignty.” In this case,

and the ability to make the factual and legal determination’of whether this nation's military actions constitute war for
the purposes of the constitutional War Clause").

’ See, e.g., Campbell, 203 F.3d at 28 n.3 (relying on the definition of war set forth in Samuel Johnson's Dictionary of
the English Language (1755): "War may be defined [as] the exercise of violence under sovereign command against
withstanders; force, authority and resistance being the essential parts thereof.") (emphasis added) (Randolph, Circuit
Judge, concurring). Under traditional law of war principles, al Qaeda's relationship with the Taliban in Afghanistan
would not confer on the organization the quasi-sovereign status necessary to raise conflict with al Qaeda to the level
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whatever action may have been taken by or against al Qaeda in the years prior to 11 September
2001, it did not amount to "a course of hostility engaged in by entities that have at least
significant attributes of sovereignty." Pan Am., 505 F.2d at 1012. While the United States is a
sovereign state, no one contends that al Qaeda is or was a "state[] or state-like entit[y]."® Id.
Accordingly, there is no basis for contending that isolated terrorist attacks by al Qaeda, or
reprisals that may have been launched by the United States on one or two occasions prior to 11
September 2001, constituted a "war" or "armed conflict" as those terms are understood in
international law.”

F. Under the Concept of "War" Evident in the War Powers Resblution, It Is Clear that

the United States Was Not at War with Al Qaeda During the Period Prior to 11
September 2001

While "armed conflict" is a necessary element of each substantive offense punishable
under the MCA, the statute does not define either "armed conflict" or "war." Nevertheless, it is
instructive to look at another statute passed by Congress to see what it reveals about the meaning
of these terms as understood by the Legislative Branch. For this purpose, the War Powers
Resolution (50 U.S.C. § 1541 et seq.), which "implements Congress's power to declare war under

the Constitution,” is particularly pertinent. Camj)bell, 203 F.3d at 28 (Randolph, Circuit Judge,

of "war." See Holiday Inns Inc. v. Aetna Ins. Co., 571 F. Supp. 1460, 1500 (S.D.N.Y. 1983) ("It is not sufficient to
achieve such status that the group or entity in question occupy territory within the boundary of the sovereign state
upon the consent of that state's de jure government").

¢ Indeed, the Prosecution has elsewhere relied on that undisputed fact in order to argue that the Geneva Conventions
do not apply in this case. See, e.g., Govt. Response to Defense Motion for Order Implementing Requirements of the
Fourth Geneva Convention at 10-11 (arguing that al Qaeda is neither a "State" nor a "Power" as that term is used in
the Geneva Conventions, and hence, the Civilian Convention does not apply in the "U.S.—al Qaeda armed
conflict"). )

7 In this connection, it is worth noting that the finding of personal jurisdiction by this Commission in its 19
December 2007 ruling was premised entirely on events that occurred within the context of a war as defined under
traditional law of war principles, i.e., hostilities in Afghanistan in November 2001 between the armed forces of
sovereign states, or militia or volunteer corps belonging to those armed forces. The Commission held that Mr.
Hamdan was directly engaged in hostilities, but there had not been adequate showing that he was associated with
legitimate armed forces. Having relied on events recognizable as a traditional war to establish personal jurisdiction,
the Prosecution is now moving well beyond that war to acts remote in time, charging them as alleged war crimes.
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concurring). That statute is triggered by "the in&bduction of United States Armed Forces into
hostilities, or into situations where imminent involvement in hostilities is clearly indicated by the
circumstances.” 50 U.S.C. § 1541. Thus, there are at least two essential conditions that must be
present for Congress's prerogatives with respect to "war" to be activated: (1) a deployment of
U.S. armed forces, and (2) hostilities, or the ihﬂ;ninent threat of hostilities. In this regard, the
concept of "war" evidenced by the statute conforms precisely to the definitions of war that have
previously been recognized in American courts and that prevail in the international community
as a whole. See, e.g., Montoya v. United States, 180 U.S. 261, 267 (1901), ("the fact that Indians
are engaged in acts of general hostility to settlers, especially if the government has deemed it
necessary to despatch a military force for their subjugation, is sufficient to constitute a state of
war"); ICRC, Commentary, IIl Geneva Convention Relative to the Treatment of Prisoners of War
at 37 (J. Pictet, ed., 1960) ("Speaking generally, it must be recognized that the conflicts referred
to in [Common)] Article 3 are armed conflicts, with armed forces on either side engaged in
hostilities—conflicts in short, which are in many respects similar to an international war...."). In
this case, prior to the September 11 attacks, there was not a deployment of U.S. armed forces
against al Qaeda, nor a body of al Qaeda armed forces deployed against the United States, nor a
course of hostilities, either active or imminent. Accordingly, and consistent with the empirical
approach taken by American courts addressing whether a state of war exists, it cannot credibly
be maintained that the United States was "at war" or involved in "armed conflict" with al Qaeda
prior to 11 September 2001.

G. The Political Branches of the U.S. Government Did Not Regard the United States as
Engaged in a War with Al Qaeda During the Period Prior to 11 September 2001

The Prosecution maintains that as early as February 1996, Mr. Hamdan joined (in some

unspecified manner) an armed conflict against the United States. Unofficial transcript of 7
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February 2008 hearing at 133, 136-37 (Attachment L). This contention is insupportable in light
of numerous statements of U.S. Government officials, both before and after September 11, 2001,
evidencing the widespread underétanding that fhe United States was not at war with al Qaeda, or
with any other terrorist organization, in the period prior to September 11. See Fact section
above.

The clear import of these numerous statements is that prior to 11 September 2001, neither
the American people nor their elected representatives regarded the United States as a nation at
war. On the contrary, part of the shock of September 11 was that the attack came suddenly and
without warning during a period when the nation generally believed itself to be at peace. Under
these circumstances, it is an exercise in revisionist history to now contend that a state of war
existed between the United States and al Qaeda in the period prior to 11 September 2001.°
H. The AUMF Authorized the Limited Use of Military Force Against the Perpetrators

of the September 11 Attacks, During a Timeframe that Necessarily Postdated
September 11, 2001

Of the documents and statements set forth above, perhaps the most significant for
purposes of determining whether an armed conflict existed prior to 11 September 2001 is the
AUMF. See Talbot, 5 U.S. (1 Cranch) at 28 ("The whole powers of war being, by the
constitution of the United States, vested in congress, the acts of that body alone can be resorted
to as our guides in this enquiry"). That measure clearly authorized the use of U.S. armed forces

in a carefully limited engagement, i.e., "against those nations, organizations, or persons [the

8 Indeed, it was the understanding of the plurality of the Supreme Court in Hamdan v. Rumsfeld that the Government
at that time (2006) was only contending that "the war commenced with the events of September 11, 2001." 126 S.
Ct. 2749, 2778 n.31 (2006) ("Justice Thomas would treat Osama bin Laden's 1996 declaration of jihad against
Americans as the inception of the war. But even the Government does not go so far;...neither in the charging
document nor in submissions before this Court has the Government asserted that the President's war powers were
activated prior to September 11, 2001."). Id. Likewise, the U.S. military apparently did not believe it was involved
in a war until after 11 September 2001. See, e.g., The United States Army in Afghanistan, Operation Enduring
Freedom, available at http://www.history.army.mil/brochures/Afghanistan/Operation%20Enduring%20Freedom.htm
(last visited 28 Feb. 2008) ("The campaign was a stirring beginning to the newly announced Global War on

Terrorism").
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President] determines planned, authorized, committed, or aided the terrorist attacks that occurred
on September 11, 2001, or harbored such organizations or persons...." There is no hint of a
suggestion that Congress understood the United States to be already involved in an ongoing war.
On the contrary, the use of military force contemplated by the AUMF was expressly tied to the
September 11 attacks, indicating by negative implication that there was no existing authorization
in place or use of military force already under way in some open-ended war on terror.

Accordingly, this Commission should hold that the armed conflict against al Qaeda began
no earlier than 11 September 2001, and should dismiss all charges against Mr. Hamdan that

relate, in whole or in part, to alleged acts occurring prior to that time.’

7. Request for Oral Argument: The parties previously conducted oral argument on the
Defense motion (D016) to dismiss certain specifications based on pre-war conduct. Given the
importance of the issue, the Defense requests additional oral argument on the subject of this

supplemental brief.

? Section 948d of the MCA provides that "a military commission under this chapter shall have jurisdiction to try any
offense made punishable by this chapter or the law of war when committed by an alien unlawful enemy combatant
before, on, of after September 11, 2001." However, that provision neither states, nor can be reasonably construed to
imply, that the United States was engaged in a war with al Qaeda prior to September 11, 2001. Rather, it simply
means that alien unlawful enemy combatants in previous armed conflicts—for example, Kosovo or the first Gulf
War—could be tried by military commissions under the MCA if circumstances warranted such a prosecution. To
interpret § 948d as a retroactive declaration of a state of war would run afoul of the principle discussed by the
CMCR in Khadr: "No serious legal authority would contest the notion that one of the most indispensable and
important judicial guarantees among civilized nations honoring a tradition of due process and fundamental fairness
is the right to adequate notice and an opportunity to be heard in regard to allegations which might result in criminal
sanctions. The M.C.A. did not exist until October 2006. [A current defendant before the military commissions]
could not have known that [events in 2004, or earlier] could dispositively qualify him two years after the fact for
potential criminal liability before a military commission.... Such lack of notice offends our most basic and
fundamental notions of due process; therefore it also violates Common Article 3." CMCR, 07-001, at 15. While
that passage related to a statutory interpretation that would retroactively affect personal jurisdiction in an unfair way,
it holds equally true for interpretations that would retroactively affect subject matter jurisdiction in a manner
offensive to due process and Common Article 3. After all, a retroactive declaration of war could easily transform
conduct that was innocent at the time into a war crime, for example, aiding or communicating with the enemy (a
party that may not have been the enemy at the time the acts occurred).
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8. Request for Witnesses: The Defense does not presently anticipate a need for witnesses,

but reserves the right to call witnesses should the Prosecution submit a response that requires

rebuttal in the form of live testimony.

9. Attachments:

A. Remarks of President Clinton at a memorial service at Eglin Air Force Base,
Florida, for American Servicemen killed in Saudi Arabia, 30 June 1996.

B. Statement of President Clinton announcing the capture of a suspect in the
bombing attack on the U.S. Embassy in Nairobi, Kenya, 27 August 1998

C. Radio address of President Clinton following the attack on the USS Cole, 14
October 2000.

D. Remarks of President Clinton at a memorial service in Norfolk, Virginia, for
sailors killed on the USS Cole, 18 October 18, 2000.

E. Remarks by President Bush at White House photo opportunity with House and
Senate Leadership, 19 September 2001.

F. Radio address to the nation of President Bush, 15 September 2001.

G. Authorization for the Use of Military Force, P.L. 107-40 ("AUMF"), passed by
Congress, 18 September 2001.

H. Address by President Bush to Joint Session of Congress and to the American
People, 20 September 2001.

L Presidential Address to the Nation announcing deployment of U.S. armed forces
to Afghanistan, 7 October 2001.

J. Military Order issued by President Bush, 3 C.F.R. 918 (2002), 13 November
2001.

K. Executive Order 13269, issued by President Bush, 3 July 2002.

L. Selected pages from the unofficial transcript of hearing before the Military
Commission at Guantanamo Bay Naval Station, 7 February 2008.
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Detailed Defense Counsel
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Civilian Defense Counsel
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Page 1

27 of 52 DOCUMENTS
Public Papers of the Presidents
June 30, 1996
CITE: 32 Weekly Comp. Pres. Doc. 1161
LENGTH: 969 words

HEADLINE: Remarks at the Memorial Service for American Servicemen Killed in Saudi Arabia at Eglin Air Force
Base, Florida

BODY:

Governor Chiles, Congressman Scarborough, Lieutenant Governor MacKay, General Shalikashvili, Secretary
White, Secretary Widnall, Under Secretary DeLeon, General Fogleman, General Hawley, General Cranston, Colonel
Dylewski, the chaplains, Chief Lowe; to those brave servicemen who were injured, we thank God for your presence
here today; to the families of the 12 men who we honor today who died in the service of our Nation.

These men represented the best of America, and they gave America their best. They stepped forward to lead our
mission for peace and freedom. They did so with courage, strength, and skill. As members of the Nomads, the 33d
Fighter Wing, as communicators and mechanics, crew chiefs and technicians, they kept our aircraft flying, and they
owned the skies. Time and again they gave up the comforts that most of us take for granted, traveling far from home
and family to take up America's cause.

There is a passage in Isaiah in which God wonders, "Whom shall I send, and who will go for us?" Isaiah answers,
"Here am 1, Lord. Send me." These men we honor today said to America, "Send me."

We will remember them as patriots, but they were also husbands and fathers, sons and brothers, colleagues,
neighbors, and friends. Some came from families with a proud tradition of military service, Some have brothers and
sisters sewing our military today. Some had dreamed of joining the Air Force since they were little boys.

All of them showed by the example of their lives the same spirit of service they brought to their careers. They were
always among the first to lend a hand when someone was in need. They served as soccer coaches and Sunday school
teachers. They helped the victims of hurricanes and volunteered as firemen. They loved their cars, their sports, their
families, and their mission. One of them was on his third tour in Saudi Arabia. Another volunteered so a man with
larger family obligations could stay home.

They were all very different, as I saw when I met with their families. They came from different regions, different
ethnic groups, different religious and political backgrounds. But they were united by love of nation, mission, and
family. They touched the lives of many other people, and because of them we all lead safer and better lives.

On behalf of the American people, let me say to their families and loved ones and to their friends in the Eglin
community: We are grateful for their service. We stand with you in sorrow and in outrage. They were taken before their
time, felled by the hands of hatred in an act whose savagery is matched only by its cowardice. We will not rest in our
efforts to capture, prosecute, and punish those who committed this evil deed. But today, in the warm embrace of our
faith, let us put aside our anger for a moment to remember and honor those who were lost, to find strength in their
service, to thank God for the lives they lived, to continue the struggle for freedom and decency to which they devoted
their lives.
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We're blessed to live in a prosperous land in a time of peace, but we are not free from peril. While the modern
world brings to all of us many new opportunities, it also leaves us more open to the forces of intolerance and destruction
and especially to terrorism, so often rooted in ethnic and religious hatreds, because terrorists can strike anywhere, from
the Tokyo subway to the streets of London, from the Holy Land to the World Trade Center in New York and Oklahoma
City and now in Saudi Arabia.

My fellow Americans, during the long struggles of World War II and the cold war, America stood fast for freedom.
In our time, terrorism is the enemy of peace and freedom. America must not and America will not be driven from the
fight against terrorism. In this effort, every American must stand behind the men and women of our Armed Forces.
Every American must stand against violence and hatred and stand for dignity and tolerance at home as well as abroad.
We must honor the memory of those we have lost by upholding the ideals for which they lived and the mission for
which they gave their lives.

To the loved ones of these 12 fine men, I know there are no words to soothe the loss of a father or a husband, a
brother or a son, a fiance or a dear friend. The rest of us can only hope that there is some solace for you in the pride and
passion they brought to their work, the strength and decency they demonstrated every day, the love and respect they
engendered and which surround you today, and the gratitude of their Nation.

Let us now praise these quiet American heroes who gave their lives in service to America. May they rest in peace,
and may their names live on forever:

Technical Sergeant Daniel Cafourek
Sergeant Millard Dee Campbell
Senior Airman Earl Cartrette, Jr.
Technical Sergeant Patrick Fennig
Master Sergeant Kendall Kitson, Jr.
Technical Sergeant Thanh Gus Nguyen
Airman First Class Brent Marthaler
Airman First Class Brian McVeigh
Airman First Class Peter Morgera
Airman First Class Joseph Rimkus
Senior Airman Jeremy Taylor
Airman First Class Joshua Woody

Our Nomads have ceased their wandering. They have come home. May God embrace their souls. May God bless
their families and their loved ones. And may God bless America's mission of peace and freedom, for which they gave
the last full measure of their devotion.

NOTE: The President spoke at 10:32 a.m. in the King Hangar. In his remarks, he referred to Gov. Lawton Chiles and
Lt. Gov. Buddy MacKay of Florida; Gen. Richard E. Hawley, USAF, Commander, Air Combat Command; Maj. Gen.
Stewart E. Cranston, USAF, Commander, Air Force Development Test Center; and Col. Gary R. Dylewski, USAF,
Commander, and Chief Master Sgt. Troy Lowe, USAF, Senior Enlisted Adviser, 33d Fighter Wing.
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CITE: 34 Weekly Comp. Pres. Doc. 1660
LENGTH: 249 words

HEADLINE: Statement on the Arrest of Mohammad Rashid for the Terrorist Attack on the United States Embassy in
Kenya

BODY:

Late last night, American law enforcement authorities brought to the United States Mohammad Rashid, a suspect in
the bombing attack on the United States Embassy in Nairobi, Kenya. The suspect's involvement in the bombing was
established as the result of a joint investigation by the Kenyan police and an FBI team. He is associated with Usama bin
Ladin, the pre-eminent organizer and financier of international terrorism whose network we struck in Afghanistan and
Sudan last week.

This arrest does not close this case. We will continue to pursue all those who helped plan, finance, and carry out
the attacks on our Embassies in Kenya and Tanzania, which took the lives of 12 Americans and hundreds of Africans.

Let me express my gratitude to our law enforcement and intelligence agencies for a job very well done and to the
Kenyan and Tanzanian authorities for their hard work and close cooperation with the FBI.

This is an important step forward in our struggle against terrorism, but there is a long road ahead. The enemies of
peace and freedom undoubtedly will strike again. Our resolve must be for the long run. We have and we will continue
to use all the tools at our disposal -- law enforcement, diplomacy, and when necessary, America's military might. No
matter what it takes, how long it takes, or where it takes us, we will bring to justice those responsible for the murder and
maiming of American citizens. We will defend our interests, our people, and our values.

LOAD-DATE: September 22, 1998
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CITE: 36 Weekly Comp. Pres. Doc. 2464
LENGTH: 751 words
HEADLINE: The President's Radio Address

BODY:

Good morning. This week an apparent terrorist attack claimed the lives of brave American sailors off the coast of
Yemen, and new violence erupted between Israelis and Palestinians in the Middle East.

Our sailors aboard the U.S.S. Cole were simply doing their duty, but a dangerous duty, standing guard for peace.
Yesterday I spoke to the Captain of the Cole, Commander Kirk Lippold. On behalf of all Americans, I expressed our
deepest sympathies and commended him and his crew for the great job they're doing at this very difficult time.

To our sailors' families, let me say we hold you in our prayers. We will never know your loved ones as you did or
remember them as you will, but we join you in grief. For your loss is America's loss, and we bow our heads to God in
gratitude for the lives and service of your loved ones.

In their honor, I have ordered that flags be flown at halfstaff in the United States, our territories, our Embassies,
military bases, and naval vessels until sunset on Monday. As we see the flag this weekend, we should think of the
families and the sacrifice they have made for America.

This tragic loss should remind us all that even when America is not at war, the men and women of our military risk
their lives every day in places where comforts are few and dangers are many. No one should think for a moment that
the strength of our military is less important in times of peace, because the strength of our military is a major reason we
are at peace. History will record our triumphs on the battlefield, but no one can ever write a full account of the wars
never fought, the losses never suffered, the tears never shed because the men and women of our military were risking
their lives for peace. We should never, ever forget that.

Our military power is not all people see when ships of the United States enter a foreign port. When U.S. sailors
head down the brow of the ship or our troops set foot on foreign soil, our hosts see in the uniform of the United States
men and women of every race, creed, and color who trace their ancestry to every region on Earth, yet are bound
together by a common commitment to freedom and a common pride in being Americans.

That image of unity amidst diversity must confound the minds of the hate-filled cowards who killed our sailors.
They can take innocent life. They can cause tears and anguish, but they can never heal or build harmony or bring
people together. That is work only free, law-abiding people can do.

And that is why we will do whatever it takes, for as long as it takes, to find those who killed our sailors and hold
them accountable, and why we will never let the enemies of freedom and peace stop America from seeking peace,
fighting terrorism, and promoting freedom. For only by defending our people, our interests, and our values will we
redeem the lives of our sailors and ruin the schemes of their killers.

That includes, of course, our efforts to promote peace in the Middle East. The conflict between Israelis and
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Palestinians is one of the greatest tragedies of our time and one of the very hardest problems to solve. Every step
forward has been marked with pain. Each time the forces of reconciliation have reached out, the forces of destruction
have lashed out. The violence we've seen there demonstrates beyond a shadow of a doubt that the alternative to peace is
unacceptable, and that no one will gain from an endless contest of inflicting and absorbing pain.

Ending the violence and getting people of the Middle East back to dialog will be hard after what has happened. But
no matter how difficult that task may be, no matter how terrible the images of this week's violence, the effort must
continue with America's strong support. We must do so because we have a profound national interest in peace in the
Middle East and a very special bond to the State of Israel. As in all the world's troubled places, our efforts do not
guarantee success. But not to try is to guarantee failure.

So today I ask your prayers for our men and women in uniform, for the families of our fallen sailors, and for all
those here and everywhere who hope and work for a world at peace.

Thanks for listening.

Note: The address was recorded at 5:25 p.m. on October 13 in the Roosevelt Room at the White House for
broadcast at 10:06 a.m. on October 14. The transcript was made available by the Office of the Press Secretary on
October 13 but was embargoed for release until the broadcast.
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Public Papers of the Presidents
October 18, 2000
CITE: 36 Weekly Comp. Pres. Doc. 2507
LENGTH: 1239 words
HEADLINE: Remarks at the Memorial Service for the U.S.S. Cole in Norfolk, Virginia

BODY:

The President. Secretary Cohen; General Reno; Secretary Danzig; General Shelton; distinguished Members of the
Senate and House; Governor; Admiral Clark; Admiral Natter; Chaplain Black; Master Chief Herdt; Master Chief Hefty;
the sailors of the U.S.S. Cole; the family members and friends; the Norfolk naval community; my fellow Americans.
Today we honor our finest young people, fallen soldiers who rose to freedom's challenge. We mourn their loss,
celebrate their lives, offer the love and prayers of a grateful nation to their families.

For those of us who have to speak here, we are all mindful of the limits of our poor words to lift your spirits or
warm your hearts. We know that God has given us the gift of reaching our middle years. And we now have to pray for
your children, your husbands, your wives, your brothers, your sisters who were taken so young. We know we will
never know them as you did or remember them as you will, the first time you saw them in uniform or the last time you
said goodbye.

They all had their own stories and their own dreams. We Americans have learned something about each and every
one of them over these last difficult days as their profiles, their lives, their loves, their service have been given to us.
For me, I learned a little more when I met with all the families this morning.

Some follow the family tradition of Navy service; others hoped to use their service to earn a college degree. One of
them had even worked for me in the White House: Richard Costelow was a technology wizard who helped to update the
White House communications system for this new century.

All these very different Americans, all with their different stories, their lifelines and love ties, answered the same
call of service and found themselves on the U.S.S. Cole, headed for the Persian Gulf, where our forces are working to
keep peace and stability in a region that could explode and disrupt the entire world.

Their tragic loss reminds us that even when America is not at war, the men and women of our military still risk
their lives for peace. I am quite sure history will record in great detail our triumphs in battle, but I regret that no one
will ever be able to write a full account of the wars we never fought, the losses we never suffered, the tears we never
shed because men and women like those who were on the U.S.S. Cole were standing guard for peace. We should never,
ever forget that.

Today I ask all Americans just to take a moment to thank the men and women of our Armed Forces for a debt we
can never repay, whose character and courage, more than even modern weapons, makes our military the strongest in the
world. And in particular, I ask us to thank God today for the lives, the character, and courage of the crew of the U.S.S.
Cole, including the wounded and especially those we lost or are missing: Hull Maintenance Technician Third Class
Kenneth Eugene Clodfelter; Electronics Technician Chief Petty Officer First Class Richard Costelow; Mess
Management Specialist Seaman Lakeina Monique Francis; Information Systems Technician Seaman Timothy Lee
Gauna; Signalman Seaman Apprentice Cherone Louis Gunn; Seaman James Rodrick McDaniels; Engineman Second
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Class Mark Ian Nieto; Electronics Warfare Technician Third Class Ronald Scott Owens; Seaman Apprentice Lakiba
Nicole Palmer; Engine Fireman Joshua Langdon Parlett; Fireman Apprentice Patrick Howard Roy; Electronics Warfare
Technician Second Class Kevin Shawn Rux; Mess Management Specialist Third Class Ronchester Manangan Santiago;
Operations Specialist Second Class Timothy Lamont Saunders; Fireman Gary Graham Swenchonis, Jr; Ensign Andrew
Triplett; Seaman Apprentice Craig Bryan Wibberley.

In the names and faces of those we lost and mourn, the world sees our Nation's greatest strength: people in uniform
rooted in every race, creed, and region on the face of the Earth, yet bound together by a common commitment to
freedom and a common pride in being American. That same spirit is living today as the crew of the U.S.S. Cole pulls
together in a determined struggle to keep the determined warrior afloat.

The idea of common humanity and unity amidst diversity, so purely embodied by those we mourn today, must
surely confound the minds of the hate-filled terrorists who killed them. They envy our strength without understanding
the values that give us strength. For for them, it is their way or no way; their interpretation, twisted though it may be, of
a beautiful religious tradition; their political views, their racial and ethnic views; their way or no way.

Such people can take innocent life. They have caused your tears and anguish, but they can never heal or build
harmony or bring people together. That is work only free, law-abiding people can do. People like the sailors of the
U.S.S. Cole.

To those who attacked them, we say: You will not find a safe harbor. We will find you, and justice will prevail.
America will not stop standing guard for peace or freedom or stability in the Middle East and around the wotld.

But some way, someday, people must learn the lesson of the lives of those we mourn today, of how they worked
together, of how they lived together, of how they reached across all the lines that divided them and embraced their
common humanity and the common values of freedom and service.

Not far from here, there is a quiet place that honors those who gave their lives in service to our country. Adorning
its entrance are words from a poem by Archibald Macleish, not only a tribute to the young we lost but a summons to
those of us left behind. Listen to them.

The young no longer speak, but:

They have a silence that speaks for them at night.

They say: We were young. Remember us.

They say: We have done what we could, but until it is finished, it is not done.

They say: Our deaths are not ours; they are yours; they will mean what you make them.

They say: Whether our lives and our deaths were for peace and a new hope, we cannot say; it is you who must say
this.

They say: We leave you our deaths. Give them their meaning.

The lives of the men and women we lost on the U.S.S. Cole meant so much to those who loved them, to all
Americans, to the cause of freedom. They have given us their deaths. Let us give them their meaning. Their meaning
of peace and freedom, of reconciliation and love, of service, endurance, and hope. After all they have given us, we must
give them their meaning.

1 ask now that you join me in a moment of silence and prayer for the lost, the missing, and their grieving families.
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[At this point, those gathered observed a moment of silence.]
The President. Amen.

Thank you, and may God bless you all.

Note: The President spoke at 11:38 a.m. on Pier 12. In his remarks, he referred to Gov. James S. Gilmore III of
Virginia; Adm. Barry C. Black, USN, Chief of Chaplains, U.S. Navy, who gave the invocation; Master Chief Petty
Officer of the Navy James L. Herdt, USN; Master Chief Thomas B. Hefty, USN, U.S. Atlantic Fleet Master Chief. The
transcript released by the Office of the Press Secretary also included the remarks of Adm. Robert J. Natter, USN,
Commander in Chief, U.S. Atlantic Fleet; Adm. Vern Clark, USN, Chief of Naval Operations; Secretary of the Navy
Richard Danzig; Gen. Henry H. Shelton, USA, Chairman, Joint Chiefs of Staff; and Secretary of Defense William
Cohen.
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o THE WHITE HOUSE (Shevick vere 1o paLHT
PRESIDENT
% _CEMGE W. BUSH

For Immediate Release
Office of the Press Secretary
September 19, 2001

Remarks by the President At Photo Opportunity with House and Senate Leadership
The Oval Office

View the President's Remarks

4:39 P.M. EDT

THE PRESIDENT: [want to welcome the members of the leadership of the Congress here, and | want the
nation to know how proud | am of how they have helped unite our country. Senator Daschle and the Speaker and
Senator Lott and Representative Gephardt have really showed that in times of emergency and crisis, that our
government can function in a way that is just exemplary. And | want to thank them for coming down.

I'm also so pleased to accept the invitation of the Speaker and the leaders to come and address the Congress
tomorrow night. |look forward fo the epportunity to explaining to the American people who it is and who would do
this to our great country, and why — why would people choose America?

A lot of our citizens have got a lot of questions about what has taken place on September the 11th and
subsequent to that. And | owe it fo the country to give an explanation. And | want to thank the Congress for
giving me a chance. |can't think of a better place than to talk about freedom and the battle to maintain freedom in
one of the greatest halls of freedom. And that is in the United States Congress.

So, thank you for the invitation, | accept wholeheartedly, and | will see you all tomorrow night,
| would be glad to answer a couple of questions. Ron?

Q Mr. President, will you be able to tell all Americans whether they're going to be safe while you prepare to
retaliate, or could terrorists sirike again while we prepare for war?

THE PRESIDENT: Ron, | think America needs to know that we in government are on alert; that we recognize
life around the White House or around the Congress is not normal, or is not the way it used to be, because we're
very aware that people have conducted an act of war an our country; and that all of us urge our fellow Americans
to go back to work and to wark hard, but we must be on alert. Our government is working hard to make sure that
we run down every lead, every opportunity, to find someone who would want to hurt any American.

The American people are united. They're united in their resolve to help heal the nation. But they're also
united in the understanding that we've entered into a new day, and we'll deal with it.

Q Sir, you've been stressing that this is not a war against Islam. However, there are some around the world
who view the coming battle along religious lines. I'm wondering how waorried you are that some view this as a
holy war. And are declarations of jihad at all affecting U.S. plans

THE PRESIDENT: | appreciate that question. First of all, it is so important for my fellow Americans, as well as
everybody in the world to understand that America will hold those evil-doers accountable. We don't view this as a
war of religion, in any way, shape or form. As a matter of fact, Islam preaches peace. The Muslim faith is a
peaceful faith. And there are millions of good Americans who practice the Muslim faith who love their country as
much as | love the country, who salute the fiag as strongly as | salute the flag.

And for those who try to pit religion against religion, our great nation will stand up and reject that kind of
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thought. We won't allow that to creep into the consciousness of the world. We're going to lead the world to fight
for freedom, and we'll have Muslim and Jew and Christian side-by-side with us.

Q Mr. President, you promised only to dip into the Social Security surplus in an emergency, a recession, or
war. And in your words, this constitutes a war. How much of the Social Security surplus are you prepared to
spend?

THE PRESIDENT: We are -- not only has someone conducted an act of war on us, our economy has
slowed way down and this is an emergency. We've had all three, it seems like to me. And I'm going to work with
Congress to send a clear message to America, American workers, American business people, that this
government will respond to this emergency.

We'll respond to the emergency in terms of working on a package for the airline industry that has been
severely affected. We'll respond to work to fight terrorism. The Congress has already responded, with a
supplemental that will not only help fund our military, but as importantly, will send a clear message to the people
of New York and New Jersey and Connecticut that we'll help you rebuild.

And this is exactly the subject we talked about. The definition of how much - is enough to get America
going again as to be able to endure this emergency.

Q And if that means all the surplus, are you prepared to spend all the surplus?

THE PRESIDENT: We're reasonable people. The members here, the leaders from the Congress are very
reasonable. And they are mindful about government money as well as anybody else. But we're dedicated, we're
dedicated to saying to the American people, this is an emergency, the likes of which we have not seen in a long
time in this country, and this government will come together and deal with it. And that's exactly what's going to
happen.

Q Sorry to ask another one, but did you mean to say just now that we are in a recession? You said, it looks
to me like we've got all three.

THE PRESIDENT: No, | said -- well, | said -- let me put it this way - tough economic times. There's no
question it's tough times. And, Ron, | don't have all the numbers, but let me just say this: | can pick up all the
statistics, but make no mistake about it, this has affected our economy in a big way. Now, I've still got faith that
we'll recover. The strength of the American economy has always been our entrepreneurial spirit and our workers,
and that's still prevalent. But you've seen the statistics on the airlines -- they're beginning to lay off people. Big
airline manufacturing companies responding. And this government will respond.

Now, | don't have -- don't get me wrong, | don't have all the numbers at my disposal because they have to
start counting them up, but this has shocked our economy. 'And we're going to respond. And that's exactly what
this leadership and | have been talking about.

Q Mr. President, do you feel like you've got the full support of President Musharraf? And how hard is it
going to be for him to live up to his pledges, given his domestic situation?

THE PRESIDENT: Well, there's no question that President Musharraf has taken a bold position, which is to
say he will work to the extent he can with America and our allies as we deal with the prime suspect in the
case. And we appreciate so very much his statement of support.

| said we'll give the President a chance to perform, and | believe he has done -- done so. We will work and
consult closely with Pakistan and India to make sure that that part of the world is as stable as can possibly be
stable.

Let me say that, in terms of foreign policy and in terms of the world, this horrible strategy has provided us
with an interesting opportunity. One of the opportunities is in the Middle East. I'm pleased with the fact that
Chairman Arafat and Prime Minister Sharon have taken positive steps toward bringing peace to the region. | think
we have an opportunity to refashion the thinking between Pakistan and India. | think there's some interesting
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opportunities to shake terrorism loose from sponsor states.

And this government, working with Congress, are going to seize the moment. Out of our tears | said | see
opportunity, and we will seek opportunity, positive developments from this horrible tragedy that has befallen our
nation.

Thank you all.
THE PRESS: Thank you.

END 447 P.M. EDT

Return to this article at:
http://www.whitehouse.gov/news/releases/2001/09/20010919-8.html
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"'.;-; L THE WHITE HOUSE @EL.‘IC}-. HERE TO FRINT
PRESIDENT
M ICECﬂGE W.gUsH

For Immediate Release
Office of ihe Press Secrelary
Seplember 15, 2001

Radio Address of the President to the Nation
Listen to the President's Remarks

THE PRESIDENT: Good morning. This weekend | am engaged in extensive sessions with members of my
National Security Council, as we plan a camprehensive assault on terrorism. This will be a different kind of conflict
against a different kind of enemy.

This is a conflict without battlefields or beachheads, a conflict with oppanents wha believe they are
invisible. Yet, they are mistaken. They will be exposed, and they will discover what others in the past have
learned: Those who make war against the United States have chasen their own destruction. Victory against
terrorism will not take place in a single battle, but in a series of decisive actions against terrorist organizations and
those who harbor and support them.

We are planning a broad and sustained campaign to secure our country and eradicate the evil of
terrorism. And we are determined to see this conflict through. Americans of every faith and background are
committed to this goal.

Yesterday | visited the site of the destruction in New York City and saw an amazing spirit of sacrifice and
patriotism and defiance. | met with rescuers who have worked past exhaustion, who cheered for our country and
the great cause we have enlered.

In Washington, D.C., the palitical parties and both Houses of Congress have shawn a remarkable unity, and
I'm deeply grateful. A terrorist attack designed to tear us apart has instead bound us logether as a nation. Qver
the past few days, we have |earned much about American courage — the courage of firefighters and police
officers who suffered so great a loss, the courage of passengers aboard United 93 who may well have fought with
the hijackers and saved many lives on the ground.

Now we honor those who died, and prepare to respond lo these attacks on our nation. | will not settle for a
token act. Our response must be sweeping, sustained and effective. We have much do to, and much to ask of
the American people.

You will be asked for your patience; for, the conflict will not be short. You will be asked for resolve; for, the
conflict will not be easy. You will be asked for your strength, because the course to victory may be long.

In the past week, we have seen the American people at their very best everywhere in America. Citizens have
come together to pray, to give blood, to fly our country's flag. Americans are coming together to share their grief
and gain strength from one another.

Great tragedy has come to us, and we are meeting it with the best that is in our country, with courage and
concem for others. Because this is America. This is who we are. This is what our enemies hate and have
attacked. And this is why we will prevail.

Thank you for listening.

END
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Authorization for Use of Military Force
September 18, 2001

Public Law 107-40 [S. J. RES. 23]

107th CONGRESS

JOINT RESOLUTION

To authorize the use of United States Armed Forces against those responsible for the recent attacks
launched against the United States.

Whereas, on September 11, 2001, acts of treacherous violence were committed against the United States
and its citizens; and

Whereas, such acts render it both necessary and appropriate that the United States exercise its rights to
self-defense and to protect United States citizens both at home and abroad; and

Whereas, in light of the threat to the national security and foreign policy of the United States posed by these
grave acts of violence; and

Whereas, such acts continue to pose an unusual and extraordinary threat to the national security and
foreign policy of the United States; and

Whereas, the President has authority under the Constitution to take action to deter and prevent acts of
international terrorism against the United States: Now, therefore, be it

Resolved by the Senate and House of Representatives of the United States of America in Congress
assembled,

SECTION 1. SHORT TITLE.

This joint resolution may be cited as the *Authorization for Use of Military Force'.

SEC. 2. AUTHORIZATION FOR USE OF UNITED STATES ARMED FORCES.

(a) IN GENERAL- That the President is authorized to use all necessary and appropriate force against
those nations, organizations, or persons he determines planned, authorized, committed, or aided the
terrorist attacks that occurred on September 11, 2001, or harbored such organizations or persons, in
order to prevent any future acts of international terrorism against the United States by such nations,
organizations or persons.

(b) War Powers Resolution Requirements-

(1) SPECIFIC STATUTORY AUTHORIZATION- Consistent with section 8(a)(1) of the War Powers
Resolution, the Congress declares that this section is intended to constitute specific statutory
authorization within the meaning of section 5(b) of the War Powers Resolution.

(2) APPLICABILITY OF OTHER REQUIREMENTS- Nothing in this resolution supercedes any
requirement of the War Powers Resolution.

Approved September 18, 2001.
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N THEWHITE HOUSE (S ericr vene 1a prmr
FRESIDENT
@ SENE W.GHSH

For Immadiate Release
Office of the Press Secretary
September 20, 2001

Address to a Joint Session of Congress and the American People
United States Capitol
Washington, D.C,

View the President's Remarks =
Listen to the President's Remarks 8 EnEspafiol

9:00 P.M. EDT
THE PRESIDENT: Mr. Speaker, Mr. President Pro Tempore, members of Congress, and fellow Americans:

In the normal course of events, Presidents come to this chamber to report on the state of the Union. Tanight, no
such report is needed. It has already been delivered by the American people.

We have seen it in the courage of passengers, who rushed terrorists to save others on the ground -- passengers
like an exceptional man named Todd Beamer. And would you please help me to welcome his wife, Lisa Beamer,
here tonight. (Applause.)

We have seen the state of our Union in the endurance of rescuers, working past exhaustion. We have seen the
unfurling of flags, the lighting of candles, the giving of blood, the saying of prayers -- in English, Hebrew, and
Arabic. We have seen the decency of a loving and giving people who have made the grief of strangers their own.

My fellow citizens, for the last nine days, the entire world has seen for itself the state of our Union —and it is
strong. (Applause.)

Tonight we are a country awakened to danger and called to defend freedom. Qur grief has turned to anger, and
anger to resolution. Whether we bring our enemies to justice, or bring Justice to our enemies, justice will be
done. (Applause.)

I thank the Congress for its leadership at such an important time. All of America was touched on the evening of
the tragedy to see Republicans and Democrats joined together on the steps of this Capitol, singing "God Bless
America." And you did more than sing; you acted, by delivering $40 billion to rebuild our communities and meet
the needs of our military.

Speaker Hastert, Minority Leader Gephardt, Majority Leader Daschle and Senator Lett, | thank you for your
friendship, for your leadership and for your service to our country. (Applause.)

And on behalf of the American people, | thank the world for its outpouring of support. America will never forget
the sounds of our National Anthem playing at Buckingham Palace, on the streets of Paris, and at Berlin's
Brandenburg Gate.

We will not forget South Karean children gathering to pray outside our embassy in Seoul, or the prayers of
sympathy offered at a mosque in Cairo. We will not forget moments of silence and days of mourning in Australia
and Africa and Latin America.

Nor will we forget the citizens of 80 other nations who died with our own: dozens of Pakistanis; more than 130
Israelis; more than 250 citizens of India; men and women from El Salvador, Iran, Mexico and Japan; and
hundreds of British citizens. America has no truer friend than Great Britain. (Applause.) Once again, we are
joined together in a great cause — so honored the British Prime Minister has crossed an ocean to show his unity
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of purpose with America. Thank you for coming, friend. (Applause.)

On September the 11th, enemies of freedom committed an act of war against our country. Americans have
known wars -- but for the past 136 years, they have been wars on foreign soil, except for one Sunday in

1941. Americans have known the casualties of war - but not at the center of a great city on a peaceful

morning. Americans have known surprise attacks -- but never before on thousands of civilians. All of this was
brought upon us in a single day -- and night fell on a different world, a world where freedom itself is under attack.

Americans have many questions tonight. Americans are asking: Who attacked our country? The evidence we
have gathered all points to a collection of loosely affiliated terrorist organizations known as al Qaeda. They are
the same murderers indicted for bombing American embassies in Tanzania and Kenya, and responsible for
bombing the USS Cole.

Al Qaeda is to terror what the mafia is to crime. But its goal is not making money; its goal is remaking the world -
and imposing its radical beliefs on people everywhere.

The terrorists practice a fringe form of Islamic extremism that has been rejected by Muslim scholars and the vast
majority of Muslim clerics — a fringe movement that perverts the peaceful teachings of Islam. The terrorists’
directive commands them to kill Christians and Jews, to kill all Americans, and make no distinction among military
and civilians, including women and children.

This group and its leader -- a person named Osama bin Laden -- are linked to many other organizations in
different countries, including the Egyptian Islamic Jihad and the Islamic Movement of Uzbekistan. There are
thousands of these terrorists in more than 60 countries. They are recruited from their own nations and
neighborhoods and brought to camps in places like Afghanistan, where they are trained in the tactics of

terror. They are sent back to their homes or sent to hide in countries around the world to plot evil and destruction.

The leadership of al Qaeda has great influence in Afghanistan and supports the Taliban regime in controlling most
of that country. In Afghanistan, we see al Qaeda's vision for the world.

Afghanistan's people have been brutalized -- many are starving and many have fled. Women are not allowed to
attend school. You can be jailed for owning a television. Religion can be practiced only as their leaders
dictate. A man can be jailed in Afghanistan if his beard is not long enough.

The United States respects the people of Afghanistan -- after all, we are currently its largest source of
humanitarian aid -- but we condemn the Taliban regime. (Applause.) It is not only repressing its own people, it is
threatening people everywhere by sponsoring and sheltering and supplying terrorists. By aiding and abetting
murder, the Taliban regime is committing murder.

And tonight, the United States of America makes the following demands on the Taliban: Deliver to United States
authorities all the leaders of al Qaeda who hide in your land. (Applause.) Release all foreign nationals, including
American citizens, you have unjustly imprisoned. Protect foreign journalists, diplomats and aid workers in your
country. Close immediately and permanently every terrorist training camp in Afghanistan, and hand over every
terrorist, and every person in their support structure, to appropriate authorities. (Applause.) Give the United
States full access to terrorist training camps, so we can make sure they are no longer operating.

These demands are not open to negotiation or discussion. (Applause.) The Taliban must act, and act
immediately. They will hand over the terrorists, or they will share in their fate.

| also want to speak tonight directly to Muslims throughout the world. We respect your faith. It's practiced freely
by many millions of Americans, and by millions more in countries that America counts as friends. Its teachings
are good and peaceful, and those who commit evil in the name of Allah blaspheme the name of

Allah. (Applause.) The terrorists are traitors to their own faith, trying, in effect, to hijack Islam itself. The enemy
of America is not our many Muslim friends; it is not our many Arab friends. Our enemy is a radical network of
terrorists, and every government that supports them. (Applause.)

Our war on terror begins with al Qaeda, but it does not end there. It will not end until every terrorist group of
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global reach has been found, stopped and defeated. (Applause.)

Americans are asking, why do they hate us? They hate what we see right here in this chamber -- a
democratically elected government. Their leaders are self-appointed. They hate our freedoms -- our freedom of
religion, our freedom of speech, our freedom to vote and assemble and disagree with each other.

They want to overthrow existing governments in many Muslim countries, such as Egypt, Saudi Arabia, and
Jordan. They want to drive Israel out of the Middle East. They want to drive Christians and Jews out of vast
regions of Asia and Africa. '

These terrorists kill not merely to end lives, but to disrupt and end a way of life. With every atrocity, they hope
that America grows fearful, retreating from the world and forsaking our friends. They stand against us, because
we stand in their way.

We are not deceived by their pretenses to piety. We have seen their kind before. They are the heirs of all the
murderous ideologies of the 20th century. By sacrificing human life to serve their radical visions -- by abandoning
every value except the will to power - they follow in the path of fascism, and Nazism, and totalitarianism. And
they will follow that path all the way, to where it ends: in history's unmarked grave of discarded lies. (Applause.)

Americans are asking: How will we fight and win this war? We will direct every resource at our command --
every means of diplomacy, every tool of intelligence, every instrument of law enforcement, every financial
influence, and every necessary weapon of war -- to the disruption and to the defeat of the global terror network.

This war will not be like the war against Iraq a decade ago, with a decisive liberation of territory and a swift
conclusion. It will not look like the air war above Kosovo two years ago, where no ground troops were used and
not a single American was lost in combat.

Our response involves far more than instant retaliation and isolated strikes. Americans should not expect one
battle, but a lengthy campaign, unlike any other we have ever seen. It may include dramatic strikes, visible on
TV, and covert operations, secret even in success. We will starve terrorists of funding, turn them one against
another, drive them from place to place, until there is no refuge or no rest. And we will pursue nations that
provide aid or safe haven to terrorism. Every nation, in every region, now has a decision to make. Either you are
with us, or you are with the terrorists. (Applause.) From this day forward, any nation that continues to harbor or
support terrorism will be regarded by the United States as a hostile regime.

Our nation has been put on notice: We are not immune from attack. We will take defensive measures against
terrorism to protect Americans. Today, dozens of federal departments and agencies, as well as state and local
governments, have responsibilities affecting homeland security. These efforts must be coordinated at the highest
level. So tonight | announce the creation of a Cabinet-level position reporting directly to me - the Office of
Homeland Security.

And tonight | also announce a distinguished American to lead this effort, to strengthen American security: a
military veteran, an effective governor, a true patriot, a trusted friend -- Pennsylvania's Tom

Ridge. (Applause.) He will lead, oversee and coordinate a comprehensive national strategy to safeguard our
country against terrorism, and respond to any attacks that may come.

These measures are essential. But the only way to defeat terrorism as a threat to our way of life is to stop it,
eliminate it, and destroy it where it grows. (Applause.)

Many will be involved in this effort, from FBI agents to intelligence operatives to the reservists we have called to
active duty. All deserve our thanks, and all have our prayers. And tonight, a few miles from the damaged
Pentagon, | have a message for our military: Be ready. 'I've called the Armed Forces to alert, and there is a
reason. The hour is coming when America will act, and you will make us proud. (Applause.)

This is not, however, just America's fight. And what is at stake is not just America's freedom. This is the world's
fight. This is civilization's fight. This is the fight of all who believe in progress and pluralism, tolerance and

freedom.
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We ask every nation to join us. We will ask, and we will need, the help of police forces, intelligence services, and
banking systems around the world. The United States is grateful that many nations and many international
organizations have already responded -- with sympathy and with support. Nations from Latin America, to Asia, to
Africa, to Europe, to the Islamic world. Perhaps the NATO Charter reflects best the attitude of the world: An
attack on one is an attack on all.

The civilized world is rallying to America's side. They understand that if this terror goes unpunished, their own
cities, their own citizens may be next. Terror, unanswered, can not only bring down buildings, it can threaten the
stability of legitimate governments. And you know what -- we're not going to allow it. (Applause.)

Americans are asking: What is expected of us? 1 ask you to live your lives, and hug your children. | know many
citizens have fears tonight, and | ask you to be calm and resolute, even in the face of a continuing threat.

I ask you to uphold the values of America, and remember why so many have come here. We are in a fight for our
principles, and our first responsibility is to live by them. No one should be singled out for unfair treatment or
unkind words because of their ethnic background or religious faith. (Applause.)

I ask you to continue to support the victims of this tragedy with your contributions. Those who want to give can go
to a central source of information, libertyunites.org, to find the names of groups providing direct help in New York,
Pennsylvania, and Virginia.

The thousands of FBI agents who are now at work in this investigation may need your cooperation, and | ask you
to give it.

I ask for your patience, with the delays and inconveniences that may accompany tighter security; and for your
patience in what will be a long struggle.

| ask your continued participation and confidence in the American economy. Terrorists attacked a symbol of
American prosperity. They did not touch its source. America is successful because of the hard work, and
creativity, and enterprise of our people. These were the true strengths of our economy before September 11th,
and they are our strengths today. (Applause.)

And, finally, please continue praying for the victims of terror and their families, for those in uniform, and for our
great country. Prayer has comforted us in sorrow, and will help strengthen us for the journey ahead.

Tonight | thank my fellow Americans for what you have already done and for what you will do. And ladies and
gentlemen of the Congress, | thank you, their representatuves for what you have already done and for what we
will do together.

Tonight, we face new and sudden national challenges. We will come together to improve air safety, to
dramatically expand the number of air marshals on domestic flights, and take new measures to prevent

hijacking. We will come together to promote stability and keep our airlines flying, with direct assistance during this
emergency. (Applause.)

We will come together to give law enforcement the additional tools it needs to track down terror here at
home. (Applause.) We will come together to strengthen our intelligence capabilities to know the plans of
terrorists before they act, and find them before they strike. (Applause.)

We will come together to take active steps that strengthen America's economy, and put our people back to work.

Tonight we welcome two leaders who embody the extraordinary spirit of all New Yorkers: Governor George
Pataki, and Mayor Rudolph Giuliani. (Applause.) As a symbol of America's resolve, my administration will work
with Congress, and these two leaders, to show the world that we will rebuild New York City. (Applause.)

After all that has just passed - all the lives taken, and all the possibilities and hopes that died with them -- it is
natural to wonder if America's future is one of fear. Some speak of an age of terror. | know there are struggles
ahead, and dangers to face. But this country will define our times, not be defined by them. As long as the United
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States of America is determined and strong, this will not be an age of terror; this will be an age of liberty, here and
across the world. (Applause.)

Great harm has been done to us. We have suffered great loss. And in our grief and anger we have found our
mission and our moment. Freedom and fear are at war. The advance of human freedom -- the great )
achievement of our time, and the great hope of every time -- now depends on us. Our nation -- this generation --
will lift a dark threat of violence from our people and our future. We will rally the world to this cause by our efforts,:
by our courage. We will not tire, we will not falter, and we will not fail. (Applause.)

It is my hope that in the months and years ahead, life will return almost to normal. We'll go back to our lives and
routines, and that is good. Even grief recedes with time and grace. But our resolve must not pass. Each of us
will remember what happened that day, and to whom it happened. We'll remember the moment the news came -
where we were and what we were doing. Some will remember an image of a fire, or a story of rescue. Some will
carry memories of a face and a voice gone forever.

And | will carry this: It is the police shield of a man named George Howard, who died at the World Trade Center
trying to save others. It was given to me by his mom, Arlene, as a proud memorial to her son. This is my
reminder of lives that ended, and a task that does not end. (Applause.)

1 will not forget this wound to our country or those who inflicted it. | will not yield; | will not rest; | will not relent in
waging this struggle for freedom and security for the American people.

The course of this conflict is not known, yet its outcome is certain. Freedom and fear, justice and cruelty, have
always been at war, and we know that God is not neutral between them. (Applause.)

Fellow citizens, we'll meet violence with patient justice -- assured of the rightness of our cause, and confident of
the victories to come. In all that lies before us, may God grant us wisdom, and may He watch over the United
States of America.

Thank you. (Applause.)

END 9:41 P.M. EDT
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PRESIDENT
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Feor Immediate Release
Office of the Press Secretary

October 7, 2001
Presidential Address to the Nation
The Treaty Room
'Tk View the President's Remarks «! Listen to the President's
Remarks
1:00 P.M. EDT 24 View the President's
Remarks

THE PRESIDENT: Good afternoon, On my orders, the United States L
military has begun strikes against al Qaeda terrorist training camps and & En Espaiiol
military installations of the Taliban regime in Afghanistan. These carefully targeted actions are designed to
disrupt the use of Afghanistan as a terrorist base of operations, and lo attack the military capability of the Taliban
regime.

We are joined in this operation by our staunch friend, Great Britain. Other close friends, including Canada,
Australia, Germany and France, have pledged forces as the operation unfolds. More than 40 countries in the
Middle East, Africa, Europe and across Asia have granted air transit or landing rights. Many more have shared
intelligence. We are supported by the collective will of the world.

More than two weeks ago, | gave Taliban leaders a series of clear and specific demands: Close lerrorist
training camps; hand over leaders of the al Qaeda network; and return all foreign nationals, including American
citizens, unjustly detained in your country. None of these demands were met. And now the Taliban will pay a
price. By destroying camps and disrupting communications, we will make it more difficult for the terror network to
train new recruits and coordinate their evil plans.

Initially, the terrorists may burrow deeper into caves and other entrenched hiding places. Our military action is
also designed lo clear the way for sustained, comprehensive and relentless operations to drive them out and
bring them to justice.

At the same time, the oppressed people of Afghanistan will know the generosity of America and our allies. As
we sirike military targets, we'll also drop food, medicine and supplies to the starving and suffering men and
women and children of Afghanistan.

The United States of America is a friend to the Afghan people, and we are the friends of almost a billion
worldwide who practice the Islamic faith. The United States of America is an enemy of those who aid terrorists
and of the barbaric criminals who profane a great religion by committing murder in its name.

This military action is a part of our campaign against terrorism, another front in a war that has already been
joined through diplomacy, intelligence, the freezing of financial assets and the arrests of known terrorists by law
enforcement agents in 38 countries. Given the nature and reach of our enemies, we will win this conflict by the
patient accumulation of successes, by meeting a series of challenges with determination and will and purpose.

Today we focus on Afghanistan, but the battle is broader. Every nation has a choice to make. In this conflict,
there is no neutral ground. If any government sponsors the outlaws and killers of innocents, they have become
outlaws and murderers, themselves. And they will take that lonely path at their own peril.

I'm speaking to you today from the Treaty Room of the White House, a place where American Presidents have
worked for peace. We're a peaceful nation. Yet, as we have learned, so suddenly and so tragically, there can be
no peace in a world of sudden terror. In the face of today's new threat, the only way to pursue peace is to pursue
those who threaten it.
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We did not ask for this mission, but we will fulfill it. The name of today's military operation is Enduring
Freedom. We defend not only our precious freedoms, but also the freedom of people everywhere to live and
raise their children free from fear.

I know many Americans feel fear today. And our government is taking strong precautions. All law
enforcement and intelligence agencies are working aggressively around America, around the world and around
the clock. At my request, many governors have activated the National Guard to strengthen airport security. We
have called up Reserves to reinforce our military capability and strengthen the protection of our homeland.

In the months ahead, our patience will be one of our strengths - patience with the long waits that will result
from tighter security; patience and understanding that it will take time to achieve our goals; patience in all the
sacrifices that may come.

Today, those sacrifices are being made by members of our Armed Forces who now defend us so far from
home, and by their proud and worried families. A Commander-in-Chief sends America's sons and daughters into
a battle in a foreign land only after the greatest care and a lot of prayer. We ask a lot of those who wear our
uniform. We ask them to leave their loved ones, to travel great distances, to risk injury, even to be prepared to
make the ultimate sacrifice of their lives. They are dedicated, they are honorable; they represent the best of our
country. And we are grateful.

To all the men and women in our military - every sailor, every soldier, every airman, every coastguardsman,
every Marine -- | say this: Your mission is defined; your objectives are clear; your goal is just. You have my full
confidence, and you will have every tool you need to carry out your duty.

| recently received a touching letter that says a lot about the state of America in these difficult times -- a letter -
from a 4th-grade girl, with a father in the military: "As much as | don't want my Dad to fight,” she wrote, "I'm
willing to give him to you."

This is a precious gift, the greatest she could give. This young girl knows what America is all about. Since
September 11, an entire generation of young Americans has gained new understanding of the value of freedom,
and its cost in duty and in sacrifice.

The battle is now joined on many fronts. We will not waver; we will not tire; we will not falter; and we will not
fail. Peace and freedom will prevail.

Thank you. May God continue to bless America.

END 1:07 P.M, EDT
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For Immediale Release
Ofiice of the Press Secretary
Movember 13, 2001

President Issues Military Order
Detention, Treatment, and Trial of Certain Non-Citizens in the War Against Terrorism

By the authority vested in me as President and as Commander in Chief of the Armed Forces of the United States
by the Constitution and the laws of the United States of America, including the Authorization for Use of Military
Force Joint Resolution (Public Law 107-40, 115 Stat. 224) and sections 821 and 836 of title 10, United States
Code, it is hereby ordered as follows:

Section 1. Findings.

(a) International terrorists, including members of al Qaida, have carried out attacks on United States diplomatic
and military personnel and facilities abroad and on citizens and property within the United Stafes on a scale that
has created a state of armed conflict that requires the use of the United States Armed Forces.

(b) In light of grave acts of terrorism and threats of terrorism, including the terrorist attacks on September 11,
2001, on the headguarters of the United States Department of Defense in the national capital region, on the World
Trade Center in New York, and on civilian aircraft such as in Pennsylvania, | proclaimed a national emergency on
September 14, 2001 (Proc. 7463, Declaration of National Emergency by Reason of Certain Terrorist Attacks).

(c) Individuals acting alone and in concert involved in international terrorism possess both the capability and the
intentian to undertake further lerrorist attacks against the United States that, if not detected and prevented, will
cause mass deaths, mass injuries, and massive destruction of property, and may place at risk the continuity of the
operations of the United States Government,

(d) The ability of the United States to protect the United States and its citizens, and to help its allies and other
cooperating nations protect their nations and their citizens, from such further terrorist attacks depends in
significant part upon using the United States Armed Forces to idenlify terrorists and those who support them, lo
disrupt their activities, and to eliminate their ability to conduct or support such attacks.

(e) To protect the United States and its citizens, and for the effective conduct of military operations and
prevention of terrorist attacks, it is necessary for individuals subject to this order pursuant to section 2 hereof o be
detained, and, when tried, to be tried for violations of the laws of war and other applicable laws by military
tribunals.

(f) Given the danger to the safety of the United States and the nature of international terrarism, and to the extent
provided by and under this order, | find consistent with section 836 of title 10, United States Code, that it is not
practicable to apply in military cornmissions under this order the principles of law and the rules of evidence
generally recognized in the trial of criminal cases in the United States district courts.

{g) Having fully considered the magnitude of the potential deaths, injuries, and property destruction that would
result from potential acts of terrarism against the United States, and the probability that such acts will occur, |
have determined that an extraordinary emergency exists for national defense purposes, that this emergency
constitutes an urgent and compelling govern-ment interest, and that issuance of this order is necessary to meet
the emergency.

Sec. 2. Definition and Palicy.

(a) The term "individual subject to this order” shall mean any individual who is not a United States citizen with
respect to whom | determine from time to time in writing that:
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(1) there is reason to believe that such individual, at the rélevant
times,

(i) is or was a member of the organization known as al Qaida;
(i) has engaged in, aided or abetted, or conspired to commit,
acts of international terrorism, or acts in preparation therefor,
that have caused, threaten to cause, or have as their aim to
cause, injury to or adverse effects on the United States, its
citizens, national security, foreign policy, or economy; or

(iii} has knowingly harbored one or more individuals described in
subparagraphs (i) or (ii) of subsection 2(a)(1) of this order;

and

(2) itis in the interest of the United States that such indiv.idual
be subject to this order.

(b) ltis the policy of the United States that the Secretary of Defense shall take all necessary measures to ensure
that any individual subject to this order is detained in accordance with section 3, and, if the individual is to be tried,
that such individual is tried only in accordance with section 4.

(c) ltis further the policy of the United States that any individual subject to this order who is not already under the
control of the Secretary of Defense but who is under the control of any other officer or agent of the United States
or any State shall, upon delivery of a copy of such written determination to such officer or agent, forthwith be
placed under the control of the Secretary of Defense.

Sec. 3. Detention Authority of the Secretary of Defense. Any individual subject to this order shall be --

(a) detained at an appropriate location designated by the Secretary of Defense outside or within the United
States;

(b) treated humanely, without any adverse distinction based on race, color, religion, gender, birth, wealth, or any
similar criteria;

(c) afforded adequate food, drinking water, shelter, clothing, and medical treatment;

(d) allowed the free exercise of religion consistent with the requirements of such detention; and
(e) detained in accordance with such other conditions as the Secretary of Defense may prescribe.
Sec. 4. Authority of the Secretary of Defense Regarding Trials of Individuals Subject to this Order.

(a) Any individual subject to this order shall, when tried, be tried by military commission for any and all offenses
triable by military commission that such individual is alleged to have committed, and may be punished in
accordance with the penalties provided under applicable law, including life imprisonment or death.
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(b) As a military function and in light of the findings in section 1, including subsection (f) thereof, the Secretary of
Defense shall issue such orders and regulations, including orders for the appointment of one or more military
commissions, as may be necessary to carry out subsection (a) of this section.

(c) Orders and regulations issued under subsection (b} of this section shall include, but not be limited to, rules for
the conduct of the proceedings of military commissions, including pretrial, trial, and post-trial procedures, modes
of proof, issuance of process, and qualifications of attorneys, which shall at a minimum provide for --

(1) military commissions to sit at any time and any place,.consistent
with such guidance regarding time and place as the Secretary of
Defense may provide;

(2) afull and fair trial, with the military commission sitting as

the triers of both fact and law;

(3) admission of such evidence as would, in the opinion of the ;
presiding officer of the military commission (or instead, if any other
member of the commission so requests at the time the presiding officer
renders that opinion, the opinion of the commission rendered at that
time by a majority of the commission), have probative value to a
reasonable person;

(4) in a manner consistent with the protection of information

classified or classifiable under Executive Order 12958 of April 17,
1995, as amended, or any successor Executive Order, protected by
statute or rule from unauthorized disclosure, or otherwise protected

by law, (A) the handling of, admission into evidence of, and access to
materials and information, and (B) the conduct, closure‘ of, and access
to proceedings;

(5) conduct of the prosecution by one or more attorneys designated by
the Secretary of Defense and conduct of the defense by attorneys for
the individual subject to this order;

(6) conviction only upon the concurrence of two-thirds of the members

of the commission present at the time of the vote, a majority being
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present;

(7) sentencing only upon the concurrence of two-thirds of the members
of the commission present at the time of the vote, a majority being
present; and

(8) submission of the record of the trial, including any (;onviction

or sentence, for review and final decision by me or by the Secretary

of Defense if so designated by me for that purpose.

Sec. 5. Obligation of Other Agencies to Assist the Secretary of Defense.

Departments, agencies, entities, and officers of the United States shall, to the maximum extent permitted by law,
provide to the Secretary of Defense such assistance as he may request to implement this order.

Sec. 6. Additional Authorities of the Secretary of Defense.

(a) As a military function and in light of the findings in section 1, the Secretary of Defense shall issue such orders
and regulations as may be necessary to carry out any of the provisions of this order.

(b) The Secretary of Defense may perform any of his functions or duties, and may exercise any of the powers
provided to him under this order (other than under section 4(c)(8) hereof) in accordance with section 113(d) of title
10, United States Code.

Sec. 7. Relationship to Other Law and Forums.

(a) Nothing in this order shall be construed to —

(1) authorize the disclosure of state secrets to any person not
otherwise authorized to have access to them;

(2) limit the authority of the President as Commander in Chief of the
Armed Forces or the power of the President to grant rebrieves and
pardons; or

(3) limit the lawful authority of the Secretary of Defense, any
military commander, or any other officer or agent of the United States
or of any State to detain or try any person who is not an individual
subject to this order.

(b) With respect to any individual subject to this order —

(1) military tribunals shall have exclusive jurisdiction with respect

AE 123 (Hamdan)
Page 53 of 66

httn://www.whitehouse.gov/news/releases/2001/11/print/20011113-27.html 3/7/2008
Filed with TJ Appellate Exhibit 617F (AAA)
19 April 2019 Page 160 of 489

UNCLASSIFIED//FOR PUBLIC RELEASE



UNCLASSIFIED//FOR PUBLIC RELEASE

President Issues Military Order Page 5 of 5

to offenses by the individual; and

(2) the individual shall not be privileged to seek any remedy or
maintain any proceeding, directly or indirectly, or to have any such
remedy or proceeding sought on the individual's behalf, in (i) any
court of the United States, or any State thereof, (ii) any court of
any foreign nation, or (iii) any international tribunal.

(c) This order is not intended to and does not create any right, benefit, or privilege, substantive or procedural,
enforceable at law or equity by any party, against the United States, its departments, agencies, or other entities,
its officers or employees, or any other person.

(d) For purposes of this order, the term "State" includes any State, district, territory, or possession of the United
States.

(e) I reserve the authority to direct the Secretary of Defense, at any time hereafter, to transfer to a governmental
authority control of any individual subject to this order. Nothing in this order shall be construed to limit the
authority of any such governmental authority to prosecute any individual for whom control is transferred.

Sec. 8. Publication.

This order shall be published in the Federal Register.
GEORGE W. BUSH

THE WHITE HOUSE,

November 13, 2001.

Hit#

Return to this article at:
http://www.whitehouse.gov/news/releases/2001/11/20011113-27.html

@ELIEK HERE TO FRINT
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Executive Order 13269 of July 3, 2002

Expedited Naturalization of Aliens and Noncitizen Nationals Serving in An Active-
Duty Status During the War on Terrorism

By the authority vested in me as President by the Constitution and the laws of the United
States of America, including section 329 of the Immigration and Nationality Act (8 U.S.C.
1440) (the "Act"), and solely in order to provide expedited naturalization for aliens and
noncitizen nationals serving in an active-duty status in the Armed Forces of the United
States during the period of the war against terrorists of global reach, it is hereby ordered as
follows:

For the purpose of determining qualification for the exception from the usual requirements
for naturalization, I designate as a period in which the Armed Forces of the United States
were engaged in armed conflict with a hostile foreign force the period beginning on
September 11, 2001. Such period will be deemed to terminate on a date designated by
future Executive Order. Those persons serving honorably in active-duty status in the Armed
Forces of the United States, during the period beginning on September 11, 2001, and
terminating on the date to be so designated, are eligible for naturalization in accordance
with the statutory exception to the naturalization requirements, as provided in section 329 of
the Act. Nothing contained in this order is intended to affect, nor does it affect, any other
power, right, or obligation of the United States, its agencies, officers, employees, or any
other person under Federal law or the law of nations.

[signed:] George W. Bush

THE WHITE HOUSE,
July 3, 2002.
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[The 803 session was called to order at 0942, 7 February, 2008.]

2 MJ: Court's called to order. All parties present when the
3 court last recessed are once again present. As near as I can tell,
4 it looks like we have two new representatives on the government side.
5 Counsel, would you introduce yourselves and state your qualificatiomns
6 and status as to oath, please?
7 APROS [Mr. Oldham]: Your Honor, my name is Andrew Oldham. I
8 have been detailed to the Military Commission by the Chief
9 Prosecutor. I'm qualified to serve under RMC 503 and I have
10 previously been sworn in accordance with RMC 807. I have not acted
11  in any manner that might tend to disqualify me in this proceeding. I
12 am a civilian attorney with the Department of Justice.
13 MJ: Thank you.
14 APROS [Mr. Goldstein]: Your Honor, I am Jordan Goldstein. I
15 have been detailed to this Military Commission by the Chief
16 Prosecutor. I am qualified to serve under RMC 503 and have been
17 previously sworn in accordance with RMC 807. I have not acted in any
18 manner that might tend to disqualify me in this proceeding. I'm a
19 civilian attorney with the Department of Justice.
20 [The court reporter was present, was detailed to the Court-Martial by
21 the Convening Authority and was previously sworn.]
22 MJ: Very good. Thank you. I noticed that Lieutenant Mizer has
23 been promoted to Lieutenant Commander. Congratulations.
1 AE 123 (Hamdan)
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1 plurality’s statement or its determination that conspiracy was not a
2 violation of the Law of War. The accused is attempting to

3 disaggregate the Court’s factual findings, if that's what it was,

4 from the Court’s role in adjudicating particular issues, and that

5 doesn't make any sense.

6 The Supreme Court's decision in Hamdan was not intended to
7 be an encyclopedia of the War of al Qaeda. It was decision intendedf
8 to resolve particular legal issues between the parties, in this case,
9 whether conspiracy was a violation of the Law of War. Some facts

10 were relevant to that determination and some facts were not. Those
11 facts that were irrelevant, such as whether hostilities commenced in
12 2001 or 1996 cannot have preclusive affect either on these litigantsv
13  or on any others, because the plurality’s statements regarding the

14 commencement of hostilities with al Qaeda were irrelevant to the

15 ultimate conclusion regarding conspiracy status under the Law of War.
16 It was dicta; therefore had no res Judicata affect.

17 With respect to our other arguments on res Judicata, we’ré
18 content to rest on our briefs. And we urge the commission to deny ‘-
19 this motion and I'm happy to take any questions at this point.

20 MJ: Well you just used the term “sometime before 9/11” as the
21 start date of hostilities, but in your specification you've alleged a

22 conspiracy that began in 1996. "Does this commission have to
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determine what the start date was and preclude evidence of the

2 accused's acts before that start date?
3 APROS [Mr. Goldstein]: Well, the government would certainly--I
4 guess agrees with the defense that military commissions try
5 wviolations of the Law of War, in other words try offenses committed
6 1in the context of armed conflicts. 1It's the government's position
7 that this period of armed conflicts included all events in the dates
8 alleged so that would be part of the Court's determination, but the
9 government's position is that this case goes forward because the
10 period of armed conflict includes all the offenses and dates alleged,
11 in other words, from February 1996 through November 24, 2001.
12 MJ: TIs it the government's position that the conflict with al
13 Qaeda began a different time than the conflict with the Taliban, and
14 that these are two separate conflicts?
15 APROS [Mr. Goldstein]: I don't know if the government has taken
16 a position in terms of whether the dates of those are co-terminus.
17 They might well not be. I mean, the government’s charging indicates
18 that the armed conflict from which these offenses arose was ongoing.
19 But the conflict with Al Qaeda and the Taliban need not have occurred
20 at the same time and there's no requirement of that under the MCA or
21 just logically.
22 MJ: Let me--let me ask you to respond to this and I'll give the
23 defense a chance if they'd like to do it as well. The Supreme Court
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was trying to--I guess I don't have a very well-formulated question.

2 I'll wave off on that I guess.
3 APROS [Mr. Goldstein]: But again, we advanced a number of
4 different arguments for why there is no res Judicata effect, but I
5 think the simplest one is that even if the plurality is taken on its
6 own terms. Even if he had commanded the assent of all nine of the
7 Justices, just accepting that, which it obviously he did not; it \
8 determined that conspiracy was not a violation of the Law of War.
9 Government concedes that that is the determination
10 plurality makes, and disagrees yigorously with it. That
11 determination was not based on whether hostilities began in 1996 or"
12 2002. There is nothing in Justice Stevens' opinion that would in
13 anyway suggest that that date is a relevant one. To the extent that
14 the plurality sort of goes off on a detour and has other facts in its
15 opinion that are not essential to its conclusions, that might well be
16 interesting, but that certainly cannot have preclusive effect.
17 Plurality cannot put dicta in and give preclusive affect that is not
18 relevant to its conclusions even if it actually had some sort of
19 binding effect, which it did not.
20 MJ: Well I appreciate your argument. Thank you.
21 APROS [Mr. CGoldstein]: Thank you.
22 MJ: 1I'll read your briefs carefully in the case decided and try
23 to work through this one as well.
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1 We're making pretty good progress. Are we ready for the

2 next one?

3 ADDC [Mr. Swift]: Yes, Your Honor.
4 [Defense paralegal and counsel set up laptop at podium.]
5 ADDC [Mr. Swift]: A matter of house-keeping, Your Honor. With

6 regards, and understanding where your questions are going in the

7 event we of course argued you don't need to, but in the event that
8 +you find something we both agree on. You find that it's not res

9 Judicata you're not bound your decision. We would--if Your Honor
10 wants briefs on when the war started irrespective of res Judicata,
11 what authorities and all hold--there’s a lot out there--and would
12 invite us to brief, we would be willing to do so on that subject. It
13 was not directly in mind because I was arguing it as a matter of
14 procedure, but both sides do agree----

15 MJ: The thought--the thouéht did occur to me that maybe

16 September 1 or some period before 9/11 but I don’t know how far

17 before might be the time when the attack was swarming, so that the
18 period of hostilities clearly began, you know, at some vague date

19 Dbefore September 11. I don't know----

20 ADDC [Mr. Swift]: Your responding----

21 MJ: You're welcome.

22 ADDC [Mr. Swift]: ----to add to your---- =

23 MJ: Submit your supplemental briefs on that if you----
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1 ADDC [Mr. Swift]l: ----certainly.
2 MJ: ----like. I guess I don't know----
3 ADDC [Mr. Swift]: ----actually, it’s some case law----
4 MJ: ----if I have to decide when the conflict began so that the
5 specification reads not 1996 but 1998 or 1999 or--or not. Well let's
6 see how that res Judicata motion works out and then maybe we can take
7 up----
8 PROS [LTC Britt]: Your Honor, if I could just épeak for a brief
9 bit on that. We'd like to decline the opportunity to brief this
10 issue, because we don't believe that resolution of that particular
11 point is necessary for your determination in our case.
12 MJ: You know I think that's true.
13 PROS [LTC Britt]l: And the reason is, is we're simply contending
14 that Mr. Hamdan entered into the ongoing conspiracy as of the date
15 alleged. And that----
16 MJ: February 96.
17 PROS [LTC Britt]l: Yes, sir. And therefore hostilities were
18 ongoing as of that date whether or not hostilities were going b
19 previously and as of what date the hostilities commenced is not
20 relevant to your determination.
21 MJ: What happened in February of 96 that represented the
22 beginning of hostilities?
23 [Prosecution counsel conferring.]
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MJ: Let me whisper to counsel.

2 PROS [LTC Britt]: Yes, sir. Thank you. I think we can
3 adequately address the, the Court’s question. In February of 1996,
4 that was essentially the date when Mr. Hamdan entered Afghanistan,
5 and therefore that would be the date that we contend that he joined
6 the ongoing hostilities which were taking place. So that's the
7 significance of us choosing that particular date.
8 MJ: Okay.
9 ADDC [Mr. Swift]: We would really like to brief that if the
10 court finds not res Judicata, the war started with Mr. Hamdan by him
11 entering Afghanistan at a time--I would like to brief that, Your |
12 Honor. And whether that's within the jurisdiction of this court?
13 MJ: I don't think the government said Mr. Hamdan started the
14 war when he crossed into Afghanistan. I think they allege that there
15 was an ongoing conspiracy to join on that date.
16 PROS [LTC Britt]: Yes, sir. That's correct.
17 MJ: Were there hostilities? Had there been an attack prior to
18 February of 967
19 PROS [LTC Britt]: Our position would be there had been several
20 attacks prior to that and I think that's part of our case, is
21 developing what constituted hostilities at that time, but I don't, I
22 don't----
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P-004 Prosecution's MFR D-011 - US v Hamdan Response deadline for Defense Page 1 of 1

From: McMillan, Joseph M. (Perkins Coie}_

Sent: Friday, March 07, 2008 4:13 PM
To: W Britt, William, LTC, DoD OGC; Prasow, Andrea, Ms, DoD
. Sione, [im, , Uo C:; Mizer, Bnan, LCDR, DoD OGC; Murphy, John, Mr, DoD

0GC

G . DoD OGC;
(Ferkins Loie). lnvett Llayion, Mr. DoD
Subject: Defense Supplemental Brief re Date of Start of War (D016}

Attachments: 14049823 _1.DOC; DefenseMotion.pdf; AttachmenisA-L pdf

Aftached for filing in the matter United States v. Hamdan is the Defense Supplemental Brief regarding the Date of
the Start of the War (supplemental to the Defense res judicata motion to dismiss charges involving pre-war
conduct, D016). The brief is attached in both Word and pdf format (the pdf version is signed), and the Exhibits to

the brief are attached in a separate pdf.

Thank you.

Joe McMillan
Perkins Coie LLP

NOTICE: This communication may contain privileged or other confidential information. If you have
received it in error. please advise the sender by reply email and immediately delete the message and
any attachments without copying or disclosing the contents. Thank you.
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U.S. v. Hamdan - Defense Notice of Intent to File Supplemental Brief Page 1 of 1

From: Prasow, Andrea, Ms, DoD OGC
Sent: Tuesday, March 04, 2008 3.59 PM
To:

Cc:

p
awrence COL, DoD 0GC; Murphy John
Murphy John Mr DCID OGC Prasow Andrea Ms, DoD QGC; Schnelder Harry (Perkins Coie);
Stone, Tim, LCDR DoD DGC Trivett, Clayton, Mr, DoD OGC: Wilkins, Donna, Ms, DoD OGC

Subject: U.S.v. Hamdan - Defense Notice of Intent to File Supplemental Brief

The Defense hereby provides notice to the military commission and opposing counsel that, in accordance with the
invitation of the Military Judge at the 7 February 2008 hearing, it intends to submit supplemental briefing on the
date of the start of the war (relevant to D016) by no later than Friday, 7 March 2008. (See unofficial transcript of 7

Feb. 2008 hearing at p. 138.)

Thank you,
AJP

Andrea J. Prasow
Office of the Chief Defense Counsel
QOffice of Military Commissions
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D 016
UNITED STATES OF AMERICA RULING ON MOTION

TO DISMISS (RES JUDICATA)
V.
2 April 2008
SALIM AHMED HAMDAN

The Defense has moved this Commission to Dismiss Specification 1 of Charge I
(Conspiracy) and Specifications 1, 2, 5, 6, 7 and 8 of Charge II (Providing Material Support for
Terrorism) for lack of Subject Matter Jurisdiction based on the doctrine of res judicata. The
Defense also argues that portions of the charged offenses occurred outside the period of
hostilities, and that the Supreme Court has already determined, in this case, that conspiracy is not
an offense triable by a military commission. Hamdan v. Rumsfeld, 126 S.Ct. 2749 (2006). The
Government argues variously that the Supreme Court’s plurality decision in Hamdan is not
binding on this Commission, that a decision made in a habeas corpus proceeding must be limited
to the issues necessary to the resolution of that issue, and that in any event, the Court did not
fully and finally decide these matters in that opinion. Oral argument was heard in open court at
Guantanamo Bay, Cuba on 7 February 2008.

ASSIGNMENT OF BURDEN

The Defense characterizes the motion as a jurisdictional issue, and urges the Commission
to assign the burden of persuasion to the Government, in accordance with RMC 905(c)(2)(B).
Except with respect to the issue of jurisdiction, the Manual for Military Commissions assigns the
burden of persuasion to the moving party, RMC 905(c)(2)(A). Appellate Courts have
traditionally found that the issue of res judicata is an affirmative defense, rather than a
jurisdictional question. United States v. Smith, 15 C.M.R. 369, 372 (C.MA. 1954). Other federal
courts have considered res judicata challenges to be substantive challenges to the sufficiency of
the referred charges, and not challenges to jurisdiction. United States v. Delgado-Garcia, 374 F.
3d 1337, 1342 (D.C. Cir 2004); United States v. Gonzalez, 311 F. 3d 440, 442 (1st Cir. 2002).
“The burden is on the accused to demonstrate that the issue whose re-litigation he seeks to
foreclose was actually decided in the first proceeding.” Schiro v. Farley, 510 U.S. 222, 233
(1994), quoting Dowling v. United States, 493 U.S. 342, 350 (1990). The Defense Motion cites
United States v. Carlisi, 32 F. Supp. 479, 482 (D.N.Y. 1940) for the proposition that res judicata
is a ‘rule of evidence.’

The Commission concludes that the burden is on the Defense, as the moving party, “to
demonstrate that the issue whose re-litigation he seeks to foreclose was actually decided in the
first proceeding.” Schiro v. Farley, 510 U.S. 222, 233 (1994), quoting Dowling v. United States,
493 U.S. 342,350 (1990); RMC 905(c)(2)(A).

THE LAW OF RES JUDICATA

R.M.C.905(g) provides that “Any matter put in issue and finally determined by a military
commission, reviewing authority, or appellate court which had jurisdiction to determine the
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matter may not be disputed by the United States in any other military commission of the same
accused . . . . This rule also shall apply to matters which were put in issue and finally determined
in any other judicial proceeding in which the accused and the United States or a Federal
governmental unit were parties.” The doctrine of res judicata is also a part of military law, as
RCM 905(g), applicable to Courts-Martial, is identical to the rule for military commissions. The
gist of the rule is that an issue, once decided in the case of a particular accused, is finally
decided, and that decision binds subsequent courts as to that issue.

“Finality will be lacking if an issue of law or fact essential to the adjudication of the
claim has been reserved for future determination.” Restatement (Second) of Judgments §13 cmt.
b. “If an appellate court terminates the case by final rulings as to some matters only, preclusion
is limited to the matters actually resolved . . . whether it terminated the case on terms that left it
unnecessary to resolve other matters or affirmed on some grounds and vacated or reversed on
others.” 18A Wright, Miller & Cooper § 4432, at 63-64.

The Government urges this Commission to distinguish the opinion of the Supreme Court
on the grounds that it was issued in a habeas corpus proceeding, rather than after a “trial.” In the
Government’s view, a habeas corpus proceeding is not a “proceeding” with the meaning of
RMC 905(g) that binds a subsequent court. It argues that a “proceeding” must be another
adversarial proceeding, such as a criminal trial. In United States v. Saulter, 5 M.J. 281, 283
(C.M.A. 1978) the Court of Military Appeals determined that there was no jurisdiction over the
accused after the United States District Court for the Eastern District of North Carolina, ruling on
a habeas corpus petition, had determined that there was. A judgment rendered in a habeas
corpus proceeding “is res judicata only . . . of the issues of law and fact necessarily involved in
that result.” Collins v. Loisel, 262 U.S. 426, 430 (1923). The Supreme Court having addressed
these charges against this accused, the Commission declines to distinguish an opinion of the
Supreme Court on so narrow and technical a ground.

WHAT IS THE EFFECT OF A PLURALITY DECISION?

In the reported decision of Hamdan v Rumsfeld, four members of the Supreme Court
comprised the plurality. Many of the issues the Defense considers to be res judicata by virtue of
that plurality opinion were opposed by three other members of the Court. Justice Roberts did not
participate in the case and Justice Kennedy did not consider it necessary to address these issues.
The issue for the Commission, therefore, is whether a 4-3-1-1 decision has the effect of res
Jjudicata in the current proceedings.

The Government cites a host of cases for the proposition that it does not. “When a
fragmented Court decides a case and no single rationale explaining the result enjoys the assent of
five justices, the holding of the Court may be viewed as that position taken by those Members
who concurred in the judgment on the narrowest grounds.” Marks v. United States, 430 U.S. 188,
193 (1977), Greggs v. Georgia, 428 U.S. 153, 169 n. 15 (1976). In CTS Corp. v. Dynamics Corp
of Am., 481 U.S. 69, 81 (1987), the Court wrote “As the plurality opinion . . . did not represent
the views of a majority of the Court, we are not bound by its reasoning.” In another case, the
Court refused to be bound by a plurality that did not command a majority of the Court. Horton v.
California, 496 U.S. 128, 136 (1990).
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The Defense points to another case holding that a plurality decision, while it may not be
binding precedent for other cases, is binding on the litigants in that case. In Durant v. Essex Co.,
74 U.S. 107 (U.S. 1868) the Court explained that:

The statement which always accompanies a judgment in such case, that it is rendered by a
divided court, is only intended to show that there was a division among the judges upon
the questions of law or fact involved, not that there was any disagreement as to the
judgment to be entered upon such division. It serves to explain the absence of any
opinion in the cause, and prevents the decision from becoming an authority for other
cases of like character. But the judgment is as conclusive and binding in every respect
upon the parties as if rendered upon the concurrence of all the judges upon every
question involved in the case.

Id. at 113.

In light of this authority, the Commission concludes that the plurality opinion of the
United States Supreme Court in Hamdan v. Rumsfeld meets the “finally decided” standard of
RMC 905(g), and that while the Court’s plurality decision may not be precedent in other military
commission cases, it is binding on this Commission in the case of Mr. Hamdan. The question for
this commission is whether the matters put in issue before the Supreme Court in 2006 are still in
issue before this military commission.

WHAT MATTER WAS PUT IN ISSUE?

The Defense argues that two matters were put in issue and decided in 2006, and therefore
are binding upon this commission:' whether conspiracy is a violation of the Law of Armed
Conflict; and whether a military commission can try Hamdan for offenses that occurred before
the beginning of the war.

The plurality opinion addressed both of these issues in these words “the offense alleged
must have been committed both in a theater of war and during, not before, the relevant conflict.
But the deficiencies in time and place allegations also underscore—indeed are symptomatic of—
the most serious defect of this charge: The offense it alleges is not triable by a law-of-war
military commission.” Hamdan, at 2779.

The Commission addresses these issues separately.

1. Whether conspiracy is a violation of the Law of Armed Conflict.

The plurality was clearly concerned about the conspiracy specification before it in 2006:

“The charge against Hamdan . . . alleges a conspiracy extending over a number

! The Supreme Court’s determination that the President did not have authority, independent of Congress, to establish
military commissions, identify offenses against the law of nations, and justify deviations from the procedures
established by the UCMYJ are not challenged or addressed here.
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of years, from 1996 to November 2001. The elements of this conspiracy have been
defined not by Congress but by the President. All but two months of that more than
5-year-long period preceded the attacks of September 11, 2001, and the enactment of
the AUMF—the Act of Congress on which the Government relies for exercise of its
war powers and thus for its authority to convene military commissions. Neither the
purported agreement with Osama bin Laden and others to commit war crimes, nor a
single overt act, is alleged to have occurred in a theater of war or on any specified
date after September 1, 2001. None of the overt acts that Hamdan is alleged to have
committed violates the law of war.” Hamdan at 2777-2778 [footnote 30 inserted in
text]

The Plurality opinion that conspiracy is not a violation of the law of war was based on the
case then before it. The President, and not Congress, had authorized military commissions and
outlined the elements of the offense of conspiracy. ‘“When, however, neither the elements of the
offense nor the range of permissible punishments is defined by statute or treaty, the precedent
[for “incorporation by reference” of the common law of war] must be plain and unambiguous.”
Id. at 2780. In essence, the issue before the Court was whether conspiracy was plainly and
unambiguously a violation of the common law of war. “There is no suggestion that Congress
has, in exercise of its constitutional authority to "define and punish . . . Offences against the Law
of Nations," U.S. Const., Art. 1, § 8, cl. 10, positively identified "conspiracy"” as a war crime.” Id
at 2779-2780. The Court refused to allow the President to identify conspiracy as a violation of
the common law of war, reminding us that “The accumulation of all powers legislative,
executive and judiciary in the same hands . . . may justly be pronounced the very definition of
tyranny" Id. (Quoting James Madison, The Federalist, No. 47) The Court’s response was clear:
the President does not have authority to establish military tribunals that do not comply with the
UCM]J, and he does not have authority, in the absence of Congressional action, to establish
conspiracy as a violation of the common law of armed conflict. The Commission concludes that
these findings are indeed binding on this Commission, under the principle of res judicata.

The issue now before the Commission, however, is different. Congress has now acted
under its Constitutional authority to define and punish offenses against the law of nations, and
has identified conspiracy as a violation of the law of war. In doing so, Congress declared that it
was not creating new offenses, but merely codifying existing law MCA §950p(b). The
President’s establishment of military commissions to try violations of that act is specifically
authorized by Congress. Thus, the issues decided by the Supreme Court are no longer before the
Commission. The Supreme Court may ultimately have occasion to address Congress’s
determination, but it has not yet done so.

2. Whether Hamdan can be tried for offenses that pre-dated the start of hostilities

The Supreme Court also addressed the requirement in military law that to be triable by
military commission as a violation of the law of war, an offense must have been committed
“within the period of the war.” Id. at 2778, quoting Colonel Winthrop’s treatise, Military Law
and Precedent, at 837. The issue before the Court was whether Hamdan can be tried for any
conspiracy that predated September 11, 2001. The Justices disagreed over whether the war began
on September 11, 2001.
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Once again, Winthrop was describing, and the Supreme Court was discussing, the
common law of war. The Court wrote “All parties agree that Colonel Winthrop’s treatise
accurately describes the common law governing military commissions, and that the jurisdictional
limitations he identifies were incorporated in Article of War 15 and, later, Article 21 of the
UCMLI.” Id. at 2777 (emphasis added). The Court continued “First, Kuehn was tried for the
federal espionage crimes under what were then 50 USC §§ 31, 32 and 34, not with common-law
violations of the law of war.” Id. at 2778. (first two emphases in original; third emphasis added).
It is clear, therefore, that Winthrop’s well-regarded treatise and the Court’s opinion addressed the
common law of war, not the situation that currently faces this Commission: whether Congress
has determined that offenses occurring before, on or after September 11" may properly be tried
by military commission.

The Supreme Court’s opinion also turned on its finding that the President was bound by
Article 21, UCMI. “If nothing else, Article 21 of the UCMI requires that the President comply
with the law of war in his use of military commissions” Id. at 2778. Article 21 provides that the
UCMI does not deprive military commissions of jurisdiction “with respect to offenders or
offenses that by statute or by the law of war may be tried by military commissions . . .” Indeed,
in 2006 he was so bound, and the offenses a military commission could entertain were only those
that “by the law of war may be tr[ied] by military commissions.” (emphasis added) Since
Congress has now acted, the President may, consistent with Article 21, compose military
commissions that hear “offenses that by statute . . . may be tried by military commissions.”
Article 21, UCMIJ. In addition, Congress has tempered the effect of Article 21 by making it
inapplicable to these military commissions. MCA §4a(2), 120 STAT. 2631, where Article 21 is
amended to add "This section does not apply to a military commission established under Chapter
47A of this title."”

The question before this Commission, therefore, is whether Congress has amended or
expanded the reach of the common law of war, such that offenses committed prior to September
1, 2001 may be tried by military commission. The Commission finds that Congress intended to
enact a system of offenses broader than the common law of war, and that in doing so, it has
relied on its express Constitutional authority to define and punish offenses against the law of
nations. Because the MCA was so clearly a response to the Supreme Court’s opinion in Hamdan,
the Commission finds that Congress intended to address the Court’s ruling regarding the
significance of September 11, 2001 when it chose the “before, on, or after” language of MCA
§948d(a). The language of that section, of course, only applies to unlawful alien enemy
combatants, and this term is defined to include one who has “engaged in hostilities”
MCA§948a(1)(i). Reading these provisions together, the Commission concludes that offenses
committed prior to September 11, 2001 by unlawful enemy combatants may be tried by military
commission, so long as they affected or were related to the period of hostilities. If Hamdan is to
be convicted of a conspiracy in violation of the Law of War, it must be a conspiracy that
occurred during the period of hostilities, or which affected or related to the period of hostilities.
Membership in a conspiracy that planned and carried out the attacks of September 11" 2001
will be deemed to be in violation of the law of war; membership in a conspiracy that planned or
carried out other attacks long before that date, and unrelated to hostilities will not.
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CONCLUSION AND RULING

The Defense Motion to Dismiss Charge I and its specification, and Charge Specifications
1,2,5,6,7 and 8 of Charge II on the grounds of res judicata is DENIED for the following reasons:

1. The Supreme Court did not address or decide any question relating to the offense of
Material Support for Terrorism;

2. The Supreme Court’s opinion regarding conspiracy as a violation of the common law
of war is not germane in light of Congress’s subsequent action passing the MCA.

3. The Supreme Court’s opinion regarding the period of hostilities is based on the
common law of war. Congress has decided, in enacting the MCA, that offenses made punishable
by the MCA, when committed by unlawful enemy combatants, may be punished whether
committed before, on or after September 11, 2001, so long as they are related to the period of

hostilities.
Ko
Captain, JAGC, U,S. Navy
Military Judge
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From:
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To: Prasow, Andrea, Ms DoD OGC Britt, William, LTC, DoD OGC; Stone, Tim, LCDR, DoD
OGC; Mizer, Brian, LCDR, DoD OGC; : Murphy, John, Mr, DoD
OGC

Cc: Berrigan, Michael, Mr, DoD
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Subject: US v HAMDAN-- RULING on Res Judicata Motlon D 016
Attachments: HAMDAN.MOTION TO DISMISS.RES JUDICATA RULING.PDF
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CAPT Allred has directed that I send the attached Ruling to counsel and other
interested persons.
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LTC-, USAR Senior Attorney Advisor Military Commissions Trial Judiciary
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D016
UNITED STATES OF AMERICA PROSECUTION RESPONSE TO THE
DEFENSE’S SUPPLEMENTAL
v. SUBMISSION IN SUPPORT OF ITS
MOTION TO DISMISS CERTAIN
SALIM AHMED HAMDAN SPECIFICATIONS AS A MATTER OF
a/k/a Saqr al Jaddawi RES JUDICATA
a/k/a/ Khalid bin Abdalla
21 APRIL 2008
1. Timeliness: This motion is filed within the timeline established by the Military

Judge following his invitation to submit additional authority bearing on the issue of the
date of the beginning of the relevant armed conflict, which deadline has been further
extended by the Military Judge’s e-mail of 11 April 2008.

2. Relief Requested: The Government respectfully requests that the Military Judge
find that—jurisdiction over the accused having been established by the Military Judge’s
19 December 2007 order—it is for the members of the Military Commission to determine
whether the accused’s conduct “took place in the context of and was associated with an
armed conflict.”

3. Overview:

a. Under the Military Commissions Act of 2006 (“MCA”), the Military
Judge must determine whether the accused “has engaged in hostilities or . . . has
purposefully and materially supported hostilities against the United States or its co-
belligerents.” MCA § 948a(1)(A)(i). The Military Judge determined in his 19 December
2007 order that the accused in fact had “engaged in hostilities or . . . purposefully and
materially supported hostilities against the United States or its co-belligerents,” MCA
§ 948a(1)(A)(i), and was therefore subject to jurisdiction before this Commission. See
United States v. Hamdan, On Reconsideration Ruling on Motion to Dismiss for Lack of
Jurisdiction at 8 (19 Dec. 2007).

b. Whether each offense occurred “in the context of and was associated with
an armed conflict” is a question of fact for the members to decide, and therefore is not
properly before this Commission at the present time. Accordingly, the Defense’s
submission ot additional authorities is irrelevant.

C. At trial, the Government will present evidence to prove to the members
beyond a reasonable doubt that the accused committed each element of the charged
offenses, including that the offenses occurred “in the context of and [were] associated
with an armed conflict.” Until that time, however, it is neither necessary nor appropriate
for the Military Judge to determine the precise date hostilities began, so long as the
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accused has been determined to have been an alien unlawful enemy combatant subject to
the jurisdiction of this Commission.

4. Burden of Persuasion: As the Prosecution previously argued in its response to
the underlying motion, see Government’s Response to Motion to Dismiss Specification 1
of Charge I and Specifications 1, 2, 5, 6, 7 and 8 of Charge II as a Matter of Res Judicata
at 1-2 (23 Jan. 2008)—and as the Military Judge agreed in his 2 April 2008 ruling on that
motion, see United States v. Hamdan, D016 Ruling on Motion to Dismiss (Res Judicata)
at 1 (2 Apr. 2008)—the Defense bears the burden of persuasion on whether a matter
“whose re-litigation he seeks to foreclose was actually decided in the first proceeding.”
Id ; see also Rule for Military Commissions (“RMC™) 905(c)(2)(A); Military
Commission Trial Judiciary Rules of Court, Rule 3(7)(a).

5. Facts:

a. During oral argument held on 7 February 2008 at Guantanamo Bay, Cuba,
on the Defense’s motion to dismiss certain specifications as a matter of res judicata, the
Military Judge raised the question of whether it was appropriate for him to determine, at
that point, whether hostilities had commenced before, on or after 11 September 2001.
See United States v. Hamdan, Military Commission, Trans. at 136 (7 Feb. 2008) (“MJ: 1
guess I don’t know . . . if T have to decide when the conflict began so that the
specification reads not 1996 but 1998 or 1999 or—or not. Well let’s see how that res
Judicata motion works out and then maybe we can take up . . . .”).

b. Trial counsel responded to the Military Judge’s remarks, and stated the
Government’s position that determining the start date of hostilities was not relevant at
that point in the case. See id. at 136 (“PROS [LTC BRITT]: Your Honor, if I could just
speak for a brief bit on that. We’d like to decline the opportunity to brief this issue,
because we don’t believe that resolution of that particular point is necessary for your
determination in our case.”). The Military Judge agreed with trial counsel. Id.

c. Several minutes later, the Military Judge posed the following question,
which is presumably what the Defense’s supplemental briefing is meant to respond to:

This is the question that just escaped me and now it’s come back.
Whether the existence of a state of war is a question for the jury or not?
Whether it will be an element that you’ll have to prove or whether that’s a
legal question that has to be resolved. In other words, when I end up
instructing the members at the end of the evidence what the elements of
the offense are, will it include the element that these were, you know,
connected to a period of hostilities?

Id at 138.

" To the extent the Military Judge believes that the precise date hostilities began must in fact be
determined prior to trial, the Government respectfully requests the opportunity to brief that issue.
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d. On 7 March 2008, the Defense filed a brief entitled, “Defense
Supplemental Submission in Support of Defense Motion to Dismiss Specification 1 of
Charge 1 and Specifications 1, 2, 5, 6, 7 and 8 of Charge 2 for Lack of Subject Matter
Jurisdiction as a Matter of Res Judicata.” In that brief, the Defense argued that the
Military Judge must determine when the relevant armed conflict began, and further
argued that the relevant armed conflict began on or near 11 September 2001.

e. On 10 April 2008, the Government received a copy of the Military
Commission’s ruling, dated 2 April 2008, on the Defense’s motion to dismiss the above-
referenced specifications as a matter of res judicata. In that ruling, the Military Judge
determined that “offenses committed prior to September 11, 2001 by unlawful enemy
combatants may be tried by military commission, so long as they affected or were related
to the period of hostilities.” Hamdan, D016 Ruling on Motion to Dismiss (Res Judicata)
at 5. The Military Judge further stated that “[i]f Hamdan is to be convicted of a
conspiracy in violation of the Law of War, it must be a conspiracy that occurred during
the period of hostilities, or which affected or related to the period of hostilities.” Id.

6. Discussion:

THE MEMBERS OF THIS MILITARY COMMISSION—RATHER THAN THE
MILITARY JUDGE—MUST DETERMINE WHETHER THE ACCUSED’S
CONDUCT “TOOK PLACE IN THE CONTEXT OF AND WAS ASSOCIATED
WITH AN ARMED CONFLICT”

a. Although the Government agrees with certain aspects of the 2 April 2008
ruling, there appears to be some confusion both in that ruling and in the Defense’s
supplemental briefing on the proper role of the Military Judge in determining when
hostilities began.

b. First, the relevant use of the word “hostilities” in the MCA is in its
jurisdictional provision. In MCA § 948a(1)(A)(i), the term “unlawful enemy combatant”
is defined, in relevant part, as “a person who has engaged in hostilities or who has
purposefully and materially supported hostilities against the United States or its co-
belligerents who is not a lawful enemy combatant (including a person who is part of the
Taliban, al Qaeda, or associated forces).” Only persons who are alien unlawful enemy
combatants may be tried under the MCA before a military commission.

c. This Commission has already found that the accused is an alien unlawful
enemy combatant and therefore subject to the jurisdiction of the Commission. See
Hamdan, On Reconsideration Ruling on Motion to Dismiss for Lack of Jurisdiction at 8.
Both the Prosecution and the Defense agree that it is for the Military Judge to make this
initial jurisdictional assessment, and the Military Judge has done precisely that.

d. Contrary to the Defense’s Supplemental Submission of 7 March 2008, it is
unnecessary for the Military Judge to determine the start date of hostilities beyond what
is required to determine whether jurisdiction is appropriate under MCA § 948a(1). In his
19 December 2007 ruling, the Military Judge found that hostilities were in progress by at

3
AE 151 (Hamdan)
Page 3 of 14
Filed with TJ Appellate Exhibit 617F (AAA)
19 April 2019 Page 185 of 489

UNCLASSIFIED//FOR PUBLIC RELEASE



UNCLASSIFIED//FOR PUBLIC RELEASE

least 24 November 2001, see id. at 6, and that the accused’s participation in those

hostilities made him an unlawful enemy combatant, and triable under the MCA, see id. at
7-8.

e. The Defense conflates the requirement that the Military Judge must
determine whether the accused is “a person who has engaged in hostilities or who has
purposefully and materially supported hostilities against the United States or its co-
belligerents who is not a lawful enemy combatant,” MCA § 948a(1)(A)(i), with the
requirement in the Manual for Military Commissions (“MMC”) that a particular
substantive offense “took place in the context of and was associated with an armed
conflict.” See, e.g., MMC IV-6(a)(25) (Providing Material Support for Terrorism).

f. The requirement that a particular act of the accused “took place in the
context of and was associated with an armed conflict” is an element of certain substantive
offenses, and must, in accordance with the MCA and MMC, be proved to the members of
the Military Commission beyond a reasonable doubt. See, e.g., RMC 918(b), 920(e)(5).

g. It is therefore not for the Military Judge to decide whether the particular
acts of the accused that constitute the charged offenses of Conspiracy and Providing
Material Support for Terrorism occurred in the context of or were associated with an
armed conflict. Rather, that is a matter of fact for the members to decide. Moreover, the
specific issue that is to be decided by the members, at the conclusion of trial proceedings,
is not whether the relevant offenses occurred “during hostilities,” per se, but rather
whether the conduct “took place in the context of and was associated with an armed
conflict” (concepts that may, but need not, overlap).

h. Once the Military Judge has determined, as he has already, that the
accused is an unlawful enemy combatant based on the accused’s having “engaged in
hostilities or . . . purposefully and materially supported hostilities against the United
States or its co-belligerents,” the start date of hostilities with respect to other charged
conduct that may not have been part of the Military Judge’s jurisdictional determination
(e.g., conduct by the accused prior to 24 November 2001) is not an appropriate matter for
the Military Judge to determine. Rather, it is the members who must decide whether the
accused committed offenses “in the context of and . . . associated with an armed
conflict.”

7. Conclusion:

a. Now that jurisdiction over the accused has been established by the
Military Judge’s 19 December 2007 order, it is for the members to decide whether the
accused’s conduct “took place in the context of and was associated with an armed
conflict.

b. At trial, the Government will present evidence to prove to the members
beyond a reasonable doubt that the accused commiitted each element of the charged
offenses, including that the offenses occurred “in the context of and [were] associated
with an armed conflict.” Until that time, however, it is neither necessary nor appropriate
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for the Military Judge to determine the precise date hostilities began, so long as the
accused has been determined to have been an alien unlawful enemy combatant subject to
the jurisdiction of this Commission.’

8. Certificate of Conference: Not applicable.
9. Attachments: None.
Respectfully Submitted,

Is/
William Britt
LTC, JAGC, USA

Timothy Stone

LCDR, JAGC, USN
/sl

John Murphy

Department of Justice
/sl

Clayton Trivett

Department of Defense

' The Prosecution will present evidence at trial that the hostilities between the United States and al Qaeda
was ongoing at the Lime the charged offenses, 1996, The Prosecution is prepared to present (and anticipates
filing) a specific bench brief with supporting analysis and documentation when requested.
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D016-Defense Second Supplement Brief

Page 1 of 1

From: Stone, Tim, LCDR, DoD OGC
Sent: Monday, April 21, 2008 10:28 AM

To: Mizer, Brian. L CDR, DoD QGC: Blei Natalie, Ms. DoD DGC'—

Cc:

, Lol :
ndrea, Ms, DoD OG

Subject: Prosecution response to D-016 Supplemental

Attachments: Pros Resp Def Suppl Subm Res Judicata Motion pdf

To all: Please find the Prosecution submission to Defense supplemental filing on D-16.

vir
LCDR Stone

4/21/2008

Filed with TJ
19 April 2019
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From: Allred, Keith J CAPT NAVMARTRIJUDCIR SW, _

Sent: Friday, April 11, 2008 5:44 PM
To: Britt, William, LTC, DoD OGC; Mm USSOUTHCOM JTFGTMO; Prasow,
Andrea, Ms, DoD OGC; Stone, Tim C; Mizer, Brian, LCDR, DoD OGC
Cc: DoD OGC; McMillan, Joseph M. (Perkins Coie); Morris, Lawrence,
0 . =cnneider, Har Perkins Coie);

Subject: RE: US v HAMDAN-- D-016 - Request for continance to file permissive brief

Counsel:

I will be out of the office trying several cases in the Pacific Northwest all of
next week, and will be unable to give attention to this issue until at least Monday, April
21st in any event. Both sides may have a continuance until the morning of that date (1000
EST) to file their briefs on this issue.

Captain Allred
Sent 11, 2008 13:21

To: M LTC USSQUTHCOM JTFGTMQ; Prasow, Andrea, Ms, DoD 0GC; Stone, Tim;
Mizc ) Dol OGC

Cc: Allred, Keith J CAPT NAVMARTRIJUDCIR SW, CMJ_l; McMillan, J

Subject: RE: US v HAMDAN-- D-016 - Request for continance to file permissive brief
Importance: High

Sir/ALCON - Respectfully request a one week continuance to file the
Government 's Brief pertaining to the commencement of hostilities.
Previously, your Honor invited both parties to submit briefs concerning
the following issues. 1) commencement of hostilities (2) Is this an
issue for decision by the Military Judge or the members (Law v fact) or
a mixed gquestion. The Government received the Res Judicata ruling
(attached) at 1943 yesterday evening. Review of the Court's ruling may
significantly effect the Government's Brief on this critical issue.
Since the Government's response to this guestion will require input and
coordination between a number of governmental departments, the
Government requires a full week until 18 April 2008 @ 1630 to adequately
advise the court of the Government's position. This continuance should
in no way effect the trial schedule and will assist the Court in
properly determining these crucial and central questions. Due to the
time, the Government has been unable to coordinate with the defense.
Respectfully submitted, LTC William Britt.
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Subject: US v HAMDAN-- RULING on Res Judicata Motion D-016

CAPT Allred has directed that | send the attached Ruling to counsel and
other interested persons.

vir,

LTC _ USAR Senior Attorney Advisor Military Commissions
Tria epartment of Defense
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D 016
UNITED STATES OF AMERICA RULING ON MOTION

TO DISMISS (RES JUDICATA)
V.
2 April 2008
SALIM AHMED HAMDAN

The Defense has moved this Commission to Dismiss Specification 1 of Charge I
(Conspiracy) and Specifications 1, 2, 5, 6, 7 and 8 of Charge II (Providing Material Support for
Terrorism) for lack of Subject Matter Jurisdiction based on the doctrine of res judicata. The
Defense also argues that portions of the charged offenses occurred outside the period of
hostilities, and that the Supreme Court has already determined, in this case, that conspiracy is not
an offense triable by a military commission. Hamdan v. Rumsfeld, 126 S.Ct. 2749 (2006). The
Government argues variously that the Supreme Court’s plurality decision in Hamdan is not
binding on this Commission, that a decision made in a habeas corpus proceeding must be limited
to the issues necessary to the resolution of that issue, and that in any event, the Court did not
fully and finally decide these matters in that opinion. Oral argument was heard in open court at
Guantanamo Bay, Cuba on 7 February 2008.

ASSIGNMENT OF BURDEN

The Defense characterizes the motion as a jurisdictional issue, and urges the Commission
to assign the burden of persuasion to the Government, in accordance with RMC 905(c)(2)(B).
Except with respect to the issue of jurisdiction, the Manual for Military Commissions assigns the
burden of persuasion to the moving party, RMC 905(c)(2)(A). Appellate Courts have
traditionally found that the issue of res judicata is an affirmative defense, rather than a
jurisdictional question. United States v. Smith, 15 C.M.R. 369, 372 (C.MA. 1954). Other federal
courts have considered res judicata challenges to be substantive challenges to the sufficiency of
the referred charges, and not challenges to jurisdiction. United States v. Delgado-Garcia, 374 F.
3d 1337, 1342 (D.C. Cir 2004); United States v. Gonzalez, 311 F. 3d 440, 442 (1st Cir. 2002).
“The burden is on the accused to demonstrate that the issue whose re-litigation he seeks to
foreclose was actually decided in the first proceeding.” Schiro v. Farley, 510 U.S. 222, 233
(1994), quoting Dowling v. United States, 493 U.S. 342, 350 (1990). The Defense Motion cites
United States v. Carlisi, 32 F. Supp. 479, 482 (D.N.Y. 1940) for the proposition that res judicata
is a ‘rule of evidence.’

The Commission concludes that the burden is on the Defense, as the moving party, “to
demonstrate that the issue whose re-litigation he seeks to foreclose was actually decided in the
first proceeding.” Schiro v. Farley, 510 U.S. 222, 233 (1994), quoting Dowling v. United States,
493 U.S. 342,350 (1990); RMC 905(c)(2)(A).

THE LAW OF RES JUDICATA

R.M.C.905(g) provides that “Any matter put in issue and finally determined by a military
commission, reviewing authority, or appellate court which had jurisdiction to determine the
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matter may not be disputed by the United States in any other military commission of the same
accused . . . . This rule also shall apply to matters which were put in issue and finally determined
in any other judicial proceeding in which the accused and the United States or a Federal
governmental unit were parties.” The doctrine of res judicata is also a part of military law, as
RCM 905(g), applicable to Courts-Martial, is identical to the rule for military commissions. The
gist of the rule is that an issue, once decided in the case of a particular accused, is finally
decided, and that decision binds subsequent courts as to that issue.

“Finality will be lacking if an issue of law or fact essential to the adjudication of the
claim has been reserved for future determination.” Restatement (Second) of Judgments §13 cmt.
b. “If an appellate court terminates the case by final rulings as to some matters only, preclusion
is limited to the matters actually resolved . . . whether it terminated the case on terms that left it
unnecessary to resolve other matters or affirmed on some grounds and vacated or reversed on
others.” 18A Wright, Miller & Cooper § 4432, at 63-64.

The Government urges this Commission to distinguish the opinion of the Supreme Court
on the grounds that it was issued in a habeas corpus proceeding, rather than after a “trial.” In the
Government’s view, a habeas corpus proceeding is not a “proceeding” with the meaning of
RMC 905(g) that binds a subsequent court. It argues that a “proceeding” must be another
adversarial proceeding, such as a criminal trial. In United States v. Saulter, 5 M.J. 281, 283
(C.M.A. 1978) the Court of Military Appeals determined that there was no jurisdiction over the
accused after the United States District Court for the Eastern District of North Carolina, ruling on
a habeas corpus petition, had determined that there was. A judgment rendered in a habeas
corpus proceeding “is res judicata only . . . of the issues of law and fact necessarily involved in
that result.” Collins v. Loisel, 262 U.S. 426, 430 (1923). The Supreme Court having addressed
these charges against this accused, the Commission declines to distinguish an opinion of the
Supreme Court on so narrow and technical a ground.

WHAT IS THE EFFECT OF A PLURALITY DECISION?

In the reported decision of Hamdan v Rumsfeld, four members of the Supreme Court
comprised the plurality. Many of the issues the Defense considers to be res judicata by virtue of
that plurality opinion were opposed by three other members of the Court. Justice Roberts did not
participate in the case and Justice Kennedy did not consider it necessary to address these issues.
The issue for the Commission, therefore, is whether a 4-3-1-1 decision has the effect of res
Jjudicata in the current proceedings.

The Government cites a host of cases for the proposition that it does not. “When a
fragmented Court decides a case and no single rationale explaining the result enjoys the assent of
five justices, the holding of the Court may be viewed as that position taken by those Members
who concurred in the judgment on the narrowest grounds.” Marks v. United States, 430 U.S. 188,
193 (1977), Greggs v. Georgia, 428 U.S. 153, 169 n. 15 (1976). In CTS Corp. v. Dynamics Corp
of Am., 481 U.S. 69, 81 (1987), the Court wrote “As the plurality opinion . . . did not represent
the views of a majority of the Court, we are not bound by its reasoning.” In another case, the
Court refused to be bound by a plurality that did not command a majority of the Court. Horton v.
California, 496 U.S. 128, 136 (1990).

2
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The Defense points to another case holding that a plurality decision, while it may not be
binding precedent for other cases, is binding on the litigants in that case. In Durant v. Essex Co.,
74 U.S. 107 (U.S. 1868) the Court explained that:

The statement which always accompanies a judgment in such case, that it is rendered by a
divided court, is only intended to show that there was a division among the judges upon
the questions of law or fact involved, not that there was any disagreement as to the
judgment to be entered upon such division. It serves to explain the absence of any
opinion in the cause, and prevents the decision from becoming an authority for other
cases of like character. But the judgment is as conclusive and binding in every respect
upon the parties as if rendered upon the concurrence of all the judges upon every
question involved in the case.

Id. at 113.

In light of this authority, the Commission concludes that the plurality opinion of the
United States Supreme Court in Hamdan v. Rumsfeld meets the “finally decided” standard of
RMC 905(g), and that while the Court’s plurality decision may not be precedent in other military
commission cases, it is binding on this Commission in the case of Mr. Hamdan. The question for
this commission is whether the matters put in issue before the Supreme Court in 2006 are still in
issue before this military commission.

WHAT MATTER WAS PUT IN ISSUE?

The Defense argues that two matters were put in issue and decided in 2006, and therefore
are binding upon this commission:' whether conspiracy is a violation of the Law of Armed
Conflict; and whether a military commission can try Hamdan for offenses that occurred before
the beginning of the war.

The plurality opinion addressed both of these issues in these words “the offense alleged
must have been committed both in a theater of war and during, not before, the relevant conflict.
But the deficiencies in time and place allegations also underscore—indeed are symptomatic of—
the most serious defect of this charge: The offense it alleges is not triable by a law-of-war
military commission.” Hamdan, at 2779.

The Commission addresses these issues separately.

1. Whether conspiracy is a violation of the Law of Armed Conflict.

The plurality was clearly concerned about the conspiracy specification before it in 2006:

“The charge against Hamdan . . . alleges a conspiracy extending over a number

! The Supreme Court’s determination that the President did not have authority, independent of Congress, to establish
military commissions, identify offenses against the law of nations, and justify deviations from the procedures
established by the UCMYJ are not challenged or addressed here.
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of years, from 1996 to November 2001. The elements of this conspiracy have been
defined not by Congress but by the President. All but two months of that more than
5-year-long period preceded the attacks of September 11, 2001, and the enactment of
the AUMF—the Act of Congress on which the Government relies for exercise of its
war powers and thus for its authority to convene military commissions. Neither the
purported agreement with Osama bin Laden and others to commit war crimes, nor a
single overt act, is alleged to have occurred in a theater of war or on any specified
date after September 1, 2001. None of the overt acts that Hamdan is alleged to have
committed violates the law of war.” Hamdan at 2777-2778 [footnote 30 inserted in
text]

The Plurality opinion that conspiracy is not a violation of the law of war was based on the
case then before it. The President, and not Congress, had authorized military commissions and
outlined the elements of the offense of conspiracy. ‘“When, however, neither the elements of the
offense nor the range of permissible punishments is defined by statute or treaty, the precedent
[for “incorporation by reference” of the common law of war] must be plain and unambiguous.”
Id. at 2780. In essence, the issue before the Court was whether conspiracy was plainly and
unambiguously a violation of the common law of war. “There is no suggestion that Congress
has, in exercise of its constitutional authority to "define and punish . . . Offences against the Law
of Nations," U.S. Const., Art. 1, § 8, cl. 10, positively identified "conspiracy"” as a war crime.” Id
at 2779-2780. The Court refused to allow the President to identify conspiracy as a violation of
the common law of war, reminding us that “The accumulation of all powers legislative,
executive and judiciary in the same hands . . . may justly be pronounced the very definition of
tyranny" Id. (Quoting James Madison, The Federalist, No. 47) The Court’s response was clear:
the President does not have authority to establish military tribunals that do not comply with the
UCM]J, and he does not have authority, in the absence of Congressional action, to establish
conspiracy as a violation of the common law of armed conflict. The Commission concludes that
these findings are indeed binding on this Commission, under the principle of res judicata.

The issue now before the Commission, however, is different. Congress has now acted
under its Constitutional authority to define and punish offenses against the law of nations, and
has identified conspiracy as a violation of the law of war. In doing so, Congress declared that it
was not creating new offenses, but merely codifying existing law MCA §950p(b). The
President’s establishment of military commissions to try violations of that act is specifically
authorized by Congress. Thus, the issues decided by the Supreme Court are no longer before the
Commission. The Supreme Court may ultimately have occasion to address Congress’s
determination, but it has not yet done so.

2. Whether Hamdan can be tried for offenses that pre-dated the start of hostilities

The Supreme Court also addressed the requirement in military law that to be triable by
military commission as a violation of the law of war, an offense must have been committed
“within the period of the war.” Id. at 2778, quoting Colonel Winthrop’s treatise, Military Law
and Precedent, at 837. The issue before the Court was whether Hamdan can be tried for any
conspiracy that predated September 11, 2001. The Justices disagreed over whether the war began
on September 11, 2001.
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Once again, Winthrop was describing, and the Supreme Court was discussing, the
common law of war. The Court wrote “All parties agree that Colonel Winthrop’s treatise
accurately describes the common law governing military commissions, and that the jurisdictional
limitations he identifies were incorporated in Article of War 15 and, later, Article 21 of the
UCMLI.” Id. at 2777 (emphasis added). The Court continued “First, Kuehn was tried for the
federal espionage crimes under what were then 50 USC §§ 31, 32 and 34, not with common-law
violations of the law of war.” Id. at 2778. (first two emphases in original; third emphasis added).
It is clear, therefore, that Winthrop’s well-regarded treatise and the Court’s opinion addressed the
common law of war, not the situation that currently faces this Commission: whether Congress
has determined that offenses occurring before, on or after September 11" may properly be tried
by military commission.

The Supreme Court’s opinion also turned on its finding that the President was bound by
Article 21, UCMI. “If nothing else, Article 21 of the UCMI requires that the President comply
with the law of war in his use of military commissions” Id. at 2778. Article 21 provides that the
UCMI does not deprive military commissions of jurisdiction “with respect to offenders or
offenses that by statute or by the law of war may be tried by military commissions . . .” Indeed,
in 2006 he was so bound, and the offenses a military commission could entertain were only those
that “by the law of war may be tr[ied] by military commissions.” (emphasis added) Since
Congress has now acted, the President may, consistent with Article 21, compose military
commissions that hear “offenses that by statute . . . may be tried by military commissions.”
Article 21, UCMIJ. In addition, Congress has tempered the effect of Article 21 by making it
inapplicable to these military commissions. MCA §4a(2), 120 STAT. 2631, where Article 21 is
amended to add "This section does not apply to a military commission established under Chapter
47A of this title."”

The question before this Commission, therefore, is whether Congress has amended or
expanded the reach of the common law of war, such that offenses committed prior to September
1, 2001 may be tried by military commission. The Commission finds that Congress intended to
enact a system of offenses broader than the common law of war, and that in doing so, it has
relied on its express Constitutional authority to define and punish offenses against the law of
nations. Because the MCA was so clearly a response to the Supreme Court’s opinion in Hamdan,
the Commission finds that Congress intended to address the Court’s ruling regarding the
significance of September 11, 2001 when it chose the “before, on, or after” language of MCA
§948d(a). The language of that section, of course, only applies to unlawful alien enemy
combatants, and this term is defined to include one who has “engaged in hostilities”
MCA§948a(1)(i). Reading these provisions together, the Commission concludes that offenses
committed prior to September 11, 2001 by unlawful enemy combatants may be tried by military
commission, so long as they affected or were related to the period of hostilities. If Hamdan is to
be convicted of a conspiracy in violation of the Law of War, it must be a conspiracy that
occurred during the period of hostilities, or which affected or related to the period of hostilities.
Membership in a conspiracy that planned and carried out the attacks of September 11" 2001
will be deemed to be in violation of the law of war; membership in a conspiracy that planned or
carried out other attacks long before that date, and unrelated to hostilities will not.
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CONCLUSION AND RULING

The Defense Motion to Dismiss Charge I and its specification, and Charge Specifications
1,2,5,6,7 and 8 of Charge II on the grounds of res judicata is DENIED for the following reasons:

1. The Supreme Court did not address or decide any question relating to the offense of
Material Support for Terrorism;

2. The Supreme Court’s opinion regarding conspiracy as a violation of the common law
of war is not germane in light of Congress’s subsequent action passing the MCA.

3. The Supreme Court’s opinion regarding the period of hostilities is based on the
common law of war. Congress has decided, in enacting the MCA, that offenses made punishable
by the MCA, when committed by unlawful enemy combatants, may be punished whether
committed before, on or after September 11, 2001, so long as they are related to the period of

hostilities.
Kot
Captain, JAGC, U,S. Navy
Military Judge
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UNITED STATES OF AMERICA D-016 Defense Second Supplemental Brief

In Support of Defense btion to Disniss
V. Specification 1 of Chargk and Specifications

1,2,5,6,7and 8 of Charge 2 faadk of

SALIM AHMED HAM DAN Subject Matter Jurisdiction as a MatteiRds
Judicata
21 April 2008
1. Timeliness  This supplemntal brief is fled within the time fame pernited by the

Military Judge's order dated 11 April 2008.

2. Relief Sought Defendant Salim Ahad Hamdan seeks dismissal of Specification 1 of
Charge 1 (Conspiracy) and Specifications 1, 2, 5, 6, 7 and 8 of Charge 2 (Providing Material
Support for Terrorism) because the acts allegeldase Specifications involve conduct that
predates the onset of the adrconfict in which Mr. Hamén was captuce

3. Law and Argument;

The Defense filed this motion on 9 Janu2®98 and, after full briefing, it was argued on
7 February 2008. During the hearing, the Mijitdudge invited supplemental briefing from the
parties. Pursuant to that invitation, the Defense #tdxints supplemental brief on 7 March
2008. In its supplesantal brief, the Defensegured that the MilitaryJudge is the proper
authorty to deternme when the relevant armednflict began. The Defense also argued that the
relevant armed conflict began on September 11, 2001.

On 7 March 2008, the Military Judge issuedoader granting the Bsecutiors request to
have until 11 April 2008 to file its supplentahbrief. On 10 April 2008, the Military Judge
issued a ruling on the moti (dated 2 April 2008)See D 016 Ruling on Motion to Disss (Res
Judicata) 2 April 2008 ("Ruling”). On 11 Ap2008, the Prosecution requested additionaktim
to file its supplemental brief in light of the vg. The sara day, the Mitary Judge granted the

Prosecutiors requesand allowed both parties tiir21 April 2008 to file supplemntal briefs.
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With respect to the Military Judge's 11 #2008 order allowinghe parties to file
supplenental briefs, the Defense relies onstgplenental brief filed on 7 March 2008. In
addition, the Defense notes that the Ruling agnesthe Defense that the Military Judgeym
properly determine the date of the start of hast#li The Ruling also agrees with the Defense
that to be triable by military comssion, offensesust have occurredring hostilities. In

relevant part, the Ruling concludes:

[T]he Commission concludékat offenses comitted prior to
Septerber 11, 2001 by unlawful enemy combatanty e tried
by military commission, so long asshaffected or were related to
the period of hostilities. If Hadan is to be convicted of a
conspiracy in violation of the Laaf War, it must be a conspiracy
that occurred during the period ludstilities, or which affected or
related to the period ofdstilities. Membership in a conspiracy
that planned and carried outthttacks of September 11th, 2001
will be deemed to be in violaon of the law of war; rembership in
a conspiracy that planned or catiout other attacks long before
that date, and unrdkd to hostilities]] will not.

Ruling at 5. Wiile the Ruling did not grant the szific relief requested bthe Defense
(dismissal @ certain Speifications), it nrade itclear that te Prosecution must prove that any
offenses allegedly committed by Mr. Mdan"are related to the period of hostilitieg]" at 6,
which began on September 11, 260Id. at 5, 6.

Because of the Military Judgea'equest fosimultaneous briefing, the Defense files this
second supplemmal brief without knowing what atters the Prosecutiowill raise in its brief.
To the extent the Prosecutissupplerantalbrief disagrees with the Ruling, the Defense
respectfully requests thatahProsecution's supplemtal brief be treated as a motion for
reconsideration and that the De$e be allowed to respond to itfuil in due course under the
schedule set by the Military Commissions Trial diatly Rules of Court or a schedule set by the

Military Judge.

! By separate motion, th Deferse intends to request a Bilf Particubrs regarihg all Specificatios of Chargel
(Conspracy) ard Chage 2 (Material Supportor Terrorism) to determne what facts the Psacuion intends d
prove to meethe requirementhat all clarges andpecificatiors be related to the griod of hastilities.
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Respectfully submitted,

By :
LCDR BRIAX L. MIZER{.T'AGQ, USN
Detailed Defense Counsel ™ -
ANDREA J. PRASOW

Assistant Defense Counsel

Office of the Chief Defense Counsel

PROF. CHARLES SWIFT
Emory School of Law

!Iawlian !!e!ense Counsel
HARRY H. SCHNEIDER., JR.

JOSEPH M. MCMILLAN
Perkins Coie LLP
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D016-Defense Second Supplement Brief Page 1 of 1

From: Mizer, Bnan, LCDR, DoD OGC
Sent: Monday, April 21, 2008 8:20 AM
To:

Cc:

nan, R, DoD OGC; Morrls Lawrence,
- Murphy, ohn Mr, DUD OGC Prasow Andrea Ms, DOD 0OGC; Stone, T|rn LCDR DoD
DGC Trivett, Clayton, Mr, DoD DGC Wilkins, Donna, Ms DoD OGC

Subject: D016-Defense Second Supplement Brief

Attachments: D016-Defense Second Supplemental Brief Filed pdf; DO16-Defense Second Supplemental
Brief DOC

Please find attached for filing in the case of United States v. Hamdan the Defense Second Supplemental Brief on
D0O16. The PDF version is signed and includes attachments; the Word version is unsigned and does not include
attachments.

Vir

B. L MIZER

LCDR, JAGC, USN

Defense Counsel

Office of Military Commissions
Qffice of Chief Defense Counsel
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UNITED STATES OF AMERICA Defense Mdaion
In Limine to Exclude Evidence Regarding
V. Transportation Services Not Constituting

Direct Involvenent in Hostilities
SALIM AHMED HAM DAN

15 April 2008

1. Timeliness  This mdion is timely, as it arises from the guidance received from the
Court in its D-016 Ruling on Motion to Disss Res Judicata), dated 2 April 2008, but released
to the parties on 10 April 2008. THilng allows for complete briefingfahis motion prior to

the 28 April 2008 hearing.

2. Relief Sought Defendant Sath Ahmed Famdan mowesfor an order excluding all
evidence regarding the accused's services dsex tir Osam bin Laden or others, insofar as
those services were provided at times and intioea renote fromthe battlefield. This includes,
but is not necessarily lited to,services as a driver in Afghatan prior to th introduction of

U.S. military forces into that country in Octal®#001, as such services, unless directly connected
with the execution of an attack on the United &si such as &9/11 attack, are "urelated to
hostilities”

3. Overview: Inits D-016 Ruling on Motion to Disss Res Judicatp("Res Judicata
Ruling"), dated 2 April 20080t released to the parties on 10 April 2008), the Cosiaris
provided important guidance regarding thanmer in which an MCA provision relating to
personal jurisdiction, 8 948a(1)(A)(i), modifieethubstantive offenses for which an accused
may be tried by a military commission. Speégdly, the Commission held that the "engaged in
hostilities" dement statiorily required for theexercise of personal jurisdiction must be read
alongside the statutory languagéating to the date of ttedleged offense over which the
Comnission can properly exercise subjedttar jurisdiction ("before, on, or aftee@enber

11, 2001"). "Reading these provisotogether," the Comns®n rded that “[m]enbership in a

conspiracy that planned and carrim the attacks of Septembef™2001 will be éened to be
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in violation of the law of war; mmbership ina conspiracy that plaed or carried out other
attacks long before that date, amttelated to hostilitiesvill not." (Res Judicatduling at 5)
(emphasis added). Thus, the Comsion properly limited trial for a substantive offense
(conspiracy to conduct that cotituted "engagetient] in hostilities" as required by the MGA'
provision defining individuals overomit could exercise personal jurisdiction,
8948a(1)(A(i). That Ruling related specificallp the terporal aspct of the relevant
"hostilities," indicating thathe hostilities began on obaut 9/11, with the Commission's
language concerning actions "t to hostilities" signaling jurisdtion broad enough to cover
conduct involved in planning and executing the 9/11 attacks.

In this mdion, the issue is both spatial atetirporal proximity to "hostilities.” Mr.
Hamadan moves to exclude evidence of his ateganspotation services tat were distant from
the battlefield and unrelated to the planning axecution of the 9/11 attacks. This would
include, at a imimum, the testirany of FBI Special Agent George Crouch at the 5-6 December
2007 hearing concerning transportation serviwesided to Osaa bin Laden by Mr. Hamdan in
Septerber 2001 prior to the introduction of U.Silitary forces into Afghanistan. Record at
262-63. Any such services would have been comgistith the job dutiesf a civilian driver,
and, because they are alleged to have occatriettations remote from any battlefield, they
cannot properly be deemed "engagefm in hostilities.” Excluding eddence concerning such
activity that has only the most atteated link tohostilities will preseve the all-inportant
distinction in the law of war between combataatsl civilians, and give effect to the previously
stated presumption of this Commsithat "Congess inended to comly with the Irternation&
Law of Armed Conlict when it enacted the Militg Commissions Act and chose [its] definition
of 'unlawful energ combatant” (19 Decenber 2007 Ruling at 5.Yhis is because civilians are
often involved in econoiu activity that supports a war effort, bueyhdo not thereby lose their
civilian status and becamiunlawful conbatants.” Rather, to beceran unlawful corbatant, a

civilian must be directly "engaden hostilities or . . . ha[vgjurposefully and terially
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supported hostilities." This conmst direct participation, such fisng weapons or delivering
ammunition to firing positions in close proximitty combat. As previously noted by this
Commission, "[d]irect participation in hostilities impliesdaect causal relationshipetween the
activity engaged in and the harm done to the enemy &trikeand the place where the activity
takes place."ld. (quoting ICRCCommentary on Protocol Additional to the Geneva
ConventionsRelating to the Protection of Victims of International Armed Corjficitocol 1], at
516) (enphasis in the Commission's 19 Dedmm2007 Ruling at 5).

The testimony of Special Agent @ich concening the trangortéion sevices d&isswe in
this mdion does not flate to dred participdion in hostilities. Rather, it relates to conduct
distant from any battlefieldNevertteless, this evidence wipresunably be offered by the
Prosecution to prove Material Suppfor Terrorism which, as set out in the Manuat Military
Comnissions, Crimes and Elemnts subpart (25), reqres proof that the accused (1) provided
material suport to an iterndiond terrorist aganization engaged in hdgies aging the United
States, (2) intended to providechusupport, and (3) knew thattbrganization "has engaged or
engages in terrorism." However, such testijnthreatens to confuse the Corssion nembers
regarding the fourth eleemt necessary to preWaterial Support, which is that (4) "[t]he
conduct to& place in the context of and was agated with an armed conflict.” In sharp
contrast to, say, delivering ammunition to aniiyiposition, the transportation services described
by Special Agent Crouch aretrsufficiently "associatd with an arred conflict” to satisy eithe
the fourth element of the substantive offen$ Material Support, or the jurisdictional
prerequisite of "engag[ment] mostilities" required by § 948a(1)( The introduction of such
evidence would violate the principlecidtified in the Comigsion's recerniRes Judicata Ruling,
that the pesonal jurisdidion provsion of theMCA (limiting jurisdiction to those "engaged in
hostilities") modifies the substantive offenseable by the @Gmmission, prohibiting trial for

conduct "unrelated to hostilities.'Rés JudicataRuling at 5).
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Accordingly, in order to preserve the fumaantal distinction in the law of war between a
conmbatant and a civilian, and consistent with thtent of Congress irarefully circunscribing
the jurisdiction of military commissions undée MCA, the Comnssion should exclude all
evidence relating to the accusedinduct in sitations remte fromthe battlefield ad "unrelated
to hostilities," including but ndtmited to transportation services provided in September 2001
prior to the introduction of &. military forces into Afghanistan, unless such conduct was
directly related to the plannirand execution of the 9/11 attacks.

4. Burden of Proof:  When an appropriate motion or objection has bestey the

Defense under Mil. Comm'n R. Evid. 304(c), Br@secution has the burden of establishing the
admissibility of the eviénce.
5.  Facts
A. While the Prosecution has not yet identifiedwitnesses fotrial, the Deénse has
reason to believe based on the 5-@&ber 2007 hearing that thed3ecution
intends to itroduce testimony regardingeded services provided by the accused
at locatiors remde from any battlé&ld or hostilities, incluéhg (1) "driving bin-
Laden around Afghanistan aftitre attacks of 9/11, in an effort to help him avoid
detection and punishent by the United Stas," and (2) "continuing to work for
bin-Laden after he becaaware thatin-Laden had planed and directed"”
attacks on the United States, including the 9/11 attacks.et®@riber 2007
Ruling at 6.
B. On 10 April 2008, this @mmission released its Res Judic&aling, which
provided important guidance concerning pineper interpretation of the Military
Comnissions Act ("MCA"). Specitially, the Conmission ruled thiathe

provision ascriking the subject atter jursdction of military comnissions

11t should benoted, however, that "[t]he acusel is not charge with having foreknowledgeof the atacksof
Septembellth, nor is the accused alged with conspiing in or suppding those attacks.” P-00®n
Recorsideration Rling onMotion for Stay and for Access tigh Value Detainees, 1Mlarch2008 at 3.
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(8 948d(a)) must be read in conjunctiwith the MCA provision relating to
personal jurisdiction, § 948a(1)(A)(i), leaditaga conclusion that offenses triable
by the Comrssion cannot consist of conduct "unrelated to hostiliti€es
JudicataRuling at 5.

C. The intepretation of the MCA sebfth in the Res Judicatduling gives rise to
the present motion, in which the [@efke seks to exclude from trial evidence of
Mr. Hamdans routine activity in theesvice of his employer that cannot in any
normal sense be deexd direct participatin in hostilities. Introduction of such
evidence is likely to confuse the Conssion nembers about conduct that defines
unlawful combatancy and that can sup@olaw of war violation, and underne
Congress intention to preserve therfdanental distinction in the law of war
between cmbatants adh civilians.

6. Law and Argument:

A. The Res Judicata Ruling Interpreted the MCA to Prevent Commission Jurisdiction
Over Substantive Offenses "Umnelated to Hostilities"

In its Res JulicataRuling, released 10 April 2008)is Commission properly recognized
a significant linitation on the jurisdiction confexd by the MCA. In addressing whether it can
try the accused for offenses occurring before September 11, 2001, the Commdstahtdothe
definition of "unlawful enemy combatant" —athis, an individual over mom the Commission
may properly exercise jurisdiction — and notédt this term only pplies to one who has
"engaged in hostilities." Res Judicata Ruling at 5. Based on this provision, the Commission
ruled that jurisdiction over a subsitive offense (such as congay) will only exist with respet
to conduct "during the period abstilities, or which affectedr related to the period of
hostilities:' 1d. Thus, the Commission interpretee@ tfCA provision on its subjectatier
jurisdiction, 8 948d(a) — which allasafor prosecution of offeses occurring "before, on, or after

Septerber 11, 2001" — to be qualified by 8 948a(D){A which imposes a requireent that the
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accused wa%ngaged in hostilities . . . or purghgslly and materially support[ing] hostilities
agains the United Stas or its cebelligerents . . . ." "Reading these provisions together," the
Commission concluded that "[mipgbership in a conspiracy thalanned and carried out the
attacks of September 2001 will ke deered to be in vitation of the law of war; membership
in a conspiracy that planned or carried out other attacks long before that dateredatbd to
hostilitieswill not.” (Res Judicatduling at 5) (emphasis added). In other words, the subject
matter jurisdiction of the Commission — the sulngitee offenses it can try — is limited to conduct
that corstitutes "engagehent] in hostilities."

In this regard, the Comission'sRes JudicataRuling comports with the statements of the
United Stags Supreme Court in theilitary commission case, Ex parte Quirin. In that case, the

Court observed:

Lawful combatants are subjeoctcapture and detention as
prisoners of war by opposing military forces. Unlawful
comhatants are likewise subjetct capture and detention, but in
addition they are subject toal and punishment bmilitary
tribunalsfor acts which render their belligerency unlawful

317 U.S. 1, 30-31 (1942) (emphasis added).

Thus, an unlawful cobatant loses the manthé combatant immunity and can be tried
for illegal ads assoi@edwith their participation in hostilitiesj.e., those acts "which render their
belligerency unlawful,” but not for acts wrmnected to the ared conflict, unless the

comrmission is sitting as an occupation oartial law comnission, which is not the case here.

B. The Definition of an Unlawful Enemy Combatant Requires Direct Participation in
Hostilities

The MCA defines as an "unlawful enemy catdnt" one who has "engaged in hostilities
or ... purposefully and materially supported hast$, who is not a lawdl enemy combatant.”
8 948a(1)(A)(i). "This Comission assumes @i Congress intended to comply with the
International Law of Amed Conflict when it eacted the Military Comissions Act and chose

this defintion of ‘unlawful enemy combatafi (19 Decerber 2007 Ruling at 5.) The
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International Law of Amed Conflid provides that a person, not @amber of the arrad forces of
a State, oly loses his or her cilian statusand lecome a combatant ifdor she directly
participdes in hostilitis. Thisis an important protection fwevent civilians, who are often
engaged in econamactivity that indirectly spports a war effort, frorbeconing legitimete
targets of nlitary operations. As this Commission has notaternational law as ridcted in

the Commentarieso the Additional Protocols to the Ge@eConventions, generally sets "a high
threshold" for conduct to be deemed direct pamitgn in hostilities.One scholar on the law of

war, quoted in this Comission's 19 December 2007 Ruling, has written:

The Comnentary appears tsupport the premise of a high
threshold: "[d]irect participatiom hostilities implies a direct
causal relationship between the activity engaged in and the harm
done to the eneymat the tine and the place where the adtyv
takes pace." It also describesrdct participatioras "acts which
by their nature and purpose aregeimded to cause actual harm to
the personnel and equipmenttloé arned forces" and defies
hostilities & "acts ofwar which are intended by their nature or
their purpose to hit specificalthe personnel and theatériel of
the arned forces of the adverse Party.” lmoh the sameein, the
Comnentary to Protocol Il notes that in noninternationalegm
conflict the notion of diect paticipation in hostilities implies that
there is a suiicient auséarelationship between the act of
participation and its immediate consequences."

Direct participation, thereforegenmngly requires "but for"
causation (in other words, the consequences would not have
occurred but for the actyausaproximity (albeit not direct
causation) to the foreseeabtnsequences diie act, and anens
reaof intent. In other wards, the civilian must have engaged in an
action that he or she knew would harm (or otherwise disadvantage)
the enemy in a relatively direct and irediate way. The
participation nust have been piaof the process by which a
particular use of force wasmneered possible, either through
preparation or execution. Iti®t necessary that the individual
foresaw the eventual result of thperation, but onlyhat he or she
knew his or her participation was isgensale to a discrete hostile
act or series of related acts

Michad N. Schnitt, Humanitarian Law and Direct Particaggion in Hostilities by Private

Contractors or Civilian Employee$s Chi. J. Int'l L. 511, 533 (2004).
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In this case, the Comnsi®n found that th€rosecution had ame a preliminary showing,
by a preponderance of the eviderthat Mr. Hamdan "directly particigad in [] hostilities by
driving a vehicle containing two gace-toair missiles in both temporal and spatial proxyno
... ongoing combat operations," consisting of tdeal battle for control of Takta Pol and the
ongoing battle for the one distant Kandahar.19 Decerber 2007 Ruling at 6. However,gh
Commission pointedly avoided aking the sarmafinding withrespetto evidence that the
accused (1) served as the driver and bodyguar@$ama bin Laden, (2) continued to work for
bin Laden even after becong awae of his rolan attacks against therided States, including
the 9/11 attacks, and (3) droven lhiaden "around Afghanistan aftihe attacks of 9/11, in an
effort to help him avoid detectiand punishrent by the United States.Id. Instead,
recognizing the unprecedented natof@ny argurent that such conduct could be deemed direct
participdion in hostilities, the Commission left those Prosecution arguts as "grist for the

debates of future generationsLaiw of Armed Conflict Scholars.” Idat 6-7.

C. Evidence of Conduct "Unrelated to Hostilities," Such as the Transportation
Services That Were the Subject of Speail Agent Crouch's Testimony, Cannot
Support a Law of War Violation and Should Be Excluded

However, it appears that the Prosecutionndgeto introduce evidence of those very
activities, which are unelated to hadities, in an effort to secure a conviction for Material
Support for Terrorism. The elements of the @$ke of Material Support for Terrorism, insofar

as pertinent here, are:

B. (1) The accused providedaterial support or resources to an
international terrorisorganizdion engaged in hostilities against
the United Stes;

(2) The accused intended to provide suctenmal support or
resoures to such an tamational terorist agarization

(3) The accused knew that sumtganization has engaged or
engages in terrorisnand

(4) [t]he conduct tooklace in the context of and was associated
with an armed cotitt

Manual for Military Commission, Crimes and Elements, subpart (25).
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There is reason to beliethat the Prosetion will seek to satisfy these elemts by
introdwcing evidence of the acseds role in providing trarmortation servicesidtart from any
battlefield. But this evidencef the sort presented througlettestimony of FBI Special Agent
George Crouch at the 5-6 December 2007 hearingipstio conduct "unrelated togtilities,"
in precisely the sameanner asvidence of "otheattacks long before” 9/11. Just as the
Comnission ruled that thiatter conduct falls ouide its jurisdiction, so too does the former, and
accordngly evidence of it should be excludeducB testinony, if introduced, is likely to
confuse the Commissionambers regarding the fourth elemt neceswy to prove Miterial
Support, which is that éhconduct "took place itme context of and was associated with an
armed conflict." Evidence of conduct that does redate to hostilities ghuld not be introduced
to satisfy the first three elements of the nffe. To hold otherwise would unduly broaden the
Material Support offense, improperly sweepingl@n activity within its ambit, even though
such conduct cannot legitately give rise to a law of war offensé&his is directly analogous to
the conduct long pre-dating 9/11 that Bes JuttataRuling held cannot give rise to a law of
war offense, as it lacks a sufficierexais to ararmed conflict. To admit such evidence would
undernine the intehof Congress to limit the fisdiction of military conmissions to those truly
acting as cmbatants, athcontradct the Res Judata Ruling, whereby the Commission properly
recognized the limitations on its jurisdictionposed by the requireents of 8 948a(1)(A)(i).

For the reasons above, this Commissiooutd exclude all eviehce regarding the
accused services as aister for Osam bin Lad@ or others, insofar as the serices were
provided at tines and in locations remote frotie battlefield. This includes, but is not limited
to, transportation services providegithe accaal in Afghanistan prioto the introduction of
U.S. military forces intdahat coutry in October 2001, as such services wereélated to
hostilities" in the sammanner as events long pre-dating 9/11.

7. Request for Oral Argument  The Defense requests oral argument. Oral aggtis

necessary to provide the Commassiwith the opportunity to fullgxplore the legal sies raised
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by this motion. As provided by R.M.C. 905(h), "Upon request, either party is entitled to an
R.M.C. 803 session to present oral argument or have an evidentiary hearing concerning the
disposition of written motions.”

8. Request for Witnesses: The Defense does not request witnesses at this time, but
reserves the right to do so should the Prosecution's Opposition raise issues live testimony.

9. Conference with Opposing Counsel: The Defense has conferred with opposing

counsel. The Prosecution objects to the requested relief.

10. Attachments: None

Respectfully submitted, /{
Wiy st

LCDRBRIAN L. MIZER,FAGC, USN
Detailed Defense Counsel
ANDREA J. PRASOW

PROF. CHARLES SWIFT
Emory School of Law

viltan Defense Counsel

HARRY H. SCHNEIDER, IR.
JOSEPH M. MCMILLAN
Perkins Coie LLP
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Defense Motion in Limine to Exclude Evidence Not Constituting Direct Involvement in ... Page 1 of 2

Sent: Thursday, April 17, 2008 4:31 PM

To: Mizer, Brian, LCDR, DoD OGC; Britt, William, LTC, DoD OGC; 'Charles Swift'; '"Harry Schneider’;
'Joseph McMillan'; Murphy, John, Mr, DoD OGC; Prasow, Andrea, Ms, DoD OGC; Stone, Tim,
LCDR, DoD OGC

Cc: Berrigan, Michael, Mr

Subject: Filing Designation: D-033 Motion in Limine (Exclude Evidence Not Constituting Direct Involvement
in Hostilities ) - US v. Hamdan

All parties,

The filing designation for the 15 April 08 Defense Motion in Limine to Exclude Evidence Not Constituting Direct
Involvement in Hostilities is D-033 Motion in Limine (Exclude Evidence Not Constituting Direct Involvement in
Hostilities ) - Hamdan_ All future communications - whether in hard copy or by email - concerning this motion will
use the filing designation as a reference in addition to the name of the filing. See RC 5.3:

3. Filing designation and future communications or filings.

a. Once a filing designation has been assigned, all future communications - whether in hard copy or by email
- concerning that series of filings will use the filing designation as a reference in addition to the name of the filing.
This includes adding the initial file designations to the style of all filings, the subject lines of emails, and the file
names to ALL email attachments. Examples:

* An email subject line forwarding a response to P2 in US v Jones should read: "P2 Jones - Defense
Response - Motion to Exclude Statements of Mr. Smith " The filename of the filings shall be the same as the
response being sent.

* The filename of a document that is an attachment to the response should read: "P2 Jones - Defense
Response - Motion 1o Exclude Statements of Mr. Smith - attachment - CV of Dr Smith_"

vir

1

ormney VISOr

Military Commissions Trial Judiciary
Department of Defense

From: Mizer, Brian, LCDR, DoD OGC

Sent: Tuesday, April 15, 2008 9:19 AM
Ta:

Cc: Berrigan, Michael, Mr, DoD OGC; Britt, William, LTC, DoD OGC; Charles Swift;

,DoD OGC; Mizer, Brian, LCDR, DoD OGC; Morris,
Lawrence, COL, DoD OGC; Murphy, John, Mr, DoD OGC; Prasow, Andrea, Ms, DoD OGC; Stone, Tim, LCOR, DoD
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Defense Motion in Limine to Exclude Evidence Not Constituting Direct Involvement in ... Page 2 of 2

QOGC; Trivett, Clayton, Mr, DoD OGC;
Subject: Defense Motion in Limine to Exclude Evidence Not Constituting Direct Involvement in Hostilities

LtCoI-

Please find attached for filing in the case of United States v. Hamdan the Defense Motion to Exclude Evidence
MNot Constituting Direct Involvement in Hostilities. The PDF version is signed and includes attachments; the Word
version is unsigned and does not include attachments.

Vir
LCDR Mizer

B.L. MIZER

LCDR, JAGC, USN

Defense Counsel

Qffice of Military Commissions
Office of Chief Defense Counsel
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D033

UNITED STATES OF AMERICA PROSECUTION RESPONSE TO THE

DEFENSE MOTION IN LIMINE TO
V. EXCLUDE EVIDENCE REGARDING
TRANSPORTATION SERVICES NOT

SALIM AHMED HAMDAN CONSTITUTING DIRECT
a/k/a Saqr al Jaddawi INVOLVEMENT IN HOSTILITIES
a/k/a/ Khalid bin Abdalla
22 APRIL 2008

1. Timeliness: This motion is filed within the timelines established by the Military
Commissions Trial Judiciary Rule of Court 3(6)(b).

2. Relief Requested: The Government respectfully requests that the Defense
Motion in Limine to Exclude Evidence Regarding Transportation Services Not
Constituting Direct Involvement in Hostilities (“Def. Motion™) be denied.

3. Overview:

a. Under the Military Commissions Act of 2006 (“MCA”), the Military
Judge must determine whether the accused “has engaged in hostilities or . . . has
purposefully and materially supported hostilities against the United States or its co-
belligerents.” MCA § 948a(1)(A)(i). The Military Judge determined in his 19 December
2007 order that the accused in fact had “engaged in hostilities or . . . purposefully and
materially supported hostilities against the United States or its co-belligerents,” MCA
§ 948a(1)(A)(i), and was therefore subject to jurisdiction before this Commission. See
United States v. Hamdan, On Reconsideration Ruling on Motion to Dismiss for Lack of
Jurisdiction at 8 (19 Dec. 2007).

b. Whether each offense occurred “in the context of and was associated with
an armed conflict” is a question of fact for the members to decide, and therefore is not
properly before this Commission at the present time. At trial, the Government will
present evidence to prove to the members beyond a reasonable doubt that the accused
committed each element of the charged offenses, including that the offenses occurred “in
the context of and [were] associated with an armed conflict.”

c. The testimony of FBI Special Agent George Crouch, or his partner during
the taking of the statement, is relevant to the offenses with which the accused has been
charged: Conspiracy and Providing Material Support for Terrorism. Agent Crouch has
provided substantial inculpatory testimony, including that the accused was aware of
Usama bin Laden’s role in the bombing of the USS Cole, as well as the accused’s
involvement with al Qaeda. That testimony is relevant to the charged conduct because it
proves various elements of the charged offenses, including the accused’s degree of intent.
Agent Crouch also will testify regarding the services the accused provided to Usama bin

AE 170 (Hamdan)
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Laden and al Qaeda, including body guarding and transportation services that facilitated
acts of terrorism. Such evidence would be neither confusing nor unduly prejudicial to the
"members, and the motion in limine to exclude such evidence should be denied.

4. Burden of Persuasion: The Defense inexplicably claims that the Prosecution
bears the burden of persuasion on this motion because it “has been made by the Defense
under Mil. Comm’n R. Evid. 304(c).” Def. Motion at 4. However, Military Commission
Rule of Evidence 304(c) governs the admission of statements allegedly produced by
coercion. The Prosecution notes that none of the words “coerce,” “coercion,” “coercing,”
or any synonyms thereof appear in the Defense’s motion. Rather, the Defense is
apparently seeking to exclude certain evidence because it might “confuse the
Commission members.” Def. Motion at 9. As such, MCRE 304(c), which governs the
admission of statements allegedly produced by coercion, is wholly inapplicable to the
present motion. Rather, the applicable standard is set forth in Rule for Military
Commissions (“RMC”) 905(c)(2)(A), which provides that the moving party (here, the
Defense) bears the burden of persuasion for non-jurisdictional challenges, such as the
present evidentiary motion. Accordingly, the Defense bears the burden of persuasion on

this motion.
5. Facts:
a. In the Commission’s 2 April 2008 ruling, which was received by trial

counsel on 10 April 2008, the Military Judge denied the Defense’s motion to dismiss
Specification 1 of Charge 1 and Specifications 1, 2, 5, 6, 7 and 8 of Charge 2 for lack of
subject matter jurisdiction based on the doctrine of res judicata. See United States v.
Hamdan, D016 Ruling on Motion to Dismiss (Res Judicata) at 6 (2 Apr. 2008) (“Res
Judicata Ruling”).

b. In his ruling, the Military Judge held that the res judicata effect on the
accused of the Supreme Court’s decision in United States v. Hamdan, 548 U.S. 557
(2006), did not prevent the accused from being tried for the offense of Conspiracy under
the MCA, where Congress had codified that offense pursuant to its authority under the
Offenses Clause, U.S. Const. art. |, § 8, cl. 10. The Military Judge also held that the
accused could be tried under the MCA for offenses pre-dating the attacks of 11
September 2001, based on Congress’s extension of jurisdiction to offenses occurring
“before, on, or after September 11, 2001.” MCA § 948d(a); see also Res Judicata Ruling
ats.

6. Discussion:

a. IT IS THE MEMBERS—RATHER THAN THE MILITARY
JUDGE—WHO MUST DETERMINE WHETHER THE ACCUSED’S CONDUCT
“TOOK PLACE IN THE CONTEXT OF AND WAS ASSOCIATED WITH AN
ARMED CONFLICT.”

1. In his Res Judicata Ruling, the Military Judge noted that “offenses
committed prior to September 11, 2001 by unlawful enemy combatants may be tried by

2
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military commission, so long as they affected or were related to the period of hostilities.”
Res Judicata Ruling at 5. As an initial matter, the Government notes that the relevant use
of the word “hostilities” in the MCA is in its jurisdictional provision. In MCA

§ 948a(1)(A)(i), the term “unlawful enemy combatant” is defined, in relevant part, as “a
person who has engaged in hostilities or who has purposefully and materially supported
hostilities against the United States or its co-belligerents who is not a lawful enemy
combatant (including a person who is part of the Taliban, al Qaeda, or associated
forces).” Only persons who are alien unlawful enemy combatants may be tried under the
MCA before a military commission.

il. This Commission has already found that the accused is an alien
unlawful enemy combatant and is therefore subject to the jurisdiction of the Commission.
See Hamdan, On Reconsideration Ruling on Motion to Dismiss for Lack of Jurisdiction
at 8. Both the Prosecution and the Defense agree that the Military Judge may make this
initial jurisdictional assessment, and the Military Judge has done precisely that.

1il. It is unnecessary for the Military Judge to determine the start date
of hostilities beyond what is required to determine whether jurisdiction is appropriate
under MCA § 948a(1). In his 19 December 2007 ruling, the Military Judge found that
hostilities were in progress by at least 24 November 2001, see id. at 6, and that the
accused’s participation in those hostilities made him an unlawful enemy combatant,
triable under the MCA, see id. at 7-8.

iv. The Defense conflates the requirement that the Military Judge
must determine whether the accused is “a person who has engaged in hostilities or who
has purposefully and materially supported hostilities against the United States or its co-
belligerents who is not a lawful enemy combatant,” MCA § 948a(1)(A)(i), with the
requirement in the Manual for Military Commissions (“MMC”) that a particular
substantive offense “took place in the context of and was associated with an armed
conflict.” See, e.g., MMC IV-6(a)(25) (Providing Material Support for Terrorism).

V. The requirement that a particular act of the accused “took place in
the context of and was associated with an armed conflict” is an element of certain
substantive offenses, and must, in accordance with the MCA and MMC, be proved to the
members of the Military Commission beyond a reasonable doubt. See, e.g., RMC 918(b),
920(e)(5). :

%8 It is therefore not for the Military Judge to determine whether the
particular acts of the accused that constitute the charged offenses of Conspiracy and
Providing Material Support for Terrorism occurred in the context of or were associated
with an armed conflict. Rather, that is a matter of fact for the members to decide.
Moreover, the specific issue that is to be decided by the members, at the conclusion of
trial proceedings, is not whether the relevant offenses occurred “during hostilities,” per
se, but rather whether the conduct “took place in the context of and was associated with
an armed conflict” (concepts that may, but need not, overlap).
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vii. Once the Military Judge has determined, as he has already, that the
accused is an unlawful enemy combatant based on the accused’s having “engaged in
hostilities or . . . purposefully and materially supported hostilities against the United
States or its co-belligerents,” the start date of hostilities with respect to other charged
conduct that may not have been part of the Military Judge’s jurisdictional determination
(e.g., conduct by the accused prior to 24 November 2001) is not an appropriate matter for
the Military Judge to determine. Rather, it is the members who must decide whether the

accused committed offenses “in the context of and . . . associated with an armed
conflict.”

b. TESTIMONY BY FBI SPECIAL AGENT GEORGE CROUCH AND
OTHER PROFERRED TESTIMONY RELATING TO THE ACCUSED’S PRE-
9/11 CONDUCT IS RELEVANT AND ADMISSIBLE BEFORE THIS
COMMISSION.

1. In his Res Judicata Ruling, the Military Judge found that

[i]f Hamdan is to be convicted of a conspiracy in violation of the Law of
War, it must be a conspiracy that occurred during the period of hostilities,
or which affected or related to the period of hostilities. Membership in a
conspiracy that planned and carried out the attacks of September 11th,
2001 will be deemed to be in violation of the law of war; membership in a
conspiracy that planned or carried out other attacks long before that date,
and unrelated to hostilities will not.

Res Judicata Ruling at 5 (emphasis added). The Defense, however, ignores the phrase
“and unrelated to hostilities,” thus misreading the ruling of the Military Judge, who found
that the accused could be tried for offenses that either occurred around or after 11
September 2001 or were related to hostilities.

ii. The Defense misinterprets the Military Judge’s ruling and claims
that “[t]hat Ruling related specifically to the temporal aspect of the relevant ‘hostilities,’
indicating that the hostilities began on or about 9/11.” Def. Motion at 2. However, the
Military Judge did rot find that all hostilities began “on or about” 11 September 2001.
Rather, the Military Judge found that hostilities had begun no later than 11 September
2001, and may, in fact, have begun before. Any other interpretation would make the
above-quoted clause, “and unrelated to hostilities,” in the Military Judge’s ruling
surplusage. Accordingly, there is no basis in the Res Judicata Ruling for excluding
testimony merely because such events concern activities prior to 11 September 2001.

iil. The proffered testimony of FBI Special Agent George Crouch
relates to the conduct with which the accused is charged. Hamdan is charged with
“conspir[ing] and agree[ing]” with Usama bin Laden and others to commit certain
violations of the law of war—which violations occurred both prior to and following the
terrorist attacks of 9/11. See United States v. Hamdan, Referred Charges at 3-4 (10 May
2007). The accused is also charged with joining a criminal enterprise that involved, at
least in part, the commission of various violations of the law of war—which violations
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occurred both long prior to and following the terrorist attacks of 9/11. See id. The
accused is additionally charged with providing material support for terrorism, based on
conduct that occurred both before and after 9/11, which support included providing the
accused’s own person to support the terrorism of al Qaeda. See id. at 4, et seq. In each of
these instances, evidence relating to the accused’s pre-9/11 conduct is relevant to

determining whether he is, in fact, guilty of Conspiracy and Providing Material Support
for Terrorism.

iv. The Defense has moved to “exclude evidence of [the accused’s]
alleged transportation services that were distant from the battlefield and unrelated to the
planning and execution of the 9/11 attacks,” Def. Motion at 2, and has cited as an
example of the evidence that should be excluded the testimony of FBI Special Agent
George Crouch detailing the conduct of the accused in Afghanistan prior to the
introduction of U.S. forces.

v. However, the accused has been charged with acts that both pre-
and post-date 9/11 and that “took place in the context of and [were] associated with an
armed conflict.” For example, Agent Crouch testified at the 5 December 2007 hearing,
and is prepared to testify at trial, how Usama bin Laden attempted to contact the accused
in 1996; how the accused was eventually offered a position in bin Laden’s security
convoy; how in 1998, the accused drove bin Laden to a news conference; the accused’s
role in evacuating the compound in Kandahar just prior to the 1998 embassy bombings;
and the accused’s awareness of bin Laden’s role in the bombing of the USS Cole. See
United States v. Hamdan, Hearing Trans. 256 - 60 (5 Dec. 2007). This testimony is
relevant to establishing the accused’s role in conspiring with, and providing material
support to, members of al Qaeda (including by providing the accused’s own person), as
well as establishing the degree to which the accused was aware of al Qaeda’s criminal
aims at the time.

vi. The Defense also claims that Agent Crouch’s testimony regarding
the accused’s conduct fails to describe conduct that satisfies the fourth element of the
offense of Providing Material Support for Terrorism, that is, that “[t]he conduct took
place in the context of and was associated with an armed conflict.” MMC IV-6(a)(25).
We note, as an initial matter, that the phrase, “took place in the context of and was
associated with an armed conflict,” includes conduct beyond that which specifically
occurs during hostilities per se, so long as the conduct is fairly related to such hostilities.
Whether the accused’s conduct, in fact, was associated with armed conflict is a question
that the trier of fact (i.e., the members of this Military Commission) must decide. It is not
a jurisdictional question to be decided by the Military Judge, and it does not become a
jurisdictional question merely because the phrase “armed conflict” in MMC IV-6(a)(25)
may resemble the word “hostilities” in MCA § 948a(1)(A)(i). Moreover, Agent Crouch’s
testimony is relevant to establishing the accused’s state of mind, and his awareness of the
criminal aims of al Qaeda.”

* At trial, the Government will present evidence to the members that will demonstrate that a state
of armed conflict between al Qaeda and the United States existed as early as 1996. To the extent the
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vii. At trial, the accused will have an opportunity to question or
atternpt to rebut Agent Crouch’s testimony. There is no basis, however, in either the
MCA, the MMC or the Military Judge's Res Judicata Ruling for excluding such evidence
now. Accordingly, the motion in limine to exclude Agent Crouch’s testimony and
similar evidence should be denied.

T Conclusion:

a. In his 19 December 2007 ruling, the Military Judge determined that the
accused is an alien unlawful enemy combatant and that this Commission may exercise
jurisdiction over him. Whether a state of armed conflict existed at the time of the
charged offenses is a matter of fact that must be determined by the members, rather than
by the Military Judge. The testimony of Agent Crouch is relevant to establishing the
accused's actions and intent during that time, and therefore is relevant to the members’
consideration of the instant case, and is neither confusing nor unduly prejudicial.
Accordingly, the motion in limine to exclude such evidence should be denied.

8. Certificate of Conference: Not applicable,
9. Attachments: None,
Respectfully Submitted,

Hsll

William Britt

sl

John Murphy
Department of Justice
Hsll

Clayton Trivett
Department of Defense

Military Judge believes that the precise date hostilities began must in fact be determined prior to trial, the
Government respectfully requests the opportunity to brief that issue,
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U.S. v. Hamdan - D-024 Defense Reply to Defense Motion to Compel Production of Out-... Page 1 of 1

From: Stone, Tim, LCDR, DoD OGC

Sent: Tuesday, April 22, 2008 4.37 PM

To: Prasow. Andrea, Ms. DoD OGC:

Cce: i i - Bri i g
Subject: Govt response to D033 motion in limine

Attachments: Pros Response Transportation Services Not Direct Involvment Motion in Limine. pdf;
Prosecution Response to Motion to Exclude (22 4 08 1400).doc

To all: Government response.
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UNITED STATES OF AMERICA D033 - Defense Reply
to Government Response to Defense Motion in
V. Limine to Exclude Evidence of Transportation

Services Urelated to Hostilities
SALIM AHMED HAM DAN

25 April 2008

1. Timeliness  This Reply is filed within t time frame permitd by the Military
Commissions Trial Judiciary Ruled €ourt andhe Military Judge's orders dated 2@denber
2007 and 15 February 2008.
2. Overview:

The Prosecution intends to introduce evidence of conduct and évainltsng pre-dated
9/11 and were otherwise unrelated to hostilitee®] to argue that suchidgnce satisfies the
elenments of the criminal offenses charged in ttase. That trial strategy cdculatedto evade
the 2 April 2008 Ruling (D-016) of this Comssion, which instructed that pursuant to MCA
8 948a(1)(A(i), conduct prior to 9/11 and unrelated to the hostilitiesat@t by the 9/11 attacks
cannot be tried as law of war violations. eTrosecution argues that each of the charged
offenses includes an element that "the conthak place inthe context of and was associated
with an arned conflict,” and that this opertise door to the introducn of such evidence,
making the existence of an armed conflict @he relationship of suctonduct to hostilities
questions of fact for Commigsi1 members to decide. But this approach disregards the well
established principles that (1) the Military Judge must strestfprce jurisdictional lints
established by Congress in the MCA (limits thasitrhe respected to pegse the all-important
distinction in the law of wabetweercivilians and corbatants and which the Commission has
already properly enforced in its Ruling on D-016), and (2) jurisdictitacas not subject to
reasonald dspute — such as the fact that, wary to the Prosecution's theory, the United States
was not at & with al Qaeda in 1996 — can properly be determined by the Military Judge.

Accordingly, evidence tiered by the Prosecutidhat will confuse Coimission nembers on the
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jurisdictional fact othe existence of an armed conflict sliblobe excluded, as should evidence of
civilian activity that cannot be deemed to bedtetl to hetilities" without breaching the long
standing distinction in the law of whetween civilians and combatants.

3. Law and Argument:

A. An Order in Limine Is Needed to Ensure That the Jurisdictional Limits Recognized
by the 2 April 2008 Ruling Are Respected by the Prosecution

This motion poses a question of considerable significamceyhether evidence of
civilian conduct unrelated to hostilities canib&#oduced to obtain eonviction on what are
alleged to be law of war offenses. The Defense has moved to exclude such evidence based on
the reasoning in this Commission's 2 April 2008ifRu(D-016). That Rling properly held that
the "engage in hostilities"language of MCA § 948a(1)(A)({(defining anunlawful enem
combatant) necessarily modifies the subsitge offenses over which the Commission can
exercise jurisdiction. Specificgllthe Commission said that "méership in a conspiracy that
planned or carried out otheratks long before [9/11], and unredtto hostilities will not [be
deened to be a violation of the law wfar].” 2 April 2008 Ruling (D-016) at 5.

If conduct unrelated to Istilities camot constitue an offense triable by military
commission, then evience of such conduct shoule excluéd from commission proceedings.

In the absence of a direct relationship to hitist, such evidence laskprobative value on any
law of war offense, risks com$éing Commission embers concerng what is, and what is not,
culpable conduct under the MCA, and threatensndernme the fundamental distinction that
the law of war endeavors above all to presenediktinction between diians and combatants.
Such evidence weakens that distinction by chiareding civilian activity as the very conduct
that séisfiesthe elements of a law of war offense. Thistion urges that such a dangerous
blurring of the line btween civilian and combatant bejected. It requests that, consistent with
the 2 April 2008 Ruling, this Comission hold firmlyto the "engaged in hostilities" requirement,

both as a limit on what offenses can be tried, ana limit on what evidence can be introduced
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to prove a law of war offense. Only in this way can the Commission implement the will of
Congress that military commission jurisdiction be limited to unlasdahbatants, and avoid an
unwarranted and dangerous expansion of that category.

For its part, the Prosecutioaeks to evade the import thfe 2 April 2008 Ruling and to
prosecute Mr. Hadan for conduct unrelated to theriod of hostilities.It argues that "[t]he
accused is . . . chargedtlwvjoining a criminal enterprise that involveat least in part, the
commission of various violations of the law of wam#ich violations occurred both long prior
to and following the teorist attacks of 9/11 The accused is additionally chargeithvproviding
material supportdr terrorism based on conduct that occurred both before and after, %hich
support irtluded providng the accsed's own persaio support tk terrorismof al Qaeda.”
Govt. Response to Defense Motion imriime at 4-5 (eqphases added).

That passage in thed2ecutions briefillustrateswhy this motion in limine is nesary.
The Defense contends, consistent with the &I&008 Ruling, that violations triable by this
Comnission cannot have occurred "long pridt tiee 9/11 attacks,ral indeed, that conduct
before 9/11 cannot give rise amy offense triable by thiSommission, unless such conduct was
directly related to the planning execution of the 9/11 attackstorthe hcstilities that bllowed
those attacks. The Defense believes thidanoe was unambiguously set forth in the 2 April
2008 Ruling. Nevertheless, an Order in Limine should issuelte thisabundantly clear to the
Prosecution.Such an Order is necessary beesatlne Prosetion (1) cortends that the United
States was at war with al Qaeda as early as ##650vt. Response to Defense Motion in
Limine at 5 n*), (2) intends to introduce esiete concerning conduttat long pre-dated 9/11,
and (3) will argue that such conduct satisfies elements of the charged offenses. This trial
strategy, if grmitted by the Military didge, will confuse the Commissiorembers concerning
what can, ad cannot, costitute an offense under the MCA. It will explghe meaning of
Conspiracy and Material Support for Terrorigmtriminalize conduct tat has always been

regarded under the law of was civilian activity. The MCA need not, and should not, be
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interpreted to require such a riésiRather, just as the Connssion read 8§ 948d(a) in conjunction
with 8 948a(1)(A)(i) to properllimit its jurisdction in the Ruling on D816, it should read the
MCA provisions relating to Conspiracy and Material Support toialsarporate the sagn
"engaged in hostilities" requirement. This riegg which comports witlboth the intent of
Congress and with internatiorialv, mandates the exclusion@ifidence offered in support of
those charges, unless that evidence genuieéiscts direct involvement in hostilitiés.

This notion also seeks to exclude evident@ost 9/11 conduct that cannot reasonably
be deemed to constitute "engage[ment] in hostilities." Thus, it goead#y® temporal aspect
of the 2 April 2008 Ruling to alsaddress geographic or spatial proitynto hostilities. The
Defense raintains that a civilian performing his ber routine job duties — such as driving ene’
enployer to and from locations reate fromanybattlefield, even after 9/14 cannot costitue
evidence of a war crime. This is because theaa imsufficient nexus to aed conflict, even if
the employer happens to be a combatant. Theoge is not "engaged hostilities" by virtue
of that conduct, and @lence of it Bould not be aditted for the purpse of proving the

elements of a war crim.

B. The "In the Context of and Associated Wih an Armed Conflict" Jurisdictional
Element Stould Be Enforced by the Military Judge Through Evidentiary Rulings

The Prosecution's primary argant is that te Military Judge has no role in detemimg
whether an alleged offense "took place in thetext of and was associated with an @tm

conflict.” Rather, according to the Prosgon, the Manual foMilitary Commissions

! The Chagesin thiscase, @nspracyandProvding Material Suppart for Terraism, presen particular challerges
in thisregad. The Prosagion hasadopted anexpansive readng of the MCA provisions regading theseoffenses
which isrefleded in the overbroal languageof the Charge Sheet.This appoad notonly depars fromthe intention
of Corgress tostrictly limit the jurisdiction of tls tribunal, it threaters todismartle longstarding law of war
constructs Of course, asie Defase has explained elsegrie,neithe Conspiacy nor Material Support is a law of
war offerse. If that prgpositionis recognized, thethe dfficulties largely disapear. Howe\er, if they are
(erroneously) deemed b be bw of war offenses, hen ata minimum, they mustbe caredilly circunmscribed (ashe
MCA instructs) to prevetroutine civilian activity fran being transfamed into unlawful engagement in hostilities o
usel as @idence of allegd war crimes.
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(prormulgated by the Secretary of Defensekesthis an elerant of eacloffense and therefore a
question of fact for the @nmission menbers. (@vt. Response to Motion in Lime at 1, 3, 5.)
But the natter is not quite so sipte. Tte "in the context odnd associated W'
requirenent is clearly a jurisdictional element e&ch offense, of the sort recognized by federal
cases such dgnited States v. Yermiad68 U.S. 63, 68-74 (1984) ("[t]he jurisdictional language
was added to the current provisiabety to limit thereach é the . . . statute to matters of federal
interest"), andJnited States v. Coopet82 F.3d 658, 664 (4th Cir. 2007) ("A jurisdictional
elerment of a federal offense states the basis of Gasgrower to regulate ghconduct at issue”).
In this case, the "war-otext" element limits the reach of thiSommissions jurisdiction, as was
recognized in the 2 April 2008 Ruling (D-016). Thiighe conduct is "uralated to hostilities,"
then it cannot constitute an offense trialheler the MCA. 2 April 2008 Ruling (D-016) at 5.
As noted by the Court of Military CommissioRgview, the MCA "permig] military judges to
hear evidence and decide factual and legstans concerning the court's own jurisdiction over
the accused appearing beforé itinited States v. KhadCMCR 07-001 at 24 (24 $ember
2007). Thus, it is not only appropriate, but expdcthat the Militarydudge will make factual
findings affecting the Commissi@yjurisdidion (as has occurred in this case; $8d&ecember
2007 Ruling on Reconsideration). Whether a state of armed conflict exists is such a
jurisdictional fact, and it can be ascertained in this casedoan undisputed matters. Indeed, the
Defense's Supplemental Submission on D-016 regatidéendate of the staof the war (filed 7
March 2008) presented undisputedts determinative of that issuand demnstrated that the
guestion is properly decided bye Military Judge. As detailed in thatgplemental
Subnission, U.S. courts on numerous ogoas throughout our histg have mde
deterninations regarding whether a state of war existed, and drawn legal conclusions based on
those deterimations.
This motion sinply requests that the Conission properly enforce therjadictional

ruling on D-016 that it has already made, and api@y Ruling to evidentiary nti@rs so that
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evidence introduced at trial does not bec@meechanisno expand this Comissions
jurisdiction in a nanner offensive to both the MCand international law. The Prosecutson'
proposal — allowing all evidence to be adnditéend the Comiasion nembers to sort out
whether the conduct occurred iretbontext of a war — poses a serious risk of inconsistent
findings €.g., one commission saying the war beigal®96, another saying 1998, a third saying
2001, etc.). It also risks (tpnfusing Comnssion nembers cogerning what is, and what is
not, culpable conduct under the M2) improperly expanding the jurisdiction of the
Commission over conduct "unrelatéd hostilities,” and (3) blumig the line between civilians
and combatants in a maer that defeats a fundantal objective of the law of war. For these
reasons, the Military Judge shdyllay a gate-keeping functioritivrespect to evidence offered
by the Prosecution, excluding evidence of condndtevents pre-dating 9/11 (unless directly
relaed to 911 or the hetilities that bllowed), and excluding evidencef @ivilian activity renote
from any battlefeld (even activity pst-daing 911) absent alear nexus to hostilities the sort
that would be recognized as "direct partitipa’ under international {&. The testirony of
Special Agent Crouch as presented at the 5¢€&Biger 2007 hearing (and as described in the
Prosecutiors opposition to this mtion (Govt. Regonse at 5) is an example of such evidence
lacking a sufficient nexato hostilities. Whout an Order in Limine, the Prosecution will
interpret the MCA's Conspira@nd Material Support provisions far nedsroadly than Congress
intended, assertingihtary jurisdiction and law ofwar culpaility over the civilian sphere and
characterizing routine civiliaconduct as evidence of war ces1 Accordingly, the Defense
respectfully requests that thMilitary Judge enforce this @amissions jurisdictional limits by

issuing an appropriater@er in Limine excluding evidencd activity urrelated to hestilities.
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Respectfully submitted,

43439-0001/LEGAL 142075671

By:

LCDR BRIAN L. MIZER, JAGC, USN
Detailed Defense Counsel

ANDREA J. PRASOW

Assistant Defense Counsel

PROF. CHARLES SWIFT

Emori-' School of Law

Civilian Defense Counsel

HARRY H. SCHNEIDER, JR.
JOSEPH M. MCMILLAN
Perkins Coie LLP
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From:

Sent:

To:

!}iect: - U.S. V. Hamdan - D- Defense Reply to Defense Motion in Limine to Exclude
Evidence Unrelated to Hostilities

Attachments: D033 Defense Reply to Defense Motion in Limine to Exclude Evidence of Transportation

Services.pdf; D033 Defense Reply to Defense Motion in Limine to Exclude Evidence of
Transportation Services.DOC

K [

D033 Defense D033 Defense
Reply to Defense .. _Reply to Defense __

From:

to Exclude
Evidence Unrelated to Hostilities

Attached for filing in the case of United States v. Hamdan please find D-033 Defense Reply
to Government Response to Defense Motion in Limine to Exclude Evidence of Transportation
Services Unrelated to Hostilities. The PDF version is signed; the Word wversion is
unsigned.

Respectfully submitted,
AJP

Andrea J. Prasow
Office of the Chief Defense Counsel
Commissions
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UNITED STATES OF AMERICA D-033, D-016
RULING ON MOTION IN LIMINE
V. (TRANSPORTATION SERVICES)
AND START OF HOSTILITIES

SALIM AHMED HAMDAN
13 May 2008

The Defense has moved this Commission in limtine (D-033) to exclude all evidence
relating to transportation services the accused provided to bin Laden and others at times and in
locations remote from the battlefield. The Defense position is that “‘hostilities” began no earlier
than September 11, 2001, and that evidence of the accused’s support for al Qaeda before that
date is therefore unrelated to hostilities. The Government argues that hostilities against al Qaeda
encompass a broader spectrum of times and places, and began as early as 1996. Thus, the
Government secks to offer evidence of all of Hamdan’s activities in support of bin Laden and al
Qaeda, from 1996 until his capture in November of 2001.

In supplemental filings captioned D-016, hoth parties address a question posed from the
bench pertaining to the start of hostilities. The Defense argues that the start date for hostilities is
a question of law for the Commission to decide; the Government asserts again that it is a
question of fact for the members to decide.

The Commission addresses hoth of these related issues with this single ruling.

WITH RESPECT TO THE MOTION IN LIMINE:

In pressing its argument, the Defense points to the language Congress chose to describe
unlawful combatants: “a person who has engaged in hostilities or purposefully and materially
supported hostilities against the United States or its co-belligerents . . . . MCA §948a(1)(i), and
to this Commission’s reference to the terms “‘direct participation in hostilities” in addressing
jurisdiction over the accused. The accused’s “employment™ as bin Laden’s driver between 1996
and 2001 does not, in the Defense view, amount to “direct participation in hostilities,” and
therefore cannot support a finding that Hamdan's driving for bin Laden “took place in the
context of or was associated with an armed conflict,”

The Government counters that each of the Specifications alleging material support for
terrorism requires proof that the accused’s conduct *took place in the context of and was
associated with an armed conflict.” Thus, whether the accused’s conduct meets or fails to meet
this test 1s a question of fact for the members to decide, and the government urges the
Commission not to address it. The Government asserts in its response brief that it will “*present

evidence to the members that will demonstrate that a state of armed conflict between al Qaeda
and the United States existed as early as 1996” (Government Brief at 5).

The Commission finds that whether the accused’s conduct “took place in the context of
and was associated with an armed conflict” is an element of each of the offenses under Charge LL
The Commission has earlier ruled that, for activity that occurred before September 11, 2001 1o
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be a violation of the law of armed conflict, the Government must show that it “affected or was
related to a period of hostilities.” Ruling on Motion to Dismiss-(Res Judicata) at 5. Thus, the
existence or a state of armed conflict before 2001 is clearly a question of fact for the members to
decide. Evidence bearing upon the issue may be offered by either side, and the Commission will
instruct the members appropriately before they retire to deliberate.

The Motion in Limine is DENIED,
WITH RESPECT TO THE SUPPLEMENTAL BRIEF ON THE START OF HOSTILITIES:

The parties have also briefed the issue whether the start of hostilities was a question for
the Judge or the members. The Defense urges the Commission to decide the matter in advance of
trial, and cites numerous cases in which American Courts have decided that the nation was or
was not at war, or observed that a state of armed conflict did or did not exist. The Defense
further argues that the issue is not a political question, and that “wars” have traditionally existed
only between states or state-like entities, Citing Pan Am World Airways, Inc. v Aetna Casualty &
Sur. Co., 505 F.2d 989, 1012-1015 (2d Cir. 1974), the Defense argues that whatever action may
have been taken by or against al Qaeda in the years prior to 11 September 2001, it did not
amount to “‘a course of hostilities engaged in by entities that have at least significant attributes of
sovereignty.” Finally, the Defense offers a number of statements by various national leaders
suggesting that they did not consider the United States to be at war before September 11, and did
after September 11%.

The Government urges the Commission to treat this as a matter for the members to
decide. As it argued with respect to the motion in limine, the Government promises to prove,
beyond a reasonable doubt at trial, that the United States was engaged in armed conflict with al-
Qaeda prior to September 11, 2001. Indeed, whether the accused’s conduct occurred *in the
context of and was associated with an armed conflict” is expressly or by necessary implication
an element of each offense before the Commission. Thus, the Government will have to prove at
trial that each of the charged offense was substantially related to a period of armed conflict, The
Defense, as part of the trial of the case, will offer its evidence that there was no period of armed
conflict prior to September 11, 2001.

The Commission finds that, because the Government must prove, as an element of each
offense for which it seeks to find Mr. Hamdan guilty, that his actions were significantly related
to a period of armed conflict, that the members should hear and decide the matter.

The Motion for the Commission to determine the commencement of hostilities is DENIED.

-

el ed
Captain, JAGC, USN
Military Judge
2
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Sent: ednesday, May 14, : M

To: Schneider, Ha Perkins Coie); Britt, William, LTC, DoD OGC; Prasow, Andrea, Ms, DoD

Cc:
Subject: vV Ham ransportation Services) and Start of
Hostilities
Attachments: HAMDAN.RULING D-033,D-016.pdf
[
HAMDAN.RULING
D-033,D-016.pdf ...

Captain Allred had directed that I send the attached ruling te counsel in US v Hamdan and
to other interested persons.

v/rl

o I
Att

Military Commissions Trial Judiciary
Department of Defense

Sent: May 14, 2008 15:14

Subject: US v Hamdan - RULING ON D-033, DO1lé

Please forward the attached ruling to the parties and others interested in the case of
United States v. Hamdan.

R,

Captain Allred
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MILITARY COMMISSIONS TRIAL JUDICTARY
GUANTANAMO BAY, CUBA

UNITED STATES OF AMERICA AE 104

Government Response

v. To Defense Motion to Dismiss
Because The Convening Authority

Exceeded His Power In Referring This Case

ABD AL RAHIM HUSSAYN To A Military Commission

MUHAMMAD AL NASHIRI

13 September 2012

1. Timeliness

This response is filed timely pursuant to Military Commissions Trial Judiciary Rule of
Court 3.7.c(1).
2. Relief Sought

The government respectfully requests the Comunission o deny the defense motion to
dismiss.
3. Overview

The defense motion Lo dismiss should be denied for three reasons: (1) whether the
offense was commuilted in the context of and assocrated with hostilities is a common element of
fact that the government must prove at trial; (2) these charges properly were referred because the
Convening Authority found reasonable grounds to believe they were commitied in the context of
and associated with hostilities; and (3) the existence of hostilities 1s an objective guestion of fact
for the members.
4. Burden of Proof

As the moving purty, the defense must demonstrale by a preponderance ol the evidence

that the requested reliefl 18 warranted. R.M.C. 905(c)( 1)-(2).
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5. Facts

Abd Al Rahim Hussayn Muhammad Al Nashiri (“accused”) is a Saudi Arabian citizen
and senior member of al Qaeda. He is charged with multiple offenses under the Military
Comnussions Act of 2000 (“2009 M.C.A.™) lor vielations of the law of war, wlich were
committed in the context of and asseciated with hostilities between the United States and al
Qaeda. These charges relate to the accused’s alleged role in planning and executing attacks on
USS COLE (DDG 67) on 12 October 2000, and MV Limbure on 6 October 2002, and an
attemnped attack on USS THE SULLIVANS (DDG 68) on 3 January 2000. The attack on 1SS
COLE (DDG 67) occurred while it was refucling in Aden, Yemen. This attack killed 17 U.S,
sailors, injured at least 37 others, and caused significant property damage. The attack on MV
Limburg, a civilian oil tanker, occurred in or around the coast of Al Mukallah, Yemen. This
attack killed one civilian crewmember, caused significant property damage, and resulied in a
large oil spill. The government alleges that these attacks were attempts to strike the United
States on behalf of al Qaeda. The government also alleges that these attacks were committed in
the context of and assoctaled with hostilities between the United Stales and al Qaeda.

On 23 August 1996, Usama bin Laden 1ssued a public “Declaration of War Against the
Americans Occupying the Land of the Two Holy Places.” in which he called for the murder of
LIS, military personnel serving on the Arabian Peninsula. See Tsama bin Laden, Declaration of
War Against the Americans Occupying the Land of the Twa Holy Places (Aug. 23, 1996).

In about March 1997, in an interview with CNN, Usama bin Laden promised to drive
Ammericans away from all Muslim countries. See CNN Interview with Osama bin Laden at 2,
avatlable ar hitp:A/T1 L findlaw.com/news. findlaw.com/cnn/docs/binladen/binladenintvw-ctin, pdf.
Usama bin Laden also warned the United States of the deadly consequences if it did not leave the
Arabian Peninsula: “So if the U.S. does not want to kill its sons who are in the army, then it has
to get oul.” Id. a1 5. Usama bin Laden alse indicated he could not guarantee the safety of U.S.
civilians because they voled ta elect Amenca’s political leaders and, therefore, were responsible

for the consequences of U.S. foreign policy. Id. al 2.

q
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On 23 February 1998, Usama bin Laden and others. issued a fatwah (a purported
religious ruling) claiming that it was God’s order and an individual duty for every Muslim (o
“Kkill the Americans and plunder their money wherever and whenever they find it.” See World
Islamic Front, Statement (Feb, 23. 1998), available a1
http:iwww las.org/irp/world/para/docs/980223-fatwahim. The fatwah directed all Muslims (o
kill Americans and their allies, be they civilian or military. /d.

On 25 May 1998, Usama bin Laden publicly announced the formation of the
“International Islamic Front for Jihad Against the Jews and the Crusaders.” Three days later, on
28 May 1998, in an interview with ABC News in Afghanistan. UUsama bin Laden reiterated the
February 1998 fatwah’s call for killing Americans, stating: “We do not differentiate between
those dressed in military uniforms and civilians; they are all targets in this fatwah.” ABC News
Interview with Usama bin Laden at 2., available ai
http://www vaed .uscourts. gov/inotablecases/moussaout/exnhits/prosecution/AQO00R | T_pdf.
Usama bin Laden further stated that if his demands were not met, al Qasda would send 1o the
United Stutes cotfing containing the corpses of American troops and American civilians. [d. at 5.

On 29 May 1998, Usama bin Laden issued a statemenl entitled, “The Nuclear Bomb of
Islam.” under the banmer of the “International Islamic Front for Fighting the Jews and
Crusaders,” in which Usama bin Laden stated “it is the duty of the Muslims to prepare as much
foree as possible to terrorize the enemies of God.”™ See CNN, Timeline: Osama Bin Laden, Over
the Years (May 2, 201 1), availuble at http:/farticles cnn.com/201 1-05-
02fworld/bin Jaden.timeline_1_bin-laden-group-osama-bin-king-abdul-aziz-
university/37?_s=PM:WORLD (quoting International 1slamic Front for Fighting the Jews and
Crusaders, The Nuclear Bomb of [slam (May 29, 1998)),

On 7 August 1998, al Qaeda engaged in coordinated attacks against U.S. embassies in
Nairobi, Kenya, and Dar es Salaam, Tanzania. These attacks killed 224 people, including
Americans, and injured thousands more. United States v, Ghailani, 761 F, Supp. 2d 167, 185-86

(S.D.N.Y, 2011) ("These bombings killed over two hundred people, injured and maimed
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thousands, and did (remendous damage to the embassies themselves, Two hundred and thirteen
individuals perished in Nairobi. Eleven died in Dar es Salaam. Approximately 4,000 peopie
were injured by the bombing in Nairobi, while 85 were injured in Dar es Salaam.”). The attacks
also caused significant property damage to the two U.S. embassies. Id.

On 20 August 1998, in response (o these attacks, LS, armed forces struck terrorisl
training camps in Alghanistan and a suspected chemical weapons laboratory in Khartoum,
Sudan, See Permanent Rep. of the United States to the U.N., Letter from the Permanent Rep. of
the United States of America to the President of the Security Couneil of the United Nations, U.N.
Doc. S/1998/780 (Aug. 20, 1998) (“In accordance with Article 51 of the Charter of the United
Nations, [ wish, on hehalf of my Governtmenl. to report that the United States of America hag
exercised its right of self-defence in responding 10 a series of armed attacks against United States
embassies and United States nationals,™); President William J. Clinton, Address (o the Nation on
Military Action Against Terrorist Sites in Afghanistan and Sudan, 2 Pub_ Papers 1460 (Aug. 20,
1998); President William J. Clinton, Letter to Congressional Leaders Reporting on Military
Action Against Terrorist Sites in Afghanistan and Sudan, 2 Pub, Papers 1464 (Aug. 21, 1998),
The United States also contemplated and prepared Lo launch follow-on military operations. See
Nat’l Comm™n on Terrorist Attacks Upon the United States, The 91 1 Commssion Report 120-21
(2004 [heretnafter 9/11 Commission Report], available at http:/ivwww.9-

1 lcommission. gov/report/91 | Report. pdf.

On 3 January 2000, al Qaeda attempted to armed attack the TSS THE SULLIVANS
(DDG 68) near Aden, Yemen. On 12 October 2000, al Qaeda attacked the USS COLE (DDG
67) while it was refucling in Aden. Yemen. This attack killed 17 U.S. sailots, injured at least 37
others, and caused significant property damage.

On 11 September 2001, al Qaeda continued its atlacks against the Uniled States. In
coardinated attacks, tervorists from that organization hijacked four commercial airliners and used
them as guided missiles to attack prominent U.S, targets, including the World Trade Center and

the Pentagon. The attacks resulted in the loss of nearly 3.000 lives. the destruction of hundreds
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ol millions of dollars in property, and severe damage (o the U.S. economy. See 911
Commission Report 4-14 (2004).

On 18 September 2001, Congress passed, and the President of the United States signed,
the Authorization for Use of Military Force (“AUME™), Pub. L. No. 107-40, 1 15 Stat. 224
(2001). Among other things, the AUMF authorizes the President to “use all necessary and
appropriate force against those nations, organizations, or persons he determines planned,
authorized, committed, or aided™ al Qaeda, /d. On 7 October 2001, acting pursuant to the
AUMF, the President ordered U.S. Armed Forces to begin military operations in Afghanistan,
where he determined that the Taliban was harboring members of al Qaeda. See Permanent Rep.
of the United States to the U.N., Letter from the Permanent Rep. of the United Stales of America
1o the President of the Security Council of the United Nations. U.N, Doc. 5/2001/946 (Oct. 7.
2001), Inaddition. on 13 November 2001, the President issued a military order that authorized
trial by military commission of noncitizens he had reason (o believe were or had been members
of al Qaeda; those who had engaged in, aided or abetted, or conspired to commil infernational
acts of terrorism against the United States: and those who had harbored others covered by the
military order, See President George W. Bush, Mil. Order. 66 Fed, Reg. 57,833, 57.834 (Nov.
13, 2001) (“International terrorists, including members of al Qaeda, have carried out attacks on
United States diplomatic and military personnel and facilities abroad and on c¢itizens and
property within the United States on a scale that has created a state of armed conflict that
requires the use of the United States Armed Forees.”).

On 6 Octaber 2002, al Qaeda attacked MV Limburg, a civilian oil tanker, off the coast of
Al Mukallah, Yemen. This attack killed one civilian crewmember. caused significant property
damage, and resulted in a large oil spill.

In October 2006, Congress enacted the Military Commissions Act of 2006 (“2006
M.C.A."), which provided statutory authority for military commissions, limited their

jurisdictional scope, and provided significant procedural rights for an accused. In October 2009,

"
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Congress amended the 2006 M.C.A. w provide greater procedural protections to detainees tried
by military commission (*2009 M.C A"
On 28 September 2011, capital charges were referred against the accused. The

Commission arraigned the accused on 9 November 2011,

6. Law and Argument

An offense enumerated in the 2009 M.C A, is only triable by military commission “if the
offense is committed in the comext of and associated with hostilities.,” 10 U.S5.C. § 950p{c) (the
“hostilities element”). The government has alleged in every charge that the accused committed
hig offenses in the context of and associated with hostilities. The 2009 M.C.A. deflines
“hostilities” as “any conflict subject to the laws of war,” which apply during “armed conflict.”
10 U.S.C. § 948a(9). A military commission convened under the 2009 M.C.A. has “jurisdiction
lo iry persons subject to this chapter for any offense made punishable hy this chapter . . . whether
such offense was commilted before, on, or after September 11, 20017 10 U.S.C. § 948d.

The defense argues that the Convening Authority could not have found that the offenses
charged took place in the context of and associated with hostilities. and, therefore, the referral
was defective. This untenable request should be denied for three reasons. First, whether the
offense was committed in the context of and associated with hostilities is a common element of
fact that the government must prove at trial. Second, these charges properly were referred
because the Convening Authority found reasonable grounds to believe they were committed in
the context ol and associaled with hostiliies. Third, the existence of hostilities 1s an objective

question of fact for the members.

L. Whether the Qffense Was Committed in the Context of and Associated with
Hostilities Is a Common Element of Fact the Government Must Prove at Trial

The requirement that offenses must be “commilied in the context of and associated with
hostilities” is a common element of fact that the government mus! prove to the members al rial.
It is a fundamental principle of statutory construction that individual clauses in a statute should

be read n context, not in isolation. See Dada v. Mukasey, 554 U.S. 1, 16 (2008) (“In reading a
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statute we must not look merely 1o a particular clause, but consider [it] in connection with it the
whole statute.”) (citing Kekoszka v. Belford, 417 U.S. 642, 650 (1974)) (internal quotation marks
omitted); United States v. Heirs of Boisdore, 49 U.S. (8 How.) 113, 122 (1850) ([ W]e must not
be guided by a single sentence or member of a sentence, but look to the provisions of the whole
law, and to its object and policy.”). Here, the hostilities requirement is in a provision called,
“Common Circumstances,” which is contained in subchapter VIII of the 2009 M.C.A., called
“Punitive Matters,” See 10 U.S.C. § 950p(c). This “Punitive Matters” subchapter broadly lists
the triable offenses, the elements of those offenses. and the different forms of criminal liability.
See 10 L.S.C. § 950p (definitions. construction of cerfain offenses, common circumslances); 10
LLS.C. § 950q (principals); 10 U.S.C. § 950r (accessory after the fact); 10 U.S.C. § 950s
(conviction of lesser offenses); 10 U.S.C. § 950t (crimes triable by military commission). By
placing the hostilities requirement in the punitive matters section, which lists the offenses and
their elements, Congress intended (o make the hostilities requirement a common element of fact
for all the triable offenses.

It Congress wanted the hostilities element to be approached as a threshold jurisdictional
requirement, it could have included it in the statute’s “Jurisdiction of military commissions”
section. That section, however, does not mention any hostilities requirement:

A military commission under this chapter shall have jurisdiction to try persons
subject to this chapter for any offense made punishable by this chapter, sections
904 and 906 of this title (articles 104 and 106 of the Uniform Code of Military
Justice ), or the law of war, whether such offense was commitied before, on, or
after September 11, 2001, and may, under such limitations as the President may
prescribe, adjudge any punishment not forbidden by this chapter. including the
penally of death when specifically authorized under this chapter. A military
commission is a competent Lribunal 1o make a linding sufficient for jurisdiction.

10 U.8.C. § 948d (emphasis added). Instead, (he statute explicitly gives this Commission
jurisdiction to ry offenses committed “before, on. or after September 11, 2001.” /d.

The Hamdan commission (convened under the 2006 M.C.A.) agreed that the hostilities
nexus was a question of Fact for the members. See United States v, Hamdan, AE 190, Ruling on

Motion in Limine (Transportation Services) and Start of Hostilities (D-033 & D-016) at 2 (May

<
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13, 2008) (“[TThe existence o|f] a state ol armed conflict before 2001 is clearly a question ol fact
for the members to decide. Evidence bearing upon the issue may he offered by either side, and
the Commission will mstruct the members appropriately before they retire to deliberate.”). The
Comrmission ruled that because the “Government must prove, as an element of cach otfense,”
that the accused’s offenses “were significantly related to a period of armed conflict,” the
“members should hear and decide that matter.” Id.

Because the hostilities requirement is an element of the crime, the only discernible basis
for the defense motion to dismiss is that the Convening Authority improperly referred these
charges.'

I1. The Convening Authority Properly Referred the Charges Because He Found
Reasonahle Grounds To Believe They Were Committed in the Context of and
Associated with Hostilities

The Convening Authority properly referred these charges to this Commission. The
Convening Authority may only refer charges to a military commission it he finds. or is advised
by his Legal Advisor. that there are “reasongble grounds to believe that an offense triable by a

military commission has been committed and that the accused commutted i1, and that the

' AE 104 is not properly read as a ehallenge 10 the Commission’s subject-maner jurisdiction. But even if the
defense does file an appropriate motion to dismiss for lack of subject-matter jurisdiction. the Military Judge would
have w determineg whether the charged offenses are among those Congress authorized for trial, not whether those
offenses were committed in the context of and associated with hostilities. As argued above, the hostilities nexus is
Lo be treated al trial as a common element of facl. vather than a threshold jurisdictional requirement. Because every
charge here is an enumerated offense under the 2009 M.C A__a motion o dismiss for lack of subject-malter
jurisdiction in this case would fail.

AE 104 also docs not challenge this Commission’s personal jurisdiction. The 2009 M.C.A. states that “[aJny
alien unprivileged enemy belligerent is subject to trial by military commission as set forth in this chapter.” 10
US.C. § 948c. Anumprivileged enemy belligerent is one who *has engaged in hostlities against the United States
or its coalition parmers: has purposefully and materially supported hostilities against the United States or its
eoalition partners; or was a part of al Qasda at the time of the alleged offense under this chapter”™ 10 US.C. §
Q48a(7). By referring this case, the government made a prima jocie showing for persemal jurisdierion. See United
Siates v. Khadr. 717 . Supp. 2d 1215, 1235 (US.C.M.C.R. 2007 (“We find that this facial compliance by the
Crovernment with all the pre-referral eriteria . . . combined with an unambiguows allegation 1o the pleadings that Mr.
Khadr is “a person subject to trial by military commission as an alien unlawful enemy combatant,” entitled the
mulitary comumission o iitially and properly esercise pruma fucie personal jurisdiction ever the accused wntil such
time as that jurisdiction was challenged by a motion to dismiss for laek thereof, or prool of jurisdiction was lacking
on (he merits,”). There is no plausible way to read AE 104 as challenging this Commission's personal jurisdiction
and, gs such, the government does not address that issue in this response.

2
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specification alleges an offense.” RM.C. 601(d)(1). To refer a churge, the Convening Authorily
must be convinced by the evidence thal there are reasonable grounds to believe every element of
that charge. And he must make such a determination independently and free from mfluence. See
R.M.C. 601 and 104, In this case, the defense does not ¢laim that the Convening Authority
failed 1o follow the proper procedure or (o review the evidence. In facl, after reviewing the
evidence presented, the Convening Authority declined Lo refer sworn charges V11 and VII1. both
of which related to the destruction of property in violation of the law of war, The defense
nonetheless argues that the Convening Autherity somehow exceeded his authority in referring
the remaining charges.

The defense motion does not claim that the charges fail to allege a nexus to hostilities, or
that the facts alleged foreclose the existence of such a nexus. Rather. it claims that the
Convening Authority could not have found reasonable grounds o believe that each offense was
commilled n the context of and associated with hostilities because, m the defense’s view,
hostilities did not exist af the time and place of the alleged offenses. In effect, the defense asks
this Commission to reach into the Convening Authority's purview and reevaluate the Convening
Authority’s determination thal reasonable grounds existed Lo support the hostilities element. By
referring these charges, the Convening Authority necessarily delermined that there were
reasonable grounds to believe that each charge was committed in the context of and associated
with hostilities. The defense provides no legal basis for reconsidering this determination.

This Commission should decline the defense’s novel request 1o regvaluate the Convening
Authority’s referral of charges. The government is aware of no case where a military judge
dismissed a properly referred charge at court-martial simply because the military judge disagreed
with the Convening Authority’s determination that reasonable grounds existed (o support that
charge. Similarly, the government could not find a single case where a federal judge dismissed
an indictment because the defense argued the government would not be able to prove a disputed
factual element at wial. Just like certain federal crimes that require an interstate nexus as an
element. a military commission under the 2009 M.C. A, may only try substantive offenses with a

(4]
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nexus to hostilities. However, there is no authority in either system for the defense o move for
dismissal based solely on its claim that the government will not be able to prove tlie hostilities or
mierstate cormmerce nexus at tmal. Rather, so long as the charge or indictment alleges that
nexus, the defense cannot challenge the adequacy of proof for that allegation before the
prosecution has presented its evidence at trial. See United Stares v. Costello, 350 U.S. 359, 409
(1956) (“[A]n indictment returned by a legally constituted and unbiased grand jury . . . if valid on
its face, is enough to call for a trial on the charge on the merits."); accord United States v.
Moore, 563 F.3d 583, 586 (7th Cir. 2009): United States v. Todd, 446 F.3d 1062, 1068 (10th Cir.
2006); United Siates v. Hickey, 367 F.3d 888, 894 (9th Cir. 2004); Untied States v. Salman. 378
F.3d 1266, 1268 (11th Cir. 2004).

Omnee the grand jury or convening authority sends a case to trial, the remedy for the
defense claim that the government lacks evidence on an element is (o obtain a directed verdict or
an acquitlal at trial. Instead, the defense seeks to have the Commission mtrude into the
Convening Authorily’s deliberative process and reconsider his otherwise valid determination.
The charges in this case clearly allege that the offenses were committed in the context of and
associated with hostilities, and the Convening Authority has found that the government’s
evidence establishes reasonable grounds lo believe the same. Because there is no basis in law for
this Commission to recvaluate the Convening Authority’s reasonable-grounds determination, the
defense motion to dismiss should be denied,

ITL.The Existence of Hostilities Is an Ohjective Question of Fact for the Members

Although the defense motion has no basis in law and should be denied outright, it also
fails on the merits, The defense argues that “the recognition of hostilities . . . is a political act
that must be decided by the paolitical branches™ and that the Convening Authority therefore has
o authority o “countermand the decisions of the political branches. .. * AE 104 at 6, 8. The
defense then claims that because the offenses allegedly were committed when there was no

palitical recognition of hostilites in Yemen, the Convening Authority did nol have the power to
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refer these charges. See AE 104, There are at least three major problems with the defnese’s
argument.

First, the defense’s focus on the recognition of hostilities specifically in Yemen is
misplaced. See AE 104 at 8 (“[ Tlhe earliest date on which the political branches ofticially
recognized hostilities in any sense in Yemen was September 19, 2003.7) (emphasis added). The
government does nol argue, and does not intend to prave, that hostilities, within the meaning of
the 2009 M.C.A., existed between the United States and Yemen during the relevant timeframe,
The defense seems Lo argue thal separate conflicts existed and continue to exist between the
United States and al Qaeda in different geographical locations. To the contrary, al Queda is a
transnational terrorist organizabion that has committed, and plans to commit, violent acts against
American people and interests throughout the world, As the military judges in Hamdan and Al

Bahlul mstructed the members:

Conduct of the accused that occurs at a distance from the area of conflict can still
be in the context of and associated with armed conflict, as long as it was closely
and substantially related to the hostilitie s that comprised the conflict,

United States v. Hamdan, 801 E. Supp. 2d 1247, 1279 n.54 (U.S.C.M.C.R. 2011) (quoting
Heamdan Tr. 3752-53) (emphases added). This instruction is consistent with U8, historical
practice. During World War 11, for instance, hostilities existed between Germany and the United
States. Nonetheless, battles that occurred at a great distance from either nation—such as in
North Africa—still were unarguably in the context of and associated with those hostilities, as
were offenses committed outside a theater of active military operations. See Ex parte Quirin,
317 ULS. 1. 38 (1942) (finding that individuals properly may be subject to trial by military
commission even if “they have not actually committed or attempted to commit any act of
depredation or entered the theatre or zone of active military operations™). The government will
prove al trial that hostilities existed between the United States and al Qaeda, and that the charged
offenses were all committed in the “context of and associated with” those hostilities, That is all

that the 2009 M.C.A. requires.
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Second, the defense purports to argue thal the recognition of hostilities is a “'political
guestion,” but in fact argues that the existence of hostilities in Yemen must be decided by the
Military Judge on an incomplete record consisting only of selected contemporaneous statemments
made by political figures., See AL 104 av 5-6 (stating that the existence of hostilities “is a
pelitical act that must be decided by the political branches™). The defense ciles no support for s
pasition, which fundamentally misunderstands the 2009 M.C.A. and ignores binding
U.S.CM.C.R. precedent, Under the statute and the caselaw, the duration and scope of the
hostilities between the United States and al Qaeda is an objective Factual element that the
members must resolve at trial after receiving an instruction on the proper legal standard, See
United States v. Al Bahlied, 8200 F, Supp. 2d 1141, 1189 (U.S.C.M.C.R. 201 1) (stating that “the
determination whether the hostilities in issue satisfy [the hostilities nexus| is obhjective in nature
and generally relate to the intensity and duration of those hostilities.™): Hamdan, 801 F. Supp, 2d
al 1278-79 (alfirming the conviction because the military judge “properly instructed” the
members on hostilities, and that the miembers “lound beyond a reasonable doubt thal this

; | y i i N " y
requirement was met”).” Along the same lines, international criminal tribunals applying the law

*The full text of the military judze’s istruchon rends:

With respeet 1o cach of the ten specifications Jof material suppoit] before you, the government
must provvie beyond a reasunable doubt that the actions of the accused ok place in the context of
and that they were associated with armed conflict. In derermining whether an armed conflict
existed between the U.S. and AQ and when it began. vou should consider the length. duration. and
intensity of hostiliies between the parties, whether there was protracted armed violence between
govermmental authorities and organized armed groups, whether and when the U5, decided 10
employ the combat capabilities of 1is armed forces o meet the AQ threat, the number of persuns
killed or wounded on each side, the amount of property damage on each side, staiements of the
leaders of both sides indicating their perceptions regarding the existence of an armed conflict,
including the presence or absence of a declaration @ that effecl. and any other facis or
circumstances vou consider relevant to determining the existence of armied conflict. The parties
may argue the existence of other facts and circumstances from which you might reach your
determination regarding (his issue. In determming whether the acls of the acoused ook place m
the context of and were associated with an arnied conflict. you should consider whether the acts of
the accused occurred during the period of an armed conflict as defined above, whether they were
performed while the accused acted on behall of or under the authority of a party o the armed
conflict, and whether they constituted or were closely and substantially related to hostilities
oceurring during the armed confliet and other Facts and circumstances you consider relevant to this
issue. Counsel may address this matter during their closing arguments, and mayv suggest other
factors for your consideration. Conduct of the accused that oceurs at a distance from the area of

"
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of war also repeatedly have held that the existence of hostilities is an objective question of fact.’
Although not binding on this Commission, these international cases lend support to the
U.S.CM.C.R_"s holdings in Hamdan and Al Bahlul that the existence of hostilities 1s not a
political guestion in the context of a military-comnussion trial, but a guestion of fact for the
members to determine. In this case, the members will decide at trial, upon consideration of the
Lotality of the circumstances, whether these offenses were comimitted in lhe context of and
associated with hostilities between the United States and al Qaeda.

Third, nene of the four cases cited in the defense motion actually supports the defense
position that the existence of hostilities 15 a “political question™ in the context of a military
cormmission. The defense relies most heavily on Baker v. Carr, where the Supreme Court held
that a challenge to a state-apportionment statute under the Fourteenth Amendment’s Equal
Protection Clause was justiciable, 369 U.S. 186 (1962). In considering (and rejecting) the
respondent’s claim that the challenge infringed on a nonjusticiable political question, the Court
“analyze[d] representative cases [and] inferfred] from them the analytical threads that make up
the political guestion doctrine.” Id. at 211, One such area of cases concerned the duration of
hostilities. The Court explained that it generally would refuse “to review the political
departments’ determination of when or whether a war has ended.” /4 at 213, This judicial

deference o the political branches, however, “is primarily a function of the separation of

conflict can still be in the context of and associated with armed conflict. as long as it was closely
and substantially related o the hosalities that comprised the conllict.

Haniclan. B0l F. Supp. 2d at 1278 n.54 (quoting Hamedun Tr. 3752-53).

" For example, in Prosecutor v. Tadie, the Internationdl Criminal Trabunal for the Former Yugoslavia (“ICTY™)
rejected the defense argument thar “there was no armed conflict at all in the region where the erimes were allegedly
committed.” Case No. [T-94-1-1, Decision on Defence Motion for Interlocutory Appeal on Jurisdiction T 65 (2 Oct
1995). Instead of relying on contemporaneous political determinations, the ICTY found that an armed conflict
exists whenever therg is .. . protracted armed violenee between governmenial authorities and organized armed
groups or between such groups within a State.” [ at  70: see alse Prosecutor v. Akayesi, ICTR-96-4-T,
Judgernent ] 619-26.42 Sept. 1898) (ol requinng o comernporancous political determination before assessing that
an “armed conflict™ exisis for the purposes of tiggering war crimes Hability): Juan Carlos Abella v. Argentina. Case
1137, Report No. 35/97, Inter-Am. Commuission on Human Rights, OEA/Ser L/V/LYS. Doc. 6 rev. (18 Noy,
1997) (determining thar an engagement of Argenting’s ormed forces with organized, armed militants that Tased
thirty hours and resulted in casualties and property destruction was an armed conflicl under international law
without requiring a tormal contemporangous political determination).

113
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powers.” [d. at 210, In this case, there is no sgparation-of-powers concem. Congress and the
President. through the 2009 M.C.A | ereated a system of military commissions to try violations
of the law of war and expressly niade the nexus fo hostilities an element of each offense. In so
doing, far from removing the determination of the existence of hostilities from the purview of the
Commission, Congress and the President actually empowered the members to decide whether the
government has proven the hostilities element beyond a reasonable doubt in each case. Asin
any criminal trial, the members will be asked to weigh the evidence against the Tegal standards
on which they are instructed, and to make a determination as to guilt or innocence. Therefore,
Baker actually cuts against the defense argument that the political branches must decide the
exislence of hostihiies, and mstead supports the government’s position that the exislence of
hostilities is an ohjective, fact-based inquiry, best feft to members.

The three other cases cited by the defense are no more supportive of the defense position
than Baker. In The Protector, 79 U.S. (12 Wall.) 700 (1872), the Supreme Court granted a
motion to dismiss because the appellant exceeded the five-year limitations period for the filing of
his appeal. Because the limitations period was tolled during the Civil War, the Court had to
decide when the war started and how long it lasted. In a three-page opinion, the Court decided
that the war began in Alabama on 19 April 1861, when the President proclaimed an intended
blockade, and the war ended on 2 April 1866, when the President proclaimed “the war had
closed.” [d. at 702, The Court itself acknowledged, however, that it only chose those dates “[iln
absence of more certain criteria, of equally general application . .. ." [d at 702. Here too, the
members can look (o the iotality of circumstances to decide whether a given offense was
committed in the context of and associated with hostilities. The last two cases cited by the
defense, Ludecke v. Warkins, 335 U.S. 160 (1948). and Al-Bihani v. Obama, 5390 F.3d 866 (D.C.
Cir, 2010), arose in the habeas context and concerned the determination ol the end of declared
war or hostilities. They do nof concern how a member’s panel, in a military commission, should
determine whether a given offense was committed in the context of and associated with some
pending or historical hostilities, even absent the controlling political determinations referenced in

(]
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those cases. In Ludecke, the Atlorney General ordered the petitioner removed from the United
States as an alien enemy, and the petitioner filed a petition for a writ of habeas corpus. The
Supreme Court affinmed the denial of the wril because Congress gave the President summary and
unreviewable power to order the removal of enemy aliens during a declared war, and because the
declared war between the United States and Germany had not yel terminated. Sioularly, in Af-
Bihan, the D.C. Circuit affirmed the denial ol the petitioner’s habeas petition and deferred (o the
executive's determination that the war against the Taliban and al Qaeda was ongoing. An actual
declaration of war or hostilities, however, is not at issue in this Commission. Al issue here is
whether the members may decide whether certain offenses were committed in the context of and
associated with hostilities, prior to a formal authorization of military force. Nothing in either
Ludecke or Al-Bihani supports the defense argument that this role of the members, as created by
the 2009 M.C.A., should be displaced by the cherry-picked statements offered by the defense.
See AE 104 a1 6.

The defense provides no legal support for its argument that the existence of hostilities is a
political question in the context of a military commission. The 2009 M.C.A. and binding
U.S.C.M.C.R. precedent establish thatl the existence ol hostilities is an objective guestion of fact
for the members to decide. The defense motion Lo dismiss, therefore, should be denied.

7. Conclusion

For the foregoing reasons, the Commission should deny the defense motion 1o dismiss,

8. Oral Argument
The defense has requested oral argument. and the government joins this request.

9. Witnesses

The government has no witnesses at this time.

10. Additional Information

The government has no additional information.

Is
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11. Attachments

A, Certificate of Service, dated 13 September 2012,

Respectfully suhmitted,

sl
Anthony W, Mattivi
CDR Andrea Lockhart, JAGC, USN
Justin T. Sher
Joanna Balles
Mayj Chris Ruge, USMC
LT Cherie Jolly, JAGC, USN
Trial Counsel
Mark Martins
Chief Prosecutor
Military Commissions

1A
Filed with TJ Appeliate Exhlbit 104A (al-Nashiri)
13 September 2012 Page 16 of 17
Filed with TJ Appellate Exhibit 617F (AAA)
19 April 2019 Page 252 of 489

UNCLASSIFIED//FOR PUBLIC RELEASE



UNCLASSIFIED//FOR PUBLIC RELEASE

CERTIFICATE OF SERVICE

I certify that on the 13th day of September 2012, 1 filed AE 104, Government Response
To Defense Motion To Dismiss Because The Convening Authority Exceeded His Power In
Referring This Case To A Military Commission, with the Otfice of Military Commissions Trial
Judiciary and served a copy on counsel of record.

listi
Anthony W, Mattivi
Trial Counsel
Office of the Chief Prosecutor
of Military Commissions
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[The R M C. 803 session was called to order at 0833, 1 August 2008.]
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MJ [CAPT ALLRED]: Court is called to order. All parties

present when the court recessed are once again present. The members

are not here.

The defense motion to dismiss Specification 2 under Charge

[, under RMC 917 is denied.

The defense motion--is there any evidence that the

interpreters are listening?

CT INT: Hello.

MJ [CAPT ALLRED]: Good morning.

CT INT: We're here, Your Honor.

MJ [CAPT ALLRED]: Okay. Thank you.

| was announcing that the defense motion under Rule 917 for

a finding of not guilty as to Charge II--I'm sorry, Specification 2

under Charge | is denied.

In reaching this finding, | determined that there is some

evidence which, together with all reasonable inferences and

applicable presumptions, could reasonably tend to establish every

essential element of this charged offense. The evidence has been

viewed in the light most favorable to the prosecution without an

evaluation of the credibility of the witnesses.

granted.

Filed with TJ
19 April 2019

As to Specifications 3 and 4 of Charge II, the motion is
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I will instruct the members on the lesser included offense
of attempt.
There is another motion pending.
Okay. Apparently there's a problem getting the feed to the
media center that we'll have to resolve.
Two weeks ago, the defense team made a motion for pretrial
confinement credit or an improvement in the conditions of Mr.
Hamdan's confinement and for double credit for the time in which he's
been confined in punitive conditions. | have been waiting now for
some additional evidence from the government, and | believe that the
defense has some additional evidence they might want to offer on that
motion.
Trial Counsel, where are we with respect to your homework?
TC [LCDR STONE]: I think we'll have it by this afternoon, sir.
It's drafted, it's signed. We're going over the last bit to make
sure that it includes everything that you had otherwise asked for,
and you should have it hopefully by lunchtime.
MJ [CAPT ALLRED]: What exactly do you remember me having asked
for?
TC [LCDR STONE]: I have my notes specifically here.
Your main concerns were to update his conditions of what
his discipline status and behavior was basically from the end of the

last declaration, which was February through June, but now it would

3649
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be through July. And then an explanation with regards to how JTF
GTMO moves individuals through different----

MJ [CAPT ALLRED]: ----camps and levels and things.

TC [LCDR STONE]: The purpose of moving individuals at the times
when they may otherwise be moved. We do have some information, in
fact, | think we even took some of that information with regards to
the last motion that was heard on the - information, we'll
provide that. We can provide it with regards to 2003 and then 2005
and then 2007 as well. | don't think that it's changed much, but
there are different SOPs that both sides have and have had that
probably address that.

MJ [CAPT ALLRED]: Okay.

TC [LCDR STONE]: Probably easier than anything else that would
otherwise be done. And those were the two main pieces of information
that you were primarily looking for.

MJ [CAPT ALLRED]: Okay. And is a chronology easy to come up
with that indicates why he was in different camps and whether those
conditions are essentially the same or different?

TC [LCDR STONE]: Well, the initial declaration talks about and
does say that--does lay out each camp and how they're, by Bureau of
Prison standards Camps 1, 2, 3, 5, and 6 are considered, the same
with regards to the type of confinement that exists. That's in the

original declaration. However, | think if you look at the defense's

3650
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motion, if you look at physically what it looks like in Camps 1, 2,
and 3; there is a difference between the fact that there are wire
separating detainees at Camps 1, 2, and 3 vice 5 and 6.

So there's--the affidavit lays out that they are
technically by Bureau of Prisons standards and here considered the
same type of confinement. That's already set out. There is a
factual distinction that probably I think the defense mentioned that
deals with, while it may technically be the same that you have a
functional living difference with regards to Camps 1, 2, and 3.

MJ [CAPT ALLRED]: Okay.

TC [LCDR STONE]: The declaration will have us say that, for JTF
GTMO purposes, one, two, three, five, and six are all considered the
same type of cell.

MJ [CAPT ALLRED]: Okay. Well, I will look forward to receiving
that affidavit and that explanation, then, and | will resolve this
motion this weekend.

TC [LCDR STONE]: Yes, sir.

MJ [CAPT ALLRED]: Is there some additional evidence that the
defense has collected from its discovery?

CDC [MR. SWIFT]: We did. We received a complete log of the
camps, including Camp Echo, detailing things like how much exercise

Mr. Hamdan received.

3651
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The Court has his declaration of conditions in Camp Echo at
the time that the camp was put in, at the time that he filed it in
the federal courts. We have now a log that proved that that
conditions is exact.

MJ [CAPT ALLRED]: Even though the taking of evidence on the
motion ended the other day, | will accept from you as well as from
the government additional documents you might want to provide. And
to make sure | understand what it is you're showing me, | will be
happy to have you highlight for me notes on the documents so that |
get what it is that these things are telling me.

Sometimes these camp documents are a little bit full of
code, and | don't necessarily understand what you have learned about
what those documents mean. Okay? Mr. Hamdan's waited patiently for
a ruling on this motion, and | will give it on Monday. Okay?

Now, is there anything else before we call the next
witness?

DC [LCDR MIZER]: Your Honor, | just want to be clear for the
record that the central thrust of our 917 motion was Specification 1
of Charge I, which | don't think you addressed on the record.

MJ [CAPT ALLRED]: | thought it was Specification 2.

DC [LCDR MIZER]: It's Specification 1, the conspiracy, Your
Honor. Itis the defense's position that there is no evidence again

that there was an agreement by Mr. Hamdan to participate in any of

3652
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the most serious allegations of against him. It's the first issue
addressed in the motion, the written motion that we submitted.

MJ [CAPT ALLRED]: Well, the reason | concluded that there was
sufficient evidence with respect to Specification 2, which is another
specification of conspiracy, is because | felt that the evidence
suggesting that Mr. Hamdan was aware of the al Qaeda'’s purposes and
bin Laden's plans and his oath of bayat, even conditional bayat, was
enough to get over a 917 motion.

CDC [MR. SWIFT]: To that effect, Your Honor, | would ask for
reconsideration with what you just stated, because it's charged as
two separate conspiracies. And | would note, in Specification 1, we
charged transportation of weapons systems, generally. In
Specification 2, we charge a separate conspiracy, a separate one that
exists independently of any other conspiracy. There has to be a
separate meeting of the minds. And so if you're seeing this level of
evidence for Specification 1 and then bringing it down to
Specification 2, where does the independent conspiracy that was
required for Specification 2 come from? Other than an inference
that--because one has missiles, there was a separate conspiracy, and
again will stand on my argument before. But there if we're using the
same set of evidence to prove two separate conspiracies that does not

make a lot of sense to me, at least, Your Honor.
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So based on the Court's recitation of what it understood, |
don't understand how we have established a separate conspiracy. In
fact, just looking at the charges and how proof can be held on
whether we had had multiplitious charges of the contingencies of
proof, | don't see how Specification 2 does not merge into
Specification 1, because | would note that Specification 1 is charged
from 1996 until November 24, 2001.

Now, clearly there could be one conspiracy and a separate
conspiracy in this area, but the Court has not recited, and | would
ask if your written findings, if you continue to do it--the separate
evidence that was sufficient to determine there was a second
conspiracy for purposes of the record.

MJ [CAPT ALLRED]: Okay.

CDC [MR. SWIFT]: Thank you, Your Honor.

MJ [CAPT ALLRED]: Okay. Well, I'm sorry, when I listened to
your argument yesterday, perhaps, | did write down Specification 2 of
Charge 1.

CDC [MR. SWIFT]: Idid argue Specification 1 as well.

MJ [CAPT ALLRED]: Okay.

CDC [MR. SWIFT]: That they were proving that the government,
along the lines of a criminal enterprise theory on one, and there had
been no showing that he had entered into a conspiracy to kill or do

any of those things. If the Court disagrees, | won't belabor the
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point or ask for reconsideration. But, based on the Court's

recitation of what you've considered, | don't see the separate

evidence for Specification 2.

MJ [CAPT ALLRED]: Okay. Well, what | guess | should do is let

Commander Stone speak.

TC [LCDR STONE]: Well, the only thing | can say, sir, is that |

think your ruling on, | think it was, D-014 on multiplicity, where it

was a hold open until the end of all evidence and then findings; and
then, my understanding was, is that you would then take a look at

whatever the findings happened to be, take the evidence, and then

make the final ruling based on that. Which----

MJ [CAPT ALLRED]: Well, I am still open. And | told the

members on the first day that | would probably merge any

specifications that appeared to be multiplitious after findings. But

| will reconsider. Over the weekend, as | look at writing the

instructions and looking again at the evidence, | will take another

look at that.

call the members in and continue with presentation of the defense.

Shall we?

Okay. | apologize if | misunderstood your argument. Let's

[The RMC. 803 session termnated and the mlitary conmm ssion

commenced at 0848, 1 August 2008. ]

Filed with TJ
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MJ [CAPT ALLRED]: Good morning. Thank you very much. Please
beseated [all persons did as directed]. The members have returned
to the courtroom.

Defense, you may call your next witness.
CDC [MR. MCMILLAN]: Your Honor, the defense calls Ms. Gaskins.
MJ [CAPT ALLRED]: Good morning.
If you will face the trial counsel and he will swear you
in.
AMY GASKINS, Civilian, was called as a witness for the defense,
sworn, and testified as foll ows:
DI RECT EXAM NATI ON

Questions by the trial counsel:

Q [LCDR STONE]: State your name, spelling your last name.

A [MS. GASKINS]: My name is Amy Gaskins. G-A-S-K-I-N-S.
Questions by the civilian defense counsel:

Q [MR. MCMILLAN]: Good morning, Ms. Gaskins.

A [MS. GASKINS]: Good morning.

Q [MR. MCMILLAN]: My name is Joe McMillan; I'm counsel for
Salim Hamdan. We've met before. Let me ask you first to state your
current position.

A [MS. GASKINS]: I'm a government contractor, and | work for

SRA International, Incorporated.

3656

was

Filed with TJ Appellate Exhibit 617F (AAA)
19 April 2019 Page 263 of 489

UNCLASSIFIED//FOR PUBLIC RELEASE



|

10

11

12

13

14

15

16

17

18

19

20

21

22

UNCLASSIFIED//FOR PUBLIC RELEASE

Q [MR. MCMILLAN]: Is your employer currently providing contract
services to the Office of the Chief Defense Counsel for Military
Commissions?

A [MS. GASKINS]: Yes.

Q [MR. MCMILLAN]: And have you been assigned to that project,
that is, to provide services to the Offices of the Chief Defense
Counsel?

A [MS. GASKINS]: Yes.

Q [MR. MCMILLAN]: Can you describe briefly what sort of
services you provide?

A [MS. GASKINS]: I'm assigned as an intelligence analyst to do
research, and also classified--look at classified documents.

Q [MR. MCMILLAN]: Prior to taking your current position, did
you ever serve in the United States military?

A [MS. GASKINS]: Yes.

Q [MR. MCMILLAN]: Can you describe to the members which service
you served in----

MJ [CAPT ALLRED]: Mr. McMillan----

Q [MR. MCMILLAN]: ----and which----

MJ [CAPT ALLRED]: I'm sorry; I'm getting signals from your
bench that makes it sound like you're going too fast.

CDC [MR. MCMILLAN]: I'll slow down.
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Q [MR. MCMILLAN]: Ms. Gaskins, could you describe to the
Commission members the branch and service in which you served, and
the specific department or branch that you occupied?

A [MS. GASKINS]: | served in the United States Army, and | was
a Military Intelligence Officer.

Q [MR. MCMILLAN]: How long did you serve in the Army?

A [MS. GASKINS]: Six and a half years.

Q [MR. MCMILLAN]: Ms. Gaskins, do you have a security
clearance?

A [MS. GASKINS]: Yes.

Q [MR. MCMILLAN]: At what level?

A [MS. GASKINS]: | have a Top Secret SCI, and I've also taken
the CIA's full scope polygraph.

Q [MR. MCMILLAN]: Now, in light of your assignment to the
Office of the Chief Defense Counsel, you were asked by the defense
team on this case to undertake a couple of research projects. Is
that correct?

A [MS. GASKINS]: Yes.

Q [MR. MCMILLAN]: Can you explain what those two projects were?

A [MS. GASKINS]: | was assigned to research rules of engagement
that mentioned al Qaeda, and also publicly available information

concerning the start of hostilities.
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Q [MR. MCMILLAN]: Okay. Two separate investigations; one
involving public records relating to Operation Enduring Freedom.
Correct?
A [MS. GASKINS]: Yes.
Q [MR. MCMILLAN]: And a second relating to classified Rules of
Engagement relating to Operation Enduring Freedom?
A [MS. GASKINS]: Yes.
Q [MR. MCMILLAN]: Okay.
CDC [MR. MCMILLAN]: Your Honor, may | have this document
displayed to the military judge and to the witness.
MJ [CAPT ALLRED]: You may.
Q [MR. MCMILLAN]: Ms. Gaskins, can you identify the document on
the screen?
A [MS. GASKINS]: Yes. It's the Authorization for Use of
Military Force.
Q [MR. MCMILLAN]: Is this one of the items that came to your
attention during the course of reviewing public documents?
A [MS. GASKINS]: Yes.
Q [MR. MCMILLAN]: And this is a Joint Resolution of the United
States Congress. Is that correct?
A [MS. GASKINS]: Yes.
CDC [MR. MCMILLAN]: Your Honor, the defense requests that this
document be admitted into evidence as the next defense exhibit in
3659
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order, which | believe would be Defense Exhibit Z, Zulu, if | get
that right.

TC [LCDR STONE]: You got it right.

MJ [CAPT ALLRED]: Very well. Defense Exhibit Zulu will be
admitted without objection.

CDC [MR. MCMILLAN]: 1 would request that it be displayed to the
members, Your Honor.

MJ [CAPT ALLRED]: You may.

Q [MR. MCMILLAN]: Ms. Gaskins, you've identified this as the
Authorization for the Use of Military Force. Can you tell us the
date of this document?

A [MS. GASKINS]: The date is September 18, 2001.

Q [MR. MCMILLAN]: And can you tell us, by directing your
attention to the first sentence on your screen, what the purpose of
this joint resolution was?

A [MS. GASKINS]: The purpose of this joint resolution is to
authorize the use of United States Armed Forces against those
responsible for the recent attacks launched against the United
States.

CDC [MR. MCMILLAN]: Your Honor, may | display--have this next
document displayed to the witness and to the Military Judge?

MJ [CAPT ALLRED]: You may. Does the government need a

foundation for this document?
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ATC [MAJ ASHMAWY]: No, sir.

MJ [CAPT ALLRED]: What comes after Zulu?

CDC [MR. MCMILLAN]: Alpha-Alpha.

ATC [MAJ ASHMAWY]: Let the record reflect that the civilian
defense counsel got it right.

MJ [CAPT ALLRED]: | don't want to embarrass Major Indigo, but
the record will so reflect.

ATC [MAJ ASHMAWY]: Your Honor, I've got confirmation that the
Air Force does in fact use Indigo.

MJ [CAPT ALLRED]: Okay. | apologize. Defense Exhibit
Alpha-Alpha.

CDC [MR. MCMILLAN]: Your Honor, | would request that this
document be admitted into evidence as Exhibit Alpha-Alpha.

MJ [CAPT ALLRED]: Very well.

CDC [MR. MCMILLAN]: And that it be displayed to the members.

MJ [CAPT ALLRED]: You may.
Questions by the civilian defense counsel:

Q [MR. MCMILLAN]: Ms. Gaskins, can you identify this document
on your screen?

A [MS. GASKINS]: This is a Presidential Address to the Nation
dated October 7, 2001.

3661
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Q [MR. MCMILLAN]: And very briefly, just by looking at the
first paragraph of this set of remarks, can you tell us what the
general purpose of these comments were?

A [MS. GASKINS]: The general purpose of these comments is to
announce the beginning of hostile action in the Middle East toward al
Qaeda and the Taliban.

Q [MR. MCMILLAN]: And the date of this set of remarks was?

A [MS. GASKINS]: October 7, 2001.

Q [MR. MCMILLAN]: And this announced the commencement of
hostilities for Operation Enduring Freedom?

A [MS. GASKINS]: Yes.

Q [MR. MCMILLAN]: Specifically mentioning military strikes
having begun against al Qaeda, and military installations of the
Taliban regimes. Is that correct?

A [MS. GASKINS]: Yes.

CDC [MR. MCMILLAN]: Your Honor, the next two exhibits are
classified documents. We have cleared with the court security
officer the questions that we wish to ask Ms. Gaskins about these
documents. | will not display them on the overhead, but | would like
the bailiff to hand a copy to the witness and a copy to the Military
Judge.

MJ [CAPT ALLRED]: Very good.
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CDC [MR. MCMILLAN]: The prosecution has previously been
provided with a copy of this document.

MJ [CAPT ALLRED]: Very good.

Q [MR. MCMILLAN]: Ms. Gaskins, can you identify the document
that has been handed to you?

A [MS. GASKINS]: This document is the CENTCOM Standing Rules of
Engagement for U.S. Forces.

Q [MR. MCMILLAN]: When were these rules of engagement issued,
and what period of time do they cover?

A [MS. GASKINS]: These Rules were issued 1 October 1995, and
they cover that period until the present.

Q [MR. MCMILLAN]: Did this set of Rules of Engagement come to
your attention in the course of one of the research projects you were
asked to undertake in this matter?

A [MS. GASKINS]: Yes.

CDC [MR. MCMILLAN]: Your Honor, the defense would move that
this document be accepted into evidence as the next defense exhibit
in order, Beta-Beta.

DC [LCDR MIZER]: Bravo-Bravo.

CDC [MR. MCMILLAN]: It was only a matter of time.

MJ [CAPT ALLRED]: Is that how we go to double letters, is
Bravo-Bravo? Okay. Very good. Without objection, apparently,

Defense Exhibit Bravo-Bravo can be admitted into evidence and the
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words "for identification" be stricken. | will give my copy to the
court reporter, what appears to be the original.

Q [MR. MCMILLAN]: Ms. Gaskins, do these standing Rules of
Engagement for CENTCOM make any mention at all of al Qaeda as an
enemy of the United States?

A [MS. GASKINS]: No.

Q [MR. MCMILLAN]: Do they authorize strikes against al Qaeda?

A [MS. GASKINS]: No, they do not.

Q [MR. MCMILLAN]: Do they mention or authorize strikes against
terrorists, generally?

A [MS. GASKINS]: No.

Q [MR. MCMILLAN]: Are these Rules of Engagement still in
effect?

A [MS. GASKINS]: Yes.

Q [MR. MCMILLAN]: And can you remind us when they were first
issued?

A [MS. GASKINS]: 1 October 1995.

Q [MR. MCMILLAN]: And this relates to which theater of command?

A [MS. GASKINS]: U.S. CENTCOM, Central Command.

CDC [MR. MCMILLAN]: Your Honor, could | ask the bailiff to hand
the witness the next classified document? And there's a copy for the
Military Judge.

MJ [CAPT ALLRED]: You may.
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Q [MR. MCMILLAN]: Ms. Gaskins, can you identify this document?

A [MS. GASKINS]: These are the Rules of Engagement, Serial 2,
for Operation Enduring Freedom.

Q [MR. MCMILLAN]: Is this set of Rules of Engagement
subordinate to the theater-wide Rules of Engagement issued by
CENTCOM?

A [MS. GASKINS]: Yes.

Q [MR. MCMILLAN]: So is this an operation-specific set of Rules
of Engagement within the CENTCOM area of command?

A [MS. GASKINS]: Yes.

Q [MR. MCMILLAN]: Was this a document that you also found in
the course of your research project in this matter?

A [MS. GASKINS]: Yes, itis.

CDC [MR. MCMILLAN]: Your Honor, the defense would move that
this document be admitted into evidence as Defense Exhibit
Charlie-Charlie.

MJ [CAPT ALLRED]: Very well. Without objection, this will be
admitted, apparently.

CTC [MR. TRIVETT]: No objections.

MJ [CAPT ALLRED]: Okay. | will give my copy to the court

reporter.
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Q [MR. MCMILLAN]: Ms. Gaskins, does this document, the Rules of
Engagement for Operation Enduring Freedom, identify al Qaeda
explicitly?

A [MS. GASKINS]: Yes, it does.

Q [MR. MCMILLAN]: Does this document authorize status-based
strikes against al Qaeda?

A [MS. GASKINS]: Yes.

Q [MR. MCMILLAN]: Does it authorize strikes against command and
control elements of al Qaeda expressly?

A [MS. GASKINS]: Yes, it does.

Q [MR. MCMILLAN]: Is this the first time in the record of your
search where you found any reference to al Qaeda?

A [MS. GASKINS]: Yes, itis.

Q [MR. MCMILLAN]: Your review of classified rules of engagement
identified nothing earlier mentioning al Qaeda explicitly?

A [MS. GASKINS]: Not up to the SECRET level. No.

Q [MR. MCMILLAN]: As you look at this document, Ms. Gaskins,
are you able to determine the date on which this set of Rules of
Engagement for Operation Enduring Freedom was first issued?

A [MS. GASKINS]: The original Rules of Engagement are dated 5
October. This is based on the message traffic at the beginning of
this document. This is a serial 2. It's combining all previous

Rules of Engagement for Operation Enduring Freedom.
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Q [MR. MCMILLAN]: Is it 5 October or is it 6 October,
Ms. Gaskins, that the first Rule of Engagement for Operation Enduring
Freedom was published? Do you recall Ms. Gaskins--let me ask this
next question.
Do you recall previously mentioning to me that an execute--
a Strike Execute Order was apparent in the message traffic in this
set of rules of engagement?
A [MS. GASKINS]: Yes.
Q [MR. MCMILLAN]: And what was the date of that strike execute
order?
A [MS. GASKINS]: The Strike Execute Order was dated October
5th, 2001. The first Rule of Engagement is dated October 6th.
Q [MR. MCMILLAN]: Now, is there also a reference to October 2,
2001 visible in that document?
A [MS. GASKINS]: Yes, there is.
Q [MR. MCMILLAN]: And what occurred or what was ordered on

October 2, 20017

A [MS. GASKINS]: On October 2nd, there's a Rules of Engagement

for noncombatant evacuation operations.

Q [MR. MCMILLAN]: So the Authorization for the Use of Military
Force against those responsible for the September 11th attacks is
September 18th. Is that correct?

A [MS. GASKINS]: Yes.
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Q [MR. MCMILLAN]: The order to evacuate civilians from
Afghanistan was October 2nd, 20017

A [MS. GASKINS]: Yes.

Q [MR. MCMILLAN]: A Strike Execute Order was issued October 5,
2001?

A [MS. GASKINS]: Yes.

Q [MR. MCMILLAN]: The Rule of Engagement that expressly
mentioned al Qaeda and authorized status based strikes against al
Qaeda is dated October 6, 2001?

A [MS. GASKINS]: Yes, itis.

Q [MR. MCMILLAN]: And the President announced to the Nation in
an address from the White House on October 7th that strikes had
begun. Is that correct?

A [MS. GASKINS]: Yes.

CDC [MR. MCMILLAN]: Thank you, Ms. Gaskins.

I have no further questions.
MJ [CAPT ALLRED]: Very good.
Bailiff, would you return those two SECRET documents to Mr.
McMillan, please; unless the witness will need them.
[ The bailiff did as directed.]
CTC [MR. TRIVETT]: Good morning, Ms. Gaskins.

WIT [MS. GASKINS]: Good morning.
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CROSS- EXAM NATI ON
Questions by the civilian trial counsel:
Q [MR. TRIVETT]: Can you briefly describe how you went about
conducting your search regarding armed conflict?

A [MS. GASKINS]: | originally did an unclassified search,
obviously, open sourced, and academic data bases as well as journal
data bases. And then | went to the SIPRNET, which is the military's
SECRET level, and used various search engines and also data bases
that can find message traffic and documents classified at the SECRET
level and below.

Q [MR. TRIVETT]: What exactly were you looking for? What kind
of information were you looking for during your search?

A [MS. GASKINS]: | was looking for rules of engagement that
mentioned al Qaeda.

Q [MR. TRIVETT]: So your entire search was limited to rules of
engagement?

A [MS. GASKINS]: Yes.

Q [MR. TRIVETT]: Did you just search for al Qaeda? Or did you
also search for Usama bin Laden?

A [MS. GASKINS]: | searched for both. Both are mentioned in

the rules of engagement.
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Q [MR. TRIVETT]: So, just so we're clear. All you were looking
for were rules of engagement. You weren't looking for any other
public statements by any public officials regarding the United
States' response to anything that al Qaeda has done?

A [MS. GASKINS]: That was my original search. That was only in
open source.

Q [MR. TRIVETT]: Were you aware of the bombing in Aden, Yemen,
when our soldiers, who were en route to Somalia back in 1992, were
intentionally targeted by al Qaeda operatives?

A [MS. GASKINS]: I'm aware of that. Yes.

Q [MR. TRIVETT]: Did you find that significant in regard to
your search on whether an armed conflict existed?

A [MS. GASKINS]: Yes. | searched documents back to the late
1980s, but have not seen at the SECRET level or below any documents
that contained al Qaeda in their rules of engagement.

Q [MR. TRIVETT]: Well, isn't it true that the United States
wasn't aware that Usama bin Laden's organization was even called al
Qaeda until roughly 19967

A [MS. GASKINS]: That's correct.

Q [MR. TRIVETT]: Did you look at also the bombing in Riyadh,
Saudi Arabia?

A [MS. GASKINS]: No, | did not.
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Q [MR. TRIVETT]: Inyour search, did you find Usama bin Laden's
1996 declaration of war?

A [MS. GASKINS]: No, | did not.

Q [MR. TRIVETT]: Have you read that document before? Are you
familiar with that document?

A [MS. GASKINS]: No, I'm not.

Q [MR. TRIVETT]: How about the 1998 fatwa, where he declared
that civilians were legitimate targets in his war and that they could
be killed anywhere in the world, wherever they could be found?

A [MS. GASKINS]: It's my understanding that that's correct
based on the embassy bombings that took place that year.

Q [MR. TRIVETT]: And that was in fact done prior to the embassy
bombings. Right?

A [MS. GASKINS]: Yes.

Q [MR. TRIVETT]: You would agree that is significant in
determining whether or not there was a period of armed conflict if
our enemies declared war against us. Correct?

CDC [MR. MCMILLAN]: Objection, Your Honor. This calls for a
legal conclusion that is well beyond the scope of direct.

MJ [CAPT ALLRED]: Sustained.

Q [MR. TRIVETT]: You're familiar with the 1998 attacks on the
U.S. embassies you just referenced. Correct?

A [MS. GASKINS]: Yes.
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Q [MR. TRIVETT]: And there's no Rule of Engagement involved in
how the United States might respond. Correct? That you found?

A [MS. GASKINS]: You're looking for specific rules of
engagement to counter those kinds of attacks?

Q [MR. TRIVETT]: Correct.

A [MS. GASKINS]: | didn't see them at the SECRET level or
below. No.

Q [MR. TRIVETT]: But in fact, we did respond militarily. The
United States responded militarily against Usama bin Laden in 1998.
Correct?

A [MS. GASKINS]: Yes.

Q [MR. TRIVETT]: Do you know how we responded?

A [MS. GASKINS]: They launched cruise missiles off a Navy ship
toward a training camp, | believe, in Afghanistan.

Q [MR. TRIVETT]: Inlooking at your open source search, did you
find a statement that former Secretary of State Madeleine Albright
made to the 9/11 Commission regarding the Clinton administration's
response to the East Africa embassy bombings?

A [MS. GASKINS]: No, I did not.

[ END OF PAGE]
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Q [MR. TRIVETT]: Are you familiar with the fact that after the
bombings, not only did we respond with Tomahawk missiles, but that
President Clinton ordered submarines to stay at launch depth for
months afterwards in the event we got actionable intelligence so that
we could target and presumably kill Usama bin Laden if we knew his
whereabouts?

A [MS. GASKINS]: It's my understanding that actionable
intelligence collection does not constitute a state of armed
conflict.

CTC [MR. TRIVETT]: Sir, at this point the witness has just
given an opinion on a legal conclusion regarding armed conflict that
| think has opened the door to me asking the question that | asked
before.

CDC [MR. MCMILLAN]: It remains beyond the scope of direct, Your
Honor.

MJ [CAPT ALLRED]: | want the members--the members will be
called upon to decide when and whether a period of armed conflict
began. So let's ask the witness questions about facts that they can
testify to, and let the members make that conclusion.

CTC [MR. TRIVETT]: Yes, sir.

[ END OF PAGH]
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Q [MR. TRIVETT]: So there were no rules of engagement that you
found despite the fact that we did respond militarily in 1998.

Correct?

A [MS. GASKINS]: Idid not find them at the SECRET level or
below.

Q [MR. TRIVETT]: You're familiar with the attack on the USS
Cole that killed 17 sailors?

A [MS. GASKINS]: Yes.

Q [MR. TRIVETT]: Did you find any Rule of Engagement
authorizing our response to that attack?

A [MS. GASKINS]: Not at the SECRET level or below.

Q [MR. TRIVETT]: Do you believe we were authorized to respond
had we had actionable intelligence on where Usama bin Laden was?

CDC [MR. MCMILLAN]: Objection, Your Honor.

This calls for speculation. Again, it's beyond the scope.
It calls for an opinion----

MJ [CAPT ALLRED]: ----well, ask her if she knows, not whether
she believes, because if she knows, she can answer. And if she
doesn't know, that will be her answer to it.

CTC [MR. TRIVETT]: Yes, sir.

[ END OF PAGH]
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Q [MR. TRIVETT]: Do you know if we were authorized under the
laws of war to respond to the attack on the USS Cole in October of
20007

A [MS. GASKINS]: I haven't seen any documents that reference a
response, so | don't.

Q [MR. TRIVETT]: Are you aware of the attacks on 11 September
2001 which killed 2,973 Americans?

A [MS. GASKINS]: Yes.

Q [MR. TRIVETT]: When was the first time that you saw a Rule of
Engagement authorizing our response to that?

A [MS. GASKINS]: The first Rule of Engagement | saw was dated 6
October 2001.

Q [MR. TRIVETT]: Do you know if we were authorized to respond
militarily immediately had we known where our proper target package
was after the attacks on 11 September 2001.

CDC [MR. MCMILLAN]: Your Honor, this is the same question.

MJ [CAPT ALLRED]: This is the same problem. We're not asking
her to be an expert in the law of armed conflict. We're just asking
about what documents she found and what they reflect.

CTC [MR. TRIVETT]: I will move on, sir.

Q [MR. TRIVETT]: What was the date of the President's statement
to the Nation?

A [MS. GASKINS]: October 7th, 2001.
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Q [MR. TRIVETT]: Isn'tit true that the President also made not
only another public statement, but actually a military order on 13
November 20017

A [MS. GASKINS]: | couldn't say.

Q [MR. TRIVETT]: So in all of your searches of all of the
public statements of officials near or around September 11, 2001, you
weren't aware that the President gave an order that would allow for
the detention and trial of certain detainees?

A [MS. GASKINS]: I don't. | was looking for the nearest rules
of engagement that | could find.

Q [MR. TRIVETT]: Were you aware specifically that he had found
attacks on our diplomatic facilities, our U.S. warships, and the
attacks of September 11th, to have given rise to an armed conflict to
which the laws of war would apply?

A [MS. GASKINS]: | believe that goes beyond my scope of whether
a rise of armed conflict dictates an armed conflict.

CTC [MR. TRIVETT]: Thank you, Ms. Gaskins.

No further questions.

[ END OF PAGE]
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REDI RECT EXAM NATI ON
Questions by the civilian defense counsel:

Q [MR. MCMILLAN]: Just one question on redirect, Ms. Gaskins.
Do you have an understanding as to why the defense felt it necessary
to ask you to search for rules of engagement mentioning al Qaeda?

A [MS. GASKINS]: Yes.

Q [MR. MCMILLAN]: Could you explain what that was?

A [MS. GASKINS]: It was important to search for rules of
engagement because rules of engagement named specifically a targeted
enemy.

Q [MR. MCMILLAN]: Do you have an understanding as to whether
the defense had requested the prosecution to produce rules of
engagement mentioning al Qaeda?

A [MS. GASKINS]: Yes.

Q [MR. MCMILLAN]: Do you know what the response from the
prosecution was to that discovery request?

A [MS. GASKINS]: The response to that discovery request was any
rules of engagement that mentioned al Qaeda would be publicly
available.

CDC [MR. MCMILLAN]: Thank you.

No further questions.

CTC [MR. TRIVETT]: No further questions, sir.
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MJ [CAPT ALLRED]: Members of the court do you have any
guestions for Ms. Gaskins? | think it seems like no.

Thank you very much, ma'am, for your testimony. You are
excused from the courtroom.

CDC [MR. SCHNEIDER]: Good morning, Your Honor.

MJ [CAPT ALLRED]: Good morning.

CDC [MR. SCHNEIDER]: The defense has two witnesses left, both
of whom we expect to complete before the morning recess, and |
propose to try to accomplish that right now.

As of this morning, neither of these witnesses is available
to testify in court. And what | would like to do is to lay out the
foundation for the admission of written answers to questions. And |
would like to do that--1 will do that to the best of my ability
without commenting on the substance of the evidence. But | think it
will save time, instead of following the government security officer,
to indicate.

With your permission, | would like to have handed to both
the clerk and Your Honor a set of the exhibits that I will be going
through. And they will be marked--I hope they will be marked as my
request for identification | believe starting at Exhibit Delta-Delta
for identification. And | would ask that the first document set be

marked at this time for identification as to Defense Exhibit

Delta-Delta.
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Your Honor, this is a 13-page type-written document
entitled Questions for Detainees. It is in English; it is undated.
I will represent to the Court that it was prepared in February 2008,
following the Court's 13 February order. It was transmitted to the
Government on 3 March. It was transmitted again on 18 March
following an additional ruling of the Court dated 14 March. It was
cleared for transmission to certain inhabitants at Guantanamo.
On 27 March it's delivered from Washington, D.C. from the government
security officer to Guantanamo. We were informed that the week of 31
March this was delivered to detainee Khalid Sheikh Mohammed, also
known as KSM.
At this time, | would ask that the second exhibit in the
group be marked as--Echo-Echo?
MJ [CAPT ALLRED]: Okay, I'm sorry. Now, Delta-Delta is the
English questions? The Arabic version of the English questions?
CDC [MR. SCHNEIDERY]: Precisely.
MJ [CAPT ALLRED]: And the first set of responses from KSM is
Echo-Echo?
CDC [MR. SCHNEIDER]: To be clear, the document in Arabic is
Echo-Echo.
MJ [CAPT ALLRED]: Okay. I'm sorry.

CDC [MR. SCHNEIDER]: It's the second stapled document in the

group.
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MJ [CAPT ALLRED]: Oh, staples.

CDC [MR. SCHNEIDER]: Sorry. 1 think if Your Honor would remove
the big paper clip that might facilitate following the presentation.

MJ [CAPT ALLRED]: I'm with you.

CDC [MR. SCHNEIDER]: It is our understanding that the Arabic
version also was cleared by the government security officer and
delivered to the detainee KSM sometime during the week of 31 March.
| would ask that the third stapled document in the package be marked
as | believe Foxtrot-Foxtrot. How am | doing? Okay.

Your Honor, this is what we understand to be the English
type-written four-page answers provided by KSM, submitted to the
government security officer for clearance, redactions made where
indicated by that entity or person, and returned to us in the format
you have in front of you, on 30 April 2008.

MJ [CAPT ALLRED]: Very good.

CDC [MR. SCHNEIDER]: Your Honor, the last--not the last, but
the fourth stapled document in the package is a 16-page document. |
will tell you that this is simply an integrated set of the questions
in English, Exhibit Delta-Delta, and KSM's answers in the English
which is Foxtrot-Foxtrot. | would call them the integrated answers
and questions for KSM.

I would ask that the next document in order be marked for

identification at this time as Defense Exhibit Golf-Golf.
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Needless to say, if one of my colleagues wanted to play a
trick on me, | could really embarrass myself with these. But | think
so far | have been given accurate, complete, and appropriate
information that checks out.

Golf-Golf, Your Honor, is--let me say this. That the same
first two documents, Delta-Delta and Echo-Echo, also were sent to
Detainee - Walid bin Attash. The document that you have before
you marked for identification as Golf-Golf--excuse me--as Hotel-Hotel
would be the typewritten answers in English, which we understand were
received from that individual sometime | believe in June, and
returned to us also in June. | can give you the precise dates if you
need them.

The last exhibit in order, which | would ask be marked for
identification only at this time, would be Defense Exhibit
India-India. Itis, Your Honor, an integrated set of the questions
for detainees, which is also Exhibit Delta-Delta, and Mr. bin
Attash's written answers which were transmitted to us. | see | have
the date there 1 July 2008, not June. And so there, that would be an
integrated combination of Delta-Delta and Hotel-Hotel, the integrated
answers being marked for identification only as India-India.

I'm prepared to make representations regarding
unavailability of the witness. | think | can do it also without

commenting on the evidence.
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We have been in contact with detailed counsel for each of
those individuals. It's our understanding that, with regard to
Khalid Sheikh Mohammed, he is intending to invoke self-incrimination
rights and not appear.

The arrangements were made for the first time to be able to
visit with him individually. Lieutenant Commander Mizer was cleared
for a visit on Sunday, July 20. Mr. Mohammed had sent word that he
would not be available, in his view, would not meet with Lieutenant
Commander Mizer, and would not voluntarily appear in court. He is
aware that the written answers are available as a substitute.

Mr. bin Attash, his counsel, both--1 will also say, no
surprise, both individuals have been charged with crimes. | won't go
into the details.

Mr. bin Attash we are told through counsel would meet with
Lieutenant Commander Mizer. Arrangements were made for the first
time for Lieutenant Commander Mizer, who has the appropriate security
clearance, to meet with Mr. bin Attash, and he did so 20 July,

Sunday, the day before trial. | will advise the Court that Mr. bin
Attash expressed that he would consider coming here and testifying,
but he wanted to think about it. He wanted to pray about it over the
weekend.

Lieutenant Commander Mizer was permitted to meet with him

again | believe on Sunday, July 27, at which time Mr. bin Attash
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effectively sent his regards to the Court and said that he would not
be coming voluntarily in light of the written answers.

It is our position, again without commenting on any
substance, that under the Rules for Military Commission 703, the
written answers are appropriate given the unavailability of the
witness at this time. We would offer them both under the Court's
previous orders as in effect written answers to written questions
permitted by rule 702(c) and (Q).

As the Court may be aware, we gave notice on July 10 under
the hearsay provision, which is rule, | believe it's 803. We believe
that, given the invocation of whatever privileges attach under
Military Commission Rule of Evidence 301 and the Fifth Amendment, the
witness is unavailable. And in light of objections to trial
testimony based on national security, we think that the written
answers are probative under Evidence Rule 401, admissible under rule
402, not classified under rule 505, competent under rule 601, based
on personal knowledge on their face based on rule 602. And given the
unavailability of the witness under Military Rules of Evidence as |
understand them, under the Manual For Courts-Martial, these witnesses
either will--either should be excused in this Court's discretion
based on the assertion of a privilege under 804(a)(1), the refusal to

testify under (a)(2), or unavailability under (a)(5) of rule 804,
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and, as | understand it, under Article 49(b)(2) of the Manual For
Courts-Martial.

We also believe it is admissible under the hearsay
exception as a statement against interest under 804(a)(b)(3). That
would be A Bravo 3. We believe it is a statement against interest.
Again, | don't intend to comment on the evidence based on that the
declarant's penal interests would be so contrary to a reasonable
person's understanding that the statements should be considered to
have probative value and be reliable evidence.

| am prepared to offer additional discussion of the basis
for the offer, but | would suggest that what I've said so far should
be sufficient to permit counsel for the government to respond if they
wish and for the Court to consider it.

At this time, the defense offers into evidence Exhibits
Delta-Delta, Echo-Echo, Foxtrot-Foxtrot, Golf-Golf, Hotel-Hotel, and
India-India; and, if admitted into evidence, would ask that the
exhibits be passed among the members at this time.

What | would propose there, just so you know what's coming,
is that the originals would stay in the clerk's possession; we would
make copies so that one set need not be passed seriatim, and that
those courtesy copies would be collected after members have an
opportunity to review in court the written answers as much or as

little as they wish. And the only documents that would go into the
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deliberations would be those, the one set of originals that are
admitted into evidence, if admitted. The courtesy copies would be
collected at the time that the members are excused from the
courtroom.

MJ [CAPT ALLRED]: Very well. Thank you for your proffer.

Does the government object to the introduction of these

exhibits?

CTC [MR. TRIVETT]: Sir, can we have five minutes to confer
amongst each other prior to giving you our objection, if any?

MJ [CAPT ALLRED]: Sure. Why don't we take a recess?
[The mlitary conmm ssion recessed at 0927, 1 August 2008.]
[The R MC 803 session was called to order at 0941, 1 August 2008.
Al'l parties present when the conm ssion recessed were once again
present. The nmenbers were absent. ]

MJ [CAPT ALLRED]: Court is called to order.

Is there government objection to these last six exhibits

from the defense?

CTC [MR. TRIVETT]: Sir, can we set forth our objection in front
of the members?

MJ [CAPT ALLRED]: No. I don't think you need to. | mean, I'm
going to rule on it. They don't need to hear it. Do they?

CTC [MR. TRIVETT]: Well, we think it's important that they hear

it, just based on certain representations that were made by defense
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counsel that the prosecution doesn't necessarily agree with, although

we don't think it was an intentional misrepresentation.

MJ [CAPT ALLRED]: Okay. We will call the members back into the

courtroom. They can hear this if you think it's important.

[ The nenbers entered the courtroom ]

[The RMC. 803 session termnated and the mlitary comm ssion

commenced at 0942, 1 August 2008. ]

MJ [CAPT ALLRED]: Thank you. Please be seated

as directed]. The

Trial counsel, what's the government's response to the

defense offer of these

members have returned to the courtroom.

last six exhibits?

CTC [MR. TRIVETT]: Sir, in responding to certain

representations from the defense counsel, it's the prosecution's

understanding, based on the fact that I'm one of the prosecutors in

[al| persons did

the case in which Khalid Sheikh Mohammed and Walid bin Attash are

being charged with, they're involved with the 9/11 case, is that they

represent themselves. They've made it very clear on the record that

they in fact represent themselves. Any representations by anyone as

their stand-by counsel, whether it be Captain Prescott Prince or Mr.

Ed McMahon, both of which are on their team, would not satisfy any

requirement from the accuseds themselves that they are in fact

unavailable or were unwilling to testify. So we just wanted to

clarify that aspect of it.
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We in no way think that the defense intentionally
misrepresented that. But based on the facts as we know them, we
wanted the record very clear that that is our understanding.
Furthermore, the prosecution--we want the record to state very
clearly that the prosecution is in no way at this time preventing
them from coming to testify. We have in fact requested as an
alternative to their testimony that they be given a videotaped

deposition in which both defense and prosecution would be able to

guestion and cross-examine them and their answers that are based in

these records. But that being said, sir, we have no objection to--we
have no objection to them.

MJ [CAPT ALLRED]: Okay.

CTC [MR. TRIVETT]: We just want it very clear for the record

that that's the position of the U.S. Government.

MJ [CAPT ALLRED]: Okay. | thought you were going to make me

make a hard decision here. No objection. And | don't think Mr.

Schneider intended to misrepresent anything. Did you? It's been a

long road to try to see whether these witnesses could be
available or would come.

CDC [MR. SCHNEIDERY]: 1 can clarify one thing. It's not an
attempt to argue; it's actually an attempt to educate.

MJ [CAPT ALLRED]: Me?

CDC [MR. SCHNEIDER]: No.
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MJ [CAPT ALLRED]: Or Mr. Trivett?
CDC [MR. SCHNEIDER]: You're well aware, sir. Mr. Trivett.
Just to be clear, the counsels who were detailed to represent those
two individuals, or who were otherwise engaged, communicated to us
that they felt they were still in a position to make whatever
representation they told us.

Second, Mr. bin Attash communicated his position in person,
through a translator while he was incarcerated, to Lieutenant
Commander Mizer. KSM sent a handwritten note translated. So this
isn't just--well, that's what happened.

MJ [CAPT ALLRED]: Okay.

Well, members, you have been treated to representations by

both counsel, and there is no objection from the government to these
six exhibits. And, therefore, without objection, but noting the
positions of both parties, | will admit Defense Exhibits Delta-Delta
through India-India. And you may--bailiff, if you will give copies
to each of the members.

CDC [MR. SCHNEIDER]: Again, we would ask that the members each
be given a courtesy copy at this time to review as they sit in court.
And when sufficient time, in Your Honor's discretion, has transpired
we would propose that we would collect the courtesy copies and that
they would then have available to them the original admitted into

evidence along with all the other evidence admitted.
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MJ [CAPT ALLRED]: Okay.

CDC [MR. SCHNEIDERY]: At this point, | will sit down, unless you
have any questions for me.

MJ [CAPT ALLRED]: No. Well, my only question is kind of for
the defense team. Are there other witnesses that you intend to call
now?

CDC [MR. SCHNEIDER]: No. We would rest at this time. And we
would like to give the members sufficient time to review the last six
exhibits admitted, at the completion of which the defense rests its
case.

MJ [CAPT ALLRED]: Okay. Well, let me ask the government to
think, while the members are reading, about whether they have
evidence in rebuttal that they would like to offer.

CDC [MR. SCHNEIDER]: I made a mistake. | made six copies, and
we have seven members.

MJ [CAPT ALLRED]: Oh, here. You can----

CDC [MR. SCHNEIDERY]: Is that okay?

MJ [CAPT ALLRED]: Here's one more.

CDC [MR. SCHNEIDER]: My apologies.

CTC [MR. MURPHY]: Your Honor, may we have a few minutes?

MJ [CAPT ALLRED]: There was talk of a video teleconference

witness. Did you choose not to call that witness, or is there a time
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issue that we need to resolve so that you can still call that
witness?
CDC [MR. MCMILLAN]: No. She will not be called by the defense,
Your Honor.
MJ [CAPT ALLRED]: Very good. Okay. So you're prepared to rest
then and haven't been prejudiced by the timing of the court sessions.
CDC [MR. SCHNEIDER]: No. We made a decision in light of the
evidence in the case not to call.
MJ [CAPT ALLRED]: Fair enough. Very good. Thank you, sir.
[ The nenbers read and exam ned DE DD through I1.]
MJ [CAPT ALLRED]: Do any of the members need additional time to
review this? [ The menbers nodded in response] Okay.
[ The menbers continued readi ng and exami ning DE DD through 11.]
Okay, members, it looks like everyone has had sufficient
time to read those exhibits.
Bailiff, if you will collect them, please; and return them
to the defense. [The bailiff did as directed.]
A copy or | should say the original of these documents will
be provided to you when you retire to deliberate with all the other
evidence that has been admitted, all the other documents and
photographs and things that have been admitted. And you will be able
to consult them along with all the other evidence during your

deliberations.
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Does this represent the end of the defense case then?

CTC [MR. TRIVETT]: It does, Your Honor.

MJ [CAPT ALLRED]: Very good. Thank you. Does the government
have any evidence to offer in rebuttal?

CTC [MR. TRIVETT]: Sir, we have one document we may need to
litigate its admissibility outside the presence of the members.

MJ [CAPT ALLRED]: We do?

CDC [MR. SWIFT]: | concur, Your Honor.

MJ [CAPT ALLRED]: Okay. Well, members, if you will step into
the deliberation room, we will take up the final piece of evidence.

BAILIFF: All rise.
[All persons did as directed, and the nenbers withdrew fromthe
courtroom ]
[The mlitary comm ssion recessed term nated and the R M C. 803
sessi on commenced at 1017, 1 August 2008.]

MJ [CAPT ALLRED]: Okay. The members have withdrawn from the
courtroom. Please be seated. [AIl persons did as directed.]

What is the final document?

CTC [MR. TRIVETT]: Sir, it's the only document the prosecution
would ask to be admitted in its rebuttal case. It's a statement of
former Secretary of State Madeleine K. Albright. She made it on
March 23, 2004 in one of the public hearings. It's described as
testimony before the Commission, but it is a prepared written
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statement. To my knowledge, it's not in the final 9/11 Commission
Report, but it can be found on the official 9/11 Commission Web Site
and as part of the public record.

MJ [CAPT ALLRED]: Do you have a copy of it to mark? This is
prosecution exhibit, what?

CTC [MR. TRIVETT]: It's the next one in order, sir.

MJ [CAPT ALLRED]: 146. Prosecution 146 is marked for
identification. Have you shown this to the defense?

CTC [MR. TRIVETT]: Not yet, sir.

MJ [CAPT ALLRED]: Do you know your objection without looking at
the document?

CDC [MR. SWIFT]: I'm handling it, sir.

MJ [CAPT ALLRED]: Okay.

CDC [MR. SWIFT]: Yes, Your Honor, | do. | object on the basis
of hearsay. Although it's within a public record, it's not a
statement of a public official in that Madeleine Albright was quite
clear at the time she held no public capacity in her position. So |
object under hearsay, and we were not provided notice for the hearsay
catch-all rule and, therefore, object to its admissibility. However,
proffer, that if it is admitted then there are significant portions
of the 9/11 Report, statements of the President, et cetera, regarding
the issue of when the war begin that we will want to put into

evidence.
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MJ [CAPT ALLRED]: Okay. Well, | see a very long statement.
They are numbered. There are 23 pages.

CTC [MR. TRIVETT]: Yes, sir.

MJ [CAPT ALLRED]: What is this being offered for?

CTC [MR. TRIVETT]: Specifically, sir, through the defense case
in chief, through Professor Geoffrey Corn and on a lesser extent
Ms. Gaskins' testimony that there's some indication that, at least
according to Professor Corn specifically, that although al Qaeda
attacked the embassies, if I'm--I'm going to try to summarize his
testimony the best | can. If they attacked the embassies, that
wasn't necessarily an indication of an armed conflict, although once
we fired our missiles back, he said that it would. He then opined
that the armed conflict would then be over.

We believe that he misrepresented--not intentionally, but
was probably not competent to testify in regard to the United States'
response following the missile strikes of 21 August 1998.

Former Secretary Albright makes very clear all of the
administration's reactions to that missile strike or to the bombing
of the embassies specifically in regard to putting submarines at
launch depth, deploying them, trying to actively target Usama bin
Laden, potentially putting special forces in there to either kill or
capture him, and that they had looked at this as both a dual law

enforcement and military role.
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MJ [CAPT ALLRED]: Okay.

CTC [MR. TRIVETT]: And I think one of the quotes that she gave
specifically was: After all, when we fired missiles, it wasn't for
the purpose of serving legal papers.

That's in there, and we think it's an important part for

the jury to understand, because we do believe at this point the
members have a misconception as to how we reacted; that after we hit
the button and fired the missiles; that is all we did, and we weren't
actively targeting or involved in an armed conflict anymore. We
think that's a misrepresentation of an historical fact. | don't
think that there's any reason to believe that there's anything in
that statement that's unreliable. It's a former Secretary of State.

MJ [CAPT ALLRED]: So it's offered to prove the truth of the
matter asserted.

CTC [MR. TRIVETT]: Yes, sir.

MJ [CAPT ALLRED]: That we did put missiles--submarines at
launch depth, and positioned military forces, whatever she says.

CTC [MR. TRIVETT]: Absolutely, sir.

MJ [CAPT ALLRED]: Okay. The objection is hearsay.

CTC [MR. TRIVETT]: Yes, sir.

MJ [CAPT ALLRED]: What's your response?

CTC [MR. TRIVETT]: Our response specifically is there's no way

that the prosecution can anticipate every issue that the defense puts
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in for its rebuttal case. Had we known specifically that Professor
Corn was going to testify regarding the armed conflict----

MJ [CAPT ALLRED]: | mean this is a plea for mercy. The
objection is hearsay, and I'm asking, what hearsay objection do you
want me to find applicable here?

CTC [MR. TRIVETT]: I'm sorry; | misunderstood your question,
sir. It's an official public document. Whether she was the
Secretary of State at the time or not, it is within the archives of
the 9/11 Commission Report Web site. It was a public hearing in
which they took testimony from several different people, to include
the former Secretary of Defense. As a public document, it would fall
under the public documents exception and it would be admitted into
evidence as such, not being hearsay, or at least being an exception
to the hearsay rule.

MJ [CAPT ALLRED]: Okay. Let's look at the rule for public
documents then.

Okay. Your position is Rule 803(8), public records and
reports. Is that right? Is the 9/11 Commission then the source of
this document?

CTC [MR. TRIVETT]: Yes, sir. The 9/11 Commission itself. My
understanding is that that statement is not within the 9/11 Report,
but that they took testimony and evidence and considered other things

in drafting it.
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MJ [CAPT ALLRED]: Is the 9/11 Commission a public office or
agency?

CTC [MR. TRIVETT]: Yes, sir. It's a bipartisan committee
authorized by Congress and the President.

CDC [MR. SWIFT]: I would like to speak to this, Your Honor, in
that | think it's extremely significant that it's not within the 9/11
Report. They took testimony, they took parts, and they decided what
to put in the report. That's the report of the agency, not
everything that they considered, not statements made by persons, et
cetera. And it is noteworthy here that when Madeleine Albright made
that statement, she was in her private capacity. So she would not
fall within it in that it was not included into the report, which is
| believe my co-counsel said is some thousand and some pages, but
they did not include her statement.

So, itis not a report of the government agency. And what
the government tries to do is bootstrap it because it was presented
to them and it is not part of their official reports.

MJ [CAPT ALLRED]: Okay. Well, the exception applies to
records, reports, statements, or data compilations in any form of
public offices or agencies setting forth the activities of the office
or agency, or matters observed pursuant to duty imposed by law.

Okay. Final arguments?
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CTC [MR. TRIVETT]: The prosecution would just ask that it be
put into evidence and shown to the members.

MJ [CAPT ALLRED]: Mr. Swift?

CDC [MR. SWIFT]: And, again, holding part that the exception
applied--would apply to the report itself. It doesn't reply to all
the activities. We get to an exception that breaks the rule that
says that we will now admit statements made by persons to that
activity. There's no showing that it was part of the official
testimony other than it was provided, was not put into the records
themselves, and, therefore, is not part of the official record.

MJ [CAPT ALLRED]: Okay. I'll sustain the objection.

CDC [MR. SWIFT]: Thank you, Your Honor.

MJ [CAPT ALLRED]: I will give Prosecution Exhibit 146 for
identification to the court reporter as an exhibit offered but not
admitted.

Anything else for the government?
CDC [MR. SWIFT]: The prosecution rests its case, sir.

MJ [CAPT ALLRED]: Thank you, sir. Let's call the members back
into the courtroom.

DC [LCDR MIZER]: Sir, may we take up one issue with respect to
argument?

MJ [CAPT ALLRED]: Sure.

DC [LCDR MIZER]: Just very briefly.
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Your Honor, yesterday | think it was raised during the
cross-examination of our two principal witnesses that Mr. Hamdan had
not been helpful before arriving at Bagram Air Base on 28 December
2001. And we would ask the government not be permitted to make this
argument in front of the members, aside from the questions that
they've already asked, given the fact that they haven't told us where
Mr. Hamdan was between 2 December and 28 December of 2001. We still
have no idea now that we've heard all the evidence where Mr. Hamdan
was.

We have not objected to them commenting on Mr. Hamdan's
election to remain silent or an election to decline to provide
information because, as we understand it, the Fifth Amendment, that
right does not apply to Mr. Hamdan in his present situation. But we
think it's unfair to allow the government to argue that he was not
cooperating and we have no idea what Mr. Hamdan was doing during that
roughly 30-day period.

MJ [CAPT ALLRED]: Does the government intend to make that
argument?

TC [LCDR STONE]: The government will make the argument with
regards to Sergeant Major A, - the capture video. And
between other periods of time, it's not argued nor will we be
advancing the arguments regarding it. So | don't see where we really

have an issue.
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DC [LCDR MIZER]: And, Your Honor, we have no issue with the
Takteh-Pol video and the government arguing what took place in
Takteh-Pol. What I'm concerned about is he didn't give you
actionable intelligence until such and such date. But we don't know
what happened.

TC [LCDR STONE]: Well, no. They have been provided, all
statements by the accused, sir.

DC [LCDR MIZER]: No, that's not true.

MJ [CAPT ALLRED]: I think that's a fair request from the
defense. There was a black hole, and | will sustain that objection,
| guess, to the extent that it's an objection, arguing that he didn't
provide any helpful data when we don't know where he was or what he
provided.

TC [LCDR STONE]: Well, we did file a 505 motion in which the
statements by the accused that were taken were provided to the
defense.

MJ [CAPT ALLRED]: All right. Maybe | don't remember that.

DC [LCDR MIZER]: Your Honor, we haven't seen the documents.
We've seen unclassified summaries.

MJ [CAPT ALLRED]: Okay. You guys remind each other of what
you've shown each other over the weekend, and we can take this up

Monday morning when we discuss finally on the record the instructions
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before we have closing argument. If there's still an issue, | will
resolve it then.

TC [LDCR STONE]: Your Honor, do you contemplate a hearing to
argue instructions? Or are you----

MJ [CAPT ALLRED]: Yes. | was planning to ask the members to
come back 9:00 or 9:30 on Monday morning. We could resume at 8:30.
And | plan to meet with you over the weekend, actually, as well to
look at the instructions in draft form and informally work out
differences. Sound fair enough?

CDC [MR. SWIFT]: Yes, Your Honor.

MJ [CAPT ALLRED]: 9:30 Monday morning for them, 8:30 for us?

CDC [MR. SWIFT]: Yes, sir.

MJ [CAPT ALLRED]: Okay. Good. Why don't you call the members
back in then?
[The RMC. 803 session termnated and the mlitary conmm ssion
comrenced at 1027, 1 August 2008.]

BAILIFF: All rise. [All persons did as directed, and the
nmenbers entered the courtroom ]

MJ [CAPT ALLRED]: Thank you. Please be seated. [Al'l persons
did as directed.]

Members of the court, that completes the presentation of

the evidence from both sides in this case. What we initially
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expected would take three weeks has taken two. So, we are a week
ahead of where we thought we would be.

At this point, | will release you for the weekend. It will
take me several hours to write the instructions that I will give you
on Monday morning with respect to the law that you must apply in this
case. You won't need to take notes when | read those instructions,
but it will probably take me an hour to read them, and then | will
give you a copy to take with you into your deliberations.

Juror number 13, you were the alternate juror as | recall.
At this point, you are excused from further participation in this
case. If you want to catch the plane home tomorrow, it appears that
we will be able to reassemble on Monday morning with the six primary
jurors. We only need five to begin and complete deliberation, so at
this point | think we can safely say we won't require your further
services. If you don't have anything going back home and you want to
stick around Guantanamo for another week and see how this thing
shakes out, I'm not sending you home. I'm excusing you, if you would
like to go. But you won't be included in the deliberations because
you are an alternate and we won't need you. But | do thank you for
your attention and your participation during the last two weeks the

presentation of evidence.
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| would like to ask you to return to the courtroom at 9:30
Monday morning. Counsel and | will meet at 8:30 and we will try to
resolve all the final matters that might be pending.

When you return at 9:30, | envision giving you my
instructions on the law, and | will invite counsel for both sides to
give their closing arguments. And that will probably take a couple
hours, maybe, until the lunch break. | envision you being able to
begin your deliberations on Monday afternoon. At that point, we will
wait until you are ready. You take as long as you want.

Now, once again, since you're leaving for the weekend, |
would like to talk about the possibility that you might have SECRET
notes in your notebooks. If you're going to take those notes home
with you, please leave here whatever pages you've copied SECRET notes
on to. And if you want to leave all your notes here, they will be
secured by the court reporter.

I would ask you not to discuss the case amongst yourselves
or with anyone else until you have heard my instructions, you have
heard the arguments of counsel, and are in your deliberation room and
can deliberate together.

Are there any questions, Mr. President?

PRESIDENT: No, sir.
MJ [CAPT ALLRED]: Thank you very much. We will excuse the

members then until Monday morning at 9:30.

3702

Filed with TJ Appellate Exhibit 617F (AAA)
19 April 2019 Page 309 of 489

UNCLASSIFIED//FOR PUBLIC RELEASE



10

11

12

13

14

15

16

17

18

19

20

21

22

23

UNCLASSIFIED//FOR PUBLIC RELEASE

BAILIFF: All rise. [All persons did as directed, and the
menbers wi thdrew fromthe courtroom ]
[The mlitary commi ssion termnated and the R M C. 803 session
commenced at 1033, 1 August 2008.]

MJ [CAPT ALLRED]: Please be seated. [AI'l persons did as
di rected.]

Okay. | will be working on the instructions for the

members this weekend. And | will wait--I'm waiting for some
documents from both sides so | can address the motion regarding Mr.
Hamdan's confinement. And | propose tomorrow evening sometime that
we get together and have a discussion of the instructions. | will
try to get you a draft this evening or early in the morning to look
over. Okay? So why don't you just--why don't we say tomorrow at
1700 we will meet for discussion. Will that work? Okay. Courtis
in recess.
[The R M C 803 session recessed at 1034, 1 August 2008.]

[ END OF PAGE]
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[The mlitary comm ssion was called to order at 0838, 4 August 2008.

Al'l parties present when the comm ssion recessed were once again

present. ]

MJ [CAPT ALLRED]: Court is called to order. The lightis
already flashing. Apparently | was getting too close to classified
information there and | needed to be reigned in a little bit.

Okay. During the weekend, we did a great deal of work on

the instructions that | will give the members this morning, had a
long and detailed meeting on Saturday afternoon. Both parties
provided very helpful and well-researched proposed instructions and |
have given now both parties the proposed instruction | plan to give.
But nobody came by this morning with final corrections or comments---

CTC [MR. TRIVETT]: Yes, sir.

MJ [CAPT ALLRED]: ----so | guess we're pretty close, but are
there things you want to perhaps bring to my attention before we----

CTC [MR. TRIVETT]: Yes, sir, there are.

MJ [CAPT ALLRED]: Okay.

CTC [MR. TRIVETT]: Specifically, the prosecution had concerns
about three of the instructions. The first one being the definition
for material support or resources.

MJ [CAPT ALLRED]: Uh-huh.
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CTC [MR. TRIVETT]: It doesn't seem to be directly from the
manual and neglects to include personnel, which is obviously one of
the important----

MJ [CAPT ALLRED]: Okay. Well, that might have just been a
scrivener's error. Let's see. It's not directly from the manual?

CTC [MR. TRIVETT]: Correct, sir.

MJ [CAPT ALLRED]: What page are we on?

CTC [MR. TRIVETT]: Page 11, sir. But it might--it might show
up prior to that, as well. But it's in the definition of material
support and resources.

MJ [CAPT ALLRED]: All right. Well, that sounds like an error
that can easily be corrected. Okay. Good catch. I'll change that.
Maybe | just didn't get it all typed in there properly. Okay. What
else?

CTC [MR. TRIVETT]: Allright. In regard to the definition of
“in the context of and associated with armed conflict’----

MJ [CAPT ALLRED]: Uh-huh.

CTC [MR. TRIVETT]: ----we believe that the definition that's
put forth primarily, you know, from the defense, conflates the
principles of direct engagement in hostilities with that of actions
taken in the context of and associated with armed conflict. We
believe that the second standard is a far broader standard that

doesn't require direct participation in the hostilities or even
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geographic proximity to the hostilities. We think that it conflates
two different processes. We cite to Section 948a(A) of the Manual--
of the Military Commissions Act specifically, to show that Congress
clearly intended the two standards to be different.

MJ [CAPT ALLRED]: | agree that they are different. The
guestion is: What instruction is correct to give to the members? And
the defense proposed something that | thought was pretty close and
that didn't have--948a?

CTC [MR. TRIVETT]: Yes, sir.
MJ [CAPT ALLRED]: There is not a definition here of that term.
What changes are you proposing to the draft instruction?

CTC [MR. TRIVETT]: The prosecution's--the prosecution believes
that the members can look just at the term “in the context of and
associated with armed conflict.” It doesn't have any specific terms
that have not already been defined for them, the “armed conflict”
being the only one that requires a definition or a legal definition.

They simply must make a determination that the accused's action was
part of a larger war effort as opposed to a direct participation in
the hostilities. Not every one of the accused's actions that he took
was necessarily part of the war effort.
MJ [CAPT ALLRED]: Uh-huh.
CTC [MR. TRIVETT]: Butthey must just be able to determine that

the ones that we have alleged, in fact, are. So we would----
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MJ [CAPT ALLRED]: So you prefer that | give no instruction
other than that definition?

CTC [MR. TRIVETT]: Other than that--yes, sir.

MJ [CAPT ALLRED]: Other than----

CTC [MR. TRIVETT]: Other than in the context of and associated
with an armed conflict, “armed conflict” having been defined earlier
in the instructions.

CDC [MR. MCMILLAN]: Your Honor, the defense would offer a
comment if appropriate or----

MJ [CAPT ALLRED]: Uh-huh. Sure.

CDC [MR. MCMILLAN]: Your Honor, we think the instruction, as
set forth in your current iteration, is correct. That language was
purposefully chosen as an element of each of the offenses. That in
the context of and associated with were deliberately intended to be
criteria and were not wholly redundant and superfluous, and it's just
a standard doctrine of statutory construction not to render words
superfluous.

The authority that we cited to the Court in our proposed
instruction was drawn from other law of war tribunals, such as the
international criminal tribunal for the former Yugoslavia, the Tadic
case and so forth, where there is authority set out in some of the

reported opinions lending--elaborating on what the nexus needs to be
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between an act and an armed conflict, and we thought that we took a
fairly conservative approach that gave--that gave meaning to this.

The--this does not set out the standard in 948a, which |
believe the prosecution is referring to the definition of unlawful
enemy combatant, which references purposefully and materially
supporting hostilities or engaged in hostilities. If anything, that
standard and that definition of unlawful combatant is a higher
standard that scholars recognize as direct engagement in hostilities.
This standard as set forth in your instruction we think is, you know,
it's appropriate as written for the reasons stated.

MJ [CAPT ALLRED]: Okay. Well, I'm inclined to leave it in
there. I don't know that it's wrong. | certainly don't intend to
give an instruction that mimics the definition of unlawful combatant.

CTC [MR. TRIVETT]: And certainly that's not what the government
is asking for, sir.

MJ [CAPT ALLRED]: Uh-huh.

CTC [MR. TRIVETT]: We simply--we cited to 948a to show that
there are two distinct different things. Not that you should cite to
948a, but the concern is that when we get into a lot of the specifics
of what they are supposed to or required to find, it very much
narrows the context of the accused's participation. We think that's
just an incorrect standard rule of law. If you look to what's cited

by the defense, one of the sources that they cite is Michael N.
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Schmidt, “Humanitarian Law and Direct Participation in Hostilities.”
That's one of the things that they cite.
MJ [CAPT ALLRED]: | read that article over the weekend and |
believe that that was--that was—you’re right. That's a good point.
That--that was discussing the concept of direct participation.

CTC [MR. TRIVETT]: And the Prosecutor v. Tadic that they have

cited to specifically says they need to be satisfied that each of the

alleged acts was, in fact, closely related to the hostilities.

That's okay. That makes sense. We are comfortable with that.
MJ [CAPT ALLRED]: And I chose those words--uh-huh.

CTC [MR. TRIVETT]: But we are not comfortable with the fact
that there has to be some type of geographic proximity to the armed
conflict itself. You know, clearly, someone sending war money and
material from the United States to Afghanistan would be engaging in
actions that were in the context of and associated with an armed
conflict if, in fact, they were aware that the money they were
sending were going to be helping al Qaeda in its war against America.
There would be no geographic proximity at all, necessarily.

MJ [CAPT ALLRED]: Well, the instruction says “conduct of the
accused that occurs at a distance from the area of the conflict can
still be in the context of and associated with armed conflict as long
as it was closely and substantially related to hostilities.”

CTC [MR. TRIVETT]: Yes, sir.
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MJ [CAPT ALLRED]: Doesn't that give you what you want?

CTC [MR. TRIVETT]: It does, but it seemingly contradicts
something earlier in the definition, sir.

MJ [CAPT ALLRED]: Uh-huh.

CTC [MR. TRIVETT]: Where it says that you may consider at a
place in which the armed conflict is under way. It seems to be at
odds with itself, the definition.

MJ [CAPT ALLRED]: Okay.

CTC [MR. TRIVETT]: Which is why we would request that that--
that the geographic proximity just be stricken completely because we
don't think it's required.

CDC [MR. MCMILLAN]: It appears earlier as a factor and then
it's qualified appropriately in your final sentence, Your Honor.

MJ [CAPT ALLRED]: Well, | see what you're trying to point out.
It does seem to be internally inconsistent----

CTC [MR. TRIVETT]: Yes, sir.

MJ [CAPT ALLRED]: If the only two criteria are the phrase “at a
place in which armed conflict is under way” and the last sentence,
which suggests that it doesn't have to be at a place in which armed
conflict is under way. What | intended to do is list a number of
criteria like | had done for the definition of armed conflict itself.

That would help them determine whether it took place in the context

of an armed conflict. Okay. Let's see.
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So the criteria | have drafted include whether the acts of
the accused occurred during the period of an armed conflict. That's
clearly required.

CTC [MR. TRIVETT]: Yes, sir.

MJ [CAPT ALLRED]: Okay. As defined above. “At the place in
which armed conflict is under way,” you have a problem with that
language?

CTC [MR. TRIVETT]: Yes, sir.

MJ [CAPT ALLRED]: Were performed while the accused acted on
behalf of or under the authority of a party to the armed conflict?

CTC [MR. TRIVETT]: I don't think there's a concern in this case
about that.

MJ [CAPT ALLRED]: Okay. Whether they constituted or were
closely and substantially related to hostilities occurring during the
armed conflict.

CTC [MR. TRIVETT]: There was no problem with that either.

MJ [CAPT ALLRED]: Okay. So your only problem with this whole
sentence is “at a place in which armed conflict is under way.”

CTC [MR. TRIVETT]: Yes, sir. Our first position would be that
we think they need no definitions other than the definition of armed
conflict to make the determination if it was in the context of and

associated with. But that being said, if you feel the need to give
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them further instructions, those are the two instructions that we
would request be excised.

MJ [CAPT ALLRED]: Two?

CTC [MR. TRIVETT]: Well, the two: the geographic proximity
issues within that definition.

MJ [CAPT ALLRED]: Well, the second reference to geographic
proximity gives you the ability to argue that something that occurs
at a distance from the area of conflict can still be in the context
of. Isn't that what you want?

CTC [MR. TRIVETT]: Absolutely. We want the ability to argue
that. We feel we have the ability to argue that regardless of
whether or not that's in there.

MJ [CAPT ALLRED]: Okay.

CTC [MR. TRIVETT]: There's nothing incorrect about keeping that
in there, but two in there are----

MJ [CAPT ALLRED]: Okay. I'll delete then the phrase “at a
place in which armed conflict is under way,” because there is another
reference to the proximity to the armed conflict that allows both
sides to argue their positions. Okay. What's your third comment on
the instructions?

CTC [MR. TRIVETT]: Regarding the judicial notice of the Taliban

MJ [CAPT ALLRED]: Uh-huh.
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CTC [MR. TRIVETT]: ----and whether or not that’s relevant or
required at this point based on the fact that, at least as of now,
the affirmative defense is not being instructed upon.

MJ [CAPT ALLRED]: Well, okay. So you're saying if | don't give
the affirmative defense instruction that there's no need for judicial
notice?

CTC [MR. TRIVETT]: Yes, sir, seemingly. Well, it's confusing
if it's not related to a prior case.

MJ [CAPT ALLRED]: Well, I don't know. | think the defense
still needs the ability to argue several of their theories of the
case, including the possibility that Mr. Hamdan intended to deliver
the missiles to the Taliban, that they were a lawful fighting force,
and that therefore it wasn't an intent to support international
terrorism, which is driving missiles to the front. So I'm going to
leave that in there for whatever purposes it may serve, even if |
don't give the affirmative defense instruction. | think the defense
needs to have the ability to make that argument.

CTC [MR. TRIVETT]: Yes, sir.

MJ [CAPT ALLRED]: Those are the three points raised by the
government?

CTC [MR. TRIVETT]: Yes, sir.
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MJ [CAPT ALLRED]: Well, you are absolutely right on the first
one. You got what you wanted on the second one and you lost on the
third one. I'd say that's batting pretty good. Okay?

CTC [MR. TRIVETT]: Yes, sir. Thank you, sir.

MJ [CAPT ALLRED]: Okay. Defense, what are your comments on the
proposed instructions?

CDC [MR. MCMILLAN]: Your Honor, the defense also has three
points that it would like to make in way of objection to the current
iteration of the instructions. First, we would just like on the
record the position of the defense that the instruction on armed
conflict that the defense submitted we believe is the correct one.
Admittedly, the instruction that's contained in this iteration goes
some distance, but we believe that the more complete explanation is
as set forth in our own. We do understand the Court is attempting to
balance length of instruction versus other considerations. We are--
we are----

MJ [CAPT ALLRED]: I'm trying to make it simple enough for the
members to understand as well. Your proposed instruction on armed
conflict was two single-spaced pages.

CDC [MR. MCMILLAN]: Our particular--that's correct, Your Honor.
And we think that it draws the necessary distinction. We understand
the Court's concern. We are patrticularly focused on the statement in

the instruction regarding statements of political leaders one way or
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the other, which we think is not an appropriate consideration, but is
more likely to be the result of political propaganda and the
appropriate factors to see whether actual hostilities are under way.
We do want to just make that record.

MJ [CAPT ALLRED]: Well, | appreciate all the work you went to.
Your proposed instructions on this point were very, very thorough and
supported by citations to international law scholars that I've read
and that | respect over the weekend.

Okay. So | see your very first opening phrase as it's
referenced to objective criteria rather than to policy statements or
political concerns.

Well, | mean, in a way, this proposed instruction gives you

the ability to argue one of your central themes.

CDC [MR. MCMILLAN]: It does, your Honor.

MJ [CAPT ALLRED]: Which is that, the rules of engagement
represent a statement by one of the parties that there was no
conflict.

CDC [MR. MCMILLAN]: Absolutely correct, and for that reason,
we’re not attempting to state that this is entirely incorrect. It's
--we would like to preserve on the record, however, the position that
we think the proposed instruction from the defense is the more

complete statement of the relevant considerations and focus
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particularly on that one issue that | mentioned involving political
statements from leadership.

MJ [CAPT ALLRED]: So that's the rub then, is the political
statement? Clearly your proposed instruction is more complete than
mine, but | felt like two full pages that distinguish between
international and non-international armed conflict and et cetera was
just too much. Government response to an internal threat that was
more than the members needed. But let's look at the phrase that
particularly bothers you.

CDC [MR. MCMILLAN]: It appears about a little more than halfway
down the paragraph: “Statements of the leaders of both sides
indicating their perceptions regarding the existence of an armed
conflict, including the presence or absence of a declaration to that
effect.” That is what we would regard as what's most troubling to
the defense about the instructions. We don't think that is a correct

MJ [CAPT ALLRED]: You don't think those would be relevant to
determining whether or not there was an armed conflict in place?

CDC [MR. MCMILLAN]: They can be relevant in so far as they
indicate whether or not actual hostilities are under way, whether or
not they correctly state facts. But as standing alone, a statement
that we are at war when in fact we're not at war, | would be

concerned that the members might be misled or confused that a mere
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statement that does not reflect an accurate assessment of the facts
could be deemed sufficient, so----

MJ [CAPT ALLRED]: Well, once again, this gives you the ability
to argue yet another of your themes. Okay. | think I'm going to
leave that in there as one of several criteria. And this paragraph,
to be honest, says the parties may argue the existence of other facts
and circumstances. So | want to give both sides the ability to argue
their theories without suggesting the correct answer to the members
and to give you the ability to suggest other factors. So I'll
overrule that objection.

CDC [MR. MCMILLAN]: Okay. Thank you.

The second objection that we have, Your Honor, is the
defense believes that Mr. Hamdan is entitled to the affirmative
defense instruction on protected status under the Third Geneva
Convention. We understand that the defense has a burden of
introducing or pointing to some evidence in the record in order to
raise that affirmative defense. We believe that there is some
evidence that has come into this record over the past two weeks
sufficient to establish that Mr. Hamdan was a civilian, that he had
authorization to accompany armed forces although, like civilian
contractors in modern armed forces, he didn't necessarily spend a

hundred percent of his time with that armed force.
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MJ [CAPT ALLRED]: We did.
DC [LCDR MIZER]: Okay.
MJ [CAPT ALLRED]: There have been slight changes made since the
interpreter got their version, but | think--think they'll be able to

follow along pretty well.

BAILIFF: All rise [al ] persons did as directed and the nenbers

entered the courtroon.
[The R M C 803 session termnated and the mlitary comm ssion
commenced at 0952, 4 August 2008. ]

MJ [CAPT ALLRED]: Good morning, members. Please be seated
persons did as directed]. Counsel, members of the gallery, can be
seated.

There are only six of you this morning. It looks like our
alternate juror decided to go back to work. That's fine. We have
our primary panel here.

Members, if you would take a moment and look at the copy of
the charges that was given to you at the beginning of the case, under
Specifications 3 and 4 of Charge Il, these are specifications in
which the accused is charged with providing material support to
terrorism by transporting surface to air missiles. | have granted a
motion for a finding of not guilty as to that specification as
charged and will instruct you instead on the lesser included offense

of attempting to provide material support to terrorism.
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And so as you look at the specification, please insert the
words "attempt to" before the word "provide" in both Specifications 3
and 4 under Charge Il. Very good. It looks like those changes have
been made.

I'm going to read you now 19 pages of detailed
instructions. | will give you this copy to take with you into
deliberations when you retire. There's no need to try to keep this
all straight as we go through it.

Members of the Court: When you close to deliberate and
vote on the findings, each of you must resolve the ultimate question
of whether the accused is guilty or not guilty based upon the
evidence presented here in court and upon the instructions which |
will now give you. My duty is to instruct you on the law. Your duty
is to determine the facts, apply the law to the facts, and determine
the guilt or innocence of the accused. The law presumes the accused
to be innocent of the charges against him.

At the end of my instructions, you will hear an exposition
of the facts by counsel for both sides as they view them. Bear in
mind that the arguments of counsel are not evidence. Argument is
made by counsel in order to assist you in understanding and
evaluating the evidence. But you must base your determination of the
issues in this case on the evidence as you remember it and apply the

law as | instruct you.
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During the trial, some of you took notes. You may take your notes
with you into the deliberation room and consult them. Your notes are
not a substitute for the record of trial.

I will now advise you of the elements of each offense
alleged against the accused.

In Specification 1 of Charge I, the accused is charged with
the offense of conspiracy. In order to find the accused guilty of
this offense you must be convinced by legal and competent evidence of
each of the following elements beyond a reasonable doubt:

The first element: Between about February of 1996 and
about 24 November 2001, Mr. Hamdan entered into an agreement with
Usama bin Laden, Ayman al Zawahiri, Sheik Said al Masri, Muhammad
Atef, also known as Abu Hafs al Masri, Saif al Adel or various other
members of al Qaeda organization, known or unknown, to commit one or
more of the following substantive offenses triable by military
commission: attacking civilians, attacking civilian objects, murder
in violation of the law of war, destruction of property in violation
of the law of war, or terrorism.

The second element is that Mr. Hamdan knew the unlawful
purpose of the agreement and joined willingly with the intent to
further the unlawful purpose.

The third element: While this agreement continued to exist

and while Mr. Hamdan remained a party to the agreement, Mr. Hamdan
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knowingly committed at least one of the following overt acts for the
purpose of bringing about one of the objects of the agreement:
served as a bodyguard for Usama bin Laden; served as a driver for
Usama bin Laden; transported and delivered weapons, ammunition or
other supplies to al Qaeda members and associates; drove or
accompanied Usama bin Laden to various al Qaeda training camps, press
conferences or lectures; or received weapons training in Afghanistan.

The fourth element is that this conduct occurred in the
context of and was associated with an armed conflict. Proof that the
offense of attacking civilians, attacking civilian objects, murder in
violation of the law of war, destruction of property in violation of
the law of war, or terrorism actually occurred is not required;
however, it must be proved beyond a reasonable doubt that the
agreement included every element of at least one of the offenses the
government has alleged as objects of the conspiracy.

At least four of the six members must agree on the same
object of the conspiracy to find that that conspiracy existed. The
agreement in a conspiracy does not have to be in any particular form
or expressed in formal words. It is sufficient if the minds of the
parties reach a common understanding to accomplish the object of the
conspiracy and this may be proved by the conduct of the parties.

The agreement does not have to express the manner in which

the conspiracy is to be carried out, or what part each conspirator is
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to play. The overt act required for this offense does not have to be
a criminal act, but it must be a clear indication that the conspiracy
is being carried out. The overt act may be done either at the time
of or following the agreement. The overt act must clearly be
independent of the agreement itself, that is it must be more than
merely the act of entering into the agreement or an act necessary to
reach the agreement.

You are advised that there is no requirement that all co-
conspirators be named in the specification or that all co-
conspirators be subject to trial by military commission.

You will note that more than one overt act has been listed
in Specification 1. You may find Mr. Hamdan guilty of conspiracy
only if you are convinced beyond a reasonable doubt that he
personally committed at least one of the overt acts described in the
specification and that such act was indeed an act in furtherance of
the alleged agreement. Accordingly, if you find beyond a reasonable
doubt that Mr. Hamdan committed one or more such overt acts but not
all of them, your findings should reflect this by appropriate
exceptions.

At least four of the members present when the vote is taken
must concur that the accused committed the same overt act. Thus, you
may find Mr. Hamdan guilty of Specification 1 under Charge | if you

find beyond a reasonable doubt that he conspired to do any of the
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following: Conspiracy to attack civilians would require you to find
beyond a reasonable doubt that Mr. Hamdan entered into an agreement
to intentionally direct attacks against the civilian population as
such, or against individual civilians not taking direct part in
hostilities; that Mr. Hamdan knew or should have known the factual
circumstances that established the civilian status; that Mr. Hamdan
knew the unlawful purpose of the agreement and joined willingly with
the intent to further the unlawful purpose;

That Mr. Hamdan committed an overt act in furtherance of
the agreement and that the agreement and the intended act on
civilians took place in the context of and was associated with an
international armed conflict. The intent required for this offense
precludes its applicability with regard to collateral damage or
death, damage, or injury incident to a lawful attack.

To find the accused guilty of a conspiracy to attack
civilian objects, you must find beyond a reasonable doubt that Mr.
Hamdan entered into an agreement to intentionally direct attacks
against civilian property, that is property that was not a military
objective; that Mr. Hamdan knew the unlawful purpose of the agreement
and joined willingly with the intent to further the unlawful purpose;
that Mr. Hamdan committed an overt act in furtherance of this
agreement; and that the agreement and the intended attack on civilian

objects took place in the context of and was associated with an
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international armed conflict. The intent required for this offense
precludes its applicability with regard to collateral damage or
death, damage, or injury incident to a lawful attack.

Military objectives are those objects during an armed
conflict which, by their nature, location, purpose or use effectively
contribute to the opposing force's war-fighting or war-sustaining
capability and the total or partial destruction, capture, or
neutralization of which would constitute a definite military
advantage to the attacker under the circumstances at the time of the
attack. Civilian objects are those objects that do not qualify as
military objectives.

In order to find Mr. Hamdan guilty of conspiracy to commit
murder in violation of the law of war, you must find beyond a
reasonable doubt that Mr. Hamdan entered into an agreement to
intentionally kill one or more persons in violation of the law of
war; that Mr. Hamdan knew the unlawful purpose of the agreement and
joined willingly with the intent to further the unlawful purpose;
that Mr. Hamdan committed an overt act in furtherance of the
agreement; and that the agreement and the intended murder took place
in the context of and was associated with an armed conflict.

A killing violates the law of war where a combatant,
whether lawful or unlawful, intentionally and without justification

kills civilians not taking part in hostilities, military personnel
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placed hors de conbat by sickness, wounds or detention, or military
medical or religious personnel.

In order to find Mr. Hamdan guilty of conspiracy to destroy
property in violation of the law of war, you must find beyond a
reasonable doubt that Mr. Hamdan entered into an agreement to
intentionally and without consent destroy property of another which
is not a military objective; that Mr. Hamdan knew the unlawful
purpose of the agreement and joined willingly with the intent to
further the unlawful purpose; that Mr. Hamdan committed an overt act
in furtherance of the agreement; and that the agreement and the
intended destruction of property took place in the context of and was
associated with an armed conflict.

Military objectives and civilian objects were defined on
page 3. Those definitions apply to this specification as well.

In order to find Mr. Hamdan guilty of a conspiracy to
commit terrorism, you must find beyond a reasonable doubt that Mr.
Hamdan entered into an agreement to intentionally kill or inflict
great bodily harm on one or more protected persons, or to engage in
an act that evinces a wanton disregard for human life in a manner
calculated to influence or affect the conduct of government or
civilian population by intimidation or coercion, or to retaliate
against government conduct; that Mr. Hamdan knew the unlawful purpose

of the agreement and joined willingly with the intent to further the
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unlawful purpose; that Mr. Hamdan committed an overt act in
furtherance of the agreement; and that the agreement and the intended
act of terrorism took place in the context of and was associated with
an armed conflict.

In order to be an act of terrorism, the act must be
wrongful. An attack on a military objective undertaken by military
forces of a state in the exercise of their official duties would not

constitute an act of terrorism. Protected persons are civilians not

taking an active part in hostilities, military personnel placed hor s

de conbat by sickness, wounds or detention, or military medical or
religious personnel.

If you have doubt that any overt act alleged in
Specification 1 was committed or that any overt act was committed in
furtherance of the alleged agreement, you may still reach a finding
of guilty so long as you conclude that Mr. Hamdan committed one of
the alleged overt acts in furtherance of the agreement, and all the
other elements of the offense are proved beyond a reasonable doubt,
but you must modify the specification to correctly reflect your
finding in this regard.

Those are the instructions with respect to Charge I,

Specification 1. Do you see in the specification which items are the

overt acts? [Affirmative response fromthe nenbers.]
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MJ [CAPT ALLRED]: Okay. In Specification 2 of Charge I, the
accused is charged with the offense of conspiracy to commit murder in
violation of the law of war. In order to find the accused guilty of
this offense, you must be convinced by legal and competent evidence
of each of the following elements beyond a reasonable doubt:

First, that on or about 24 November 2001, the accused
entered into an agreement to commit murder in violation of the law of
war;

Two, that Mr. Hamdan knew the unlawful purpose of the
agreement and joined willingly with the intent to further the
unlawful purpose;

Three, that in order to effect the object of the
conspiracy, Mr. Hamdan committed an overt act in furtherance of the
agreement by transporting one or more SA-7 surface to air missiles to
be ultimately used to unlawfully and intentionally kill United States
or coalition service members. Four, that the agreement and the
intended killing took place in the context of and were associated
with an armed conflict.

Proof that the offense of murder in violation of the law of
war actually occurred is not required. However, it must be proved
beyond a reasonable doubt that the agreement included every element
of this offense. The agreement in a conspiracy does not have to be

in any particular form or expressed in formal words. It is
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sufficient if the minds of the parties reach a common understanding
to accomplish the object of this conspiracy. And this may be proved
by the conduct of the parties. The agreement does not have to
express the manner in which the conspiracy is to be carried out or
what part each conspirator is to play.

The overt act required for this offense does not have to be
a criminal act, but it must be a clear indication that the conspiracy
is being carried out. The overt act may be done either at the time
of or following the agreement. The overt act must clearly be
independent of the agreement itself; that is, it must be more than
merely the act of entering into the agreement or an act necessary to
reach the agreement.

You are advised that there is no requirement that all co-
conspirators be named in the specification or that all co-
conspirators be subject to trial by military commission.

The definitions associated with this offense have been
discussed on page four of these instructions. Those definitions also
apply here.

In Specification 1 of Charge Il, the accused is charged
with providing material support for an act of terrorism. In order to
find the accused guilty of this offense, you must be convinced beyond

a reasonable doubt of each of the following elements:
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First, between February 19, 1996 and November 24, 2001, the
accused provided material support or resources, to wit, his person
for training, his services as a driver and bodyguard for Usama bin
Laden, and his services transporting weapons or weapon systems to be
used in preparation for or in carrying out an act of terrorism;
second, that he knew or intended that the material support or
resources were to be used for carrying out an act of terrorism;
third, that the conduct took place in the context of and was
associated with an armed conflict.

In Specification 2 of Charge I, the accused is charged
with providing material support for an international terrorist
organization. In order to find the accused guilty of this offense,
you must be convinced beyond a reasonable doubt of each of the
following elements: One, between about February 1996 and November
24, 2001, the accused provided material support or resources, to wit,
his person for training, his service as a driver and bodyguard for
Usama bin Laden, and his services transporting weapons or weapon
systems to be used in support of al Qaeda, an international terrorist
organization engaged in hostilities against the United States.

Two, that he intended to provide such material support or

resources to al Qaeda, an international terrorist organization

engaged in hostilities against the United States;
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Three, that he knew that al Qaeda was engaged in or engages
in terrorism;

And four, that the conduct took place in the context of and
was associated with an armed conflict.

In Specification 3 of Charge lll, the accused is charged
with an attempt to provide material support for an act of terrorism
in violation of Section 950(t) of the Military Commissions Act. This
is a lesser included offense of the charged offense of providing
material support for an act of terrorism.

In order to find the accused guilty of this offense, you
must be convinced beyond a reasonable doubt of each of the following
elements:

First, on or about November 24, 2001, the accused did a
certain overt act, that is, he transported two SA-7 missiles;

Second, that the act was done with the specific intent to
commit the offense of providing material support for an act of
terrorism;

Third, that the act amounted to more than mere preparation;
that is, it was a substantial step and a direct movement toward the
provision of material support for an act of terrorism;

Fourth, that the act apparently tended to effectuate the
commission of the intended offense of providing material support for

terrorism, that is the act apparently would have resulted in the
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actual commission of the offense of providing material support for
terrorism except for an unexpected intervening circumstance, the
accused's capture, which prevented the completion of that offense;

Fifth, that the conduct took place in the context of and
was associated with an armed conflict.

Preparation consists of devising or arranging the means or
measures necessary for the commission of the attempted offense. To
find the accused guilty of this offense, you must find beyond a
reasonable doubt that the accused went beyond preparatory steps, and
his act amounted to a substantial step and a direct movement towards
the commission of the intended offense.

A substantial step is one that is strongly corroborative of
the accused's criminal intent and is indicative of his resolve to
commit the offense. Proof that the offense of material support for
terrorism actually occurred or was completed by the accused is not
required; however, it must be proved beyond a reasonable doubt that
at the time of the acts, the accused intended every element of the
offense of providing material support for a terrorist act. The
elements of the attempted offense providing material support for a
terrorist act and definitions have been described on page 7 of these

instructions under Specification 1 of Charge Il. They also apply

here.
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In Specification 4 of Charge Il the accused is charged with
an attempt to provide material support for an international terrorist
organization. In order to find the accused guilty of this offense
you must be convinced beyond a reasonable doubt of each of the
following elements:

First, that on or about November 24, 2001, the accused did
a certain overt act; that is, he transported two SA-7 missiles;

Second, that the act was done with the specific intent to
commit the offense of providing material support for an international
terrorist organization engaged in hostilities against the United
States;

Third, that the act amounted to more than mere preparation;
that is, it was a substantial step and a direct movement toward the
provision of material support for an international terrorist
organization;

Fourth, that the act apparently tended to effectuate the
commission of the intended offense of providing material support for
terrorism; that is, the act apparently would have resulted in the
actual commission of the offense of providing material support for an
international terrorist organization except for an unexpected
intervening circumstance, his capture, which prevented the completion

of that offense;
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Fifth, that the conduct took place in the context of and
was associated with an armed conflict.

The definition of preparation and the other supporting
instructions and definitions relevant to Specification 4 appear also
under Specification 3 and they apply to this offense.

In Specification 5 of Charge I, the accused is charged
with providing material support for an act of terrorism. In order to
find the accused guilty of this offense, you must be convinced beyond
a reasonable doubt of each of the following elements:

First, between about February 1996 and November 24, 2001,
the accused provided material support or resources, to wit, his
services as a driver for Usama bin Laden, to be used in preparation
for or in carrying out an act of terrorism;

Second, that he knew or intended that the material support
or resources were to be used for carrying out an act of terrorism;

And third, that the conduct took place in the context of
and was associated with an armed conflict.

In Specification 6 of Charge Il, the accused is charged
with providing material support for an international terrorist
organization. In order to find the accused guilty of this offense,
you must be convinced beyond a reasonable doubt of each of the

following elements:
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First, between about February 1996 and November 24, 2001,
the accused provided material support or resources, to wit, his
services as a driver for Usama bin Laden to be used in support of al
Qaeda, an international terrorist organization engaged in hostilities
against the United States;

Second, that he intended to provide such material support
or resources to an international organization;

Third, that he knew that such organization, al Qaeda, has

engaged in or engages in terrorism;

And fourth, that the conduct took place in the context of
and was associated with an armed conflict.

In Specification 7 of Charge Il, the accused is charged
with providing material support for an act of terrorism. In order to
find the accused guilty of this offense, you must be convinced beyond
a reasonable doubt of each of the following elements:

First, between about February 1996 and November 24, 2001,
the accused provided material support or resources to wit, his
services as a bodyguard for Usama bin Laden to be used in preparation
for or in carrying out an act of terrorism;

Second, that he knew or intended that the material support
or resources were to be used for carrying out an act of terrorism;
and third, that the conduct took place in the context of and was

associated with an armed conflict.
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In Specification 8 of Charge Il, the accused is charged
with providing material support for an international terrorist
organization. In order to find the accused guilty of this offense,
you must be convinced beyond a reasonable doubt of each of the
following elements:

First, between about February 1996 and November 24, 2001,
the accused provided material support or resources, to wit, his
services as a bodyguard for Mr. bin Laden to be used in support of al
Qaeda, an international terrorist organization engaged in hostilities
against the United States;

Second, that he intended to provide such material support
or resources to an international terrorist organization;

Third, that he knew such organization has engaged in or
engages in terrorism; and fourth that the conduct took place in the
context of and was associated with an armed conflict.

With respect to Specifications 1, 3, 5, and 7 of Charge I,
“terrorism” is defined as the intentional killing or the intentional
infliction of great bodily harm on one or more protected persons, or
intentionally engaging in acts that evince a wanton disregard for
human life in a manner calculated to influence or affect the conduct
of government or a civilian population by intimidation or coercion,

or to retaliate against government conduct.
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With respect to each of the eight specifications under
Charge I, “material support or resources” means any property,
tangible or intangible, or service, including currency or monetary
instruments or financial securities, financial services, lodging,
training, expert advice or assistance, safe houses, false
documentation or identification, communications equipment,
facilities, weapons, lethal substances, explosives, personnel--
meaning one or more individuals who may be or include oneself--and
transportation, except for medicine or religious materials.

In order to be an act of terrorism, the act must be
wrongful, which means that it was undertaken without legal
justification or excuse. An act--an attack on a military objective
undertaken by military forces of a state in the exercise of their
official duties would not constitute an act of terrorism.

To convict the accused of providing material support for an
act of terrorism, the government must prove beyond a reasonable doubt
that the accused knew or intended to provide support for either the
preparation for or the execution of a specific act of terrorism. The
offense is inherently forward-looking and the accused cannot be
convicted for providing material support for past acts of terrorism.

To convict the accused of providing material support for an
international terrorist organization, the government most prove

beyond a reasonable doubt that in providing material support or

3751

Filed with TJ Appellate Exhibit 617F (AAA)
19 April 2019 Page 343 of 489

UNCLASSIFIED//FOR PUBLIC RELEASE



10

11

12

13

14

15

16

17

18

19

20

21

22

23

UNCLASSIFIED//FOR PUBLIC RELEASE
resources, the accused did so knowing that the material support or
resources could or would be utilized to further the activities of the
international terrorist organization and not merely the personal
interests of al Qaeda's individual members.

With respect to each of the ten specifications before you,
the government must prove beyond a reasonable doubt that the actions
of the accused took place in the context of and that they were
associated with armed conflict. In determining whether an armed
conflict existed between the United States and al Qaeda and when it
began, you should consider the length, duration, and intensity of
hostilities between the parties, whether there was protracted armed
violence between governmental authorities and organized armed groups,
whether and when the United States decided to employ the combat
capabilities of its armed forces to meet the al Qaeda threat, the
number of persons killed or wounded on each side, the amount of
property damage on each side, statements of the leaders of both sides
indicating their perceptions regarding the existence of an armed
conflict, including the presence or absence of a declaration to that
effect, and any other facts or circumstances you consider relevant to
determining the existence of armed conflict.

The parties may argue the existence of other facts and
circumstances from which you might reach your determination regarding

this issue. In determining whether the acts of the accused took
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place in the context of and were associated with an armed conflict,
you should consider whether the acts of the accused occurred during
the period of an armed conflict as defined above, whether they were
performed while the accused acted on behalf of or under the authority
of a party to the armed conflict, and whether they constituted or
were closely and substantially related to hostilities occurring
during the armed conflict and other facts and circumstances you
consider relevant to this issue.

Counsel may address this matter during their closing
arguments, and may suggest other factors for your consideration.
Conduct of the accused that occurs at a distance from the area of
conflict can still be in the context of and associated with armed
conflict, as long as it was closely and substantially related to the
hostilities that comprised the conflict.

A number of pretrial statements by the accused have been
admitted into evidence through the testimony of various federal
agents. The defense has introduced evidence that the accused's
statements were obtained without any warning or advisement of a right
to remain silent, and that this was the result of a formal policy
decision not to give any such warnings. | have determined that these
statements were admissible in a trial by military commission without
such warnings. You must decide the weight or significance, if any,

such statements deserve under all the circumstances.
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In deciding what weight or significance, if any, to give to
the accused's statements, you should consider the specific evidence
offered on the matter, your own common sense and knowledge of human
nature, and the nature of any corroborating evidence, as well as the
other evidence introduced in this trial.

Evidence may be direct or circumstantial. Direct evidence
is evidence which tends directly to prove or disprove a fact in
issue. If a fact in issue was whether it rained during the night,
for example, testimony by a witness that he saw it rain would be
direct evidence that it had rained. On the other hand,
circumstantial evidence is evidence which tends to prove some other
facts from which, either alone or together with some other facts or
circumstances, you may reasonably infer the existence or nonexistence
of a fact in issue. If there was evidence that the street was wet in
the morning, for example, that would be circumstantial evidence from
which you might reasonably infer that it rained during the night.

There is no general rule for determining or comparing the
weight to be given to direct or circumstantial evidence. You should
give all the evidence the weight and value you believe it deserves.

I have instructed you that with respect to Specifications
2, 4, 6 and 8 under Charge I, the government must prove beyond a
reasonable doubt that the accused actually intended that his support

be used for an international terrorist organization. Direct evidence
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of intent is often unavailable. The accused's intent, however, may
be proved by circumstantial evidence, that is, by facts or
circumstances from which you may reasonably infer the existence of
such an intent.

In deciding this issue, you must consider all the relevant
facts and circumstances, including but not limited to evidence that
he did or did not know a particular matter at a particular time, that
he was or was not told of plans then being prepared, his awareness or
lack of it regarding what Mr. bin Laden and al Qaeda were doing, and
the degree of his involvement in or agreement with those plans.

| have instructed you that with respect to Specifications
1, 3, 5, and 7 under Charge Il, you must be satisfied beyond a
reasonable doubt that the accused knew that the support he was
providing would be used for an act of terrorism. As with intent,
direct evidence of a person's knowledge is often unavailable. This
knowledge, like any other fact, may be proved by circumstantial
evidence. In deciding this issue, you must consider all relevant
facts and circumstances such as those you may consider with respect
to the issue of the accused's intent.

I have taken judicial notice that at all times relevant to
this case, the Taliban were the de facto government of Afghanistan
and that Taliban military personnel were serving as the regular armed

forces of the State of Afghanistan. | have also taken judicial
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notice that at all relevant times Afghanistan was a signatory to all
four of the Geneva Conventions of 1949. This means that you are now
permitted to recognize and consider those facts without further
proof. It should be considered by you as evidence with all the other
evidence in the case. You may, but are not required to, accept as
conclusive any matter | have judicially noticed.

You have the duty to determine the believability of the
witnesses. In performing this duty, you must consider each witness'
intelligence, ability to observe and accurately remember, sincerity
and conduct in court, and prejudices and character for truthfulness.

Consider also the extent to which each witness is either
supported or contradicted by other withesses or evidence, the
relationship each witness may have with either side, and how each
witness might be affected by the verdict. In weighing discrepancies
by a witness or between witnesses, you should consider whether they
resulted from an innocent mistake, a failure of memory, or a
deliberate lie.

Taking all these matters into account, you should then
consider the probability of each witness' testimony and the
inclination of the witness to tell the truth. The believability of
each witness’ testimony should be your guide in evaluating testimony

and not the number of witnesses called.
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An accused may be convicted based only on evidence before

the Court, and not on evidence of a general criminal disposition.
Each offense must stand on its own, and you must keep the evidence
respecting each offense separate. Stated differently, if you find or
believe that the accused is guilty of one offense, you may not use
that finding or belief as a basis for inferring, assuming, or proving
that he committed any other offense. If evidence had been presented
which is relevant to more than one offense, you may consider that
evidence with respect to each offense to which it is relevant. For
example, evidence has been presented with respect to Mr. Hamdan's
possession of missiles. You may consider that evidence with respect
to each of the offenses that relate to the possession of missiles.

The burden is on the prosecution to prove each and every
element of each offense beyond a reasonable doubt. Proof of one
offense carries with it no inference that the accused is guilty of
any other offense. If you have doubt about the time, place or manner
in which any of the offenses described in the specifications were
committed, but you are satisfied beyond a reasonable doubt that the
offense was committed at a slightly different time or place or in a
particular manner which differs slightly from the exact time, place,
or manner in the specification, you may make minor modifications in
reaching your findings by changing the time, place or manner in which

—in which the acts described in the specification were committed,
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provided that you do not change the nature or identity of the

offense.

As to any specification, if you have doubt that the

government has proven all of the times, places and manners charged in

the specification, you may still reach a finding of guilty so long as

all the elements of the offense are proved beyond a reasonable doubt,

but you must modify the specification to correctly reflect your

findings. For example, in a different context, if a young sailor

were accused of stealing a radio and a bike and you found that he

stole the bike but not the radio, you would find him guilty excepting

the words "the radio.” If a young soldier was convicted of an

unauthorized absence from the 1st of July to the 10th of July and you

found that he returned on the 8th of July, you would find him guilty,

except the words “10 July,” and substituting the words “8 July.”

Understand how those might work?

fromthe nenbers. ]

[Affirmative response

MJ [CAPT ALLRED]: | remind you that you may not infer that the

accused is guilty of any offense from the fact that some evidence was

presented in closed trial sessions. You also may not reach any other

inference adverse to the accused from the fact that a session of the

trial was closed to the public. You must evaluate open and closed

session evidence and witnesses using the same standards.
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Closed trial sessions to consider classified evidence are
the most satisfactory method for resolving the competing needs of the
government for the protection of purportedly classified information
and the rights of the accused to a public trial. You may not hold
the fact that there have been closed trial sessions in any way
against the accused. Closed trial sessions do not erode the
presumption of innocence which the law guarantees to the accused.
You have heard the testimony of Evan Kohlmann, Geoffrey Corn and
Brian Williams. These are known as expert witnesses because their
knowledge, skill, experience, training or education may assist you in
understanding the evidence or in determining a fact in issue. You
are not required to accept the testimony of an expert witness or give
it more weight than the testimony of an ordinary witness. You
should, however, consider their qualifications as experts.

Only you, the members of the Court, determine the
credibility of the withnesses and what the facts of this case are. No
expert witness or other witness can testify that the period of armed
conflict between the United States and al Qaeda began on any
particular date. To the extent that you believe that Professor Corn
or Mr. Kohlmann testified or implied that they believe the armed
conflict began on a particular date, you may not consider this as

evidence that the armed conflict did in fact began on that date.
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During the testimony of various witnesses who appeared
before you, they were asked whether they were aware of certain
matters counsel believed they should or might be aware of. These
were permissible questions. If the witness denied that they had
knowledge of the matters inquired into, there is no evidence before
you that those matters actually occurred. These questions were
permitted to test the basis of the witness' opinion and to enable you
to assess the weight to accord their testimony. You may not consider
the question for any other purpose.

You have heard evidence that before trial, various
witnesses made statements that may be inconsistent with their
testimony here in court. If you believe that an inconsistent
statement was made, you may consider the inconsistency in deciding
whether to believe that witness's in-court testimony. You may not
consider the earlier statements as evidence of the truth of the
matters contained in the prior statement. In other words, you may
only use them as one way of evaluating the witness’s testimony in
court. You cannot use them as proof of anything else.

For example, if a witness testifies in court that the
traffic light was green and you heard evidence that the witness made
a prior statement that the traffic light was red, you may consider

that prior statement in evaluating the truth of the in-court
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testimony. You may not, however, use the prior statement as proof
that the light was actually red.

You are further advised: first, that the accused is
presumed to be innocent until his guilt is established by legal and
competent evidence beyond a reasonable doubt; second, if there is a
reasonable doubt as to the guilt of the accused, that doubt must be
resolved in favor of the accused and he must be acquitted; third, if
there is a reasonable doubt as to the degree of guilt, that doubt
must be resolved in favor of the accused, in favor of the lower
degree of guilt as to which there is no reasonable doubt.

Finally, the burden of proof to establish the guilt of the
accused beyond a reasonable doubt is on the government. The burden
never shifts to the accused to establish his innocence or to disprove
the facts necessary to establish each element of each offense.

The term "reasonable doubt" does not mean a fanciful or
ingenuous doubt or a conjecture, but an honest, conscientious doubt
suggested by the material evidence or lack of it in the case. Itis
an honest misgiving generated by insufficiency of proof of guilt.

Proof beyond a reasonable doubt means proof to an evidentiary
certainty, although not necessarily to an absolute or mathematical
certainty. The proof must be such as to exclude not every hypothesis
or possibility of innocence, but every fair and rational hypothesis

except that of guilt.
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The rule as to reasonable doubt extends to every element of
each offense, although each particular fact advanced by the
prosecution that is not an element need not be established beyond a
reasonable doubt. However, if on the whole evidence you are
satisfied beyond a reasonable doubt of the truth of each and every
element, then you should find the accused guilty.

Bear in mind that only matters properly before the Court as
a whole should be considered. In weighing and evaluating the
evidence, you are expected to use your own common sense, your
knowledge of human nature and your knowledge of the ways of the
world. In light of all the circumstances in this case, you should
consider the inherent probability or improbability of the evidence.

Bear in mind you may properly believe one witness and
disbelieve several withesses whose testimony conflicts with the one.
The final determination as to the weight or significance of the
evidence and the credibility of the witnesses in this case rests
solely upon you.

You must disregard any comment or statement or expression
made by me during the course of the trial that might seem to indicate
any opinion on my part as to whether the accused is guilty or not
guilty, since you alone have the responsibility to make that

determination. Each of you must impatrtially decide whether the
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accused is guilty or not guilty according to the law | have given
you, the evidence admitted in court and your own conscience.
At this time, you will hear argument by counsel. As

counsel for the government has the burden of proof, the trial counsel
may open and close. Trial counsel's argument | am informed is
expected to be about an hour. Does anyone think we should take a
recess before we enter into a-—I see several happy faces suggesting
that's a good idea. Why don't we take about a ten-minute recess and
return to hear the prosecutor's opening argument--closing argument?

BAILIFF: All rise [all persons did as directed].

CTC [MR. TRIVETT]: Sir, the prosecution has one other issue to
bring up outside the members----

MJ [CAPT ALLRED]: Okay. [ The menbers departed the courtroom ]
[The mlitary comm ssion term nated and the R M C. 803 session
commenced at 1045, 4 August 2008. ]

MJ [CAPT ALLRED]: Allright. Please be seated [al | persons did
as directed].

Do we have an issue to take up outside the presence of the

members?

CTC [MR. TRIVETT]: Yes, sir. In regards to the instructions
given--and | apologize, sir, | missed this. But in conspiracy to
attack civilians and conspiracy to attack civilian objects, the

military judge included “international armed conflict.”
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MJ [CAPT ALLRED]: I noticed that | had that in there in a
couple of places and not in other places. That was----

CTC [MR. TRIVETT]: And I saw you corrected yourself--because
you had “international armed conflict” but only read “armed conflict”
in regard to murder in violation of the law of war.

MJ [CAPT ALLRED]: Okay. | can easily correct that. | noticed
that as | was reading along with a couple of other--okay. Why don't
you highlight those and I'll just correct them to the members before
we start your argument?

CTC [MR. TRIVETT]: Yes, sir.

MJ [CAPT ALLRED]: Anything else that | need to correct?

[No response.]

MJ [CAPT ALLRED]: Very good. Let's take a recess.
[The R MC. 803 session recessed at 1046, 4 August 2008.]
[The RMC. 803 session was called to order at 1058, 4 August 2008.
Al'l parties present when the comm ssion recessed were once again
present. ]

MJ [CAPT ALLRED]: | understand there might be another comment
about the instructions | need to hear before we call the members back
in.

CTC [MR. TRIVETT]: Yes, sir. In regards to murder in violation
of the law of war, sir, and how it was instructed, under the

definition of when a killing violates the law of watr, it's correctly
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[The RMC. 803 session was called to order at 0834, 28 July 2008.
Al'l parties present when the comm ssion recessed on 25 July were
present with the exception of the nenbers, who were present. M.
Corn, a defense wtness, was present via VIC ]
MJ [CAPT ALLRED]: The court's called to order.
Good morning. Are there any matters we need to pick up
before we call the members into the courtroom?
TC [LCDR STONE]: Yes, sir, if we may.
MJ [CAPT ALLRED]: Um-hum.
TC [LCDR STONE]: The prosecution would like to challenge this
witness and what he intends to say today, basically under the grounds
of 401, 402, 403, as well as Military Commission Rule 702, in that,
one, his testimony that will be offered invades the purview of the
military judge.
Secondly, it will also confuse the members and based
primarily on the fact that Professor Corn will--proffers that
operational rules of engagement is a de facto indicator of armed
conflict and that this is not an accepted position within the
international community.
He is--it is not--there's not scholarship on the article.
He personally hopes that this will be a movement to the trend and----

MJ [CAPT ALLRED]: Hopes, what?
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movement to create a trend in which status-based ROE and the movement

to status-based ROE will be the de facto determination of armed

conflict. That is not the legal standard right now. It was not the

legal standard in Handan v. Runsfel d, which said it was governed by

Common Article 3.

And in support of that, we would also say, his article,

which will be the substantial basis of his testimony, reflects this,

where he says on page 64, he has a proposal to adopt such standards.

On page 68, he suggests the adoption of a six-point Executive Order

to create this as a new triggering paradigm. And he recognizes on

page 70 that he is actually advocating for this, not that it is the

proposed standard on the determination of armed conflict.

Because of that, we feel that discussion of status-based

ROE from an expert in the law of war will confuse the jury. It's

unnecessary at this time.

| would also cite to the case

talks about: An attorney can't state his personal views of the law

Speck versus Jenson, where it

which governs that verdict. And what we have here would be Professor

Corn advocating as an expert witness his view that status-based ROE

is the determination of armed conflict, in contradiction of Geneva

Common Article 3, as well as set forth not only by the military

Commission's Act but also very specifically this court's
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determination of jurisdiction and--well, just those; Military
Commission's Act, Handan v. Runsf el d, and Common Article 3 and the
plain language of Common Article 3.
So we believe he should not be allowed to testify regarding
his proposal for a new standard.

MJ [CAPT ALLRED]: Well, okay. We'll see what the defense has
to say to that.

CDC [MR. MCMILLAN]: Good morning, Your Honor.

MJ [CAPT ALLRED]: Good morning.

CDC [MR. MCMILLAN]: The prosecution is attempting to
re-litigate the same motion that was presented to you several months
ago. The proffer of testimony from Professor Corn is precisely the
same as it was in the motion to--at the time that the motion was
litigated. And there is a June 13th order with your signature on it,
which recognizes that the testimony that Professor Corn proposes to
provide, and you summarized it correctly in your order as Professor
Corn will testify regarding a number of objective factors tending to
indicate whether state of armed conflict exists, including scope,
intensity, duration of hostilities, whether armed groups control
territory, demonstrating other aspects of sovereignty, and so forth.

You then held that the Government must prove that the

actions took place in the context of armed conflict. To do so, it
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intends to call witnesses, including expert witnesses, testifying
regarding facts indicating an armed conflict.

You wrote, quote, "Professor Corn will counter this
evidence with his own testimony regarding other factors suggested
that there was no state of armed conflict during all or part of the
charged period".

The Handan v. Runsfel d case does not set out any authority
on when an arm conflict exists in any binding fashion. That was also
litigated earlier this year in this court.

Common Atrticle 3, although I'm not able to quote it off the
top my head, does not purport to list out any set of criteria
determinative of when a state of armed conflict exists in a non-
international context. It sets out a set of protections, baseline
minimum protections that must be forwarded in that context.

Professor Corn will be talking about contemporary standards
under current international law, which are objective, pragmatic, de
facto conditions about when armed conflict exists. They include
standards you identified in your order of scope; duration and
intensity.

He also has a--an insight that one telling tool for
assessing the de facto objective conditions on the ground is to look
at Rules of Engagement, and that is--that is perfectly consistent in

the spirit of the international law as it currently exists, which
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will not look to propaganda, political statements, but will look to
whether actual hostilities are under way.
Rules of Engagement are one, not the only, but one factor
that are indicative of what's actually happening on the ground. This
is not an effort by this expert on the law of war to try to promote a
pet theory, so----
MJ [CAPT ALLRED]: Well, as | remember, the motion was
litigated, I--1 was not going to allow Professor Corn to be an expert
on international law. I--1 will be the one who instructs the members
on the law.
And to the extent you proffer him to teach them about the
international law, I'm going to be reluctant to let him testify.
| do think it's fair for him to talk about objective
factors that might indicate whether or not a period of armed conflict
existed, including what the rules of engagement were at any
particular time and place.
CDC [MR. MCMILLAN]: The situation is unchanged from the date of
the June 13th letter in that regard, Your Honor.
MJ [CAPT ALLRED]: Okay. Well----
TC [LCDR STONE]: If I may have Professor Corn's article where
he proposes a new standard marked as the next Appellant Exhibit and

pushed to you for--to review those sections of----

2800

Filed with TJ Appellate Exhibit 617F (AAA)
19 April 2019 Page 362 of 489

UNCLASSIFIED//FOR PUBLIC RELEASE



10

11

12

13

14

15

16

17

18

19

20

21

22

UNCLASSIFIED//FOR PUBLIC RELEASE

MJ [CAPT ALLRED]: ----1 have not had time to review a 70-page
law review article this morning, with the witness standing here ready
to testify and the members in the next room.

TC [LCDR STONE]: | would just like to have it marked and--
marked as the next Appellant Exhibit for the record.

MJ [CAPT ALLRED]: What good will that do?

TC [LCDR STONE]: Just create the record, sir----

MJ [CAPT ALLRED]: ----create the record?

TC [LCDR STONE]: ----with regards to his--his standard of--and
how he intends to----

MJ [CAPT ALLRED]: ----Well, I don't think it makes any sense to
have something attached as an appellate exhibit if no one is going to
read it.

TC [LCDR STONE]: Okay.

MJ [CAPT ALLRED]: We might have taken this up last week. 1
might have had time to read it.

What | would prefer to do, your--your objections are under
Rules 401, 402, 403, and what was the last one?

TC [LCDR STONE]: 702 with regards to the--401, 402, 403 on the
relevancy and the invasion and confusion of the jury--testifying to
invade the purview of you as the military judge to instruct on the

law.
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And then under 702, that he is--that he is really
effectively pushing his opinion with regards to an international
standard; and in doing so, it has not risen to the level of
international law, and that it should not be allowed to go to the
jury. And then that pushes back into the 403 argument, because then
that would then confuse them on the standard.

MJ [CAPT ALLRED]: Okay. Well, Rule 401 describes relevant
evidence.

TC [LCDR STONE]: Right.

MJ [CAPT ALLRED]: My sense is that testimony about the rules of
engagement and what rules of engagement were in play between 1996 and
2001 would be relevant to a determination of whether or not a period
of armed conflict existed. So I'll overrule that objection.

402 makes irrelevant evidence inadmissible. Because this
seems relevant, | don't find that to be a valid objection.

403 allows me to exclude relevant evidence if it would
confuse the members' prejudice, the issues, or waste the Court's
time, and I'll overrule that objection.

But with regard to 702, I'm not going to allow him to push
his opinion about an emerging international standard that he wants us
to adopt.

I'll allow him to testify about the rules of engagement,

what they were, when they were, what they mean. And if you have an
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objection during the course of his testimony if he's going too far,
I'll entertain that along the way. Okay?
TC [LCDR STONE]: Yes, sir.
MJ [CAPT ALLRED]: Has Professor Corn been following this, or
we've got the--the sound muted?
CDC [MR. MCMILLAN]: Professor Corn, can you hear me?
WIT [MR. CORN]: Yes, I've been following it, Your Honor.
CDC [MR. MCMILLAN]: Good morning, Professor.
WIT [MR. CORN]: Good morning.
MJ [CAPT ALLRED]: You understand the issues, Professor, and the
areas that counsel intend to ask you about, then?
WIT [MR. CORN]: Yes, Your Honor.
MJ [CAPT ALLRED]: Very good.
CDC [MR. MCMILLAN]: Your Honor, before we call in the members,
can I, on a technical point, make sure we have actual video that is
live and running? Although we have audio, it's a single, still
image.
MJ [CAPT ALLRED]: Professor Corn, could you move so we can tell
whether the picture on the screen is you or----
CDC [MR. SWIFT]: Memorex.
WIT [MR. CORN]: I'm waving.

MJ [CAPT ALLRED]: Okay. We don't have any video, apparently.
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CDC [MR. MCMILLAN]: There was an occasion where we might need
to reconnect the call; a few moments ago it seemed to be able to be
done without too much difficulty.

CDC [MR. SCHNEIDER]: No one has ever sat that still, with the
exception of Mr. McMillan, in all the years I've know him.
[ VTC was reconnected by the courtroomtechnician. ]

TC [LCDR STONE]: Sir, one other thing. This--Professor Corn is
being called by the defense, has been taken out of order.

MJ [CAPT ALLRED]: Thank you; I'll mention that to the members.

Professor Corn, are you still able to hear us?

WIT [MR. CORNJ: [ No response.]

MJ [CAPT ALLRED]: Professor, we can see you moving now. Can
you hear us?

WIT [MR. CORN]: I can hear you. Can you hear me?

MJ [CAPT ALLRED]: Yes. Looks like we're connected again. Are
we ready to call the members into the courtroom?

CDC [MR. MCMILLAN]: Yes.

MJ [CAPT ALLRED]: Bailliff, please call the members.

BAILIFF: All rise [al ]| persons did as directed and the nenbers

entered the courtroom.
[ The R M C. 803 session termnated and the mlitary conm ssion
conmenced at 0850, 28 July 2008.]

MJ [CAPT ALLRED]: Please be seated [al ] persons did as
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di rected].
Good morning. We're going to take a defense witness out of
order. He's testifying from Madrid, | believe. This is the only
time we could catch him in his schedule, so this is a defense
witness.

Trial Counsel, would you please swear the witness?

GEOFFREY S. CORN, Cvilian, was called as a witness for the defense

via video tel econference, was sworn, and testified as foll ows:
DI RECT EXAM NATI ON
Questions by the trial counsel:
Q [LCDR STONE]: Please take a seat [did as directed].
And then state your name, spelling your last name.
Your witness.
A [MR. CORN]: Geoffrey S. Corn, C-O-R-N.
Questions by the civilian defense counsel:
Q [MR. MCMILLAN]: Good morning, Professor. My name is Joe
McMillan, and I'm counsel for Defendant Salim Hamdan. Let me begin
first by thanking you for taking time out of your travel schedule to
testify from overseas.
Professor, can you begin by identifying your current
employer and the position you hold.
A [MR. CORN]: I'm an Associate Professor of Law at South Texas

College of Law in Houston, Texas.
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Q [MR. MCMILLAN]: And we'll go over it in more detail in a
moment, sir; but very briefly, you also served for over 20 years in
the United States Army; is that right?

A [MR. CORN]: That's correct. | enlisted in the Army in 1983,
attended Officer Candidate School, spent five years as a tactical
intelligence officer, went through the funded law program, and served
to the 21-year point as a Judge Advocate General Corps Officer, and
then spent one year as a Department of Defense civilian working at
the Pentagon in the Office of Judge Advocate General.

Q [MR. MCMILLAN]: And at what rank did you retire, Professor?

A [MR. CORN]: Lieutenant Colonel.

Q [MR. MCMILLAN]: Professor, I've explained to you that one of
the issues in this case is the date on which an armed conflict with
al Qaeda began; is that correct?

A [MR. CORN]: Yes.

Q [MR. MCMILLAN]: And you've been asked by the defense to
testify regarding factors suggestive of whether there was or was not
an armed conflict under way with al Qaeda in the period prior to
9/11; factors indicating the existence of an armed conflict, correct?

A [MR. CORN]: That's correct.

[ END OF PAGE]
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Q [MR. MCMILLAN]: And are you able to do that based on your

training and experience and any investigation that you may have felt
was necessary?

A [MR. CORN]: Ithink | am.

Q [MR. MCMILLAN]: Okay. Well, let's talk a little about your
training and experience beginning with your undergraduate degree.
You received a B.A. in History from Hartwick College in New York in
1983; correct?

A [MR. CORN]: Yes.

Q [MR. MCMILLAN]: And what did you do after obtaining that
undergraduate degree?

A [MR. CORN]: Well, that's the point where | decided | wanted
to be an Army officer, and the only path for me to do that was to
enlist in the Army as a private and then attend Officer Candidate
School.

So in the fall of 1983, | went to basic training at Fort
Leonard wood, Missouri, and upon completing basic training | went to
Fort Benning, Georgia to attend Officer Candidate School. |
graduated there on June 1st, 1984 with a commission as a Second
Lieutenant in the MI Branch. Attended the MI officer Basic Course,
Basic Airborne training, and then | was assigned to the 193rd

Infantry Brigade (Light) in Panama.
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| spent approximately three and a half years in Panama in
various positions as a tactical intelligence officer from the--what
is now USARSO level--I'm sorry.

Q [MR. MCMILLAN]: Well, let me ask you to----

A [MR. CORN]: Do you want me to----

Q [MR. MCMILLAN]: ----yeah, let me ask you to just describe
some of your responsibilities as a tactical intelligence officer
during that period of your career.

A [MR. CORN]: Well, a tactical intelligence officer's
responsibility is basically to provide the supporting commander and
staff with intelligence necessary for them to plan and execute their
missions. It's based on this concept, at least when | was trained,
of intelligence preparation in the battlefield.

It involves everything from participating in exercises
where you're trying to predict enemy courses of action, and assist
the operations officer in performing the most effective course of
action to recommend to the commander, to being involved in training,
familiarization of enemy weapons, maintenance of equipment assigned
to your--your personnel; a variety of issues.

And in Panama | was--1 left Panama before Operation Just
Cause, but | was in Panama when the situation with General Noriega
deteriorated. And at that point, | was assigned to the 1st of the

508 Airborne Infantry Battalion, and our focus became very
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significant real-time day-to-day threat assessment on what threats we
were going to confront from the Panamanian Defense Force and their
ostensible Cuban sponsors at that point.
Q [MR. MCMILLAN]: Okay. And then after leaving Panama, you
were accepted into the Judge Advocate General Corps; is that correct?
A [MR. CORN]: Well, first | attended the Intelligence Officer
Advanced Course. | was trained as an imagery analyst. And while |
was in that course, | learned that | was accepted for the funded law
program, and so for the next, basically three and a half years | was
a law student at George Washington University. | graduated in 1992
with a J.D., with highest honors, and then began my service as a
Judge Advocate General's officer by attending the JAG basic course;
and then my first JAG assignment was with the 101st Airborne Division
at Fort Campbell.

Q [MR. MCMILLAN]: And can you just briefly describe your duties
at Fort Campbell with the 101st.

A [MR. CORN]: | began, as most JAG officers do, as a legal
assistance attorney. | did that job for about five months, and then
| was moved to the criminal law division. Because of a personnel
shortage, | quickly ended up as the Chief of Criminal Law for that
office. And in that capacity | also was the trial counsel for the
Division Support Command and the 3d Brigade of the 101st Airborne

Division, the Rakkasan.
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So my primary focus was on the--the disposition, processing
of criminal law issues, and the development of the attorneys that
worked in that section; but my secondary function was to be a legal
advisor to the brigade and the DISCOM in their training for
operational missions.

Q [MR. MCMILLAN]: Okay. And did you then go on to obtain an
advanced law degree?

A [MR. CORN]: After leaving the 101st in 1996, that summer |
moved to Charlottesville, Virginia, where | attended the Judge
Advocate Graduate Course, and | earned a Master's of Law degree with
an emphasis in International and Operational Law.

Q [MR. MCMILLAN]: And you graduated first in your class out of
approximately 80 military judge advocates from all branches of the
service; is that--is that right?

A [MR. CORN]: That's correct.

Q [MR. MCMILLAN]: And you received an award for Outstanding
Achievement in International Law at that time; correct?

A [MR. CORN]: Correct.

Q [MR. MCMILLAN]: So, Professor, was it at this period in your
career that your focus on the international law was really more
pronounced?

A [MR. CORN]: I would say that--that was the point in my career

where my primary focus professionally shifted from Criminal Law to
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International Law. And following graduation, | stayed at the school
as a faculty member in the International Operation of Law Division
for three years.
Q [MR. MCMILLAN]: And did you teach courses--well, to whom were
you teaching courses at that school?

A [MR. CORN]: Three primary audiences. I'd say the flagship
program is the masters of law program. So we teach courses to all of
the graduate students, core courses, and then we teach--we taught
electives to students with a particular interest in international
law. | think electives | taught were advanced topics in the law of
armed conflict, a comparative law course, an advanced international
law course, and an operational law seminar.

We also teach the basic course, which are the new judge
advocates, and we teach what we call continuing legal education
courses, which are serving judge advocates both from the active and
reserve component and from the civilian component who return to the
school periodically for courses to enhance their expertise. And the
two courses we taught in that realm were a law of war workshop and an
operational law seminar.

Q [MR. MCMILLAN]: Did you publish articles on law of armed
conflict issues during this period?

A [MR. CORN]: 1did. That's the point in my career where |

first got interested in writing, | think, in publishing, and |
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published several articles on the law of armed conflict and | think
one or two on a broader national security law topics.

Q [MR. MCMILLAN]: You also taught as a guest lecturer in
schools in the United States and overseas on numerous occasions; is
that right?

A [MR. CORN]: That's correct.

Q [MR. MCMILLAN]: Then from 2001 to 2003, you moved on to
another position?

A [MR. CORN]: Well, after I left the JAG school, | spent a year
at Fort Leavenworth at the Command General Staff College. | finished
there in May of 2001, and was assigned as the Chief of International
and Operational Law for Headquarters of U.S. Army (Europe). | served
in that capacity from 2001 'til the summer of 2003.

Q [MR. MCMILLAN]: To whom were you providing legal advice in
that position?

A [MR. CORN]: We provided legal--well, the--The Judge Advocate
for U.S. Army (Europe), who was our boss, the Colonel that we worked
for, was the principal legal advisor to the Commander of U.S. Army
(Europe), initially General Meigs and--candidly, | can't recall who
replaced General Meigs; a four-star Army Commander, the Component
Commander for UCOM.

| think an equally significant aspect of that office is

providing what we might call technical legal support to subordinate
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judge advocate offices that are involved in the planning or execution
of operations. That included 5th Corps 1st Armor Division, 1st
Infantry Division, and all of the forces that were deployed at any
given time to Kosovo, Bosnia, or Macedonia.

Q [MR. MCMILLAN]: Did that advice involve advising on rules of
engagement?

A [MR. CORN]: Yes.

Q [MR. MCMILLAN]: And a whole range of operational law issues;
is that fair to say?

A [MR. CORN]: That is correct.

Q [MR. MCMILLAN]: Then from 2004 to 2005, what position did you
hold?

A [MR. CORN]: From 2004 to 2005, that was after | retired from
the Army, | was chosen as the special assistant on law of war matters
to Judge Advocate General of the Army, which is dual-hatted as the
Chief of the Law of War Branch for the Office of the Judge Advocate
General in the Pentagon.

Q [MR. MCMILLAN]: And just very briefly, what were your chief
responsibilities in that position?

A [MR. CORN]: Well, that--that job has--to--I think to best
explain it, within the law of war community in the Department of

Defense, there was--that position has always been regarded as kind of
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one of the--a handful of key positions for really setting DoD's law
of war interpretation posture.

It was held by many years--for many years by a great
colleague and a true expert in the law, W. Hayes Parks. He moved
over to the Department of Defense General Counsel's Office. That's
what opened the position, and | was fortunate enough to be selected
for it.

The range of issues that we would deal with spanned the
spectrum from reviewing new weapons systems and ammunition to ensure
compliance with the law of war, to providing technical support to
judge advocates who were deployed all over the world--Afghanistan,
Irag and various other places, helping them resolve issues they had
dealing with the law of war or the law of armed conflict;
participating as a member of the Department of Defense Law of War
Working Group, which is a group that is composed of representatives
from all the services, periodically State Department representation,
General Counsel's Office, Chairman's Office.

And it was a group that would meet usually about once a
week to try and, one--one, come up with consistent positions on
current issues of concern related to the law of armed conflict; and,
two, try and take a more forward-looking view and try and anticipate
issues that were on the horizon and begin to formulate positions on

those issues.
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Q [MR. MCMILLAN]: Okay. Thank you. Can you describe what you
did after leaving that position as special assistant to the Judge
Advocate General?
A [MR. CORN]: Well, my ambition had always been to teach law,
particularly after my experience at the JAG school. It is--it is not
an easy field to break into after a military career. | actually made
an attempt at it the year that | retired and was unsuccessful. |
chose to take the job, the civilian job at the Pentagon because |
thought it was a great position. And it was about halfway through
that year that | was contacted by South Texas, who expressed interest
in me joining their faculty. And when they came forward with the
offer, | decided to change positions and resign from the position at
the Pentagon that following summer, and since then I've been teaching
at the law school in Houston.
Q [MR. MCMILLAN]: And what are the areas of teaching and the
scholarly interest since you joined the law school in South Texas?
A [MR. CORN]: Well, teaching--my--my areas of teaching focus on
what | would say criminal law and national security law issues. |
teach the basic first semester criminal law course. | teach a class
on criminal procedure. | teach a course on ethics for prosecutors.
And the national security side, | teach a seminar in
national security law, a seminar on the law of armed conflict, and |

teach in summer programs. As a matter of fact, | just completed a
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summer course in Galway, Ireland, on terrorism and the law. I've
taught a course on international law in the summer.

From a scholarly perspective, my scholarship has focused
almost exclusively on national security law and the law of armed
conflict.

Q [MR. MCMILLAN]: And over the last ten years, you've published
numerous Law Review articles on law of war matters; correct?

A [MR. CORN]: Yes.

Q [MR. MCMILLAN]: And you've published books or book chapters
on international law and law of armed conflict issues?

A [MR. CORN]: That's correct.

Q [MR. MCMILLAN]: And you've published articles, as well, on
whether the rules of engagement can serve as a useful tool for
assessing whether an armed conflict exists?

A [MR. CORN]: I would just re-characterize it a little. 1've
published a series of articles that have attempted to--to figure out
how to best determine the existence of a period of armed conflict, if
there's an armed conflict between a state and a non-state
transnational group. And the ROE issue is--is part of that--that
scholarly exploration.

[ END OF PAGE]
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Q [MR. MCMILLAN]: When you say a transnational non-state group,
would that include a group like al Qaeda?

A [MR. CORN]: It would, and the--what | believe was the armed
conflict that existed between the United States and al Qaeda
beginning with the attacks of 9/11 was really the motivating
situation that--that pushed me to address these issues in this series
of articles, which, I may add, is going to be transformed into a
text--a textbook that's now under contract with Oxford University
Press.

Q [MR. MCMILLAN]: Professor, you've previously provided me with
a seven-page CV of your career; is that correct?

A [MR. CORN]: That's correct.

CDC [MR. MCMILLAN]: Your Honor, the defense has provided a copy
of Professor Corn's CV to the prosecution. We would like to request
that this be marked as the next appellate exhibit in order, Defense
Exhibit H.

MJ [CAPT ALLRED]: Defense Exhibit H or appellate exhibit?

CDC [MR. MCMILLAN]: Well, appellate exhibit in order.

MJ [CAPT ALLRED]: Very well.

CDC [MR. MCMILLAN]: Whichever the next one is.

MJ [CAPT ALLRED]: 1 think it's already an appellate exhibit
because it was attached to one of the motions, but it will be marked

as the next appellate exhibit in order.
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Q [MR. MCMILLAN]: Professor, does the CV, your current CV,
provide a full list of your publications?

A [MR. CORN]: It provides a full list of current publications.
There's a couple more in the works after this summer that are not on
there, but they haven't been published yet.

Q [MR. MCMILLAN]: Does it also list the many speeches,
lectures, and presentations you've given on law of armed conflict
issues?

A [MR. CORN]: Yes.

Q [MR. MCMILLAN]: And does it identify other areas of education
and experience that we haven't spoken about here today?

A [MR. CORN]: Yes.

CDC [MR. MCMILLAN]: Your Honor, the defense would tender
Professor Corn's CV--well, Your Honor, the defense would tender
Professor Corn as an expert on law of war matters going to factors
suggesting whether state of armed conflict exists.

TC [LCDR STONE]: Quick couple of questions, sir?

MJ [CAPT ALLRED]: Certainly.

VO R DI RE EXAM NATI ON
Questions by the trial counsel:

Q [LCDR STONE]: Good morning, Professor Corn. I'm Lieutenant

Commander Stone. We spoke----

A [MR. CORN]: Good morning.
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Q [LCDR STONE]: ----a little bit earlier. I'm looking at
you're CV. | just want to see if | get this right. You became a
lawyer in 1993; is that right?

A [MR. CORN]J: In 1992----

Q [LCDR STONE]: Okay.

A [MR. CORN]: ----1 graduated from law school.

Q [LCDR STONE]: All right. And from 1993 through 1997, you
worked in the Crim-Law Division?

A [MR. CORN]: 1993 to 1996, | worked primarily as a trial
counsel and chief of criminal law at Fort Campbell, but also as a
brigade legal advisor to the 3rd brigade and the DISCOM.

Q [LCDR STONE]: And your chief international law experience was
for two years, between June of 2001 and 2003, while on active duty?
A [MR. CORN]: Chief experience--in a position that was
exclusively focused on the practice of international law, that is
correct. Of course, there were the three years of teaching the
subject prior to that and the operational and international law

aspects of being a brigade legal advisor before that.

TC [LCDR STONE]: We have no objection to Professor Corn being
an expert in the law of war, but we are still--renew the concern with
regards to what his testimony may be, but we can qualify him as an
expert.

We have no objections.
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MJ [CAPT ALLRED]: Without objection, then, the Court will
recognize Professor Corn as an expert in the law of armed conflict
and specifically the rules of engagement, as an indicator, | think is
how you characterized it, of whether or not a state of armed conflict
exists.

I'll invite the government to object when they feel the
witness is straying outside his areas--area of expertise. Go ahead.

CDC [MR. MCMILLAN]: Thank you, Your Honor. The defense would
like to offer Professor Corn's CV as the next defense trial exhibit
in order, Defense Exhibit H.

MJ [CAPT ALLRED]: No--well----

TC [LCDR STONE]: | mean, we would----

MJ [CAPT ALLRED]: ----1 don't think that's relevant evidence
with respect to the offenses that are before the Court, and we
recognized him as a----

CDC [MR. MCMILLAN]: Very well.

MJ [CAPT ALLRED]: ----expert and we'll just hear his testimony.

CDC [MR. MCMILLAN]: Very well.

[ END OF PAGE]

2820

Filed with TJ Appellate Exhibit 617F (AAA)
19 April 2019 Page 382 of 489

UNCLASSIFIED//FOR PUBLIC RELEASE



10

11

12

13

14

15

16

17

18

19

20

21

22

23

UNCLASSIFIED//FOR PUBLIC RELEASE

CONTI NUED DI RECT EXAM NATI ON

Questions by the civilian defense counsel:

Q [MR. MCMILLAN]: Professor, based on your training and

experience that we've just reviewed, experience advising commanders

on law of war and on operational issues, are you able to identify

factors that indicate whether a state of armed conflict exists?

A [MR. CORN]: Well, I think the answer--the basis for that

answer is more than just my training and experience advising

commanders. It also involved my--the time I've devoted to studying

the law of armed conflict itself.

And | believe that the answer to that question is, yes,

that there are factors that international law establishes As relevant

for determining when a period of armed conflict exists, either in the

international sense or the non-international sense.

Q [MR. MCMILLAN]: So do I understand correctly, Professor, that

whether a state of armed conflict is deemed to exist may depend on

the nature of the conflict, as an international armed conflict on the

one hand or a non-international armed conflict on the other?

A [MR. CORN]: Well, I--let me try and answer that as best |

can. What | believe is that international law acknowledges that a

state of armed conflict triggers a fundamental package of rights and

obligations on the--for the participants in those armed conflicts.
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TC [LCDR STONE]: Objection. This goes beyond his----

A [MR. CORN]: ----is going to be dictated----

MJ [CAPT ALLRED]: Just a moment, Professor. We have an
objection.

TC [LCDR STONE]: Our objection is it's--one, it's a non-
responsive answer, and he's actually testifying as to his opinion
prior to setting out what any standard may be. We would prefer that
he set out what the standard is to see if it comports with the law,
and then allow him to testify with regards to what his opinion with
respect to the law may be, because if he's testifying beyond that,
then it would be objectionable.

CDC [MR. MCMILLAN]: Professor--Your Honor, these are
foundational questions that will attempt to elicit, then, the
opinions for which this expert has been qualified.

The prosecution, of course, will have ample opportunity to
cross-examine, but we would respectfully request a little latitude
in--in establishing certain foundational issues that will allow the
testimony to come forth.

MJ [CAPT ALLRED]: I'll give you a little latitude, but | want
you to remember that | don't want this expert testifying about what
the international law is.

CDC [MR. MCMILLAN]: Very well.

MJ [CAPT ALLRED]: That invades my province.
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CDC [MR. MCMILLAN]: Very well.

Q [MR. MCMILLANJ: Is it fair to say that there are different
factors indicating the existence of an armed conflict in
international conflict as opposed to a non-international conflict?

A [MR. CORN]: | believe that there are different analytical
criteria or factors that you would focus on to make that
determination, yes.

Q [MR. MCMILLAN]: Could you identify those with respect to each
of those two types of conflicts?

A [MR. CORN]: Well, as we--I'm trying to be cautious not to go
into territory that I think the judge has indicated | shouldn't, but
to frame my perspective, we start with what | would say is the basic
law-triggering paradigm; when two states have a dispute that results
in the intervention of armed forces, that is an international armed
conflict, and as a consequence of Common Article 2 and the customs
surrounding it, it brings into force the full corpus of the law of
armed conflict.

The law also acknowledges that a state can engage in an
armed conflict with an enemy that is not a state. That is a non-
international armed conflict. And--and the basis of this is Common
Article 3 and the custom that's emerged from it or surrounding it,
and it only provides that an armed conflict that's not international

brings into force a smaller package, if you will, of rights and
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obligations. It does not establish a definitive or determinative--
determinative standard for what an armed conflict is between a state
and a non-state entity. It instead instructs states to focus on the
de facto existence of hostilities----

Q [MR. MCMILLAN]: The----

A [MR. CORN]: ----between two groups.

TC [LCDR STONE]: | would--I would object that he's going into

areas which have not been determined to be actually what the
instructions will be and it invades the purview of the jury--or the
judge in terms of instructing what the law will be or is for this
case, as opposed to what Professor Corn believes that it is.

CDC [MR. MCMILLAN]: Well----

MJ [CAPT ALLRED]: I'm--members of the Court, as--at the
beginning of this trial, | indicated to you that | would instruct you
on what the law is at the end of all the evidence, and each of you
indicated you would follow my instructions as to the law.

At the end of the case, | will instruct you about the law
that you should apply in this case. In the meantime, Professor Corn
is trying to help you understand some of the factors that might
indicate whether or not there was a period of armed conflict.

So | will allow you to listen to his testimony even--even
though it may later have to be corrected by my instructions, but |

will give the defense some latitude.
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| think that I'm waiting for you to get to the discussion
of rules of engagement, so maybe you're still laying your foundations
to move into that area.

Q [MR. MCMILLAN]: Let me move quickly to the issue of rules of
engagement, Professor.

You mentioned the term de facto, | think, pragmatic as a
perspective that you thought was important in assessing whether an
actual armed conflict exists. And | ask you to elaborate on those
characteristics in assessing whether such a conflict exists.

A [MR. CORN]: The--in my opinion, based on my understanding of
the law, the Geneva Convention, particularly Articles 2 and 3 of
those conventions, were created in large measure to ensure that the--
the framework of regulatory authority provided by the law of armed
conflict could not be avoided by de jure characterizations or
political manipulations. So it adopted what virtually all experts in
the international community acknowledge as a de facto law triggering
paradigm.

That's why in the realm of state-versus-state conflict it
doesn't use the phrase war. War is a legal, internationally legally
charged term. It uses the term armed conflict, which was intended to
indicate a situation of hostilities between two opposing groups.

In the realm of non-international armed conflict that was--

that was carved out, if you will, by Common Article 3 of the
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convention, it was--it was acknowledged in the commentary that it was
more complicated to determine the line between peace and armed
conflict because you didn't have the neatness of two state forces
engaging in hostilities.

And so the commentary provided a variety of criteria--the
commentary is--is the--what we might call the kind of supplemental
reference book for the treaty provision--a variety of instructive
criteria to help states and other parties determine when the line
between peace and armed conflict had been crossed and, therefore, the
minimum humanitarian protections of Common Article 3 were--were in
force as a matter of law.

Q [MR. MCMILLAN]: The----

A [MR. CORN]: ----what the ROE issue, the genesis of the ROE
focus for me is based on one of those criteria. The criteria
establish, one of them, which was intended to be particularly
instructive of this threshold, was the nature of the response that
the government chose in the face of this threat.

And in the internal context, which was the predominant
focus of Common Atrticle 3, it really was a very effective de facto
criteria, because a state is going to intuitively respond to crime
with its law enforcement capability, but when there's a dissident
group that overwhelms that capability, then the state is going to be

forced to resort to military power----
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Q [MR. MCMILLAN]: How----

A [MR. CORN]: ----combat capability.

Q [MR. MCMILLAN]: Let me just----

A [MR. CORN]: And the commentary----

Q [MR. MCMILLAN]: ----Let me just stop you just to summarize,
if | got that correctly, Professor. In the context of a non-
international armed conflict, where a state is engaged or challenged
or threatened by a non-state entity; was it your testimony that the
response of the government to that threat was an important factor
indicating the existence of an armed conflict in that non-
international setting?

A [MR. CORN]: Well, that was my testimony, but that doesn't
come from me; that comes from the commentary to the--to Article 3 of
the Geneva Conventions that--I'm sorry, go ahead.

Q [MR. MCMILLAN]: Okay. And--and then under that--some general
heading of the response of the government, you mention that there
could be a law enforcement response on the one hand or a military
response on the other hand; correct?

A [MR. CORN]: Well, that's correct. And that was the threshold
that the--that the drafters of the Geneva Convention, Article 3, were
obviously or ostensibly particularly concerned with; because if it's
a law enforcement issue internally, at that time, it was purely a

matter of domestic sovereignty. If it was an armed conflict, that
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international law would intrude in that realm. So they needed to

provide some criteria for making that assessment.
Q [MR. MCMILLAN]: And, now, how do the rules of engagement

factor in to this discussion about whether a government is responding

with a law enforcement paradigm versus a military paradigm?
A [MR. CORN]: Well, to answer that question, | need to give you

a little bit of the genesis of where this--why | focus on rules of

engagement. As | said----
TC [LCDR STONE]: ----we would object.
A [MR. CORN]: ----the government response----
TC [LCDR STONE]: His personal opinion----
A [MR. CORN]: ----the government response----
MJ [CAPT ALLRED]: What's your objection?
TC [LCDR STONE]: The objection is that he, under the Speck

ver sus Jensen, he's stating his personal views of the law as opposed

to----
CDC [MR. MCMILLAN]: ----He's not giving personal views of the

law. It's a--it's an opinion on the utility of an analytical tool to

assess whether or not an objective--you know, to assess an objective

state of affairs.
MJ [CAPT ALLRED]: Ask your question again because I've

forgotten what it was.
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CDC [MR. MCMILLAN]: My question was, how do rules of engagement
bear on or illustrate whether the response of a government to a non-
state threat has opted for a criminal paradigm or, on the other hand,
a military response? How does the rules of engagement indicate which
of these paradigms has been adopted?

MJ [CAPT ALLRED]: Okay. I'll let him answer that question.

A [MR. CORN]: Okay. As | was saying, the--my focus on the
rules of engagement or--or my opinion on why they are a useful
criteria is because it adds some flesh, if you will, to the criteria
provided in Common Atrticle 3 to focus on the nature of the government
response.

In a purely internal conflict, when the government uses
combat military forces to respond to a threat, it is a particularly
effective indication that the state has crossed the threshold from
peacetime operations to armed conflict.

The problem is applying that same criteria
extra-territorially to a transnational enemy like al Qaeda was--was
somewhat hollow because our armed forces and other armed forces
conduct peacetime extra-territorially military missions all the time.

So my view was, you couldn't just ask, is the government
deploying forces, because we deploy forces to places like Kosovo or
Bosnia or Haiti in a non-conflict context, and that's really not in

any type of dispute.
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So what | focused on is how does a warrior, how does a

soldier know when he's crossed the threshold from peacetime
operations to armed conflict.

Q [MR. MCMILLAN]: Okay. Let me stop you there, Professor.

A [MR. CORN]: And for me the answer was clear.

Q [MR. MCMILLAN]: Let me stop there, just to make sure I've
understood what you've said so far. Your----

TC [LCDR STONE]: | would object to him to--to just
re-testifying for what the witness has already said. | mean----

MJ [CAPT ALLRED]: Well----

TC [LCDR STONE]: ----he just asked the question. He answered
it. We can move on.

CDC [MR. MCMILLAN]: I'm--I'm simply attempting, Your Honor, to
place this in a question-and-answer format that will assist the
members in understanding the testimony.

MJ [CAPT ALLRED]: I'll--I'll allow you to summarize what he's
already testified to.

[ END OF PAGE]
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Q [MR. MCMILLAN]: Professor Corn, did--please correct me if |
misstate what | think | understood you to say, which is that in
looking at the government response to a challenge from a non-state
entity, the mere deployment of military forces, particularly forces
overseas, is not a sufficient indicator of whether armed conflict
exists because there are some deployments which are non-combat
operations; is that correct?
A [MR. CORN]: That is--that's an accurate summary. | mean, if
we look at the joint doctrine on military operations, there's a range
of military missions that fall below the threshold of armed conflict,
anything from a--a consensual non-combat evacuation operation,
counter drug missions, support to law enforcement.
So my focus, again, was if we're going to look at the
criteria of the government's use of military force to respond to a
situation to determine when there is a state of armed conflict
between a state and a non-state entity, we needed more than just
whether forces were deployed, and that's what led me to focus on the
authority that those forces have been granted to conduct that
mission.
Q [MR. MCMILLAN]: And----
A [MR. CORN]: And that authority, in my opinion--that authority
in my opinion, particularly for U.S. operations, comes in the form of

rules of engagement. And at its simplest level, all that I'm

2831

Filed with TJ Appellate Exhibit 617F (AAA)
19 April 2019 Page 393 of 489

UNCLASSIFIED//FOR PUBLIC RELEASE



10

11

12

13

14

15

16

17

18

19

20

21

22

UNCLASSIFIED//FOR PUBLIC RELEASE
suggesting is that to properly apply that--that criteria from the
Common Article 3 commentary, we have to look at more than just are
forces deployed. We have to look at what are those forces authorized
to do pursuant to that deployment, and that comes from analysis of
the rules of engagement.

Q [MR. MCMILLAN]: Okay. So you have made a distinction in your
writings between conduct-based rules of engagement on the one hand
and status-based rules of engagement on the other hand in order to
help assess whether the deployment of military forces has--is
actually indicative of a state of armed conflict; is that correct?

A [MR. CORN]: That is correct.

Q [MR. MCMILLAN]: Could you elaborate on that----

A [MR. CORN]: And the reason that I----

Q [MR. MCMILLAN]: Elaborate on that----

A [MR. CORN]: Yes.

Q [MR. MCMILLAN]: ----distinction between conduct-based rules
of engagement on the one hand and status-based rules of engagement on
the other hand.

A [MR. CORN]: Yes. In my opinion, | mean, of course the
standing rules of engagement is a complex directive and there are
many nuances to it, but essentially military forces operate under one

or two broad categories of rules of engagement.
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If we think of rules of engagement as the shoot/don't shoot
criteria, if you're operating under conduct-based rules of
engagement, your shoot/don't shoot decision is dictated by what you
confront, the threat you face: Are you in a--facing an imminent
threat of death or grievous bodily harm to you or fellow members of
your force or some other person or thing that you're authorized to
defend?

Those are essentially self-defense ROE or defense of
other’'s ROE, and the authority to use deadly force under that
category of ROE is thoroughly consistent with a law enforcement
paradigm.

The other basic category of ROE, in my opinion, are
status-based ROE. Under status-based rules of engagement, the
shoot/don't shoot decision is not dictated by what the--the
trigger-puller is immediately confronting. It's dictated by a
determination that who he's observing falls into the status of a
hostile force, or enemy force, however it's characterized.

And, in essence, once that identification has been made,
then the authority exists to employ that threat with deadly combat
power.

Q [MR. MCMILLAN]: Okay. Let me stop you right there.

A [MR. CORN]: And from my perspective, what that indicates----
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Q [MR. MCMILLAN]: If I--if I could, just to make sure | got
that piece straight. And if | understood you correctly, you were
indicating that conduct-based rules of engagement will allow the use
of deadly force against an adversary based on conduct from the
adversary that threatens U.S. forces; is that correct?

A [MR. CORN]: Yes.

Q [MR. MCMILLAN]: As--and on the other hand, status-based rules
of engagement will allow U.S. forces, if the rules of engagement are
written on a status grounds, then the mere identification of someone
who falls within the status of the enemy will allow U.S. forces to
initiate----

A [MR. CORN]: I've lost audio.

Q [MR. MCMILLAN]: Do you--can you hear me at this point,
Professor?

A [MR. CORN]: No, | can't hear you. I--1 heard--I heard
everything under conduct-based but nothing under status-based.

Q [MR. MCMILLAN]: Okay. Can you--the status-based rules of
engagement allow U.S. forces to initiate the use of deadly force upon
making a positive ID of the adversary; is that a fair summary?

A [MR. CORN]: That is a fair summary.

[ END OF PAGE]
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Q [MR. MCMILLAN]: Okay. Is--between conduct-based rules of
engagement on one hand and status-based rules of engagement on the
other hand, which of them is more consistent with the existence of an
armed conflict?

A [MR. CORN]: Well, I believe that status-based rules of
engagement are a clear indicator of the existence of armed conflict
for a simple reason: If you are using deadly force, combat power,
without any individual provocation or threat from the object of that
attack, you are inherently invoking the principal military objective,
which is a principal that comes from the law of armed conflict.

So if you're operating under status-based ROE, those
status-based ROE are derived from a theory that the law of armed
conflict is applicable to justify the use of deadly combat power as a
measure of first resort and not as a measure of last resort.

Q [MR. MCMILLAN]: So to apply this in a hypothetical context
involving al Qaeda, the non-international armed conflict that is at
issue in this case, if conduct-based rules of engagement are in place
for U.S. forces at a particular time, they are not able to initiate
deadly force against someone identified as al Qaeda; is that correct?
A [MR. CORN]: The mere identification as being al Qaeda under
conduct-based rules of engagement | would say would not justify the

immediate resort to deadly force.
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Q [MR. MCMILLAN]: On the other hand, if status-based rules of
engagement are in effect at a particular time, then the mere
identify--the mere identification of someone as al Qaeda would
authorize the use of deadly force and be consistent with the state of
armed conflict; is that correct?

A [MR. CORN]: That's--that's my basic opinion, yes.

Q [MR. MCMILLAN]: Okay. Now, are you aware of whether any
unclassified or declassified rules of engagement, during the period
1996 to September 11th, 2001, authorized status-based targeting of al
Qaeda personnel?

A [MR. CORN]: To my knowledge, the answer to that question is
no, and that is in large measure on the fact that you and | have
discussed this issue and, based on your efforts to obtain that
information, you haven't been able to find any.

Q [MR. MCMILLAN]: If you were informed--it's a hypothetical
guestion. If you were informed that there were no rules of
engagement for theater commands or supplemental measures prior to
9/11 that authorized status-based strikes against al Qaeda, what
would that indicate to you about whether an armed conflict with al
Qaeda existed prior to 9/117?

A [MR. CORN]: It would indicate to me that the United States'

political and military leadership did not believe that it was in a
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period of armed conflict because it had not invoked the authority of
that law.

Q [MR. MCMILLAN]: Well, what about the fact that Usama bin
Laden issued fatwas in 1996 and 1998 purporting to declare war on the
United States?

A [MR. CORN]: Well, first off, there's a--there's a very
difficult question of whether or not a non-state entity can even
declare war, but that's beyond the scope of the discussion.

| think it would be one factor but certainly not a
dispositive factor, and it is--it seems much more with--the assertion
that a period of war exists seems much more of a subject that is--or
an assertion that is subject to hyperbole than the de facto question
of what was the nature of the activities conducted by the United
States against this organization.

Q [MR. MCMILLAN]: Can you think, Professor, of any other
instances in the contemporary period in which an individual or an
organization, quote, "declares war" on a sovereign state?

A [MR. CORN]: Well, as I--as--when we were going over the CV,
as | noted, | began my career in Panama and obviously | had a strong
interest in what happened there. The only thing that | think comes
close was General Noriega's assertion, | think several weeks at
least, or maybe a month or two before Operation Just Cause that a

state of war existed between the United States and the Republic of
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Panama. And as | recall, he had that endorsed by the Panamanian
Legislature. But that did not alter the nature of U.S. operations in
Panama. They remained self-defense, conduct-based in nature and it
was only after other provocations combined to lead the President to
decide that the Noriega Regime had to be toppled that the United
States shifted from this peacetime self-defense paradigm to an armed
conflict paradigm, declared the Panamanian defense forces hostile and
conducted military operations against them that began on the night of
19 December 1989.

Q [MR. MCMILLAN]: So despite the existence of these provocative
words, the rules of engagement in place for U.S. forces would lead
you to believe that a state of armed conflict did not exist, at least
for a month or so after those provocative words from an adversary?

A [MR. CORN]: That's right.

Q [MR. MCMILLAN]: So are--is this an example of looking at the
sort of objective de facto conditions in order to make a
determination of whether a state of armed conflict exists?

A [MR. CORN]: Ithink it is an example of the significance of
those de facto criteria, and I think that the Federal District Court
in the case of U.S. v. Noriega, when it ruled that General Noriega
was entitled to status as a prisoner of war, also determined that

that period of arm conflict commenced on 19 December 1989, rejecting
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the government's assertion that there was no international armed
conflict.

Q [MR. MCMILLAN]: Okay. Professor, let me ask you to speak to
two instances of violence directed against the United States
interests by al Qaeda in the period between 1996 and 9/11, and I'm
referring to the bombings of U.S. embassies in East Africa in 1998
and the attack on USS COLE in Yemen in 2000.

What sort of response did you see from the United States to
these events and how does that bear on whether, in your opinion, a
state of armed conflict existed with al Qaeda?

A [MR. CORN]: Well, as | recall, that there was an air--a
missile strike that was launched against territory in Afghanistan
following the embassy bombings, and | don't see how that could have
been done without the authorization to engage in status-based
targeting for the purpose of that mission. So I'll assume that for
the purposes of that mission, the armed forces were authorized to
invoke the principal military objective, if you will.

So | think for the purposes of that attack, there was an
armed conflict that occurred between the United States and | assume
al Qaeda, although without seeing the rules of engagement it's hard
to tell exactly who was the lawfully authorized object of that

attack; was it al Qaeda, was it Taliban, was it Afghanistan. But

2839

Filed with TJ Appellate Exhibit 617F (AAA)
19 April 2019 Page 401 of 489

UNCLASSIFIED//FOR PUBLIC RELEASE



10

11

12

13

14

15

16

17

18

19

20

21

22

23

UNCLASSIFIED//FOR PUBLIC RELEASE
I'll assume for purposes of the answer that that--that attack was a
period of armed conflict.

But that doesn't mean, in my opinion, that the armed
conflict persisted from that point forward indefinitely. In fact,
the United States has periodically asserted that an armed conflict
can be a very brief encounter.

When Bobby Goodman was shot down, the Navy pilot was shot
down over the Baca Valley in 1983 by Syrian forces; the U.S. position
was there was an armed conflict that lasted for the duration of that
missile shoot. It ended at the end of the missile shoot. Therefore,
he was a prisoner of war entitled to immediate repatriation. We
didn't say that, because a missile was shot, a period of armed
conflict continued.

So | think what you have to do is ask whether the
authorization for status-based targeting, if it did exist for the
purpose of that missile shoot, was an authorization that remained in
force following that point. If it did, then my argument would be
that supports the conclusion that we were in a period of armed
conflict with this entity; if it didn't, then what | believe what it
indicates is that, for purposes of one mission, our government
shifted its legal authority from a law enforcement paradigm to an
armed conflict paradigm and then reverted back to the law enforcement

paradigm.
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And as | recall from the USS COLE, the lead government
entity to respond to that, that incident, was the Federal Bureau of
Investigation under the Attorney General. Again, an indicator that
the government was not invoking the authority of the law of armed
conflict but was treating this primarily as a criminal matter.

Q [MR. MCMILLAN]: Are you aware of whether there was any
military response in the period following the attack on the COLE in
October of 20007

A [MR. CORN]: To my knowledge, there was no combat military
response to any al Qaeda entity at that point.

Q [MR. MCMILLAN]: Now, do you believe there was a paradigm
shift that occurred with the 9/11 attack from what once--one
paradigm, criminal, to another, the military?

A [MR. CORN]: I--1 do believe there was a shift in the nature
of the legal authority invoked by the United States to respond to
this threat; that prior to 9/11, the authority that we were
responding with was primarily a law enforcement authority, and that
after 9/11, because of the scale, the intensity, the nature of the
organization that we determined we were facing, the President, the
Congress, and ultimately the judicial branch of our government made a
decision to invoke the authority of the law of armed conflict to
justify attacking, destroying and disabling this transnational armed

entity.
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And that in and of itself, | would add, is an extremely
controversial proposition in the international legal community. |
think, though, that, again, the purpose of the law of armed conflict
is to provide a regulatory framework for forces when they are engaged
in hostilities. And to deny that we--we unleashed the power of the
armed forces to engage in combat operations against this entity |
think is naive, but | think that that occurred in response to those
attacks.

Q [MR. MCMILLAN]: Professor, if--this is a hypothetical
guestion. If an examination of the Rules of Engagement at CENTCOM
revealed that status-based targeting against al Qaeda first appears
on October 2nd, 2001, what does that--how does that affect your
opinion as to when an armed conflict existed between the United
States and al Qaeda?

A [MR. CORN]: Well, —obviously, based on everything I've said
so far, | think that is a clear indication that the United States had
invoked the authority of the law of armed conflict at that point in
time as a basis for operations against al Qaeda. It indicates that
we had chosen and invoked the authority to--to use military power to
kill members of al Qaeda as a measure of first resort.

And the use of military power to kill as a measure of first
resort is only authorized under the law of armed conflict. So it

indicates that that's the point where the armed conflict between
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these--this state and this non-state indeed began. And--and at that
point all the obligations and responsibilities derive from that law
and the authority came into force.
Q [MR. MCMILLAN]: Are you aware of whether there was any demand
or ultimatum issued from the United States government to the Taliban
in Afghanistan in the immediate aftermath of 9/117?

A [MR. CORN]: Yes. There was a demand that the Taliban turn
over members of al Qaeda responsible for the tragic attacks of 9/11
so that they could be dealt with through the criminal process. There
was also a demand by the United Nations Security Council that all
states redouble their efforts to bring these individuals to justice.

Q [MR. MCMILLAN]: Why was that demand directed to the Taliban,
as opposed to some other group in Afghanistan?

A [MR. CORN]: I don't know that I can answer that question
without speculating. I--I had nothing to do with the demand. To me
what's significant about it is what it reflects as opposed to why it
was issued.

Q [MR. MCMILLAN]: Professor, do you have an opinion on whether
the Taliban were, in September of 2001, the de facto government of
Afghanistan?

A [MR. CORN]: My opinion is based on the official U.S. position
on this matter, and--and that's--and the United States determined

ultimately that was in fact the case, that the Taliban--that we were
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engaged in an armed conflict with Afghanistan and the Taliban was the
governing power of Afghanistan. And | believe that's consistent with
Common Atrticle 2 of the four Geneva conventions and the commentary,
which indicates that the fact that a state is not recognized by
another state should not deprive the participants in an armed
conflict to the benefit of this body of law.

Again, the emphasis is on de facto criteria of the

existence of--non-armed conflict and not de jure characterization.

CDC [MR. MCMILLAN]: Okay. Thank you, Professor. | have no
further questions.

CROSS- EXAM NATI ON

Questions by the trial counsel:

Q [LCDR STONE]: Good morning, Professor Corn.

A [MR. CORN]: Good morning.

Q [LCDR STONE]: Now, you testified that under Common Article 3
that the government response is one criteria, or one objective factor
to the existence of an arm conflict; correct?

A [MR. CORN]: No. I testified that pursuant to the commentary,
the ICRC commentary to Common Article 3, that that is an important
factor among other factors to consider, but that is not part of the

treaty provision itself.
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Q [LCDR STONE]: Sure. Okay. So we're talking actually less
than an actual treaty; just the commentary associated with that
treaty?

A [MR. CORN]: Right, the commentary associated with that treaty
that is generally regarded in the community as authoritative on the
meaning of that provision.

Q [LCDR STONE]: Sure. Okay. And then you also state that with
regards to Common Article 3 and these objective factors, that in a
transnational event or a transnational entity such as al Qaeda, the
government response, in this case the United States, that response--
well, let me read it this way--more complicated and less reliable to
look at the government response when you're dealing with the
transnational military operations than you are in the state of
internal armed conflict; you would agree with that statement?

A [MR. CORN]: No. Let me--let me be clear on what I--what |
think | said and certainly what | meant.

The government response criteria is a question of which
power the government is responding with. Is it responding with law
enforcement capability or military capability?

What | said was | think that when you apply that criteria
or that factor extra-territorially, it becomes much less useful,
because governments use military capability routinely,

extra-territorially, for non-conflict missions.
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You have to look at what is it the armed forces are authorized to do
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in conjunction with that deployment.

Q [LCDR STONE]: Now, remember your article,

G egorian Knot ?

A [MR. CORN]: Ido.

Q [LCDR STONE]: In that article, don't you say that the

application of Common Article 3 factors, including government

response, is less reliable when you're dealing with transnational

actors, such as al Qaeda, than with a specific internal armed

conflict between--and the states?

A [MR. CORN]: Yes.

Q [LCDR STONE]: Yes? Okay.

A [MR. CORN]: | do say that. That's--that's the point | just

Untyi ng the

made, that you cannot just look at the modality the government uses;

you have to look at the authority the government invokes.

Q [LCDR STONE]: Right. Now, there are Pictay’s case

commentaries to Common Article 3, you would agree with me that there

are other objective efforts----

A [MR. CORN]: There are----
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Q [LCDR STONE]: ----as opposed to merely the government's
response?

A [MR. CORN]: That's correct.

Q [LCDR STONE]: Okay. One of these factors is certainly that
the transnational organization is well organized in a military sense;
correct?

A [MR. CORN]: No, that's--I don't--1 don't believe that's an
accurate statement of the commentary because | don't think the
commentary ever contemplated a non-international armed conflict
outside the territory of the sovereign state. The mere suggestion
that you can have a non-international armed conflict against a trans
or an extra-territorial non-state actor, what some other people have
characterized as an internationalized non-international armed
conflict, is extreme controversial.

| don't think that it's--it's legitimate to deny the
potential that those type of armed conflicts exist, but | don't
think--and the article makes this clear--I don't think the commentary
ever contemplated this type of armed conflict.

Q [LCDR STONE]: Right. But you have testified that there are
objective criteria, including rules of engagement and the government
response, to determine the existence of an armed conflict with a
transnational actor; correct?

A [MR. CORN]: That's my thesis, yes.
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Q [LCDR STONE]: Yes. And is it your thesis, then, that you
disagree with the idea that al Qaeda or the transnational actor, the
fact that they are a well-organized military force has nothing to do
with the existence of an armed conflict; is that your--is that your
testimony?

A [MR. CORN]: No, I don't think--1 don't disagree with that at
all. Ithink that's an important criteria. And, as a matter of
fact, the article that was written prior to the one you're looking at
focused on the armed conflict between Israel and Hezbollah--
Hezbollah, in the summer of 2006. And I think that--that that was an
armed conflict governed by the law of non-international armed
conflict. And one of the factors there, in addition to the nature of
the Israeli response, was the military organization of Hezbollah, the
controlled territory and other factors.

Q [LCDR STONE]: All right. So you--and to summarize your
answer, well organized in a military sense, a factor to consider?

A [MR. CORN]: Yes.

Q [LCDR STONE]: Okay. Are you aware that al Qaeda had a
military committee during this time?

A [MR. CORN]: Yes.

Q [LCDR STONE]: Are you aware that they operated training camps
continuously in Afghanistan from 1992 through 20017

A [MR. CORN]: Yes.

2848

Filed with TJ Appellate Exhibit 617F (AAA)
19 April 2019 Page 410 of 489

UNCLASSIFIED//FOR PUBLIC RELEASE



10

11

12

13

14

15

16

17

18

19

20

21

22

23

UNCLASSIFIED//FOR PUBLIC RELEASE

Q [LCDR STONE]: Are you aware that they had multiple levels of
training at those terrorist camps?

A [MR. CORN]: Yes.

Q [LCDR STONE]: Are you aware that they had a worldwide
recruitment operation where centers were set up in major European and
Arab cities?

A [MR. CORN]: Yes.

Q [LCDR STONE]: Cities such as Milan, London, Hamburg?

A [MR. CORN]: Yes.

Q [LCDR STONE]: And that these training camps with regards to
their well-organized structure had basic training, advanced training,
and training in chemical, biological weapons?

A [MR. CORN]: Yes.

Q [LCDR STONE]: And other criteria that is mentioned, would you
agree with, is that there is somewhat of a structure, command and
control environment as an objective factor; would you agree with
that?

A [MR. CORN]J: Yes.

Q [LCDR STONE]: Okay. Are you aware that al Qaeda was
organized into a Shura Council of leaders?

A [MR. CORN]: Yes.
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Q [LCDR STONE]: You're aware that this council was fluid and
that you could rise through the ranks in a fairly quick time?

A [MR. CORN]: Yes.

Q [LCDR STONE]: Are you aware that Usama bin Laden has been
described as a micro-manager, and had control of most command and
control operations?

A [MR. CORN]: No, | was not aware of that.

Q [LCDR STONE]: Okay. Another one of these criteria would be
that that--that that organization or entity controls territory to the
exclusion of others; correct?

A [MR. CORN]: In my opinion, that criteria was written and
anticipated to apply to a situation involving an internal dissident
group, not a transnational actor.

Q [LCDR STONE]: Okay. Fair enough. But, nonetheless, you are
aware that al Qaeda in 1992 through 1996 basically operated with
impunity in the Sudan and controlled various houses and areas? Are
you aware of that?

A [MR. CORN]: Well, you use the word impunity. [----

Q [LCDR STONE]: Well----

A [MR. CORN]J: ----You----

Q [LCDR STONE]: ----beyond the reach of the Sudan government.

A [MR. CORN]: My understanding is they operated--they operated

with the consent of the Sudanese government.
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Q [LCDR STONE]: And from 1996 to 2001, they operated as many as
15 or 20 different training camps to the exclusion of other
individuals and other organizations in Afghanistan, they controlled
this area of property? Are you aware of that?

A [MR. CORN]: I am, indeed.

Q [LCDR STONE]: This also included not just large training
camps but individual houses in which they trained on electronics and
explosives, IEDs; you're aware of that, as well?

A [MR. CORN]: Yes, | am.

Q [LCDR STONE]: And that they had a very extensive network of
document forgery, passports, in which they could move people from
country to country to operate and carry out terrorist attacks?

A [MR. CORN]J: Yes.

Q [LCDR STONE]: Another one of the criteria or objective
criteria within the existence of armed conflict would be the fact
that there was a sustained military-type operations; right?

A [MR. CORN]: The criteria, as | recall, is sustained military
operations between the dissident group and government armed forces.

Q [LCDR STONE]: Okay. And the sustained operations would
include that he trained, does it not?

A [MR. CORN]: Again, my understanding of the commentary of
Common Article 3 is focused on the nature of the--the encounter or

the events occurring between the two sides in a disputes. And the
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sustained military operation is focused on operations conducted
between government forces and an internal dissident group. For
example, the Colombian military armed--the Colombian armed forces
against the FARC.

Q [LCDR STONE]: Sure.

A [MR. CORN]: Not on the--what the non-state group or the
dissident group is doing.

Q [LCDR STONE]: Okay. And so--so actual engagements or
attacks, that's what you're talking about?

A [MR. CORN]: Hostilities between--hostilities between the
forces, yes.

Q [LCDR STONE]: Okay. So--and at that time, would you agree at
that time it dovetails into sort of the scope, duration, and
intensity of their actions against the government?

A [MR. CORN]: Their actions, being al Qaeda against our
government----

Q [LCDR STONE]: Whether the al Qaeda----

A [MR. CORN]: ----or the dissident group?

Q [LCDR STONE]: Whether the al Qaeda or the dissident group. |
mean, you would agree with me that----

A [MR. CORN]: Absolutely. Absolutely. The--the--the
commentary is attempting to provide a framework for assessing when
the government is no longer just enforcing its own law. And scope,
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duration, and intensity of hostilities between the dissident group
and government forces is considered an important factor so that you
don't have a situation where the use of some combat power at Waco in
the Branch Davidian compound can be characterized as an armed
conflict only because the government called on military support to
law enforcement.

Q [LCDR STONE]: Certainly. And--well, let's look at a couple
of these engagements, military-type operations. You are aware that
al Qaeda founded the worldwide recruiting network in--starting
roughly in 1988 or '89, organized to conduct violent terrorist
attacks? Are you aware of that?

A [MR. CORN]: Yes.

Q [LCDR STONE]: Are you aware that their first attacks against
the United States occurred in 1991, in Aden, Yemen, where they were
attacking U.S. soldiers in--on leave on their route to Somalia? Are
you aware of that?

DC [MR. MCMILLAN]: Objection, Your Honor. These are facts not
in evidence and consequently is testifying by prosecution.

MJ [CAPT ALLRED]: No, no. He's asking the witness a question;
and if he's aware of it, then--then it becomes facts in evidence.
Overruled.

WIT [MR. CORN]: Yes, | am.
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Q [LCDR STONE]: Are you aware that al Qaeda sent operatives
into Somalia during our Restore Hope operation and killed our service
members? Are you aware of that fact?

A [MR. CORN]: Yes, | am.

Q [LCDR STONE]: Are you aware of the Bojinka plot, in which the
al Qaeda operatives tried to hijack planes from the Pacific and blow
them up over the Pacific in route to the United States in 19947

A [MR. CORN]: Yes, | am.

Q [LCDR STONE]: Are you aware of a foiled plot by al Qaeda to
assassinate President Clinton in 1995 and then in 19967

A [MR. CORN]: No, I was not aware of that.

Q [LCDR STONE]: Are you aware of a plot by al Qaeda to
assassinate the Pope?

A [MR. CORN]: Yes, | am.

Q [LCDR STONE]: Now, you agree that the declaration of war in
1996 is in and of itself one factor that you must consider to whether
or not an armed conflict between al Qaeda and the United States
existed; correct?

A [MR. CORN]: No, I think in my direct testimony I--1--I
gualified that by indicating I'm not sure what the effect of an
assertion of an existence of a state of war between the non-state

entity and the state actually is. The discussion of declaration of
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war in the commentary refers to--is a commentary to Common Article 2.
But I'll concede that it--it would be something to look at.

Q [LCDR STONE]: And did you not testify on direct that the
declaration of war was a factor but not dispositive in this armed
conflict?

A [MR. CORN]: As I just said, I'll concede that it's something
to look at.

Q [LCDR STONE]: Okay. What about the 1998 fatwa in which al
Qaeda said, "It is the duty of all Muslims to kill Americans and
civilians and plunder their money wherever they may be"? Does that
count?

A [MR. CORN]: Okay. To--you're asking me does that count.
Count towards what, sir? If you're asking me does that count to
establish existence of an armed conflict, | think that much of the
answer to that is dictated by the nature of the threat that that was
perceived to be at the time.

One of the most complicated issues in this whole debate is
trying to distinguish between acts of terrorism, which are
predominantly considered violations of criminal law, and acts of war,
which occur in the context of an armed conflict.

And--and | won't dispute for you when you--for a second
that since its inception al Qaeda has been a vile terrorist

organization, but my perspective is at what point in time does the--
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does the authority that the United States is invoking to respond to
that threat shift from use of law enforcement capability because it's
treating it as an act of terror, the use of combat capability because
it's treating it as an act of war.
Q [LCDR STONE]: Okay. | understand that. So the--you actually
agree, then, that the embassy bombings on August 6th, 1998 that
killed over 200 people, mostly Kenyans, would have been considered an
act of war and constitutes an armed conflict?
A [MR. CORN]: No, I don't agree with that.
Q [LCDR STONE]: Okay. Constitutes nonconflict----
A [MR. CORN]: | don't agree with that, and | don't think that--
| don't think--1 don't think the United States treated it as an act
of war constituting a state of armed conflict at the time.
Q [LCDR STONE]: You do recognize that we launched Tomahawk
cruise missiles at al Qaeda during that time?
A [MR. CORN]: As I said in my direct testimony, | do recognize
that there was a missile strike, and | assume or presume that that
strike was pursuant to status-based authority granted by the national
command authorities under the rules of engagement.
Q [LCDR STONE]: So----
A [MR. CORN]: So I think there was a period--a period of armed

conflict as a result of that military response, but I'm not--in my
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opinion, that period of armed conflict did not continue indefinitely
until 9/11.

Q [LCDR STONE]: Okay. You are aware with regards to these
objective criteria of continuing of military operations under Common
Article 3 of the USS SULLIVANS'’ plot in January of 2000, in which al
Qaeda tried to destroy the USS SULLIVANS on its--as it goes into the
Port of Aden. Are you aware of that?

A [MR. CORN]: I do have a recollection of that, yes.

Q [LCDR STONE]: That the boat sank; not The SULLIVANS, the
attack boat?

A [MR. CORN]: I don'trecall. Oh, that the attack boat sank?

Q [LCDR STONE]: Correct, not The SULLIVANS?

A [MR. CORN]: That The SULLIVANS acted pursuing--right, The
SULLIVANS acted pursuant to the authorization to respond to a threat
of imminent deadly force.

Q [LCDR STONE]: Actually, | don't think The SULLIVANS even knew
about it. The boat sank before it got--right before it got into the
harbor.

You are aware of, of course, the USS COLE attack?

A [MR. CORNJ: I am.

Q [LCDR STONE]: You are aware the tragic events of 9/117?

A [MR. CORN]: Of course.
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Q [LCDR STONE]: You're aware of the foiled Singapore plot in

which al Qaeda operatives were taken down when they were targeting

American service members from the USS KITTY HAWK in December of '01?
A [MR. CORN]: No, I'm not aware of that.
Q [LCDR STONE]: You're not aware of that. You're aware that

Richard----
A [MR. CORN]: In December of '01, no. I'm--I'm aware of the--

I'm sorry, go ahead.
Q [LCDR STONE]: Okay. And you are aware that Richard Reed was

launched from--well, Richard Reed was the shoe bomber; you're aware

of that?
A [MR. CORN]: Yes, | am.
Q [LCDR STONE]: And that his plot was hatched or thought up and

began to be executed prior to the attacks of September 11th; you're

aware of that?
A [MR. CORN]: No, I'm not.
Q [LCDR STONE]: And are you aware that the Zacarious Moussaoui

follow-on plot was also in the works prior to 9/11? Were you aware

of that?
A [MR. CORN]: Ithink | was aware that he was--he was operating

al Qaeda prior to 9/11, yes.
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Q [LCDR STONE]: Right. And he was actually arrested on August
20th, 20017?

A [MR. CORN]: That's right.

Q [LCDR STONE]: Okay. As we've gone through, would you agree
with me that, within these objective factors, we've pretty much
covered them all; military sense, command and control, controls
territory, the exclusion that they have sustained military
operations, and that you should look at the scope, duration,
intensity of a conflict to determine the existence of an armed
conflict, as well as the government response?

A [MR. CORN]: Well, I don't think you can extricate the last
two, sir. You say you look at the scope, duration, and intensity of
the government response to determine the existence of an armed
conflict as well as the government response. The scope, duration,
and intensity factor is focused on the de facto question of whether
there is armed conflict hostilities between the state and the
dissident group.

And, again, I'll--I'll reiterate that these factors were--
were written in anticipation of an internal dissident group. And the
reason--if you look at the commentary, the reason that the use of
combat power by the state is considered such critical criteria or
valuable criteria is because all those other factors, even

collectively, could still exist when you have a situation that
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remains under the law enforcement paradigm, when you haven't crossed
the threshold.

And that's why the nature of the government response, which
reveals whether or not there really are intense hostilities, if you
will, is so significant.

Q [LCDR STONE]: Okay. One more. Are you also aware that our
response to the embassy bombings included that we put a submarine off
the coast and looked to attack, further attack the al Qaeda network
and----

A [MR. CORN]: As Irecall, | do--I'm sorry. | do recall
reading that there was the possibility of a--of a special operations
task force strike on the base camps was contemplated and rejected by
the President.

And, again, | think that that is a significant indicator
that, for purposes of that response, the U.S. did engage in an armed
conflict against al Qaeda at that moment.

Q [LCDR STONE]: And that actually comes from a Madeleine
Albright, who was then the Secretary of State, who testified before
the 9/11 Commission, that they tried to look at additional
operational activities but they couldn't find him because Usama bin
Laden was effectively hidden, and they could not get tactical
intelligence?

A [MR. CORN]: Well, I recall that.
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Q [LCDR STONE]: Okay. So----

A [MR. CORN]: I recall that, yes.

Q [LCDR STONE]: Okay. Let's----

A [MR. CORN]: But, again, I think that--that your question
exposes the dilemma. If we are going to acknowledge that we can
invoke the authority of the law of armed conflict and, in essence, be
in an armed conflict against a non-state group, where does it begin
and where does it end?

In other situations we have a much more--a much easier time
in determining those points. And so | think that looking at the
nature of the government response and how long that authority existed
is an important indicator to answer that very difficult question,
because you don't have the benefit of alternate indicators, like a
capitulation agreement or like a truce or an amnesty between a
dissident group and an armed force.

Q [LCDR STONE]: Okay. | have--let's see here. Let's just talk
really quickly about just sort of the general nature of the rules of
engagement. You can have both conduct and status-based rules of
engagement in the context of armed conflict; correct?

A [MR. CORN]: Yes, you can. You can have certain missions
conducted under conduct-based authority and others under status. |

mean, that's the Marine Corps concept of the three-block war.
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Q [LCDR STONE]: Sure. Would you also agree with me that one of
the reasons you have conduct-based rules of engagement during periods
of hostilities is because the enemy takes steps to hide its status so
you have to rely on a hostile act or hostile intent before you
engage?

A [MR. CORN]: In my opinion, that's not an accurate
characterization of the relationship between conduct and status rules
of engagement in that type of complicated environment.

| think what's happening in Afghanistan is an example of
this. Essentially--and | absolutely concede that applying the
status-based criteria to an entity like al Qaeda, it's much more
complicated than applying it to the Iragi Armed Forces, because the
factors that establish status may, in fact, be conduct.

Well, what's happened in places like Israel and Afghanistan
is that individuals are connected to groups because these groups
engage in hostile conduct. And once you establish that connection or
identify that connection, you have the authority to employ deadly
force irrespective of whether that particular individual is at that
moment engaging in a hostile act. So, in my mind, that's still
status-based rules of engagement.

Q [LCDR STONE]: Okay. You would certainly agree with me that
at times promulgation of rules of engagement is complicated?

A [MR. CORN]: Yes.
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Q [LCDR STONE]: Lots of considerations go into it?

A [MR. CORN]: Yes.

Q [LCDR STONE]: Mission roles?

A [MR. CORN]J: Yes.

Q [LCDR STONE]: National planned authority roles?

A [MR. CORN]: Yes.

Q [LCDR STONE]: Threats, fear of capture?

A [MR. CORN]: I assume so.

Q [LCDR STONE]: And also you have the input from the ground
commanders. | mean, they get the opportunity to weigh in on what
rules they'll use; correct?

A [MR. CORN]: Yes.

Q [LCDR STONE]: Domestic law plays into what rules of
engagement are employed?

A [MR. CORN]: Yes.

Q [LCDR STONE]: Humanitarian concerns?

A [MR. CORN]: Yes.

Q [LCDR STONE]: National security policy?

A [MR. CORN]: Of course.

Q [LCDR STONE]: International law and treaty concerns always?

A [MR. CORN]: Yes.
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Q [LCDR STONE]: You would agree with me that ultimately rules
of engagement really affect how and under what circumstance we choose
to engage the enemy and not whether we are justified to engage the
enemy?

A [MR. CORN]: If you are asking me do | believe that rules of
engagement are ultimately a reflection authority as opposed to
obligation, then | think | would answer that question “yes,” but |
also think that that oversimplifies what rules of engagement reflect.

| think rules of engagement also reflect the authority that
the state invoked. And when you issue status-based rules of
engagement, you are essentially authorizing the use of deadly force
as a measure of first resort, which means you are invoking the law of
armed conflict. When you operate outside that context, you have not
invoked the authority of the law of armed conflicts. Could you? |
don't know.

Q [LCDR STONE]: Sir----

A [MR. CORN]: What I'm focused on is the question of have you.

Q [LCDR STONE]: Right. Under any operation, according to DoD
policy, is conducted in accordance with the law of war and
international obligations; correct?

A [MR. CORN]: No. DoD policy states that during the conduct of
military operations, as a matter of policy, the armed forces of the

United States will comply with the law of armed conflict. It doesn't
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say that during any military operation the armed forces of United
States can invoke the authority after the law of armed conflict. We
operated--we operate today in Bosnia and Kosovo. We follow the
principles of the law of armed conflict, but our forces are not
employing combat power as a measure of first resort; they use it as a
measure of last resort.

Q [LCDR STONE]: Sure. But that is a--that is in accordance
with the law of war, hostile act, hostile intent----

A [MR. CORN]: No, itis not in accordance with the law of war.
No, hostile act and hostile intent suggests that you don't have an
enemy you're fighting, that you have to wait for somebody to pose a
threat to you. The first principle of the law of armed conflict is
the principle of military necessity, which allows you to take all
measures necessary that are legal to bring about the consummation of
your enemy. That's the source, the fundamental source of authority

for status-based targeting, because the opponent is a military

objective.
[ END OF PAGE]
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Q [LCDR STONE]: You have testified that with regards to the

implication of Common Article 2, Common Article 3, the objective
factors, your theory with regards to status-based ROE as an
indication of government response, that there is a dilemma with
regards to transnational actors; correct? Would you agree with that
premise? That's pretty much what your law article says about it;
right?

A [MR. CORN]: That's--that's correct.

Q [LCDR STONE]: Okay. Are you aware that Congress actually
answered that dilemma in the Military Commissions Act?

A [MR. CORN]: I'm aware that Congress passed the Military
Commissions Act that said, if you can establish an element of proof
that conduct occurred in the context of an armed conflict, then it's
considered by Congress to be a war crime subject to the jurisdiction
of the military commission. But it's--as my understanding is that--
that to convict somebody of a war crime you have to establish as a
matter of fact that the conduct occurred in that context.

[ END OF PAGE]
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Q [LCDR STONE]: I'm going to summarize your testimony again.
Under your theory, an armed, hostile, militarily trained force that
is not a state actor, that declares war against a country and its
citizens and then begins a multi-year campaign to attack and Kkill
that country's citizens through a series of long-planned attacks and
openly admits that it is at war with that country, in your opinion,
that group is not engaged in armed conflict; is that your testimony?

DC [MR. MCMILLAN]: Objection, Your Honor.

A [MR. CORN]: Well----

DC [MR. MCMILLAN]: Misstates the testimony. And perhaps I'm
saved by the final question. It wasn't at all an accurate statement
of the Professor's testimony.

MJ [CAPT ALLRED]: Well, the Professor is free to disagree if he
thinks it inaccurately summarizes his testimony, but it's a fair
guestion. Please, Professor, go ahead.

A [MR. CORN]: No, | do not believe that accurately summarizes
my testimony, and the reason is because we know from history that all
those criteria, all those factors you just rattled off have been in
existence for--with organizations that this country and other
countries have treated as terrorist organizations and responded to
under a law enforcement paradigm for decades. | mean, you could be
talking about Hamas, you could be talking about Hezbollah. You could

be talking, if you take away the transnational component, about the
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Provisional IRA. And states did not traditionally treat those
activities as--as the existence of a period of armed conflict.

That is a fairly radical, new development in the realm of
the law of armed conflict, that somebody like al Qaeda can be engaged
in an armed conflict against the United States.

It's the U.S. position, and | think it's the right position
because | think what we're doing against al Qaeda in many situations
is, in fact, armed conflict because we are invoking the authority of
the law of war to seek them out, kill them, destroy them, capture
them and detain them.

But | don't believe that it means everything we do against
al Qaeda falls under that umbrella, and | don't believe that just
because al Qaeda had that capability prior to 9/11 that it meant that
we were in a period of armed conflict. And the reason | say that is
because that is not the perception that our national leadership had
at that time.

Q [LCDR STONE]: Okay. So when they kill us, it's not armed
conflict; only when we respond does it become an armed conflict?

A [MR. CORN]: When we respond with the use of combat power
under the authority of the law of watr, it is a de facto indicator
that our national leadership has determined that the nature of the
threat and the nature of the activity the enemy is conducting against

us are no longer properly treated as a law enforcement problem but
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have risen to the level of armed conflict, yes, that's what |
believe.

TC [LCDR STONE]: Thank you, sir.

MJ [CAPT ALLRED]: Okay. We've been on the record for nearly
two hours, and if this is going to be a prolonged redirect----

DC [MR. MCMILLAN]: Very short.

MJ [CAPT ALLRED]: Okay.

DC [MR. MCMILLAN]: Two questions.

MJ [CAPT ALLRED]: Very good. Very good. Professor Corn, are
you okay for a few more minutes before taking a break?

WIT [MR. CORN]: Absolutely, sir.

MJ [CAPT ALLRED]: Thank you.

REDI RECT EXAM NATI ON

Questions by the civilian defense counsel:

Q [MR. MCMILLAN]: Professor Corn, Commander Stone went through
a list of plots and plans and events and he listed those plots and
plans and events as he discussed one of the objective factors
indicating whether armed conflict exists, namely whether sustained
military operations are occurring between the state on the one hand
and the non-state entity on the other hand. Do you recall that on
Cross?

A [MR. CORN]: Yes, | do.
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Q [MR. MCMILLAN]: Were there sustained military operations
between the United States and al Qaeda during the periods covered by
that long list of plots and plans and operations?

A [MR. CORN]: Well, | think one or two of them he mentioned
occurred after 9/11, and for those | would say they occurred in the
context of sustained military operations; but prior to 9/11, | don't
think--and, again, | think the ROE refers this to us--I don't think
the United States was engaged in sustained armed conflict, combat
operations against this enemy.

| think we treated this enemy predominantly as a terrorist
threat subject to our law enforcement response capability. The FBI
was the lead agency in responding to the threat. And after 9/11, the
government, | think properly and legitimately, made the determination
that the stakes had been raised. The nature of the threat had--maybe
it was something we should have recognized earlier and we didn't, but
for whatever reason we recognized that at that point that it--that
the best and most effective means to respond to it was the use of
combat capability under the paradigm of the law of armed conflict.

[ END OF PAGE]
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Q [MR. MCMILLAN]: Okay. Thank you. Last question. Counsel
for the government described certain organizational characteristics
of al Qaeda, such as a military committee and its running of training
camps in Afghanistan, which go to another objective criteria for the
existence of armed conflict, namely whether the non-state entity has
some quasi sovereign attributes or state-like attributes; is that
correct? Do you recall that?

A [MR. CORN]: Well, my understanding was he discussed them both
from the perspective of that factor but also from the perspective of
command and control capability.

Q [MR. MCMILLAN]: Okay. And he was asserting that al Qaeda did
have command and control capabilities; is that fair? Okay.

A [MR. CORN]J: Yes.

Q [MR. MCMILLAN]: Okay. And my question to you is, are you
aware that through the late 1990s, up to and including the period
after 9/11, al Qaeda was aligned with the Taliban internally in
Afghanistan----

TC [LCDR STONE]: Objection, leading.
Q [MR. MCMILLAN]: ----against the Northern Alliance?
MJ [CAPT ALLRED]: Overruled.

A [MR. CORN]: I'm aware that the Taliban and al Qaeda were

operating at some points for what we might call concurrent

objectives. | also believe al Qaeda had its own agenda on other
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points, and which is one of the reasons | believe it is legitimate
and appropriate to conclude that after 9/11 our armed conflict was
not only with the Taliban but was with the distinct entity of al
Qaeda.
Q [MR. MCMILLAN]: Okay. And the command and control elements
that al Qaeda possessed were deployed during the late '90s up to----

TC [LCDR STONE]: Objection, he's testifying. Ask a non-leading
guestion.

Q [MR. MCMILLAN]: Are you aware of whether the command and
control capabilities that al Qaeda possessed----

MJ [CAPT ALLRED]: Well, what--this sounds like a leading
qguestion. Why don't you ask him it in a non-leading question; what
he knows about their command and control capabilities?

Q [MR. MCMILLAN]: My question, Professor, goes to what
capabilities of al Qaeda were directly against the Northern Alliance
among those that the prosecutor described as relevant categories
indicating the existence of an armed conflict?

A [MR. CORN]: My understanding is that the situation in
Afghanistan almost slipped the notion of an associated militia group
on its head that in many aspects of the armed conflict, the internal
armed conflict between the Taliban and the Northern Alliance, al
Qaeda actually provided command and control capability for Taliban

forces. We would normally expect the opposite, that the Taliban was
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the armed forces and al Qaeda at best was a militia group fighting
with them subject to their command and control.
What my understanding is in many situations it would be
inverse; that the al Qaeda military capability was being used as a
force multiplier, if you will, for Taliban operations against the
Northern Alliance.
DC [MR. MCMILLAN]: Okay. Thank you very much. | have no
further questions.
TC [LCDR STONE]: No re-cross.
MJ [CAPT ALLRED]: Thank you, Professor Corn, for your
testimony.
Let me just ask the members for a moment if they have any
guestions for you.
Members, are there any questions for Professor Corn?
MEMBERS: [ No response. |
MJ [CAPT ALLRED]: Apparently not. We thank you for taking a
break from your trip to Madrid, or wherever you are, and wish you
well. We'll excuse you as a witness. Okay.
WIT [MR. CORN]: Thank you very much.
[ The witness was excused and the VTC ended. ]
MJ [CAPT ALLRED]: Time for a recess. We will----
BAILIFF: All rise [all persons did as directed and the nenbers
wi thdrew fromthe courtroom.
2873
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MJ [CAPT ALLRED]: Why don't we come back in 15 minutes?

[ The military comm ssion recessed at

1035, 28 July 2008. ]

[ The mlitary comm ssion cane to order at 1053, 28 July 2008.]

MJ [CAPT ALLRED]: Okay. Please be seated

directed].

The members have returned to the courtroom.

[al ] persons did as

TC [MR. TRIVETT]: Sir, the government calls Mr. Evan Kohlmann.

MJ [CAPT ALLRED]: Evan Kohlmann.

EVAN F. KOHLMANN, Civilian was called as a witness for the

prosecution and testified under oath as foll ows:

DI RECT EXAM NATI ON

Questions by the civilian trial counsel:

Q [MR. TRIVETT]: For the record, please state your name,

spelling your last.

A [MR. KOHLMANN]: Yes, my name is Evan F. Kohimann,

K-o0-h-I-m-a-n-n.

Q [MR. TRIVETT]: Mr. Kohlmann, what do you do for a living?

A [MR. KOHLMANNI]: I'm an international terrorism consultant.

Q [MR. TRIVETT]: And can you please explain briefly to the

members what that is?

A [MR. KOHLMANN]: Yes. | conduct research on international

terrorist organizations on behalf of a variety of clients. | then
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take that information, produce analysis, produce documentation, and |
provide that information to, again, a variety of clients.

Q [MR. TRIVETT]: And do you do any work for any television
networks?

A [MR. KOHLMANN]: Yes, I do. | work on behalf of NBC, MSNBC as
an on-air terrorism consultant and analyst.

Q [MR. TRIVETT]: What's your educational background?

A [MR. KOHLMANN]: I have a BSFS, which is a Bachelor in Science
and Foreign Service from the Edmond A. Walsh School of Foreign
Service at Georgetown University. | also have a certificate in Islam
and Muslim-Christian Understanding from the Center for Islam and
Muslim-Christian Understanding at Georgetown University. And | also
have a J.D. or a juris doctorate, a law degree, from the University
of Pennsylvania law school.

Q [MR. TRIVETT]: And what was your major in college?

A [MR. KOHLMANN]: My major was international politics with a
focus on international security studies, particularly international
security studies in the Middle East and Muslim world.

Q [MR. TRIVETT]: Now, you mentioned that you had a certificate

in Islam. Will you please explain for the members what that is
comprised of?

A [MR. KOHLMANN]: Georgetown University has a separate center

within the School of Foreign Service, which is known as the Center
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MILITARY COMMISSIONS TRIAL JUDICTARY
GUANTANAMO BAY, CUBA

UNITED STATES OF AMERICA AE 104

Government Response

v. To Defense Motion to Dismiss
Because The Convening Authority

Exceeded His Power In Referring This Case

ABD AL RAHIM HUSSAYN To A Military Commission

MUHAMMAD AL NASHIRI

13 September 2012

1. Timeliness

This response is filed timely pursuant to Military Commissions Trial Judiciary Rule of
Court 3.7.c(1).
2. Relief Sought

The government respectfully requests the Comunission o deny the defense motion to
dismiss.
3. Overview

The defense motion Lo dismiss should be denied for three reasons: (1) whether the
offense was commuilted in the context of and assocrated with hostilities is a common element of
fact that the government must prove at trial; (2) these charges properly were referred because the
Convening Authority found reasonable grounds to believe they were commitied in the context of
and associated with hostilities; and (3) the existence of hostilities 1s an objective guestion of fact
for the members.
4. Burden of Proof

As the moving purty, the defense must demonstrale by a preponderance ol the evidence

that the requested reliefl 18 warranted. R.M.C. 905(c)( 1)-(2).
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5. Facts

Abd Al Rahim Hussayn Muhammad Al Nashiri (“accused”) is a Saudi Arabian citizen
and senior member of al Qaeda. He is charged with multiple offenses under the Military
Comnussions Act of 2000 (“2009 M.C.A.™) lor vielations of the law of war, wlich were
committed in the context of and asseciated with hostilities between the United States and al
Qaeda. These charges relate to the accused’s alleged role in planning and executing attacks on
USS COLE (DDG 67) on 12 October 2000, and MV Limbure on 6 October 2002, and an
attemnped attack on USS THE SULLIVANS (DDG 68) on 3 January 2000. The attack on 1SS
COLE (DDG 67) occurred while it was refucling in Aden, Yemen. This attack killed 17 U.S,
sailors, injured at least 37 others, and caused significant property damage. The attack on MV
Limburg, a civilian oil tanker, occurred in or around the coast of Al Mukallah, Yemen. This
attack killed one civilian crewmember, caused significant property damage, and resulied in a
large oil spill. The government alleges that these attacks were attempts to strike the United
States on behalf of al Qaeda. The government also alleges that these attacks were committed in
the context of and assoctaled with hostilities between the United Stales and al Qaeda.

On 23 August 1996, Usama bin Laden 1ssued a public “Declaration of War Against the
Americans Occupying the Land of the Two Holy Places.” in which he called for the murder of
LIS, military personnel serving on the Arabian Peninsula. See Tsama bin Laden, Declaration of
War Against the Americans Occupying the Land of the Twa Holy Places (Aug. 23, 1996).

In about March 1997, in an interview with CNN, Usama bin Laden promised to drive
Ammericans away from all Muslim countries. See CNN Interview with Osama bin Laden at 2,
avatlable ar hitp:A/T1 L findlaw.com/news. findlaw.com/cnn/docs/binladen/binladenintvw-ctin, pdf.
Usama bin Laden also warned the United States of the deadly consequences if it did not leave the
Arabian Peninsula: “So if the U.S. does not want to kill its sons who are in the army, then it has
to get oul.” Id. a1 5. Usama bin Laden alse indicated he could not guarantee the safety of U.S.
civilians because they voled ta elect Amenca’s political leaders and, therefore, were responsible

for the consequences of U.S. foreign policy. Id. al 2.

&
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On 23 February 1998, Usama bin Laden and others. issued a fatwah (a purported
religious ruling) claiming that it was God’s order and an individual duty for every Muslim (o
“Kkill the Americans and plunder their money wherever and whenever they find it.” See World
Islamic Front, Statement (Feb, 23. 1998), available a1
http:iwww las.org/irp/world/para/docs/980223-fatwahim. The fatwah directed all Muslims (o
kill Americans and their allies, be they civilian or military. /d.

On 25 May 1998, Usama bin Laden publicly announced the formation of the
“International Islamic Front for Jihad Against the Jews and the Crusaders.” Three days later, on
28 May 1998, in an interview with ABC News in Afghanistan. UUsama bin Laden reiterated the
February 1998 fatwah’s call for killing Americans, stating: “We do not differentiate between
those dressed in military uniforms and civilians; they are all targets in this fatwah.” ABC News
Interview with Usama bin Laden at 2., available ai
http://www vaed .uscourts. gov/inotablecases/moussaout/exnhits/prosecution/AQO00R | T_pdf.
Usama bin Laden further stated that if his demands were not met, al Qasda would send 1o the
United Stutes cotfing containing the corpses of American troops and American civilians. [d. at 5.

On 29 May 1998, Usama bin Laden issued a statemenl entitled, “The Nuclear Bomb of
Islam.” under the banmer of the “International Islamic Front for Fighting the Jews and
Crusaders,” in which Usama bin Laden stated “it is the duty of the Muslims to prepare as much
foree as possible to terrorize the enemies of God.”™ See CNN, Timeline: Osama Bin Laden, Over
the Years (May 2, 201 1), availuble at http:/farticles cnn.com/201 1-05-
02fworld/bin Jaden.timeline_1_bin-laden-group-osama-bin-king-abdul-aziz-
university/37?_s=PM:WORLD (quoting International 1slamic Front for Fighting the Jews and
Crusaders, The Nuclear Bomb of [slam (May 29, 1998)),

On 7 August 1998, al Qaeda engaged in coordinated attacks against U.S. embassies in
Nairobi, Kenya, and Dar es Salaam, Tanzania. These attacks killed 224 people, including
Americans, and injured thousands more. United States v, Ghailani, 761 F, Supp. 2d 167, 185-86

(S.D.N.Y, 2011) ("These bombings killed over two hundred people, injured and maimed

3
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thousands, and did (remendous damage to the embassies themselves, Two hundred and thirteen
individuals perished in Nairobi. Eleven died in Dar es Salaam. Approximately 4,000 peopie
were injured by the bombing in Nairobi, while 85 were injured in Dar es Salaam.”). The attacks
also caused significant property damage to the two U.S. embassies. Id.

On 20 August 1998, in response (o these attacks, LS, armed forces struck terrorisl
training camps in Alghanistan and a suspected chemical weapons laboratory in Khartoum,
Sudan, See Permanent Rep. of the United States to the U.N., Letter from the Permanent Rep. of
the United States of America to the President of the Security Couneil of the United Nations, U.N.
Doc. S/1998/780 (Aug. 20, 1998) (“In accordance with Article 51 of the Charter of the United
Nations, [ wish, on hehalf of my Governtmenl. to report that the United States of America hag
exercised its right of self-defence in responding 10 a series of armed attacks against United States
embassies and United States nationals,™); President William J. Clinton, Address (o the Nation on
Military Action Against Terrorist Sites in Afghanistan and Sudan, 2 Pub_ Papers 1460 (Aug. 20,
1998); President William J. Clinton, Letter to Congressional Leaders Reporting on Military
Action Against Terrorist Sites in Afghanistan and Sudan, 2 Pub, Papers 1464 (Aug. 21, 1998),
The United States also contemplated and prepared Lo launch follow-on military operations. See
Nat’l Comm™n on Terrorist Attacks Upon the United States, The 91 1 Commssion Report 120-21
(2004 [heretnafter 9/11 Commission Report], available at http:/ivwww.9-

1 lcommission. gov/report/91 | Report. pdf.

On 3 January 2000, al Qaeda attempted to armed attack the TSS THE SULLIVANS
(DDG 68) near Aden, Yemen. On 12 October 2000, al Qaeda attacked the USS COLE (DDG
67) while it was refucling in Aden. Yemen. This attack killed 17 U.S. sailots, injured at least 37
others, and caused significant property damage.

On 11 September 2001, al Qaeda continued its atlacks against the Uniled States. In
coardinated attacks, tervorists from that organization hijacked four commercial airliners and used
them as guided missiles to attack prominent U.S, targets, including the World Trade Center and
the Pentagon. The attacks resulted in the loss of nearly 3.000 lives. the destruction of hundreds

A

Filed with T4 Appeliate Exhibit 104A (al-Nashiri)

13 Seplember 2012 Page 4 of 17
Filed with TJ Appellate Exhibit 617F (AAA)
19 April 2019 Page 442 of 489

UNCLASSIFIED//FOR PUBLIC RELEASE



UNCLASSIFIED//FOR PUBLIC RELEASE

ol millions of dollars in property, and severe damage (o the U.S. economy. See 911
Commission Report 4-14 (2004).

On 18 September 2001, Congress passed, and the President of the United States signed,
the Authorization for Use of Military Force (“AUME™), Pub. L. No. 107-40, 1 15 Stat. 224
(2001). Among other things, the AUMF authorizes the President to “use all necessary and
appropriate force against those nations, organizations, or persons he determines planned,
authorized, committed, or aided™ al Qaeda, /d. On 7 October 2001, acting pursuant to the
AUMF, the President ordered U.S. Armed Forces to begin military operations in Afghanistan,
where he determined that the Taliban was harboring members of al Qaeda. See Permanent Rep.
of the United States to the U.N., Letter from the Permanent Rep. of the United Stales of America
1o the President of the Security Council of the United Nations. U.N, Doc. 5/2001/946 (Oct. 7.
2001), Inaddition. on 13 November 2001, the President issued a military order that authorized
trial by military commission of noncitizens he had reason (o believe were or had been members
of al Qaeda; those who had engaged in, aided or abetted, or conspired to commil infernational
acts of terrorism against the United States: and those who had harbored others covered by the
military order, See President George W. Bush, Mil. Order. 66 Fed, Reg. 57,833, 57.834 (Nov.
13, 2001) (“International terrorists, including members of al Qaeda, have carried out attacks on
United States diplomatic and military personnel and facilities abroad and on c¢itizens and
property within the United States on a scale that has created a state of armed conflict that
requires the use of the United States Armed Forees.”).

On 6 Octaber 2002, al Qaeda attacked MV Limburg, a civilian oil tanker, off the coast of
Al Mukallah, Yemen. This attack killed one civilian crewmember. caused significant property
damage, and resulted in a large oil spill.

In October 2006, Congress enacted the Military Commissions Act of 2006 (“2006
M.C.A."), which provided statutory authority for military commissions, limited their

jurisdictional scope, and provided significant procedural rights for an accused. In October 2009,
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Congress amended the 2006 M.C.A. w provide greater procedural protections to detainees tried
by military commission (“2009 M.C A7)
On 28 September 201 1, capital charges were referred against the accused. The

Commission arraigned the accused on 9 November 2011,

6. Law and Arpument

An offense enumerated in the 2009 M.C A, is only triable by military commission “if the
offense is committed in the comext of and associated with hostilities.” 10 U.S.C. § 950p{c) (the
“hostilities element”). The government has alleged in every charge that the accused committed
hig offenses in the context of and associated with hostilities. The 2009 M.C.A. deflines
“hostilities” as “any conflict subject to the laws of war,” which apply during “armed conflict.”
10 U.S.C. § 948a(9). A military commission convened under the 2009 M.C.A. has “jurisdiction
lo iry persons subject to this chapter for any offense made punishable by this chapter . . . whether
such offense was commilted before, on, or after September 11, 20017 10 U.S.C. § 948d.

The defense argues that the Convening Authority could not have found that the offenses
charged took place in the context of and associated with hostilities. and, therefore, the referral
was defective. This untenahle request should be denied for three reasons. First, whether the
offense was committed in the context of and associated with hostilities is a common element of
fact that the government must prove at trial. Second, these charges properly were referred
because the Convening Authority found reasonable grounds to believe they were conmitied in
the context ol and associaled with hostiliies. Third, the existence of hostilities 1s an objective

question of fact for the members.

L. Whether the Qffense Was Committed in the Context of and Associated with
Hostilities Is a Common Element of Fact the Government Must Prove at Trial

The requirement that offenses must be “commitied 1n the context of and associated with
hostilities” is a common element of fact that the government musl prove to the members al trial.
It is a fundamental principle of statutory construction that individual clauses in a statute should

be read in context, not in isolation. See Dada v. Mukasey, 554 U.S. 1, 16 (2008) (“In reading a

&
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statute we must not look merely 1o a particular clause, but consider [it] in connection with it the
whole statute.”) (citing Kekoszka v. Belford, 417 U.S. 642, 650 (1974)) (internal quotation marks
omitted); United States v. Heirs of Boisdore, 49 U.S. (8 How.) 113, 122 (1850) ([ W]e must not
be guided by a single sentence or member of a sentence, but look to the provisions of the whole
law, and to its object and policy.”). Here, the hostilities requirement is in a provision called,
“*Common Circumslances,” which is contained in subchapter VIIT of the 2000 M.C.A., called
“Punitive Matters,” See 10 U.S.C. § 950p(c). This “Punitive Matters” subchapter broadly lists
the triable offenses, the elements of those offenses. and the different forms of criminal liability.
See 10 LL.S.C. § 950p (definitions. construction ol certain offenses, common circumslances); 10
LULS.C. § 950q (principals); 10 U.S.C. § 950r (accessory after the fact); 10 U.S.C. § 950s
(conviction of lesser offenses); 10 U.S.C. § 950t (crimes triable by military commission). By
placing the hostilities requirement in the punitive matters section, which lists the offenses and
their elements, Congress intended (o make the hostilities requirement a common element of fact
for all the triable offenses.

It Congress wanted the hostilities element to be approached as a threshold jurisdictional
requirement, it could have included it in the statute’s “Jurisdiction of military commissions”
section. That section, however, does not mention any hostilities requirement:

A military commission under this chapter shall have jurisdiction to try persons
subject to this chapter for any offense made punishable by this chapter, sections
904 and 906 of this title (articles 104 and 106 of the Uniform Code of Military
Justice), or the law of war, whether such offense was commitied before, on, or
after September 11, 2001, and may, under such limitations as the President may
prescribe, adjudge any punishment not forbidden by this chapter. including the
penally of death when specifically authorized under this chapter. A military
commission is a competent Lribunal 1o make a linding sufficient for jurisdiction.

10 U.S.C. § 948d (emphasis added). Instead, the statute explicitly gives this Commission
jurisdiction to ry offenses committed “before, on. or after September 11, 2001.” /d.

The Hamdan commission (convened under the 2006 M.C.A.) agreed that the hostilities
nexus was a question of Fact for the members. See United States v, Hamdan, AE 190, Ruling on

Motion in Linuine (Transportation Services) and Start of Hostilities (D-033 & D-016) at 2 (May

=
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13, 2008) (“[TThe existence o|f] a state ol armed conflict before 2001 is clearly a question ol fact
for the members to decide. Evidence bearing upon the issue may he offered by either side, and
the Commission will mstruct the members appropriately before they retire to deliberate.”). The
Comrmission ruled that because the “Government must prove, as an element of cach otfense,”
that the accused’s offenses “were significantly related to a period of armed conflict,” the
“members should hear and decide that matter.” Id.

Because the hostilities requirement is an element of the crime, the only discernible basis
for the defense motion to dismiss is that the Convening Authority improperly referred these
charges.'

I1. The Convening Authority Properly Referred the Charges Because He Found
Reasonahle Grounds To Believe They Were Committed in the Context of and
Associated with Hostilities

The Convening Authority properly referred these charges to this Commission. The
Convening Authority may only refer charges to a military commission it he finds. or is advised
by his Legal Advisor. that there are “reasongble grounds to believe that an offense triable by a

military commission has been committed and that the accused commutted i1, and that the

' AE 104 is not properly read as a ehallenge 10 the Commission’s subject-maner jurisdiction. But even if the
defense does file an appropriate motion to dismiss for lack of subject-matter jurisdiction. the Military Judge would
have w determineg whether the charged offenses are among those Congress authorized for trial, not whether those
offenses were committed in the context of and associated with hostilities. As argued above, the hostilities nexus is
Lo be treated al trial as a common element of facl. vather than a threshold jurisdictional requirement. Because every
charge here is an enumerated offense under the 2009 M.C A__a motion o dismiss for lack of subject-malter
jurisdiction in this case would fail.

AE 104 also docs not challenge this Commission’s personal jurisdiction. The 2009 M.C.A. states that “[aJny
alien unprivileged enemy belligerent is subject to trial by military commission as set forth in this chapter.” 10
US.C. § 948c. Anumprivileged enemy belligerent is one who *has engaged in hostlities against the United States
or its coalition parmers: has purposefully and materially supported hostilities against the United States or its
eoalition partners; or was a part of al Qasda at the time of the alleged offense under this chapter”™ 10 US.C. §
Q48a(7). By referring this case, the government made a prima jocie showing for persemal jurisdierion. See United
Siates v. Khadr. 717 . Supp. 2d 1215, 1235 (US.C.M.C.R. 2007 (“We find that this facial compliance by the
Crovernment with all the pre-referral eriteria . . . combined with an unambiguows allegation 1o the pleadings that Mr.
Khadr is “a person subject to trial by military commission as an alien unlawful enemy combatant,” entitled the
mulitary comumission o iitially and properly esercise pruma fucie personal jurisdiction ever the accused wntil such
time as that jurisdiction was challenged by a motion to dismiss for laek thereof, or prool of jurisdiction was lacking
on (he merits,”). There is no plausible way to read AE 104 as challenging this Commission's personal jurisdiction
and, gs such, the government does not address that issue in this response.

<
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specification alleges an offense.” RM.C. 601(d)(1). To refer a churge, the Convening Authorily
must be convinced by the evidence thal there are reasonable grounds to believe every element of
that charge. And he must make such a determination independently and free from mfluence. See
R.M.C. 601 and 104, In this case, the defense does not ¢laim that the Convening Authority
failed 1o follow the proper procedure or (o review the evidence. In facl, after reviewing the
evidence presented, the Convening Authority declined Lo refer sworn charges V11 and VII1. both
of which related to the destruction of property in violation of the law of war, The defense
nonetheless argues that the Convening Autherity somehow exceeded his authority in referring
the remaining charges.

The defense motion does not claim that the charges fail to allege a nexus to hostilities, or
that the facts alleged foreclose the existence of such a nexus. Rather. it claims that the
Convening Authority could not have found reasonable grounds o believe that each offense was
commilled n the context of and associated with hostilities because, m the defense’s view,
hostilities did not exist af the time and place of the alleged offenses. In effect, the defense asks
this Commission to reach into the Convening Authority's purview and reevaluate the Convening
Authority’s determination thal reasonable grounds existed Lo support the hostilities element. By
referring these charges, the Convening Authority necessarily delermined that there were
reasonable grounds to believe that each charge was committed in the context of and associated
with hostilities. The defense provides no legal basis for reconsidering this determination.

This Commission should decline the defense’s novel request 1o regvaluate the Convening
Authority’s referral of charges. The government is aware of no case where a military judge
dismissed a properly referred charge at court-martial simply because the military judge disagreed
with the Convening Authority’s determination that reasonable grounds existed (o support that
charge. Similarly, the government could not find a single case where a federal judge dismissed
an indictment because the defense argued the government would not be able to prove a disputed
factual element at wial. Just like certain federal crimes that require an interstate nexus as an

element. a military commission under the 2009 M.C. A, may only try substantive offenses with a

n
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nexus to hostilities. However, there is no authority in either system for the defense o move for
dismissal based solely on its claim that the government will not be able to prove tlie hostilities or
mierstate cormmerce nexus at tmal. Rather, so long as the charge or indictment alleges that
nexus, the defense cannot challenge the adequacy of proof for that allegation before the
prosecution has presented its evidence at trial. See United Stares v. Costello, 350 U.S. 359, 409
(1956) (“[A]n indictment returned by a legally constituted and unbiased grand jury . . . if valid on
its face, is enough to call for a trial on the charge on the merits."); accord United States v.
Moore, 563 F.3d 583, 586 (7th Cir. 2009): United States v. Todd, 446 F.3d 1062, 1068 (10th Cir.
2006); United Siates v. Hickey, 367 F.3d 888, 894 (9th Cir. 2004); Untied States v. Salman. 378
F.3d 1266, 1268 (11th Cir. 2004).

Omnee the grand jury or convening authority sends a case to trial, the remedy for the
defense claim that the government lacks evidence on an element is (o obtain a directed verdict or
an acquitlal at trial. Instead, the defense seeks to have the Commission mtrude into the
Convening Authorily’s deliberative process and reconsider his otherwise valid determination.
The charges in this case clearly allege that the offenses were committed in the context of and
associated with hostilities, and the Convening Authority has found that the government’s
evidence establishes reasonable grounds lo believe the same. Because there is no basis in law for
this Commission to recvaluate the Convening Authority’s reasonable-grounds determination, the
defense motion to dismiss should be denied,

ITL.The Existence of Hostilities Is an Ohjective Question of Fact for the Members

Although the defense motion has no basis in law and should be denied outright, it also
fails on the merits, The defense argues that “the recognition of hostilities . . . is a political act
that must be decided by the paolitical branches™ and that the Convening Authority therefore has
o authority o “countermand the decisions of the political branches. .. * AE 104 at 6, 8. The
defense then claims that because the offenses allegedly were committed when there was no

palitical recognition of hostilites in Yemen, the Convening Authority did nol have the power to

n
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refer these charges. See AE 104, There are at least three major problems with the defnese’s
argument.

First, the defense’s focus on the recognition of hostilities specifically in Yemen is
misplaced. See AE 104 at 8 (“[ Tlhe earliest date on which the political branches ofticially
recognized hostilities in any sense in Yemen was September 19, 2003.7) (emphasis added). The
government does nol argue, and does not intend to prave, that hostilities, within the meaning of
the 2009 M.C.A., existed between the United States and Yemen during the relevant timeframe,
The defense seems Lo argue thal separate conflicts existed and continue to exist between the
United States and al Qaeda in different geographical locations. To the contrary, al Queda is a
transnational terrorist organizabion that has committed, and plans to commit, violent acts against
American people and interests throughout the world, As the military judges in Hamdan and Al

Bahlul mstructed the members:

Conduct of the accused that occurs at a distance from the area of conflict can still
be in the context of and associated with armed conflict, as long as it was closely
and substantially related to the hostilitie s that comprised the conflict,

United States v. Hamdan, 801 E. Supp. 2d 1247, 1279 n.54 (U.S.C.M.C.R. 2011) (quoting
Heamdan Tr. 3752-53) (emphases added). This instruction is consistent with U8, historical
practice. During World War 11, for instance, hostilities existed between Germany and the United
States. Nonetheless, battles that occurred at a great distance from either nation—such as in
North Africa—still were unarguably in the context of and associated with those hostilities, as
were offenses committed outside a theater of active military operations. See Ex parte Quirin,
317 ULS. 1. 38 (1942) (finding that individuals properly may be subject to trial by military
commission even if “they have not actually committed or attempted to commit any act of
depredation or entered the theatre or zone of active military operations™). The government will
prove al trial that hostilities existed between the United States and al Qaeda, and that the charged
offenses were all committed in the “context of and associated with” those hostilities, That is all

that the 2009 M.C.A. requires.
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Second, the defense purports to argue thal the recognition of hostilities is a “'political
guestion,” but in fact argues that the existence of hostilities in Yemen must be decided by the
Military Judge on an incomplete record consisting only of selected contemporaneous statemments
made by political figures., See AL 104 av 5-6 (stating that the existence of hostilities “is a
pelitical act that must be decided by the political branches™). The defense ciles no support for s
pasition, which fundamentally misunderstands the 2009 M.C.A. and ignores binding
U.S.CM.C.R. precedent, Under the statute and the caselaw, the duration and scope of the
hostilities between the United States and al Qaeda is an objective Factual element that the
members must resolve at trial after receiving an instruction on the proper legal standard, See
United States v. Al Bahlied, 8200 F, Supp. 2d 1141, 1189 (U.S.C.M.C.R. 201 1) (stating that “the
determination whether the hostilities in issue satisfy [the hostilities nexus| is obhjective in nature
and generally relate to the intensity and duration of those hostilities.™): Hamdan, 801 F. Supp, 2d
al 1278-79 (alfirming the conviction because the military judge “properly instructed” the
members on hostilities, and that the miembers “lound beyond a reasonable doubt thal this

; | y i i N " y
requirement was met”).” Along the same lines, international criminal tribunals applying the law

*The full text of the military judze’s istruchon rends:

With respeet 1o cach of the ten specifications Jof material suppoit] before you, the government
must provvie beyond a reasunable doubt that the actions of the accused ok place in the context of
and that they were associated with armed conflict. In derermining whether an armed conflict
existed between the U.S. and AQ and when it began. vou should consider the length. duration. and
intensity of hostiliies between the parties, whether there was protracted armed violence between
govermmental authorities and organized armed groups, whether and when the U5, decided 10
employ the combat capabilities of 1is armed forces o meet the AQ threat, the number of persuns
killed or wounded on each side, the amount of property damage on each side, staiements of the
leaders of both sides indicating their perceptions regarding the existence of an armed conflict,
including the presence or absence of a declaration @ that effecl. and any other facis or
circumstances vou consider relevant to determining the existence of armied conflict. The parties
may argue the existence of other facts and circumstances from which you might reach your
determination regarding (his issue. In determming whether the acls of the acoused ook place m
the context of and were associated with an arnied conflict. you should consider whether the acts of
the accused occurred during the period of an armed conflict as defined above, whether they were
performed while the accused acted on behall of or under the authority of a party o the armed
conflict, and whether they constituted or were closely and substantially related to hostilities
oceurring during the armed confliet and other Facts and circumstances you consider relevant to this
issue. Counsel may address this matter during their closing arguments, and mayv suggest other
factors for your consideration. Conduct of the accused that oceurs at a distance from the area of

L]
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of war also repeatedly have held that the existence of hosilities is an objective question of fact.*
Although not binding on this Commission, these international cases lend support to the
U.S.CM.C.R."s holdings in Hamdan and Al Bahlul that the existence of hostilities 1s not a
political guestion in the context of a military-comnussion trial, but a guestion of fact for the
members to determine. In this case, the members will decide at trial, upon consideration of the
Lotality of the circumstances, whether these offenses were comimitted in lhe context of and
associated with hostilities between the United States and al Qaeda.

Third, nene of the four cases cited in the defense motion actually supports the defense
position that the existence of hostilities 15 a “political question™ in the context of a military
cormmission. The defense relies most heavily on Baker v. Carr, where the Supreme Court held
that a challenge to a state-apportionment statute under the Fourteenth Amendment’s Equal
Protection Clause was justiciable, 369 U.S. 186 (1962). In considering (and rejecting) the
respondent’s claim that the challenge infringed on a nonjusticiable political question, the Court
“analyze[d] representative cases [and] inferfred] from them the analytical threads that make up
the political guestion doctrine.” /d. at 211. One such area of cases concerned the duration of
hostilities. The Court explained that it generally would refuse “to review the political
departments’ determination of when or whether a war has ended.” /4 at 213, This judicial

deference o the political branches, however, “is primarily a function of the separation of

conflict can still be in the context of and associated with armed conflict. as long as it was closely
and substantially related o the hosalities that comprised the conllict.

Hamdan. BO1 F. Supp. 2d at 1278 n.54 (quoting Hameon Tr. 3752-53).

" For example, in Prosecutor v. Tadie, the Internationdl Criminal Trabunal for the Former Yugoslavia (“ICTY™)
rejected the defense argument thar “there was no armed conflict at all in the region where the erimes were allegedly
committed.” Case No. [T-94-1-1, Decision on Defence Motion for Interlocutory Appeal on Jurisdiction T 65 (2 Oct
1995). Instead of relying on contemporaneous political determinations, the ICTY found that an armed conflict
exists whenever therg is .. . protracted armed violenee between governmenial authorities and organized armed
groups or between such groups within a State.” [ at  70: see alse Prosecutor v. Akayesi, ICTR-96-4-T,
Judgernent ] 619-26.42 Sept. 1898) (ol requinng o comernporancous political determination before assessing that
an “armed conflict™ exisis for the purposes of tiggering war crimes Hability): Juan Carlos Abella v. Argentina. Case
1137, Report No. 35/97, Inter-Am. Commuission on Human Rights, OEA/Ser L/V/LYS. Doc. 6 rev. (18 Noy,
1997) (determining thar an engagement of Argenting’s ormed forces with organized, armed militants that Tased
thirty hours and resulted in casualties and property destruction was an armed conflicl under international law
without requiring a tormal contemporangous political determination).

2
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powers.” [d. at 210, In this case, there is no sgparation-of-powers concem. Congress and the
President. through the 2009 M.C.A | ereated a system of military commissions to try violations
of the law of war and expressly niade the nexus fo hostilities an element of each offense. In so
doing, far from removing the determination of the existence of hostilities from the purview of the
Commission, Congress and the President actually empowered the members to decide whether the
government has proven the hostilities element beyond a reasonable doubt in each case. Asin
any criminal trial, the members will be asked to weigh the evidence against the Tegal standards
on which they are instructed, and to make a determination as to guilt or innocence. Therefore,
Baker actually cuts against the defense argument that the political branches must decide the
exislence of hostihiies, and mstead supports the government’s position that the exislence of
hostilities is an ohjective, fact-based inquiry, best feft to members.

The three other cases cited by the defense are no more supportive of the defense position
than Baker. In The Protector, 79 U.S. (12 Wall.) 700 (1872), the Supreme Court granted a
motion to dismiss because the appellant exceeded the five-year limitations period for the filing of
his appeal. Because the limitations period was tolled during the Civil War, the Court had to
decide when the war started and how long it lasted. In a three-page opinion, the Court decided
that the war began in Alabama on 19 April 1861, when the President proclaimed an intended
blockade, and the war ended on 2 April 1866, when the President proclaimed “the war had
closed.” [d. at 702, The Court itself acknowledged, however, that it only chose those dates “[iln
absence of more certain criteria, of equally general application . .. ." [d at 702. Here too, the
members can look (o the iotality of circumstances to decide whether a given offense was
committed in the context of and associated with hostilities. The last two cases cited by the
defense, Ludecke v. Warkins, 335 U.S. 160 (1948). and Al-Bihani v. Obama, 5390 F.3d 866 (D.C.
Cir, 2010), arose in the habeas context and concerned the determination ol the end of declared
war or hostilities. They do nof concern how a member’s panel, in a military commission, should
determine whether a given offense was committed in the context of and associated with some
pending or historical hostilities, even absent the controlling political determinations referenced in

bt
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those cases. In Ludecke, the Atlorney General ordered the petitioner removed from the United
States as an alien enemy, and the petitioner filed a petition for a writ of habeas corpus. The
Supreme Court affinmed the denial of the wril because Congress gave the President summary and
unreviewable power to order the removal of enemy aliens during a declared war, and because the
declared war between the United States and Germany had not yel terminated. Sioularly, in Af-
Bihan, the D.C. Circuit affirmed the denial ol the petitioner’s habeas petition and deferred (o the
executive's determination that the war against the Taliban and al Qaeda was ongoing. An actual
declaration of war or hostilities, however, is not at issue in this Commission. Al issue here is
whether the members may decide whether certain offenses were committed in the context of and
associated with hostilities, prior to a formal authorization of military force. Nothing in either
Ludecke or Al-Bihani supports the defense argument that this role of the members, as created by
the 2009 M.C.A., should be displaced by the cherry-picked statements offered by the defense.
See AE 104 a1 6.

The defense provides no legal support for its argument that the existence of hostilities is a
political question in the context of a military commission. The 2009 M.C.A. and binding
U.S.C.M.C.R. precedent establish thatl the existence ol hostilities is an objective guestion of fact
for the members to decide. The defense motion Lo dismiss, therefore, should be denied.

7. Conclusion

For the foregoing reasons, the Commission should deny the defense motion 1o dismiss,

8. Oral Argument
The defense has requested oral argument. and the government joins this request.

9. Witnesses

The government has no witnesses at this time.

10. Additional Information

The government has no additional information.
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11. Attachments

A, Certificate of Service, dated 13 September 2012,

Respectfully suhmitted,

sl
Anthony W, Mattivi
CDR Andrea Lockhart, JAGC, USN
Justin T. Sher
Joanna Balles
Mayj Chris Ruge, USMC
LT Cherie Jolly, JAGC, USN
Trial Counsel
Mark Martins
Chief Prosecutor
Military Commissions
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CERTIFICATE OF SERVICE

I certify that on the 13th day of September 2012, 1 filed AE 104, Government Response
To Defense Motion To Dismiss Because The Convening Authority Exceeded His Power In
Referring This Case To A Military Commission, with the Otfice of Military Commissions Trial
Judiciary and served a copy on counsel of record.

listi
Anthony W, Mattivi
Trial Counsel
Office of the Chief Prosecutor
of Military Commissions
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[The R M C 803 session was called to order at 0942, 7 February,

2008.]

MJ [CAPT ALLRED]: Court's called to order. All parties present

when the court last recessed are once again present. As near as |

can tell, it looks like we have two new representatives on the

government side. Counsel, would you introduce yourselves and state

your qualifications and status as to oath, please?

APROS [MR. OLDHAM]: Your Honor, my name is Andrew Oldham. |

have been detailed to the Military Commission by the Chief

Prosecutor. I'm qualified to serve under R.M.C. 503, and | have

previously been sworn in accordance with R.M.C. 807. | have not

acted in any manner that might tend to disqualify me in this

proceeding. | am a civilian attorney with the Department of Justice.

MJ [CAPT ALLRED]: Thank you.

APROS [MR. GOLDSTEIN]: Your Honor, | am Jordan Goldstein. |

have been detailed to this Military Commission by the Chief

Prosecutor. | am qualified to serve under R.M.C. 503 and have been

previously sworn in accordance with R.M.C. 807. | have not acted in

any manner that might tend to disqualify me in this proceeding. I'm

a civilian attorney with the Department of Justice.

[ The court

t he convening authority and was previously sworn. ]
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I hope | didn't just create an additional appellate issue
for the defense, but nonetheless if you do what the defense is
telling you, sir, which is why I don't think | am, they want you to
eliminate every known material support specification except for that.
And that, sir is a sword that Qui r oz was not designed to
be. If it does not survive, the will of the American people has just
been thwarted and the jury's determination would then become moot.
MJ [CAPT ALLRED]: Okay. | appreciate your argument and |
understand your position. | should tell counsel that | have found
all of the briefs on all of the motions very well done and I'll go
back and study them some more. That's for sure where we need to go.
Mr. Swift, you're jJumping up.
ADDC [MR. SWIFT]: I'm next, sir.
MJ [CAPT ALLRED]: Okay. Is this the combatant immunity motion,
D015?
ADDC [MR. SWIFT]: Res Judi cat a, | believe, is first, sir. D-
016, sir.
[ Def ense paral egal and counsel set up |aptop at podium ]
ADDC [MR. SWIFT]: And if | might, as Mr. McMillan did, have the
PowerPoint published to the courtroom, sir? It contains no new
evidence, simply cites and places briefs or by points.
MJ [CAPT ALLRED]: You don't have as nice a background as he

had. This is a very plain white background.

957
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ADDC [MR. SWIFT]: I'm working off the white board, sir.

MJ [CAPT ALLRED]: Okay.

ADDC [MR. SWIFT]: It's just a plain, stark argument.

MJ [CAPT ALLRED]: You can publish it to the--go ahead.

[ The court reporter published the contents to the gallery.]

ADDC [MR. SWIFT]: Sir, since | reported to the military

commissions back in March of 2003 we've been having an argument. And

the argument was, when did this start of hostilities begin? All

parties agree, | believe agree, that the start of hostilities is

necessary for the crime to be within the jurisdiction of this

military commission.

contested. From the beginning, that was what our positions against

And it goes back to Winthrop. It's not been seriously

the conspiracy charge against Mr. Hamdan who was originally brought

to the first military commission.

We challenged the military commission based on three ideas.

That was personal jurisdiction, subject matter jurisdiction, was it

properly constituted? Over the course, different courts would look

at it different ways.

When | got to the District Court in DC, which originally

ruled that the commission did not have jurisdiction, it based it on

two ideas, personal jurisdiction in that there hadn't been an Article
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5 tribunal, something we basically finally worked through, and he’s
had his Article 5 tribunal within the findings of this court.

The other one was that it wasn't properly constituted. It
had to follow the UCMJ. It had to comply with Article 36. It
abstained on the question of whether the charges were within the
jurisdiction of the Court, having found that Mr. Hamdan was neither
personally within, and the court wasn't properly constituted.

It could have stopped at the time of personal jurisdiction,
but it understood that the “Constituted” issue was going to be raised
immediately thereafter if you went to an Article 5 tribunal.

At the DC circuit, they reversed the earlier decision.
They found that a), the Judge’s personal jurisdiction decision was
not correct. They gave great deference to the President and found
that the President's determination was sufficient, and they noted
that the commissions, interestingly enough, could be the Article 5
tribunal though they noted that the alternative.

They agreed also, and part of why they found that the
Article 5 wasn't there, was that there was a separate conflict with
al Qaeda and therefore the ideas of Common Article 3 and how the
Court would be constituted implicated on this idea of a separate
conflict and, in fact, they pointed out in two quotes from it that
they disagreed with the--they pointed out that the District Court had

disagreed with the President's view of Common Article 3, apparently
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because the Court thought that we were not engaged in a separate
conflict with al Qaeda distinct with the conflict from the Taliban.

And they went on to find, there, that Mr. Hamdan was
captured in Afghanistan in November of 2001, but the conflict with al
Qaeda arose before then in other regions including this country in
September 11, 2001.

In other words, and | was there, they bought the government
theory that there had been a long-time war with al Qaeda and this
eliminated the subject matter concern. In fact, to clear the hurdles
to go forth, they had agreed that it had to be properly constituted
dummy head as subject matter jurisdiction, and you had to have
personal, so they'd found all 3--declare the orders.

Subsequently the Supreme Court granted cert. and it asked
the question--one of the questions we granted on--was whether the
petitioner and others similarly situated for war crimes in the war on
terror, which was this larger idea duly authorized by all of the
regulations.

The court in its majority opinion, this is that section of
the opinion that was joined by Justice Kennedy--everything but 5,
reversed the DC circuit and found that for the commission to be
properly constituted, that it had to comply with the UCMJ Article 36,
and that it had to, via Article 21 in the offenses that by statute or

by Law of War may be tried by the military commission, that Common
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Article 3 had come in via Article 21. This was particular to Justice
Kennedy. He spent a great deal of time here.

All Justices, not just the majority, all Justices agreed
that a court-martial--some did not think a court-martial was
necessary--but all Justices found that a court-martial would be
properly constituted. In other words they'd answered, "What does a
properly constituted court look like?"

Earlier this morning the government spent time talking
about how they had invited Congress--the Court had invited Congress--
to change. And it should be noted that in each of the plurality
opinions that this is what they're talking about changing; Article 36
and potentially Article 21 and the portions here.

But certainly Article 36, that had basically required at
least, if not a court-martial, something very, very close to a court-
martial, including for instance Article 31b, the military Miranda
etc.

Thereafter, of course, Congress passed the M.C.A., but
before doing, it's important to stop and look at what the plurality
did--because the plurality reversed also on the idea that the charges
were prior to hostilities. And that conspiracy is not a war crime.

Now, we dealt with "conspiracy is not a war crime" this
morning, but I'd like to deal with the most fundamental element,

"prior to hostilities" now. There was some argument that the Court
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didn't reach this. As | suggested in my reply brief, | don't think
you have to go any farther than Justice Thomas to answer that
question. Justice Thomas was very clear. He was very--he agrees
with the government's theory and he felt that he--the government had
wrongly--or the court--had wrongly decided this.

So there's a question that comes up. Let's say for a
moment, and | think this is the best way to look at what was the
binding effect of the Court's hearing, “What would have happened if
they hadn't passed the M.C.A., and instead, a court-martial had been
brought into being?” Also a statutory creature; equally viable,
still equally viable.

Certainly nothing in the Supreme Court's decision, and the
majority said that couldn't happen. Now, there we look at Article
18, which wasn't talked about a lot because we weren't at a court-
martial and it says courts-matrtial's simolay (phonetic)--it's
referenced in 21 shall have jurisdiction to try those who are subject
to the Law of War. That same test--the exact same test--now just put
to different forms. One under the Geneva was mandatory for POWs or
for our soldiers, the other one, not mandatory commissions available.

By the plurality decision, the charges that were against
Mr. Hamdan could not have been brought to a court-martial. He had
four votes. Now, he did not have the majority votes, but as we

explained at the holding of the case, as it went back down, the
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plurality had said that his crimes were not within that definition.
The definition was no different in article 21. So he would not have
been before a court-martial is based on those charges.

Now, you note in my motion | don't address the Kandahar
battle because, based on the plurality's holding that would have been
within the zone of the war. But on the charges that went up, which
have been largely replicated again, only now adding in material
support alleging the same actions, they would not have been viable
before court-matrtial.

So the question is, based on those four folks, does the
passage of the M.C.A. somehow change the jurisdiction of Article 18
and 21 to open it up? And | agree; Congress could have applied this
inres Judi cata . If the statute has changed, it doesn't apply. Now
we need to look and see; did Congress change it?

And | would note here that in the subsequent proceedings,
that the court did dismiss--the District Court and that is on appeal
at the DC Circuit--but it dismissed it without reaching any of the
Court's order. It dismissed it based on, it believed reading the
M.C.A., it longer had jurisdiction.

Now, my point here--the next point is--but 9059 brings the
Hamdan decision, this portion of the plurality decision that was
finally reached through Mr. Hamdan back to life. Because, while the

M.C.A. took away the District Court’s ability to enforce that, R.C.M.
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905g, which is identical as we pointed out in our brief, to the res

Judi cat a ideas, and the area that | highlighted----
[M. Swift referred to published PowerPoint slide]
ADDC [MR. SWIFT]: ----seems directly to say, with a big sign,
"Hamdan" brought back to life the effect of the decision unless, of
course, Congress changed the jurisdiction. Unless, of course,
Congress now changed that you no longer needed a war crime or somehow
these didn't fall--the statutes--within the common Law of War. One
of the requirements, of course, being a war.
But that's not what Congress did. Congress got in their
subject matter jurisdiction for the crimes and said, “traditionally
been triable by military commissions.”
Now, certainly we are at Winthrop here. Certainly we're in
the history. In fact, their traditional history is the military war
crimes commission, which is this is clearly what this is, has not
tried crimes that occurred outside the zone of hostilities. And in
fact, that's shown in the charges against Mr. Hamdan. They allege
hostilities.
Now I'm sure the government has and will continue to point
out that the overall jurisdiction has this portion that says
"...committed by an alien unlawful enemy combatant before on or after

September 11, 2001.”
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| have three points here; one, | readily admit Mr. Hamdan's

that we'd asked them to decide from Mr. Hamdan and others similarly

situated with regards to when the war started; they only decided to--

regards to Mr. Hamdan that's what happened.

But there are other similarly situated persons and

certainly Congress, aware that it was a plurality decision--the

Hamdan decision was the impetus to this--didn't statutorily decide to

take away or give effect to the plurality decision to make it

mandatory--to give an opportunity to the government to argue this

again. Just not in this case because of the

that comes in to Mr. Hamdan's benefit.

Secondly, even here one needs to also remember that

military commissions and this creation of it is not, as Senator

McCain pointed out, only for the war against al Qaeda.

It's for all conflicts and many war crimes have no

statutory--statute of limitations. They can be brought at any time.

It's been involved in countless conflicts, so it's quite possible

that Congress didn't want to restrict and say well this is only the

al Qaeda court in fact they went to pains to say “no, this will be

for all.”

res Judi cat a provision

And so where we are articulating those common-law war

crimes and if the commission is constructed to meet all of the
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international requirements, there is no problem with using it.
Though, again, | don't think that the on, before or after September
11th necessarily controls or says Congress was saying anything to the
alternative or deference of that.

And lastly, it would be dangerous to construe the--the
portion to say that Congress can declare war retroactively. War
could exist in two different states. War can exist on declared war,
which we can either argue whether the AMF was or not or is etc., or
de fact o of war. De Facto is facts--the law applied to facts and
determination there, which is a determination of judicial function;
not Congress's function.

So Congress would be, they the judicial free asset
(phonetic), to walk in on the plurality and say, “no you got it wrong
and I'm reversing your decision.” Again, if we can read the statute
in such a way as we don't even come to that issue, which is easy to
do; we shouldn't do it.

So we come to the end of it and we find that Mr. Hamdan in
these charges, which require in the charges against him, the
conspiracy charge that al Qaeda was engaged in hostilities listing
the exact same facts that had been determined by the court as a
matter of law in the plurality not the constitute--a war or armed
conflict and then associated with armed conflict without listing any

new facts necessarily requires that this Court respect that decision

566

Filed with TJ Appellate Exhibit 617F (AAA)
19 April 2019 Page 467 of 489

UNCLASSIFIED//FOR PUBLIC RELEASE



10

11

12

13

14

15

16

17

18

19

20

21

22

23

UNCLASSIFIED//FOR PUBLIC RELEASE
in Mr. Hamdan's case and dismiss that conduct that occurred before
September 11.

While in determining personal jurisdiction as this Court
ruled in December we can escape this issue because we dealt only
inside what no one on the defense certainly argued was not clearly
international armed conflict. We now find ourselves in a position
where we must address it when it comes to the charges against him.

And at this case, it's not again a hard question for this
Court, it's not a hard question--it would be extraordinarily hard--we
would point in legal authority after Handan to the al
which again rejected the course of conduct, separate war with al
Qaeda and found that Mr. al Mari for acts very similar to those that
are alleged against Mr. Hamdan was not a combatant.

But we need not finish that argument here; in fact it would
not be appropriate for us to do so at this point the dictates of
Judi cat a decide that this issue, decided for Mr. Hamdan that in the
Supreme Court he won something for himself, requires that we dismiss
these charges.

Thank you and I'll answer any questions Your Honor has.

MJ [CAPT ALLRED]: I'd like you to respond to what | think will
be the government's argument, which is that a 4-3 decision with two
judges not participating has to be

the narrowest issue on which they agree, which is that the Court
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wasn't properly constituted or that it wasn't statutorily--properly
authorized, or some issue narrower than the beginning date of the war
and whether or not conspiracy were----

ADDC [MR. SWIFT]: | would respond first in that there isn't a
plurality decision that the court was not properly constituted. That
was the majority decision. Justice Kennedy joins----

MJ [CAPT ALLRED]: Okay.

ADDC [MR. SWIFT]: Justice Stevens in all but the five. We then
come to the 4-3-1. My response on it is as a matter of law of the
case that it doesn't set precedent for any other case; however, it
does reverse the DC Circuit. And one thinks about this in the
context of what would have happened had it gone down. Was the fact
that it was 4-3-1--? The word “plurality” means nothing because that
portion is the only portion of the plurality opinion. That's just to
say that Justice Kennedy's very clear to what he joined--and this is
the only section he doesn't--is that this portion is decided on a
necessary element subject matter jurisdiction that was clearly before
the court. It was essential to the dissent's position that's why
they're in the dissent. And it's that they do not have the votes.

And while Mr. Hamdan has four votes here that was enough
because in a 4-3-1 and | pointed out similarly what had happened in

the law of the case in the context of a Fourth Amendment search would
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we have gotten a 4-4-1 where actually we had a tie and only one
justice joining on a limited grounds?

But when we went down; we didn't just apply Justice
Scalia’s test. We applied the plurality test. The plurality test
was what was applied in his case. Now that did not become law. That
was not the binding law of the United States and one daresay that it
probably isn't the binding law of the United States now.

But in reversing the District, in reversing the DC--or
excuse me the Ninth Circuit in that case we applied something which
only had four votes and that became the binding, law as | pointed
out, and how the court dealt with that case. And similarly, that's
the case with Mr. Hamdan.

I mean we can argue that, “Oh well, he only got four votes,
only got four votes, than were going to use Justice Scalia’s one vote
test.” And that's essentially what the government’s arguing for.
“We're going to use the Justice Kennedy one vote test.”

All--we have seven Justices who agreed that the start of
the war was critical to this analysis. For our one side three on the
other. That's the decision. We were well aware that if we went in
and got a 4-4 tie we'd lose. A 4-4 tie, DC Circuit's opinions hold
absolutely. So if we'd had a 4-4 tie on this issue the DC Circuit's

opinion would have become law. There was no 4-4 tie. It was

reversed.
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MJ [CAPT ALLRED]: How would you respond to Justice Thomas'
argument that Congress clearly intended when it passed the Military
Commissions Act to hold responsible those who had planned and
executed the attacks against--the September 11 attack. In other
words, to try cases that occurred before September--try offenses that
occurred before September 11.

ADDC [MR. SWIFT]: It was actually in the sense here not
particularly answered, but we had an answer to that question. If it
had been asked in the court--looking at Nuremberg and what was
traditionally available, | would agree it's not charged here and we
still haven't--maybe there's a theory under which we would hold Mr.
Hamdan responsible for 9/11. We cite 9/11 a lot; we haven't charged
him with killing anyone. We haven't charged him directly with
participating in it or planning at.

Nuremberg recognized an exception. Nuremberg recognized
the exception for the planning etc. of these acts outside of the war
for the leaders; that where the leaders--where you would have the act
conducted at the start of hostilities such as 9/11 as the Court
found. But the leaders would be responsible for that even though
they did not conduct it. So my view on it is, is that under a lot
of--under a--the theory that the government has put forth of, |

believe I'm blanking for a moment, Your Honor, “enterprise

liability.”
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In enterprise liability theory, wherein you show that Mr.
Hamdan or any other person was integral to the parts of that attack
they are liable on the day of the attack. | would disagree with
Justice Scalia that it meant and we did disagree, we briefed it and
quite frankly, Your Honor, we won. That prior to that, other than
the outside those limited circumstances that would be any ability to
charge.

But again my point is Sheik Khalid Mohammad is not sitting
here. He may well decide these questions, but this court need not.
Mr. Hamdan is here. Now if the government chooses instead to come
with a charge that says that Mr. Hamdan through enterprise liability-
-he was sufficiently involved in the planning, the preparation and
the carrying out of that attack to be considered a member of that
attack, then they would bring it within the jurisdiction of the Law
of War as the plurality decided it in Mr. Hamdan's case.

But they've charged exactly the same facts that the
plurality found would not do that. That were all outside of the
relevant conflict. That did go----
MJ [CAPT ALLRED]: Let me stop you for just a moment, can 1?
ADDC [MR. SWIFT]: Yes sir.
MJ [CAPT ALLRED]: The charge--or the specification under the
charge of conspiracy alleges that Mr. Hamdan conspired with Usama bin

Laden. | mean the leaders essentially the charges--the government
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has charged that he has or was a part of that inner circle that
planned the attacks including an attack of September 11. Is that not
a matter for trial?

ADDC [MR. SWIFT]: Well if--if we’re going to restrict the jury
to evidence that shows that he was in fact part of the inner circle;
that he was in on the planning and that will be instructed to the
jury as what they have to find. That he knew and was part of the
planning of the 9/11 attack; that he materially contributed to the
9/11 attack--and I've seen all the discovery--but if that's what
we’re going to instruct the jury on----

MJ [CAPT ALLRED]: You're prepared to go to trial on that issue-

ADDC [MR. SWIFT]: I'm prepared to go to trial on that, sir. |
don't think that's what the government's charging. | think the
government is charging a broad-based conspiracy in which he had after
knowledge of 9/11, some idea that he was in a terrorist organization,
but no specific knowledge of any particular attack and no particular
role in any attack other than maybe having driven Usama bin Laden to
it.

Now they're free to charge conduct after 9/11, and we're
not seeking the dismissal of all, though one of the difficulties with
the charge sheet is it's so general that certainly if we put on

“starting on September 11th” and moving forward we can--and the
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government has things that they want to fashion inside that they can
do so. But | don't read the charge sheet in any way in its general
allegations to be that specific conspiracy. Now if the--Judge if we
reform it to that portion----

MJ [CAPT ALLRED]: I'm just reading what's on the charge sheet.
I don't know what the evidence will be, but from the conspiracy
specification it appears to allege that he was part of that inner
circle. Maybe not.

Let me turn to my final question. Which branch of
government do you think is charged with determining when hostilities
begin?

ADDC [MR. SWIFT]: | believe ultimately outside of a declared
war that that ultimately falls to the Court, because it's an
application of facts and law for the purposes in of determining
judicial power while you're determining jurisdiction. Because if it
doesn't, if it falls and I'll--if | can, I'll try and supplement this
with a couple of cases, the Texas Q| Fill case being the most
important after the prize cases. But that it falls into the judicial
branch to make these decisions, otherwise we fall to the part where
Congress is free to expand or the President to expand irrespective of
the facts.

War exists in two different stems, one which is almost

passé. And that is, the declaration of war which puts all parties on
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notice that you're at war, or facts that are such that constitute a
war, but in the ultimate part if it's to Congress to make that
decision then you would violate even the parts of the M.C.A. and
R.C.M. that say that this court is to determine its statutory--its
subject matter and jurisdiction. Because you would simply say well
actually Congress determines that.
MJ [CAPT ALLRED]: Okay. | appreciate your argument thank you
very much.
ADDC [MR. SWIFT]: Thank you.
MJ [CAPT ALLRED]: whao's arguing this one for the government?
PROS [LTC BRITT]: Your Honor, at this time, | would like to ask
the court on behalf of the prosecution team for a brief recess
perhaps if we could have a quick one.
MJ [CAPT ALLRED]: Quick, there's no such thing as a quick break
around here.
PROS [LTC BRITT]: I've been informed that it would take 10
minutes, no more.
MJ [CAPT ALLRED]: Okay. Let's see if we can take a recess for

10 minutes.

[The R M C. 803 session recessed at 1510 hours, 7 February 2008.]

[The R M C 803 session was called to order at 1522 hours, 7 February
2008. ]
MJ [CAPT ALLRED]: Please be seated. The court’s called to
574
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order. Let's see where were we, | think the government was going to
argue the DC Circuit--I'm sorry res Judi cat a motion.
APROS [MR. GOLDSTEIN]: Yes, sir.
MJ [CAPT ALLRED]: All right.
APROS [MR. GOLDSTEIN]: Once again sadly no slides.
The accused raises as an affirmative defense the claim that
the specifications in counts one and two relating to conduct prior to
11 September 2001 must be dismissed because the Supreme Court has
conclusively determined that those actions occurred outside the
period of hostilities between the United States and al Qaeda. As |
will explain in a moment, because the accused has failed to carry his
burdens of proof and persuasion the motion to dismiss must be denied.
Regardless of who bears the burdens, in addition the motion
it should be denied. Ultimately the accused’s claim comes down to
the any factual statement made by plurality in a habeas case, must
bind those same parties in any other litigation notwithstanding that
the factual statement was not adopted by a majority of the Court, was
not part of the Court's holding defined as the position taken by the
members who concurred in the judgment on the narrowest grounds.
And third, that the statement in question was irrelevant
even to the plurality's own conclusion. Let's look at exactly what
was said in Handan on pages 2777 and 2778. The plurality discussed,

“Whether the system of military commissions then at issue was
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authorized under the AUMF which the plurality described as the Act of
Congress on which the government relies for exercise of its war
power, and thus for its authority to convene military commissions.”
That's quoting from the plurality.

Because, according to the plurality, it was the AUMF that
would have given the President authority to convene a system of
military commissions, the question for the plurality was, “What
period did that authorization cover?”

The plurality appears to have determined that the AUMF only
authorized the convening of military commissions with respect to
offenses committed on or after 9/11 that is; the 11 September 2001
date was relevant to the plurality not because it defined the period
of hostilities per se, but because it defined the relevant period of
hostilities under the AUMF. And under the plurality's reasoning, the
use of military commissions circumscribed by the terms of the AUMF.

| would just note in passing at this point that the non-
precedential plurality’s interpretation of the AUMF is somewhat
absurd, since it would mean that Congress under the AUMF had not
authorized the President to prosecute Usama bin Laden for his role in
9/11 with respect to his pre-9/11 acts. That interpretation is at
odds with the backwards looking language of the AUMF. In any event,
the plurality's determination, if it was a determination, has,

regardless of its merits, been overtaken by events.
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Congress in the M.C.A. broadly defined the scope of
hostilities between the United States and al Qaeda as occurring prior
to September 11, 2001. Section 948d(a), which | discussed earlier
today, in the M.C.A. Congress wrote, "A military commission under
this chapter shall have jurisdiction to try any offense made
punishable by the Law of War when committed by an alien unlawful
enemy combatant before, on or after September 11, 2001." And in
addition in section 950p, Congress recognized that military
commissions try violations of the Law of War.

When you put that together, by defining the commission's
jurisdiction as including acts prior to 11 September 2001, Congress
necessarily made clear that it considered hostilities to have
likewise commenced prior to that 11 September 2001 date.

It's difficult to conceive of anything less amenable to
judicial review than the joint defining by the Legislative and
Executive branches of the federal government of when war has begun.
Congress made clear, in the M.C.A. that U.S. hostilities with al
Qaeda and the Taliban began prior to 9/11.

To the extent the plurality in Hamdan reached a contrary
determination it did so in the context of interpreting Congress'
intent under the AUMF, which was expressly grounded in the 11
September 2001 attacks. That analysis has since been mooted by an

enactment of the M.C.A., which makes clear that Congress was
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concerned with a far broader scope of hostilities--that is--
hostilities before, on or after 11 September 2001.

As we argued in our pleadings, the plurality's entire
discussion of conspiracy failed to command the assent of a majority
of the Justices and therefore is not binding with respect to Mr.
Hamdan and the United States. Since only the judgment of Hamdan has
preclusive affect with respect to Mr. Hamdan, which judgment does not
include any of the plurality’s discussion of conspiracy. And |
would, for example, refer Your Honor to Ex Parte Discount Foods,
which is a case we emailed yesterday afternoon. In any event, the
plurality’s musings regarding the commencement of hostilities with al
Qaeda were clearly dicta.

Even had its conclusions with respect to conspiracy status
as a violation of the Law of War been adopted by the entire Court,
the plurality's objection to trying the accused for conspiracy was
simple; it believed that conspiracy was not a violation of the Law of
War--and | think that's what counsel recently said--and therefore was
not triable by a Law of War military commission. However, it's very
clear from reading Justice Stevens’ opinion that he was not claiming
that conspiracy was somehow a violation of the Law of War after 9/11,
but not before. Had that been the point, the date of hostilities

might have been relevant.
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Rather, the plurality's objection to trying the accused for
conspiracy was much simpler. The plurality believed that conspiracy
was not a violation of the Law of War. The commencement of
hostilities with al Qaeda, whether in 2001 or 1996 or some point in
between, was irrelevant to the plurality's determination that
conspiracy was not a violation of the Law of War.

Black's dictionary defines dicta as, “[A] judicial comment
made while delivering a judicial opinion that is unnecessary to the
decision of the case and therefore not precedential.”

The statement by the plurality regarding the date
hostilities commenced with al Qaeda were relevant to the plurality’s
determination if determination it was--to determine if conspiracy was
not a violation of the Law of War.

Accordingly, its statements regarding the date hostilities
began were dicta. | will also note that the accused in his reply
brief states that Solicitor General Clement, during the oral
arguments in the Hamdan case, "...conceded that the armed conflict with
Al Qaeda began on September 11, 2001."--I'm quoting or trying to
guote as close as | can from the replied motion at page 1----

MJ [CAPT ALLRED]: | remember that comment.
APROS [MR. GOLDSTEIN]: | have listened to the oral arguments
and reviewed the transcripts of General Clement's presentation in

Hamdan. And | honestly don't understand what the defense is talking
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about. The closest I've been able to find is General Clement's
statement that, "I think the events of 9/11 speak to the fact that
this is a war in which the Laws of War are involved." Since the
accused doesn't provide any citation to what portion of the oral
argument he's referring to, we're at a bit of a loss as to how to
respond.

I will, however, say that the Solicitor General's statement
that, "...the events of 9/11 speaks to the fact that this is a war," in
no way undermines the government's position that this war began
earlier. 9/11 was not the start of hostilities, it was rather that
point beyond which it was difficult to disagree that we were indeed
at war with a dangerous enemy. Nothing in General Clement's
presentation undermines the government's position that the war with
al Qaeda began some time before 9/11 notwithstanding that the
existence of that ongoing war was dramatically and tragically
illustrated on that day.

Returning to the (inaudible) motion, the accused's argument
appears to be that dicta and plurality opinion is binding law of the
case for the litigants in that case. Now, that can't be right.

Courts resolve particular cases and controversies. They do not
resolve all possible disputes between litigants until the end of
time. Under Article 3, the Court, including the Supreme Court is

limited to deciding only those issues before it. Even a unanimous
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Court, to say nothing of a plurality, cannot fill its opinion with
dicta and expect that a subsequent court will consider itself bound,
rather to the extent any law of the case exists here; it can exist
only with respect to conclusions essential for the Court's holding.

Here whether hostilities with al Qaeda commenced in 2001,

1996 or at some point in between was irrelevant to the Handan
plurality’s statement or its determination that conspiracy was not a
violation of the Law of War. The accused is attempting to
disaggregate the Court’s factual findings, if that's what it was,
from the Court’s role in adjudicating particular issues, and that

doesn't make any sense.

The Supreme Court's decision in Handan was not intended to

be an encyclopedia of the War of al Qaeda. It was a decision
intended to resolve particular legal issues between the parties, in
this case, whether conspiracy was a violation of the Law of War.
Some facts were relevant to that determination and some facts were
not. Those facts that were irrelevant, such as whether hostilities
commenced in 2001 or 1996 cannot have preclusive affect either on
these litigants or on any others, because the plurality’s statements
regarding the commencement of hostilities with al Qaeda were

irrelevant to the ultimate conclusion regarding conspiracy status

under the Law of War. It was dicta; therefore had no res Judi cata
affect.
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With respect to our other arguments on

this motion and I'm happy to take any questions at this point.

res Judi cat a, we're

MJ [CAPT ALLRED]: Well you just used the term “sometime before

9/11” as the start date of hostilities, but in your specification

you've alleged a conspiracy that began in 1996. Does this commission

have to determine what the start date was and preclude evidence of

the accused's acts before that start date?

APROS [MR. GOLDSTEIN]: Well, the government would certainly--I

guess agrees with the defense that military commissions try

violations of the Law of War, in other words try offenses committed

in the context of armed conflicts. It's the government's position

that this period of armed conflicts included all events in the dates

alleged so that would be part of the Court's determination, but the

government's position is that this case goes forward because the

period of armed conflict includes all the offenses and dates alleged,

in other words, from February 1996 through November 24, 2001.

MJ [CAPT ALLRED]: Is it the government's position that the

conflict with al Qaeda began at a different time than the conflict

with the Taliban, and that these are two separate conflicts?

APROS [MR. GOLDSTEIN]: I don't know if the government has taken

a position in terms of whether the dates of those are co-terminus.

They might well not be. | mean, the government’s charging indicates
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that the armed conflict from which these offenses arose was ongoing.

But the conflict with Al Qaeda and the Taliban need not have occurred

at the same time and there's no requirement of that under the M.C.A.

or just logically.

MJ [CAPT ALLRED]: Let me--let me ask you to respond to this and

I'll give the defense a chance if they'd like to do it as well. The

Supreme Court was trying to--1 guess | don't have a very well-

formulated question. I'll wave off on that | guess.

APROS [MR. GOLDSTEIN]: But again, we advanced a number of

different arguments for why there is no

think the simplest one is that even if the plurality is taken on its

own terms. Even if he had commanded the assent of all nine of the

Justices, just accepting that, which it obviously he did not; it

determined that conspiracy was not a violation of the Law of War.

Government concedes that that is the determination

plurality makes, and disagrees vigorously with it. That

determination was not based on whether hostilities began in 1996 or

2002. There is nothing in Justice Stevens' opinion that would in

anyway suggest that that date is a relevant one. To the extent that

the plurality sort of goes off on a detour and has other facts in its

opinion that are not essential to its conclusions, that might well be

interesting, but that certainly cannot have preclusive effect.

Plurality cannot put dicta in and give preclusive affect that is not
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relevant to its conclusions even if it actually had some sort of

binding effect, which it did not.

MJ [CAPT ALLRED]: Well | appreciate your argument. Thank you.

APROS [MR. GOLDSTEIN]: Thank you.

MJ [CAPT ALLRED]: TI'll read your briefs carefully in the case

decided and try to work through this one as well.

next one?

We're making pretty good progress. Are we ready for the

ADDC [MR. SWIFT]: Yes, Your Honor.

[ Def ense paral egal and counsel set up |aptop at podi um ]

ADDC [MR. SWIFT]: A matter of house-keeping, Your Honor. With

regards, and understanding where your questions are going in the

event we of course argued you don't need to, but in the event that

you find something we both agree on. You find that it's not

res

Judi cat a you're not bound in your decision. We would--if Your Honor

wants briefs on when the war started irrespective of

what authorities and all hold--there’s a lot out there--and would

invite us to brief, we would be willing to do so on that subject. It

was not directly in mind because | was arguing it as a matter of

procedure, but both sides do agree----

res Judi cat a,

MJ [CAPT ALLRED]: The thought--the thought did occur to me that

maybe September 1 or some period before 9/11, but | don’t know how

far before might be the time when the attack was forming, so that the
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period of hostilities clearly began, you know, at some vague date
before September 11. | don't know----

ADDC [MR. SWIFT]: Your responding----

MJ [CAPT ALLRED]: You're welcome.

ADDC [MR. SWIFT]: ----to add to your----

MJ [CAPT ALLRED]: Submit your supplemental briefs on that if
you----

ADDC [MR. SWIFT]: ----certainly.

MJ [CAPT ALLRED]: ----like. I guess | don't know----

ADDC [MR. SWIFT]: ----actually, it's some case law----

MJ [CAPT ALLRED]: ----if I have to decide when the conflict
began so that the specification reads not 1996 but 1998 or 1999 or--
or not. Well let's see how that res Judi cat a motion works out and
then maybe we can take up----

PROS [LTC BRITT]: Your Honor, if | could just speak for a brief
bit on that. We'd like to decline the opportunity to brief this
issue, because we don't believe that resolution of that particular
point is necessary for your determination in our case.

MJ [CAPT ALLRED]: You know I think that's true.

PROS [LTC BRITT]: And the reason is, is we're simply contending
that Mr. Hamdan entered into the ongoing conspiracy as of the date
alleged. And that----

MJ [CAPT ALLRED]: February ‘96.
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PROS [LTC BRITT]: Yes, sir. And therefore hostilities were
ongoing as of that date whether or not hostilities were going
previously and as of what date the hostilities commenced is not
relevant to your determination.

MJ [CAPT ALLRED]: What happened in February of 96 that

represented the beginning of hostilities?
[ Prosecution counsel conferred.]

MJ [CAPT ALLRED]: Let me whisper to counsel.

PROS [LTC BRITT]: Yes, sir. Thank you. I think we can
adequately address the--the Court’s question. In February of 1996,
that was essentially the date when Mr. Hamdan entered Afghanistan,
and therefore that would be the date that we contend that he joined
the ongoing hostilities which were taking place. So that's the
significance of us choosing that particular date.

MJ [CAPT ALLRED]: Okay.

ADDC [MR. SWIFT]: We would really like to brief that if the
court finds not res Judi cat a, the war started with Mr. Hamdan by him
entering Afghanistan at a time--1 would like to brief that, Your
Honor. And whether that's within the jurisdiction of this court?

MJ [CAPT ALLRED]: I don't think the government said Mr. Hamdan
started the war when he crossed into Afghanistan. | think they
allege that there was an ongoing conspiracy he joined on that date.

PROS [LTC BRITT]: Yes, sir. That's correct.
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MJ [CAPT ALLRED]: Were there hostilities? Had there been an
attack prior to February of ‘967

PROS [LTC BRITT]: Our position would be there had been several
attacks prior to that and | think that part of our case is developing
what constituted hostilities at that time, but | don't, | don't----

MJ [CAPT ALLRED]: Here's what | would like to--well, you're
welcome to file any supplemental brief you'd like to if the
government wants to respond it may, if it wants to decline then
that's fine too.

Now | lost my thought here. Okay. I'm sorry they got away
from me, maybe it will come back later. Okay. Are you going--do you
have anything else before we turn to the next motion?

PROS [LTC BRITT]: No, sir. Just once again, | believe that
would be our evidence at trial. The hostilities were ongoing and
we’re prepared to prove that, that in February of 1996, that's when
Mr. Hamdan came into Afghanistan and joined the ongoing hostilities.
And we will prove that with competent evidence before this Court.
MJ [CAPT ALLRED]: This is the question that just escaped me and
now it's come back. Whether the existence of a state of war is a
question for the jury or not? Whether it will be an element that
you'll have to prove or whether that's a legal question that has to
be resolved. In other words, when | end up instructing the members

at the end of the evidence what the elements of the offense are, will

587

Filed with TJ Appellate Exhibit 617F (AAA)
19 April 2019 Page 488 of 489

UNCLASSIFIED//FOR PUBLIC RELEASE



10

11

12

13

14

15

16

17

18

19

20

21

22

23

UNCLASSIFIED//FOR PUBLIC RELEASE
it include the element that these were, you know, connected to a
period of hostilities?
ADDC [MR. SWIFT]: The defense's position, Your Honor, is that
it's a matter of law and you need look no further than Winthrop and
that it is a subject matter jurisdictional question which doesn't go
to the jury.

It admittedly has elements of fact in it and when | was
thinking about what to do with it, it did seem that if we moved on it
would be a more natural for the next hearing where we would have
factual hearings, if the government intends to put forth, similar to
the question of whether those factual personal jurisdictions and then
there's the question of factual subject matter jurisdiction, but we
contend that where the court determines its subject matter
jurisdiction, that's not a question for the jury to decide. It's a
question for the military judge to decide because the existence of
hostilities is ultimately the application of law to fact and within
the providence of the Court.

MJ [CAPT ALLRED]: Okay. Well, we’ll cross that bridge when we
get toit, | guess. We're ready to talk about combatant immunity.

ADDC [MR. SWIFT]: Yes, Your Honor. Again, if | could have these
published to the gallery.

MJ [CAPT ALLRED]: You may.

[ The court reporter published the slides to the gallery.]
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