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MILITARY COMMISSIONSTRIAL JUDICIARY
GUANTANAMO BAY, CUBA

UNITED STATESOF AMERICA AE 617D / AE 620C
V. ORDER
KHALID SHAIKH MOHAMMAD, Mr. al Baluchi’s Motion to Compel
WALID MUHAMMAD SALIH Comnunications fom the Intemational
MUBARAK BIN ‘ATTASH, Committee forthe Rel Cross Concernigithe
RAMZI BIN AL SHIBH, Existence of an Armed Confli¢ 19962002
ALl ABDUL AZIZ AL,
MUSTAFA AHMED ADAM and
AL HAWSAWI

Mr. al Baluchi’s Motion to Compel
Documents ad Information Concerning the
United Sttes Pre9/11Law-of-War Detainees
Assodated with al Qada

4 April 2019

1. Procedural History.

a. On 17 anuay 2019,Mr. Ali (ak.a a Baluchi) in AE 617 AAA) moved the
Commission to “compel the government to provide all communications from the International
Committeeof theRed Cross [ICRQ)] to the U.S.government con@rning the istence and
charader of any armed conflict betwen the Unitel Sates and &Qaeda from 23 August 1996
until 31 December 2002.”* The Govanment respanded on 24 anuay 2019 arguing the
Commission shdd dery the equest beause(1) it had @ried out ts responsiblity to comply

with gpplicable discovey standards, and (2) tlizefense had in any event “failed to demonstte

1 AE 617 (AAA), Mr. al Baluchi’s Motion to Compel Communications from the International Committee for the
Red CrossConcerning the Existence of an Armed Conflict 1996-2002 filed 17 January2019 para. 2.
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that the requested information is relevant and material.”? Mr. Ali replied tothe contray on
31 Bnuay 20193

b. On 29 Ebruary 2019,Mr. Ali in AE 620 AAA) moved theCommissiorto compéthe
Government to provide discovery on two subjects, specifically: (1) “any and all documents or
information relatig to U.S. lawof-war detention opetions as thg petained to individuds
associated with al Qalabetween 23 August 1996 and 11 September 2001;”* and (2) “any and
all documents or information relating to the U.S. government’s decision to prosecute the East
Africa Embassyco-congirators in fedea criminal cout rather than to sibjed them to law-of-
war detntion.”® The Government responad on 8March 2019 ,askingthe @mmissionto dery
relief on thesame basisas in he AE 617 seies® Mr. Ali replied to the contary on 15 Mach
2019’

c. Mr. Ali asked to orlly argue both motion$ while the Govenment assered noord
argumentwas reeded, butasked to reervean opportunity to rebut® Thepaties agued both

motions lefore the Commssion or25 Mach 2019°

2 AE 617A (GOV), Government Response To Mr. Ali’s Motion to Compel Communications from the Intermtional
Committeefor the Red Cross Concerning the Existerce of an Armed Conflict 1996-2002filed 24 January2019
para.6.

3 AE 617B (AAA), Mr. al Baluchi’s Reply to Government’s Response to Mr. al Baluchi’s Motion to Compel
Communicaions from the Irterrational Committee of the Red CrossConcerning the Existence of an Armed
Conflict 1996-2002filed 31 January2019

4 AE 620 (AAA), Mr. al Baluchi’s Motion to Compel Documents and Information Concerning the United States
Pre-9/11 Law-of-War Detairees Assciatedwith al Qaedafiled 25 February2019 para. 2.

51d.

6 AE 620A (GOV), Government Response To Mr. Ali’s Motion to Compel Documents and Information Concerning
United State$re-9/11 Law-of-War Detairees Asciatedwith al Qaedafiled 8 March2019 para.6.

" AE 620B (AAA), Mr. al Baluchi’s Reply to Government’s Response to Mr. al Baluchi’s Motion to Compel
Documents andInformation Concerning United State$re-9/11 Law-of-War Detdnees As®ciatedwith al Qaeda,
filed 15March2019

8 AE 617(AAA), para.7, AE 620(AAA), para.7.

9 AE 617A (GOV), para.7; AE 620A (GOV), para.7.

10 Unofficial/Unauthenticatedl ranscript of the USv. Khalid Shaikh Mohammad, et al., Motions Heaiing Dated 25
March2019from 3:19 P.M. to 4:38 P.M. atpp. 2241757.
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2. Law.

a. Burden of Proof. As the movingaty in bothseries, Mr. Ali bears theburden of
proving bya pregponcerance of theevidenee any fads preequisite to the elief he seks!t

b. Disovery. The Rules for Military Commisgons require the Presution to produe
evidence that is “material to the preparation of the defense.”'? The Govenment mustdisclose to
the Defense the &istence of evidene known to the trial counsel whigleasonably tends to ()
negate th@uilt of the @cused of a offense charged, (2)reduce the degreeof guilt of the
acasal o an offensecharged, or(3) reduce the punishnent.!® “Relevant evidence means
evidene having any tencency to meke theexistence of any fact tha is of consequemdo the
detemination of the etion more probble a lessprobable tha it would be without the
evidence.”'*

3. Analysis.

a Thediscovey motions at issue hre areonly two of asignificant nunber pending
before the Commissionha are al heavily prediated onan esserted Defense ned for
informationregarding the existence and dusition of hostlities beween al Qaedaand the Uhited
States 1° In ead, the scopeand timing of the Accuseds’ discovery rights likely will beimpacted

significantly by what, precisely, theGovenment must prove with rgard to hosilities, and how

they mustprowe it.

11 Rule for Military Commissias (R.M.C.) 905(c)(1)-(2)

12R M.C. 701(c)(1)

13 United States v. Graner, 69 M.J. 104, 107 (C.A.A.F. 2010)

4.

15 See, e.g., AE 510(AAA), UNCLASSIFIED NOTICE of Mr. al Baluchi's Motion to Compel Information Relating
to Operation INFINITE REACH, filed 25 Sefenber2017 AE 512 (AAA), UNCLASSIHED NOTICE: Deferse
Motion to Compel Information Relatedto OFERATION INFINITE RESOLVE, filed 12 Octdber2017 AE 514
(AAA), UNCLASSIFIED NOTICE Mr. al Baluchi’s Motion to Compel Information Regarding Political Military
Plan filed 20 Sepgember2017 AE 557 (KSM), Deferse Motion To Compel DiscoveryRegardng the attackonthe
USS le, filed 9 February2018
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b. TheCommis#on has deemined hostlities existed d thetime of the barged offenses
for purposes of gsona jurisdiction over alfive Accusel.*® Apart from pesond jurisdiction,
the istence of hostliti es ispotentially placel at issue ly 10 U.S.C 8§ 950fc)—which sttes
that “[a]n offensespeifi ed in this sibchapteris triable by military commission ader this
chapter only if the offense is committed in the context of and associated with hostilities.” The
U.S. Court ofMilitary Commission Rview (U.S.CM.C.R.) has found 10 U.E. § 950ic) to
establish an lement conmon b all offenses triedy Military Commission-’

c. The pedse @ntous of the proofequirementsassociated with 10 U.S.& 950p€)
will drive resolufon of the various trial discovey motons rderenced above, as el as
significant pracedural questions a trial. Accordingly, in theinterest of efficient and just
resoluion of themotions gnding kefore the Comnsson and general trial of the @se, the
Commisson will direct the paties to brief and ague spedfic questionsregarding that subged.
As the esolution of AE617 AAA) and AE 620 AAA) likely will be impacted by the esponss,
those mabnswill be dderred until the dieaedbriefing and agument is mmplete.

4. Ruling. Mr. Ali’s motions to compel discovery (AE 617 (AAA) and AE 620 (AAA)) are
DEFERRED pendingcompletion of the brefing and agument direted bebw.
5. Order.
a. Thepatieswill brief on the bllowing speified issues:
(1) Whether @) proof of existence of hostilities @s opposed toexus to

hostlities)'® is a component of theanmon subsitive dement establishe by 10 U.S.C§

16 AE 502BBBB Ruling, Defense Motion to Dismissfor Ladck of Petsonal durisdiction Dueto the Absence of

Hodili ties,dated25 April 2018, para.6.a(3); AE 502FFFFRuling, Mr. al Baluchi’s Motion to Schedule Evidentiary
Heaing Regardng Personal durisdiction, dated3 April 2019, para.3.a

17U.S v. al-Nashiri, 191 F.Sipp.3d 1308 1322(U.SC.M.C.R. 2016)(chamderizing the 10U.S.C § 950p(c)
“required nexus to hostilities” as “an element of the charges.” |d. (enphasisremoved))

18 By “nexus to,” the Commission means “in the contex of andassociateavith,” as stated in 10 U.S.C. § 950p(c).
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950p(€); and (b) if so, wretherthis Commis®n is bound to use theame remberinstruction
used in United States v. Hamdan'® and United Sates v. Bahlul.?°

(2) Whetherthe Military Judg may determine the existence and dugtion o
hostlities for purposes of 10 U.S.®@ 950p€) as an instuctiond matter, while reseving the
gusestionof nexus to hoslities to thepanel

(3) Whetherexistence of hosilities for purposes of 10 U.S § 950p€) in this
caseisto ary extenta nonjusticiable political queston.

(4) Whetherexistence of hosilities for purposes of 10 U.S § 950p€) in this
caseis to ary extentsubjgd to judicid notice as amatterof legislative fact.?

b. Ead paty (both the Govenment and thevarious Aacused) will fil e its brid with the
Commissiomot later than 19 April 2019. If any of the Accused so dect, they may file a
consoldated brief o briefs. Responsive péelingsarenot required.

c. The paties will present ord argument in supparof thar briefs @ the 29 April — 3 May

2019 session.

So ORDERED this 4thday of April, 2019.

sl
K. A. PARRELLA
Colone, Waine Corps

it Judge

19801 F.Spp.2d 1247, 1278fn.54 (U.S.CM.C.R. 2011)
20820 F.Sipp.2d 1141, 1190(U.S.CM.C.R. 2011)
2! See, e.g,, U.S v. Hernandez-Fundora, 58 F.3d 802, 810-812(2d. Cir. 1995) cert. denied, 515U.S.1127(1995)
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