UNCLASSIFIED//FOR PUBLIC RELEASE

MILITARY COMMISSONS TRIAL JUDICI ARY
GUANTANAM O BAY, CUBA

UNITED STATESOF AMERICA AE 616J

V. RULING

KHALID SHAIKH MOH AMM AD, Pursuant to
WAL 1D MUHAMMA D SALIH Rule for Military Commissons806()(2)

MUBARAK BIN ‘ATTASH,
RAMZI BIN AL SHIBH,
AL ABDUL AZIZ AL,

MUSTAFA AHMED ADAM 1 March 2019

AL HAWSAW|

1. Procedural History. In AE 350RRR,! this Commisson ordeed the Govemment to produe
the personreferredto in ths AE series as “he Interpreter” to testify as awitness va video
teleconferencein a cbsed ssson pursiant to Ruk for Military Conmissons(R.M.C.)
806()(2).? The Defense, in AE 616A (AAA), objeded to he cbsed testimony of the Interpreter
and requested the Interpreter testify in anopen sesson.? In AE 616D (GOV), the Government
responded wth aclassfied filing invoking the National Seaurity Privilege pursuant to Military
CommissonRule of Eviden® (M.C.R.E.) 505), aserting that it is necesary to take the
Interpreter’s estimony entirely in closed ssson o proted information the disclosure of which
could rea®nably be expectedto catse damege © the nationalkeaurity, including inglligence or
law erforcenmentsouces methods, o actvities and to proted the physcal secuity of the
Interpreter and his @ her family. Coungl for the Accused and the Govemment argued the matter

in closed s=sson bdore the Conmisson on 29 dnuay 2019.

1 AE 350RRR Order, Deferse Mations in the AE 350 Selies daked 13 December 2018

2 The Commisson ordered the Government to producethe Interpreter to testify during the Januay 2019 feaings.
The heaings were truncaed due b amedcal anergeng of themilitary judge andhe Irterpreter dd nd tedify at
that time.

SAE 616 AAA), Mr. a Baluch’s Objedionto Closure of Interpreter’s Testimony, filed 16 Anuay 2019.
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2. Law.

a. As agenera rule, military commission poceedingsshall beopen to the public as
provided in R.M.C. 8064).

b. Boh 10 U.SC. 8§ 949d¢) and R.M.C. 806af)(2) authorize amilitary judge to close dl
or pat of commisson proeealings to he public upon naking aspedfic finding hat cbsureis
necessaly to (1) proted information the disclosure of which could reasonably be expeciedto
cause damageto the nationaseaurity, including inglli gence or law enforcement sources,
methods or activities; or (2) ensure the physcd safety of individuak.* When meking these
findings,the military judge determines whether the information hasbeen classfied by prope
authorities in accordance with appropréate regulations Themilitary judge does notcondud a
denovo eview of the proprety of agency official determinations thet certain sources, methods,
or activities are clasified.®

c. If closure of procealings is noinecessry, the military judge may take leser measires
to proted information and ensure the physcd safety of individuak, to nclude haing witnesses
testify unde pseudonym or light disguig, or the use of delyed broalcast technologes.®
3. Analysis. The AE 350 ®r1ies encompassed etensive litigation regarding the national seaurity
coneemsasociated with theidentity of the Interpreter and his @ her enployment prior to
seeking employment as an interpreter within the Military Commission®efense Organization.
The Commissiorfinds that the Interpreter’s identity, and assaiated material, was classfied by
the prope authorities in accordance with the appropate regulations Taking into account he

strong presumpton in favor of open pocealings,and condgdering all possble lesser measures

410U.S.C. § 989d(0)(2)(A)-(B); R.M.C. 806(b)(2JA)(B)(i)-(ii).
5R.M.C. 806()(2) Discusson.
6 Seeg., M.C.RE.611(d)(2) and R.M.C. 806()(2) Discusson.
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short of cbsing the proceadings, he Conmisson reaffirms its finding n AE 350RRR’ and

orders that the testimony d the Interpreter be taken in closed session Specifically, the
Commisson finds hat cbsure of the heaing isnecessary for the following ressons

(a) Taking thelInterpreter’s testimony in an open esson could reasorebly be expected to
cawse camage 1 the mational security, including inglli gence or law enforcement sources,
methods or activities,

(b) Taking the Interpreter’s testinony ina cbsed session is recesary to protectthe
physcd seaurity of the Interpreter and hisor he family;

(c) Lesser measures short of cbang the proceedingsare insuficientto proted national
seaurity or the physcd seaurity of the Interpreter and hisor he family. Counsl for the Defense
have cied past Conmisson rulings ganting bifurcated hearings(both op@& and cbsed hearingg
in upport oftheir motion. However, the undelying fads in support ofthese prior rulingsare
distinguishable from tho® raised in AE 616A (AAA). Here theidentity of the Interpreter is
classified ard his or he very apgpeaiance lefore an opensession, with orwithouta pssudonym or
disguse, makes the disclosure of aclassified facthighly probable® Further, uniike trained law
enforcement pasonrel, theInterpreter likely lacks the technicd skill to ensure his or he answers
reman urclassified.

(d) During oral argument, the Defense also asked the Conmisgon  congder allowing
the Accused to be present even if the Commisson deided to close the proceedings to he pubic.
This remedy is implausible giventhe shted ea®nsfor the closue, aml the factthat the Accused

do nd have he requisite secuity cleaance. Gventhe pre-rial nature d the Interpreter’s

" AE 350RRR Order, Deferse Motions in AE 350 Series datd 13 Decenber 2018

8 See generally United Sates v. Pugh, 2016 U.S. Dist. LEXIS 194544 E.D.N.Y., Feb. 24,2016)(uphdding a
limited closure ofthe coutroom where dislosure of the witness'sidertity could reasorably be expeadto caise
serious damageto U.S. nafonal security).
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testimony, the Conmission finds hatthe Accused’ s presenceis notnecessary,® but will entertain
steps to mtigate their aksence sch astaking recesesduring the Interpreter’s testinony toafford
Deferse Counsel the opportunity to confer with the Accused.

(e) The Commissiorcan mitigate the denial of pulic access to tke Interpreter’s
testimany by adering the Govemment to expeditioudy conduct a clasification review of the
unofficia/unauthenticated transcript and poduce a redacted copy o thetranscript to the pubic.
4. Ruling. TheDeferse motionto take theInterpreter’s estimony in an open fsson is
DENIED.

5. Order.

a. TheGovernment will produce the Interpreter to testify in closed sesson outsde the

presere d the Accusedand the pubiic during the Commisson harings sheduled for 25-29

March 20191°

b. No later than ten (10) days after the Interpreter testifies, he Government will condud
appropriate classificaion reviews d the trrarscript, produce aredaced, urclassified,
unofficial/unauthenticaed trarscript, and povide it to the pubic in a maoner smilar to

unofficial/unauthenticated transcripts of open sessons.

9 See, AE 136EOQrder, Govemment's Memorandum of Law Regardng Accused Pregnce Duing dosed
Procealings, dated 15 dily 2013;United Satesv. Hausa, 232 F. Supp. 3d 257, 26-67 (E.D.N.Y. 2017)(citing Inre
Terrorist Bombings of U.S. Embassiesin E. Africa, 552 F 3d 93 130 (2d @. 2008)in finding that the exclusion of
the deéndart from a heaimg where clasifiedinformation was discussed did na violate his due processright to be
preen becauwse the matters discusseddid na relae o the deéndant's guilt or innacerce, andhe deéndant was
represernted by three ighly experencedand competent defense attorneys who had the prope secuity cleaances
andwould be preert at the hearing to paticipat on fis behalf).

101f, for anyreasonthe Irterpreter does ridedify during the 2529 March 2019 hearings thisis a ontinuing order
to the Governmert to producethe Interpreter to testify a the next scheduled Commisdon heaing ssdon.
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So ORDERED this 14 day of March, 2019.

sl
AKARRELLA
o] U.S Marine Corps

ilitdvly Judgp
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