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WALI D MUHAMM AD SALIH MUBARAK | Remnsder AE 613E615PRuling and Mr.

BIN ‘ATTASH, RAMZI BIN AL SHIBH, Mohamnad's Motion toCompd Discovery
ALI' ABDUL-AZIZ ALI, MUSTAFA from Special Trial Coungl and Mr. bin

AHMED ADAM AL H AW SAW I ‘Atash’s Rnewed Defense Motion to

CancelProceeding®ending Conclusion of
Full FBI Investigation

Date FHled: 13 March 2019

1. Timeliness: Thisreply is timely filed, pursiant to he Orde of the Military Judgedated 5
March 2019. (AE 615U ORD) at 2).

2. Reply: Coungl for Mr. bin ‘Atash canna fulfill their ethicd and constitutiord
respnsihblities b asertain whether they are opaating uinde a @nflict of interest; they ae
deprived of any fids from which to make that deémination. Theissueremains what next? On
28 Bnuay 2019, he Military Judye aknowledgad that Defense Coun®l have a separate and
independat obligationto condud that assesgnent. (Tr. at22157 (‘I do urderstand and appedate
thatcoungl havethat independat ethicd duty.”)). TheMilitary Judge ato recognzed the then-
existinglimitatons onDefense ©@ursek’ ability to conduct thatassessmeni(Tr. at22153(*[O]ut
of nofault of yourown, [you] do nd sill have acess ® documents ad presenations that were ex
partel.]”)) and sought taemedy the derth of information. Unfortunatgly, the remedy issied by
theMilit ary Judge—specificdly, orderingthe $ecial Reviewteam(“*SRT”) to produce to Defense
Coungl two pleadings—AE 613GOV) and AE 613A(GOV SRT)—and ingructing the SRT b

“provideasmuch & they @n withou disclogng poential y ongoing nvestigationsto the déense”
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(Tr. at 22141)>—has proven afalure. Certainly, the Military Judgés expressed “hope that the
documens that. . .are drecedto be releasdwill alleviate sone of [Defense Wursek’] concems’
(Tr. at221®) remains urfulfilled.

Contrary to the Military Judgés Order, the SR did notprovide doaiments diglosng “as
much as hey can” stficientto “alleviate sone of [Defense ©ursek’] concems” Ingeal, the
SRT provided versions of AE 613GOV) and AE 613A(GOV SRT) that were alnost whally
redacted. In oneingstance, 31conseautive page areentirely bladked out. (AE 613GOV), Attac.
B at1-31). Whatremained visible o Defense ©urselwas ateady poken abud in @urt—before
every paty—or written in other unclassfiedfilingswell before the two heavily-redactedand now-
classfied pleadingswereprodued to Defense Coungl by the SRT. No new facts were discbsed
from which any lawyer attempting o peform aconflict anaysis mght do soln short, there was
nothing nev.

Unable to dichargetheir ethical and conditutional dutes, Deferse GWursel rerewed their
Motion to Cancel Proceedings Pending Goncluson of Full FBI Investigation on 1 March 2019
(AE 615T(WBA). TheMilitary Judge ordeed expedited briefingon 5 March (AE 613J(ORD);
on 11 March the SR filed its Consddated Respong. (AE 615(GOV SRT). Ingea of
addressng the digtinct issues confronting Mr. bin ‘Atashis Counsl, the SR spoke brodly
arguing that Mr. Mohamnad’s Counsl and all9/11 Defense Coun®l are in the same postion.
Specific to Mr. bin ‘Atash the SRT spent little effort defendingits 14 February filing containing
the heavily redacted copies of AE 613(GOV) and AE 613A(GOV SRT). Indea, the SRT made
a sweemg claim that all Couns, independet of AE 613GOV) and AE 613A(GOV SRT),

adready have “acces to anple information to satsfy ary semrae axd indeperent ehicd
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responsibility to determine whether they are apiag under a conflict of
interest.” (AE 615V(GOV SRT) at Q).

The SRT identifies a pece of*ample informaton” as “theunredacted FB Dedaration”
(AE 6150(GOV SRI), Attach. B), wherein asupervising FBI Agent, with no pesanal knowkdge
of the investigation, conduted a @mputer seard and mncludes “there is no indcaion that ay
current coungel of record or current known Defense ¢am membe is the subgct of any ope@
nationa seaurity or criminal FBl investigation.” (AE 6150(GOV SRT), Attach. B at 23). That
“FBI Dechraton” was fled and ®ived on fense Coun®gl on 17 JBnuary 2019. The SRT's
seand exanple of “ample information” is desciibed by the SR as a fightly-redacted WHS
Dedaration” (AE 615N GOV SRT), Attach. B), containing the conclsion of an individual from
the Washingon Headquaters Service (“WHS’). Thatindividual claims to havereceved reports
from the Depatment ofDefensg’s ConsoldatedAdjudicaionsFacility (‘DOD CAF”) and assits,
without providing the undelying fadual basis, “thatthe only pending ®aurity clearance actions
for known degfense tean membeas of Mr. bin ‘Atash’s @fense éam are aautine Rerodic
Reinvestigation forjj | lllland a routine background hvestigation to upgade the DoD
securiy cleaanc for ||’ (AE 615N(GOV SRT), Attach B. at 2). That “lightly-
redacted WHS Declraton” wasfiled on 25 dnuay 2019. (AE615NGOV SRT), Attach. B).
Thelastpiea of“ample information” avalable o Defense @un<lis a Beclaration bythe Deputy
Director of the Army Countrintelligence Coordinaing Authority—the so-cded “ACICA
Dedaration.” (AE 615/(GOV SRT) at5, 10). TheSRT was forcedd admitthatthe “ACICA
Dedaration” is “heavily redacted to proted the ongoinginvestigation” but exphined that the
doaument “nonethedss confirms that the only ohe Government ageng involved in the
investigation is the Army 902d Mlitary Intelligence Group.” (AE 615(GOVSRT) a 10). The

3
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mud as [the SR] carf providewithoutcompromising theongoing inestigation. (Tr. at22142).
Ingead, on 14 REbruay, the SR provided heavily-redaded vesions of AE613(GOV) and
AEG613A(GOV SRT) that offered no nev information, requiring Defense Coungl for Mr. bin
‘Atash to file a Renewed Motion to Gincel Proceadings (AE 615TTWBA)). Now, indea of
reangdering its approagh and postion—and poviding the necessary information—the SRT
cynicdly points Defense Coungl to dacumens that Defense @ursel ateady possessed ah
congdered beore the Judgés 28 anuay order to provide alditional fads. Detrnse Mursek
concems arenat alleviated

Sewond, he SR pleading mekes phkin that the FB and Army Countrintelligence
Investigation involvinga paralegal on Mr. bin ‘Atash’s Defense Tean is far from ove. Inded, it
now appeaurs that the investigation is expanding. That information is chilling. Ingeal of
alleviating Defense ©@ursek’ conems, hefiling by he SR has only exaetbated them

Finally, thecredibility and béhavior of the SR has repededly been cdled into question in
these proceadings. (AE 615JWBA) at 8-10). And not oty by Defense Coungl.
(AE 292Q0QAMEND ORD) at 27 (Commisson viewing the legal representations of the SR
“with a nore jaundicedeye™)). Throughoutits Respnse,the SRT continues o advance arguments
and meke claims that ae sspectard baderline misleading. At same point, this Mlitary Judge
should give no aedence to any argunment by he SR about Detrnse un<ls’ ethicd
respnsiklities.

a. The SRT has uterly failed to provide “as much as they cari to permit Defense
Counsd to fulfill th eir ethical and constitu tional obligations.

It would ®an, to any objedive peason, that there mugs have been a fundanental

misundestanding on the pat of the SRT: either the SR did not unérstand what occurred atthe
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28 Janiary heaing ard the Military Judg’s intent “to gve the defense as och as pssibe’ or
the SRT did nothear or appedate the Military Judge's diredive “thatthe SRT [] provide & nuch
as they can without diglosing pdentially ongang investigations tothe defense.” (Tr. at22143.
Otherwise, unless moivated by e cynicism, the SR would neve provide to Defense Coungl
the alnostwhally redacied versionsof AE 613 and 613AHatit did. (AE 615QGOV SRI)).

Notwithstanding the SR’ s motvations,the clear intent of the Military Judg—in direding
the rekaseof thesepleadngs to Defense @ursel—was to povide additional or new information
to Defense Coungl to pemit Coungl to peformtheir ethicaly-mandaed duty toprovide conflct-
free epresentaton tothe client See ABA Model Rule 1.7(8)(2); ABA Standards for Criminal
Jugice Prosaution and Defense Function, (4th ed., 2015) Defense Functon, Sandad 4-1.7().
Additional or new information was notprovided. Now, in its Constidated Respong, the SR
continues to withhold any additional or new information; ingeal it pants Defense Counsl to
materid that Coungl already passessetiefore the 28 Anuay hearing. (AE613V(GOV SRT) at
10).

Ladcking any fadud basis, the SRT claims that Defense ©ursel “has acessto anple
information to stisfy any sparate and indep@&dent ehicd respnsihblity to determine whether
they are opeating unde a conflct of interest.” (AE 613V(GOV SRI) at 10). TheSRT clams
that three documents constitue this “ample information.” The first is the FBI Dedaration.
(AE 61D(GOV SRI), Attach. B). But the FBI Dedaration was possssd by Detrse Mursel
before the 28 Anuay hearing. The FB Dedardion was produced on 17 dnuay. It contained no
new fact a information; everything in itwas known and evaluagd by Defense Coun&l before 28
Januay. Thee is nothng rew in the FB Dechlraton that now sewves b “alleviate some b

[Deferse ursek’] concems.” (Tr.at22169.
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The seoond docurent claimedas*ample information” available to Defense Coungl isthe
so-caled “lightly-redaded WHS Declaraton.” (AE 615N(GOV SRT), Attach. B). Like the FBI
Dedaration conclusions Defense ©ursel atead/ posessedthat “lightly-redacted WHS
Dedaration” before the 28 Bnuay hearing. It was filed on 25 dnuay 2019. Tk SRT now
pointing to that dociment as “ample information” disregards the clearintent of the Mili tary Judge
to provide Defense Coungl additional information to “alleviate sone of [Deferse Goursek’]
conems. (Tr. at22169.

Finally, the lastpiece & the “anple informaton” pointed to by he Govemment is the
heavily-redacted “A CICA Dechration” (AE 615QGOV SRT), Attach. B). ThatDedaraion
mekes cear that the FBI is not he only ageny conducting the investigation. Army
Countrintelligence, nanely, the Army 902nd Mlitary Intelligence Group, is working with the
FBI. (AE615/(GOV SRT) a 10). Thatpieceof information exacebatesthe conemsof Defense
Counsl.

Coursel for Mr. al Hawsaw prudently foresaw that it “remansto be seen” whether the
SRT would “give the defense as nrch as pssibde.” (Tr. at 22142). Thatomment by Counsl for
Mr. al Hawsawi drewimmedite ebuke from the Military Judge: “Well, the ader doesrit reman
to beseen. Maybe the ontents of whats in here remains b be seen, but he orde is quie
definitive. Whatl’'m gettngat . .. | think it's sanewhatdisngenuous to ay thatthe commisson
isn't making dforts to ty to resolve this conflict.” (Tr. at22143). The €ontents d whats in
there” no longe remains b beseen. Theae is nothing “n there,” and the conems of Defense
Coungl have notbeen alleviated. Unlessand urtil the Military Judgegives neaning to ts ader,

Coungl remain unabe to fulfill their ethical respnsihlities.
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b. The SRT’s filing only magnifies the cloud of suspicion and the threat of eventual
prosecuion that Defense Counsel curently labor under.

Rather than alleviating the conems of Defense Coungl, the mog recent filing by he
SRT—AE 613V(GOV SRT)—exacetbates the abud of suspicion unaer which Counsl labor.
Right now, the primary source of Defense Coun®l information related to he conflic comes from
thedeclaraion of thar own paaegal. The Military Judgg, in the 28 Bnuary 2019 keaing, noed
that Defense ©unsl for Mr. Mohamnad’'s argument “assunes . . .that eveything in thet
declardion iscorred, would itna?” (Tr. at22113. Counsl responded bysking,"“Did sonmebody
tell you sonething dfferent? And if they did, then Isand ready to befilled in.” (Tr. at 22114).
The Military Judgerefused to answer. But the Consoidated Respone filed by the SR provides
sone confirmation of the paalegal’ s rendition d the facts. The déense pealega professed that
there were multiple govemment agenaés invdved in his inerrogaion. (AE 615WBA), Attad.
B at9 (“Onemanwas lf-described ‘from another govenment ageng’ and one dber man said
hewas fom Army intelligene.”)). Thatinformation hasbeen confrmed by the SR’ s plealing.
(AE 613V(GOV SRI) at 10 (confirming presence and patticipation of Army 902d Military
Intelligence Group)). Importntly, when pesented with theopportunity to disavowfacs conained
in the paialegal’s dedaration, the SRT has issied neither geerd nor speific denials Pointedly,
thereis nothing inthe SRTfiling refutingthe assertion th&5 to90% of the FBIquestioningof
the Defense paralegainvolved Mr. bin ‘Atash and the members diis Defense Team.
(AE 615(WBA), Attach.B at 7-8). The unrefutedact that at least 85% of theBl’'s focuswas
on Mr. bin ‘Atash and his counsel comprises a dark cloud of suspicion.

The SR pleading—pergps unwittingly—therefore povides even geaer caus for

coneem. Frst, the SR pleading confrms ealier satenents bythe paalegd and offers no
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refutation of the more chilling and invasive facts contained in the same declaration. Second, the
pleading 1s evidence that the investigation is not only still open, but potentially expanding. The
SRT states that during the course of its ex parte, in camera presentation before the Military Judge,
the SRT provided information about “additional investigative steps contemplated by the FBL.”
(AE 615V(GOV SRT) at 3). This investigation 1s not nearing closure; it now poses additional risk.
Finally, the SRT Response provides a little hint at the what the investigation might be related to.

In AE 613T(WBA), Defense Counsel noted that the 31 completely-redacted pages provided by the

SRT contained nothing; in AE 613V(GOV SRT), the SRT gave a cursory explanation that the

and that has absolutely no connection to the activities of any Defense
Team.” (AE 615V(GOV SRT) at 11 n.2). Defense Counsel do not know all of the intricacies and
intimacies of each team member, including the Defense paralegal who 1s involved in the current
FBI/Army 902d Military Intelligence Group investigation. With respect to the Defense paralegal
here, Defense Counsel are aware of one incident in July 2018 involving the defense paralegal and

military police. If the_involves the July 2018 incident, Mr. bin “Atash’s

Defense Counsel were not only aware of the incident, but became involved in the incident,

including the handling of potential evidence. Moreover, if the regards the July

2018 incident. and that incident

-Defense Counsel are now witnesses. That 1s a conflict. Obviously, Defense

Counsel need additional information.

c. The SRT’s representations continue to be less than forthright.

The pleadings and representations of the SRT before the Military Commuission have
repeatedly been called into question—both as a matter of legal accuracy and as truthful and honest
9
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disclosures. (AE 292QQ(AMEND ORD) at 27 (Commission “views . . . with a jaundiced eye”
the legal representations of the SRT.); AE 302C(AMEND ORD) at 1-2 (“[T]he Commussion 1s
concerned the submissions of the Special Counsel have not adequately addressed a number of
1ssues raised by the Defense as to the individuals contacted by the Federal Bureau of Investigation
or the scope of any investigation concerning these cases.”); AE 292QQ(AMEND ORD) at 28
(“The parsing the assertions of the Government’s knowledge of any investigative or adverse
actions being taken does not provide the Commission with the confidence necessary to make a
definitive finding as to whether a conflict-of-interest exists.”)). The SRT does not redeem itself in
this pleading.

The SRT makes much of the claim that “the investigation involving a former member of
the bin ‘Atash Defense Team only became known after that individual had left the team.”
(AE 615V(GOV SRT) at 8). Therefore, the SRT posits, there can be no conflict of interest, as the
individual was no longer a member of the team. This position is intellectually dishonest-

that Defense Counsel were unaware of the fact of the investigation. But it 1s also indisputable that
_the Defense paralegal was an integral part of the Defense Team and was under
the direct supervision of Defense Counsel. Defense Counsel became aware of the investigation
on 20 December. If the investigation concerns activity that occurred while the individual was a
member of the Defense Team, the investigation creates, at the very least, a potential conflict. The
unsupported suggestion that no conflict exists because the Defense paralegal is now halfway
around the world has no legal validity. This Military Judge must reject the SRT’s specious legal

argument.

10
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3. Attachments:
A. Certificate of Service

4. Signatures:

s/
CHERYL T. BORMANN
Leamned Coursel

s/

WILLIAM R. MONTROSS, JR.

Detaled Defense ©unsel

11

s/
EDWIN A. PERRY
Detaled Defense ©unsel

/sl

MATTHEW H. SEEGER
MAJ, U.S Army
Detailed Military Counsl
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Attachment A
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CERTIFICATE OF SERVICE

| certify that onthe 13th day of March 2019, | electronically filed, via e-mail,

AE 615W(WBA), Defense Reply to AE 615V(GOV SRT), Consolidated Response by Special
Review Team to Mr. Mohammad’s Motion to Reconsider AE 613E/615P Ruling and Mr.
Mohammad’s Motion to Compel Discovery from Special Trial Counsel and Mr. bin ‘Atash’s
Renewed Defense Motion to Cancel Proceedings Pending Conclusion of Full FBI
Investigation, with the TrialJudiciaryand, served a copy on all defense counsel of record and
the Special Review Team. Per paragraph 4.e of AE 615B(ORD), the Prosecution has been
given notice of the aforementioned filing.

Is/
CHERYL T. BORMANN
Leaned Coung
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