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1. Timeliness This motion istimely filed.

2. Relief Sought: Mr. bin ‘Atash requests thet the Military Judge ancd all proceedings uril
swch time as @fense ©ursel have alequate information ard facts t perform their ethicd and
conditutional obligation to persorelly assesshe presere d a caoiflict of interest Resenty, no
information has leenprovidedthat dispels the sibstantiated feass d Defense ©ursel

3. Overview: Despit evidence b the cantrary, the Military Judg prokesses o “undeastand and
appredate” (Tr. at 22157) that Defense Coungl have aseparate and indep@&dent ethicd
responghility to determine if they are operaing under a corflict of interest. However, that
asessment cannot be made withoutinformation and &ids conceming the full FBI investigation
involving Mr. bin ‘Atash’s paaegal. At this point Defense Coun®gl do not possss hat
information: it has been kept from Defense Coungl. The Military Judge espousd an
“undestanding that [Defense Coun®l] may have initialy been opeating from a severe
disadrantage ad have ewery right to feel suspicion that you were unde investigation” and that
“out of no fault of yourown, [you] do not &Il have acessto docunents and pesentations that
wereex patel.]” (Tr. at22153) However, the Milit ary Judye repeatedly promiseda remedy.
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The Mili tary Judgeordeed the SR to produe to Defense Coungl AE 613(GOV) and AE
613A(GOV SRI) and “provide & nmuch & they @n without dizlosng poentialy ongang
investigationsto the ddéense.” (Tr. at 2214). It was the “hope[of the Military Judyg thatthe
documens that . . . are drecied to be release will alleviatt some b [Defense ©ursek’]
coneems” (Tr. at221@®). Thathopehas been deshed. The SR did provide mpies of AE
613GOV) and AE613A(GOV SRT). The cqies ae almostwhally redacted The few sentenes
and fragments of sentences that ae not bladened outoffer nathing thatwould srve to “al eviate
same d [Defense ©ursek’] concems” Ingead Defense @ursel ae left with whatthey hadon
Decener 20—information thatthe FBI conduded an &tensve and intrusve interrogation into
the very inner workings of this Defense Team and sought to olatn confidential and privil eged
information. Today, [Bfense Coungl labor under a conflct of interest Until Coursel possess
information and &ds sufficient to digel that conalison, these proeedingsmug be @ncdled.

4. Burden of Proof:

The defense bears the burden of pesuasion;the sandad of proofis a prepondeance of the
evidene. R.M.C. 905€)(1).
5. Fats:

a. On 3 Decemba 2018, he Prosecution filed AE 613GOV), “a classfied, ex prte, in
camera, unde sed notice with the [Military] Commission” (AE 613E615RRUL) at 1) That
subnisson was mede pusuant to AE 292QQ Amended Order, which direded that ‘[tjhe SR, or
any other appropriate government atorney, will noify the Commisson, ex @arte and in canerg
after leaning of any fiture FBI investigation, where the subpa of the investigation isa known

deferse £an member in the abovecgptioned case, and whee the reason for the investigation
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involves awl/or is the actvity of swch a afense ¢an memberin his/her capacity as a éfense éam

membe.” (AE 613E615RRUL) at 4)

c. On 20 Decenber 2018 SSG Skeete was drected uncer false petenses,to report to

Building 2811 on Bttalion Avenueat Fort Hood (AE 615WBA), Attach. Bat 1-2). Oncethere,
he was nterrogaked for two-and-one-half houis by $ecia Agents of the Federal Bureau of
Investigation (“FBI”). The vast mgjority of theFBI questioning—85to 90%—concemed Mr. bin
‘Atash and the nembers d his Defense Team (AE 615(WBA), Attach. B at 7)

d. No menbe of the Govemment has eve denied nor refuted that the FB questioning of
SSG Skeeke cancemed Mr. bin ‘Atash, hecivilian atbmeys on M. bin ‘Atash's Deferse Team
the dufes, responsbiliti es and work of the Defense Teamthe @mmunicaionsbetveen Defense
Team members and Mr. bin ‘Atash, the pesonalities and tempeaments of both M. bin ‘Atash
and Deferse Team members, ard the similanties ard dfferences btweenMr. bin ‘Atash ad his
co-acctsed

e. On 9 Anuay 2019, Deérse Wunrselfor Mr. bin ‘Atashfiled Defense Motion to Condut
Thorough Inqury into Actual and/a Potential Conflict Pursuant to R.M.C. 901 and Holloway V.
Arkansas, 85 U.S 475 (978) aad to Gincel Procealings Pending Inquiry. (AE 615WBA)).
The next day, 10 &nuay, the Speial Review Team (“SRT”) filed AE 613A(GOV SRT), a

classfied pleadng filed ex parte, in camera, and unde sed with the Military Judge
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f. Deferse Wunselwere rot formally notified that the SRT filing—AE 613AGOV RT)—
wasin any way related to Mr. bin ‘Atashs filing in AE 615WBA), but he timing suggested it
was. On 16 anuay, Coungl for Mr. al Baluchi requested that the Milit ary Judgeorder the SRT
to seve a opy d AE 613A(GOV SRT) on the Deferse afer necessey redacionswere macb.
(AE 613BAAA)). Ore week later—23 Bnuay—Coungl for Mr. Mohamnad sought snilar
production of AE 613GOV). (AE 613GKSM)). Mr. bin ‘Atashis joined to bdh pleadings by
opeation of Rule of Cout 3.5.1.

g. Adhaing toa previoudy-establshedbriefing £hedule, the SRT filed another pleading on
17 Bnuay, avowing thatthere wasno acual or paential conflict of interestbecalse “there is no
indication thaet any arrent counsel of record or aurrent known déense team membe is the subpad
of any opennationalseaurity or criminal FBI investigation.” (AE 619(GOV SRT), Attach. B at
15-16) On 23 anuay, without the bendit of any acess to he Government's dealings in
AE 613G0OV) and AE 613A(GOV SRT), Defense Coungl complied with the Military Judgés
Order to reply to the SRI's as®rtions thatthere was no onflict of interest. (AE 615G(RBS);
AE 615(KSM); AE 615JWBA)).

h. On 22 &nuay 2019, he Military Judge direded that the SRT “provide an ex m@rte
presentation on hefadsand crcumdances surrounding tke FBI investigation and what alditi onal
steps,if ary, are contenplated” (AE 615H(ORD)). Defense bjecions were maded this exparte
presentation. (AE 615K(KSM); AE 615L(MAH); AE 615M(RBS)). Deferse dojecionswere
ignored by he Military Judgeaheadof the ex j@rte presentation and vere ultimately rendered
moot

i. Theex parte SRT presenaton occurred on 24 anuay 2019. e d later, the Military
Judgeruled that “‘no membe of the five (5) Defense Teans is currently, or likely to be unde

4

Filed with TJ Appellate Exh bit 615T (WBA)
1 March 2019 Page 4 of 26

UNCLASSIFIED//FOR PUBLIC RELEASE



UNCLASSIFIED//FOR PUBLIC RELEASE

investigation by the FBI or any ather govanment ageng” and, therefore, “finds hatno membe
of the (6) Defense Teams is curently operaing unaer a onflict of interest that would prohibit
them from eticdly representing therr clients” (AE 613E615RRUL) at 6) Notwithstanding his
ruling ebsent any inputfrom the Defense, the Military Judge in respong to previous requests by
Deferse urselfor more information (AE 613B(AAA) and AE 613C(KSM)) also ordered that
the “SRT will be drected to povide the DefenseTeans acopy of boh [AE 613GOV) and AE
613A(GOV SRT)], redacied asecessay to protectthe on-going investigation” and thatthe SRT
will provide [those] redacted versionsof AE 613 GOV) and AE613A(GOV SRT) to the Defense
TeansNLT 8 February 2019.” (AE 613EK615RRUL) at7) (emphasis inoriginal). After issuing
its Ruling, he Military Judgeindicated thatit would gill “allow [Defense] Coungl to be hard at
the opaing of the net sesson.” (AE 613E615RRUL) at7, n30).

j. The occasion for Coungl “to be head” occurred on 28 anuary—three days afer the
Milit ary Judge issted his ruling. During this“argument,” Coungl for the Defendants aseted,
repededly, that the determination whethe an attorney is conflicted is a decision that
conditutionally and ethically restswith that attorney, and that deémination could notbe made
without further information regarding the scope and reture of the full and ongoing BI
investigation. Caungel for Mr. bin ‘Atash pecificdly naed an undestanding “thatthe inquiry
has tobedone by a judg. Butl also undestand that| have aseparate ethicd duty to deemine
whethe or not | ambudena by aconflict.” (Tr. at2215657). Counsgl directed the Military
Judgewith spedficity:

[T]he thing | opeate under is a qudation from Holloway [v. Arkansas], and it's
found & page20 of our initia [filing.] And it says, in addressng conflicts, trial
courts are clealy instructed to cefer to the judgment of ddense counsl whethe a

conflict exists because counsl himsef is usially, quot, in the bet postion
professonally and ehicdly to deemine when a conflict of interest exists or will
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probably develop in the course of atrial, unqude. And thet’s foundat 435U.S.
475, p@e 485, n the Holloway [v. Arkansas] case.

(Tr. at22157) Leamned Coursel for al Hawsaw ageed arguing “we highlighted thatwe have a
independat, ehicd legal duty to nake an informed decision about whethe we may be unde a
conflict.” (Tr. at2214Q.

k. The Military Judge gae a pasng nod tothe ethicd obligations of Defense Counsl,
stating, “I do undestand and appedate that ®unsl havethatindep@&dent ethicd duty.” (Tr. at
22157) Notwithganding te dubiousquality of this “undestand[ing] and appreciae[ion]” by
Judee FRarrdla, Defense Coursel regaedly asseted that this ehica deemination—to be
conduded by Defense Coungl—was conpromisedbecawseDefense ©unselwerenat permitted
to seeany oftheinformation presented to the Milit ary Judgeby the Government in AE 613GOV)
and AE 613A(GOV SRT). Coungl for Mr. bin ‘Atash reminded the Military Judye that an
attorney “shoutin’t have to dand hee and rely upon he poseaution and ther redtation of the
facts when, in fad, eveything that!’ ve seen says sonething vey, very different.” (Tr. at22158)

I.  Thedigpaity of information was acknowledgead by heMilitary Judge. he Military Judge
clamed an “undestanding thafDeferse Gursel] mayhave intially been opeaating romasevere
disadvantage and have evey right to fed suspcion that you were unde investigation” and that
“out of no fault of yourown, [you] do not $ill have acessto docunents and pesentationsthat
wereex pate[.]” (Tr. at22153). D cue thisissie, the Military Judgerepeaedly aseted that
Deferse ursek’ coneems would, in shot order, be alkviated by tre ultimate production of
AE 613G0OV) and AE 613A(GOV SRT) to Defense Coungl. The exchage ketweenthe Military
Judgeand Counsl for Mr. Mohamnad sewes as an eaple:

MJ [Col PARRELLA]: Becatse, a@in, as --nofault of your own, luncerstand the
disadvantage youte atbecaise youte notinvited to tho® ex parte presentations,or
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don't have accesdo the ex pate information, but youare opeaating from an
information ceficit thatthe commssion fas accesto. And becawse d that! believe
in pat thats why therule suggeststhatit's my duty tomake thatinquiry, which I've
done and pretty clearly stated nocoriflict.

LDC [MR. NEVIN]: Yeah, and | appedate your doingthat That's fine. But you
also reaognize that| have to do ths too.

MJ [Col PARRELLA]: And I hope -4 do undestand thatyouhaveto do hat, and
| certainly hopethatthe doaimentsthat ----

LDC [MR. NEVIN]: Me too.

MJ [Cd PARRELLA]: ---- are drededto ke releasedwill alleviate sone of your
concems.

LDC [MR. NEVIN]: Me too.

MJ [Cd PARRHE.LA]: | certainly do, because I'm vary much awae ard sersitive
to the @ntext of this case and its very unique nature and its long hisory and the
investigationsthathave takemlace n the past

(Tr. at22163-69).

m. Counrselfor Mr. al Hawsawi also stressedto the Military Judg the recessty for Defense
Coungl to condud their own assessnent of the possbility of an atual or potential conflict of
interest. Again, the Military Judg relied upon he eventual release of information through
AE 613GOV) and AE 613A(GOV SRT) to assiage Defense cacems and as euvilence hat the
Mili tary Judge “has talen seps to gve the cefense as oich as pssibe.” (Tr. at22142.

LC [Mr. RUIZ]: And as we highlighted in 615L, which was Mr. al Hawsaw's
objedion to he « pate heaning, he sesson thatyou hal, we highlighted that we

have arindependat, ethicd legal duty to nake an informed decisionaboutwhethe
we may beunde a conflct.

Butasl indicaed in 619, themamerin which the seseinwas landled akolimited
ouraccessto information, and ako --and that-- in doing hat has limited our dility
to indeperdently assessvhether we do have a caoflict. And the manne in which
it has been handled isthe déense is an dterthought. We're going to &l you, I took
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care d it. You sid the court has an interest in deemmining wheter there is a
conflict ----

MJ [Col PARRELLA]: Well, Mr. Ruiz, whatdoes the rule say about who has a
primary duty to asseswhether there is a caflict?

LDC [MR. RUIZ]: Thecourt ha theduty b address he corfli ct.

MJ [Col PARRELLA]: And do youthink that, in pat, thatcould be kecaise some
of thematerial may involve ongoinginvestigations that haveo be hadled in an &
parte fashon?

LDC [MR. RUIZ]: In same instarces, yes. However, anothe avenuethat the
commisson could havetaken wes tobe & inclusive as pssibde with the cefense.

MJ [Col PARRELLA]: Okay, so do you think ----

LDC [MR. RUIZ]: Which, in esence, you coutl haveissued aruling to sy we're
going to ®d this ----

MJ [Cd PARRELLA]: You are ----
LDC [MR. RUIZ]: ---- were not going todlk about i.

MJ [Cd PARRELLA]: Hold on. You ae aware and Ithink weve goneove this,
that the commssion las -- las takersteps to gve the deferse as rach aspossilbe,
herce he --the part of my order that direds that the SRT to provide as much as
they can without dixlogng poentially ongoing nvestgatonsto the deferse.

LDC[MR. RUIZ]: Well, | mean thatremahns to [ seen athso ----

MJ [Col PARRELLA]: Well, the order doesn't remain to be seen Maybe the
contentsof whats in here remains tobeseen, bu the orde is quie definitive. What
I'm getting a, Mr. Ruiz, | think it's sonewhat disngenuous to ay that the
commissian isrt making eff orts to try to resolve this conflict. As I've pointed out
with Mr. Nevin,  mean, | havgust as much interest toensuethat youre all conflict
freeasyou dl do. And | think that the commission,| certainly will state takes that
responshility serioudy to enaure that it's athorough inqury.

(Tr. at22141-43).

n. Coungl for Mr. al Hawsawi and the Milit ary Judye returned to he conflct bewveen the
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complete lack of information avaibble to Defense Coungl and their smultaneous obligation to

accesstteir ethical responsililities. Defense @urselnaedthatthe agproachof the Military Judge
“seams O bethatyou cdn't think that we have a independet duly ourselves b accesswhethe

we havethat conflct with as mudh information as recessey ona timely mamer. And soas Im

standing here having this argument with you, I'm at adisadvantage becaise you ve chosen to

provide them two weeks to provide usaredacted version of whatever information it is you hae.”

(Tr. & 22145. Corcemedthatthe Military Judge would miscanstue the agument as a eim that
the Military Judge ‘did notknow orwere unavare that [Defense Coun®l] have a independst

duty to make a coflict assessmefitD efense @urselindicated “that's nd whatl meant to sy.”

(Tr. at22176. Inskad “what| meart to saywas that my impresson onMr. al Hawsawi's team

and certainly listening to sone of the discussonswe've had hee this morning, isthat you dan't

careaboutit thatmuch, and you dott value it catainly as mwch as we d.” (Tr. a 22176). The
Military Judyerespondd, “If thatwerethe @se, though, M. Ruiz, why would | orde the SR to

release anything to you aall? Why wouldn't] just make my detemination and say I've made my

deemination and vere moving on? (Tr. at22176). Moreover, the Military Judgeclaimed that
it was “giving as much & | can as quckly as| can.” (Tr. at22177)

0. During the course of the pog-ruling exchangéetween the Military Judlge and Bfense
Coungl, the Military Judge inquired of the SR of the “status of the redactions toAE 613 and
613A; and notvithganding he daé specified in the @mmisgon’s ader, could they be provided
eatier?” (Tr.at2216Q. The SRT indicaedthat it had “conpleted the redactionsfor AE 613A
and I'm awaiting FBI review to meke sure their equities are protected. It will not take me long to
redact AE 613 and | believe we will be able to comply with the courts order well before the 8
Felruary date specifiedin [the Military Judgés| ordea.” (Tr. at22160).

9
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p. Reiterating his already-issied threeday old decision, the Military Judge emphatdly
declared that there can beno @nflict of interest if knowledgeof thelaw erforcenentinvestigaton
only arose ‘afterthe paralecal in quesion had éft the ddéenseteam.” (Tr. at 22191) Nevertheless,
the Military Judg “directed the govemmentto release eédaded cqies of the initial naices in
AE 613 and 613A and modified the “ealier written ruling to reflect that the SRT shell provide
those b the defense asa@nas hey becane awilable” (Tr. at 22190).

g. The SRT did not“compy with the courts ade well before the 8 February dak specified
in [theMilitary Judgés] orde,” andthe redacted cojes of the initial notices in AE 613 and 613A
were not provided to Defense Coun®l on orbefore 8 February 2019. {r. at 221@). Almost
wholly redaded copies were provided on 14February. (AE 615Q (GOV SRT. They alleviated
noneof Defense Coungl’s conems.

r. The opy of AE 613(GOV) provided to Defense Coungl by the SR is amostconpletely
redaded Portions notredacted remain inexplicably classfied with only a few sentertes or
sentege fragmens bdh urclassfied ad na redaced The plkeadng commences ith an
unclassfied paagraph:

=435-In Amended Qder AE 292QQ, filed 16 Decanbea 2014, he Commisson
directed the Spedal Review Team (SRT), or any other appropiiate government
attorney, to “notify the Commisson, ex parte and in camera, afterleaning of any
future FBI investigation, whee the subpd of the investigation isa known ddfense
team member in the almve-cagioned case, ah where te reasm for the
investigation involves . . .the adivity of such a ddense team membe in hissher
capady as a éfense éammember.” AmendedOrder AE 292Q at 35 (enphass
addel).
(AE 613GOV) at 1) The net paagraph @ntains a sentence fragment that is wholly and
impropely classfied and then is followed by wholesale redactionsto the botom of the pagethe

entirety of the net page, the page after that, and ove onehalf of the following page. AE
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613(GOV) a 1-4). Three paagraphs hen bllow: thefirst professngthe Roseaution’sknowledge
of theinvestigation, he second almitting that the SRT has knowledgeof the investigation, and he
third offering the adstance and avaibkbility of the SR to provide further information.
Inexplicably, these paagraphs are eachmarked “S//NF’ yet contain ho more information than
whatis containedin the unclassfied 25 anuay Ruling of the Military Judge
s. Theeis an attachment to AE 613GOV). It is Attachment B. It is 31pageslong. It is

completely bladked ou. It appers as follows:

(U) ATTACHMENT B

ERTTES : suait g
A TS P, U S, AL ISR DT SEMBITIVE Wi SR 1] R AF 4137004 e
‘SO onomn
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CMCLASIESIPOR DITFCAL LIS DAL YLK ENPORCEMENT SENAITIVE ok SETARATIN FECA AT 61330 ML ARSI CATIEIAL LBE S S SRS AT SIS WHEN SERAMATES) RS AR RTR00
STCRETANCET SEcRIT AR

LB AL RSO COPICIAL USE DRLSSLAN ESFTACEIDIT BESSFTIE w40 AERALLSHE PR A8 REEn U AT AL UBE £V DS ERETIVE W B AAATESS PREA 18 41
AL SR P CUR, USSR LA EXSCACEAENT BESEITIVT WHEN SEPMRATE PRON A #0000 SHorT aCROR: SeCRTTAOROm
o Tonorom

AP £, A T AV SEATIVE W AR FROM AT B
T e
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e, e L SRS EAGAT MGV A S AR P a1
[

14

Filed with TJ Appellate Exh bit 615T (WBA)
1 March 2019 Page 14 of 26

UNCLASSIFIED//FOR PUBLIC RELEASE



UNCLASSIFIED//FOR PUBLIC RELEASE

_Inexplicably_.__ the SRT has deemed that information not suitable for release to Defense
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Coungl. Only one canplete seterce am two sentege fragmens in the remaning pages 6 the
pleadng were ceenedby the SR as eleasble b cleaedDefense Coungl. Those £w words ae
samelow classfied so ths deadng camat repeatthem  The full sentence is aleclaratory
statenent Theonly relevant information it containsis unclassfied information the Milit ary Judge
spoke aloud in op@ herings “[I]t is very cleaty dsated in this commisdon’s ruling that no
member of a current defense team is currently under investigation by ether the FBI or any other
govanmentageng[.]” (Tr. at22159. It mirrorsthe same stementthatthe Military Judg plced
in its 25 Anuary Order: “N o current member of any DefenseTeamassgnedto this cases uncer
investigation by the FB[.]” (AE 613H615RRUL) a 5). However, in the SR plealing, the
Government has markedafull senterce containing that information as* S//NF.” Thefirst sentee
fragment conems thefiling of AE 613A(GOV SRT). In its unckssfied 25 &nuay Orde, the
Military Judye stated: “On 10 dnuay 2019, he Government, viathe Speia Review Team(SRT),
filed AE 613A(GOV SRT) a clasdfied ex parte, in camera, unde sed naice with the
Commisgon” andthatthe “SRT’s ndiceof 10 Anuay 2019asocomplied with the Commisson’s
order in AE 292QQI[.]". (AE 613E615RRUL) at1, 5) Thesame informationis contained in the
sentence fragment in AE 613A(GOV SRT) and marked “S/NF.”

u. Since 14 February 2019 Defense Coungl have recaved noinformation beyond he few

snippes described ove I 1 O Sbly’ Conceming ore
of Mr. bin ‘Atashs pardegals.
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6. Argument:

a. Deferse ungl are conditutiondly and ehically required to assesshe presene of
conflicts that could &fect the representation d Mr. bin ‘Atash

Mr. bin ‘Atash—and ead of the accsedbefore this Military Commission—has a sdtutory

and onditutionalrightto counsl. S2el0 U.SC. 8§88 948k, 949¢2018) Stricklandv. Washington,

466 U.S 668 (1984) Thatright to counsel includes te right to anatorney that is effecive ard

not burdend by onflicts of interest. See, e.q., Wood v. Georgia, 450U.S. 261, Z1 (1981);

McMann v. Rchardson,397 U.S 759 (1970);Reece v Geagia, 350 U.S 85 (1955);Glassenv.

United States, 315 U.S 60 (1942) Of course,in a capial case,that right caries even greaer
weight, whee the Eighth Amendment to the United Sates Constution damands heightened

fairness ad reliability. See Bed v. Alabams, 447 U.S 625,638 (1980)

Given the critical importance of corflict-free cainsel all defense atirneys ae charged
with the responsilility of maintaining corflict-free epresenation. This resnsiklity is refleded
in the ehicd codes and ules of responsbility that goven theprofesson. Se, e.q.,AmericanBar
Assciaton (*“ABA”) Modd Rule 1.7@)(2) (a lawyer may na represent a client “if the
representation involves a conairrent conflict of interest,” including whee “there is a sgnificant
risk that the representation of one ormore clients will be materially limited by . . . a persord

interest of the lawyer.”) (emphasis addel); ABA Standadsfor Criminal Jusice Prosecution and

Deferse Runction, 4th ed. (2019, Defense Functon, Sandad 4-1.7(b (“Deferse cainsel shoud
not pamit their professonal judgnent or obligationsregarding the representation of a client to be
adversely affected by . . . herr pesordl politicd, financial, busness propetty, or other interests a
relationships”). This obligation commands hat ®unselto be vigilant about the existence of any

patential conflict and the conseqierces hereof. Indeed, the individual best postioned to
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determine if a conflict exists—and dten the only individual @le to meke that determination—is

the defense atirney. Holloway v. Arkansas, 435 US. 475, 48586 (1978) (“I n so holding, lie

courts haveadknowledged and given dfect to sveral interrdated condderations. An‘attorney
representing two deélendants ina criminal matter is in the best position pofessiorally and ethicdly

to deemine when a onflict of interest exists or will probably devebp in the couse of atrial.’

Sewnd, déense attorneys havethe obligation, upon disovering aconflict of interests, © advise
the court abnce of the poblem. Fnally, atorneys are officers of the courtand when they addess
thejudgesolemnly uponamatter before the courttherr declardionsare virtually madeunde oath.’
We find these casideratons ersuasive.” (interral citations amitted)).

These basic principlesare notcontroversial. TheMilitary Judyepaid lip serviceto Defense
Coungls’ independat ethical duty to determine the existence of any conflict in this nmetter. (Tr.
at 22157(“l do undestand and apredate that munsl have thatindepedent ethicd duty.”); Tr.
at22169 (I do undestand thatyou have to do ttat[.]”). However, this duy can only ke discharged
when Defense ©unsel passess dticient facs and evidernce o make that deémination. E&d
Deferse Wursel aerrad to the Military Judg that they posessedittl e or no information beyond
the factthatthereis anongangfull FBI investigation involving oneof Mr. bin ‘Atashs pardegals
during the period of time when hewas a deply embeddd team member. (Tr. at22156 (Leaned
Coungl for Mr. bin*Atash:”... | doknowthatl havenot £en anythingfadually thatleads e to
believe that this was anything bu focused onwhat that pardegal did prior to hisfinally PCS’irg
to his rew ordes.”); Tr. a 22141 [eaned Coursel for Mr. al Hawsawi: “But as | indicated in
615L, the mamer in which the sessin was hadled akolimited ouraccess to nformation, and
also-- and that-- in doing hat has limited our dility to independetly assesswhethe we dohave
a conflict.”); Tr. at 22129 (Leaned Coursel for Mr. Mohammad: “Realy, | carit be tusked to
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know same of the basic dtais atout how this sarted aml whatit was alout suficientto make ny
own decision about whethe this is yet another false alaitm or whethe this is songthing nore
sefous?”).

The Military Judge claimed to remgnize the informational ddicits condraining each
Deferse Wursel (Tr. at 22153 ¢laiming an “undeastanding that [Defense Coungl] may have
initially been opeating from asevere disadvantage’ and that “out of no fault of yourown, [you]
do not &l have access to douments and presentations that were ex pate’); Tr. at 22168
(acknowledging “[b]ecatse,agnin, as --no fault of your own, | undestandthe disadvantageyoutre
at because youre notinvited to tho® ex parte presentations or dont haveaccessto the ex pate
information”)). Noewertheless,the Military Judye beleved hehad asdution: he would order the
Government to povide Defense Coungl with copies of the AE 613(GOV) and AE 613A(GOV
SRT) filings and in doing 8, “dleviate sone of your conems.” (Tr. at22169) TheMilitary
Judgewas firm thatthis“soluion” would provide Defense Coun®l information to alleviate ethica
concems. Inrespnse b concems expressedby Defense ©ursel for Mr. al Hawsaw about the
lack of information available b Defense ©@un<l, the Military Judge vociferoudy responded
“Hold on. You ae aware and Ithink we've gore over this, hatthe @mmisgon has-- hastaken
stepsto givethe deénse asmuch as posible, hene the-- the part of my order that directs tha the
SRI to provideas much as hey can without dislosng pdentially ongang investigations tothe
defens€’. (Tr. at22142 émphasis addel)). When Defense Counsl respondeé, “that remains to
be seeri the Military Judyeinterrypted and intefjeded, “Well, the orde doesn’t remain to beseen.
Maybe the @ntents of whatsin there remains b beseen, but he orde is quie ddinitive. What
I’'m getting at, Mr. Ruz, | think it's sonewhat disngenuous to ay that the commisson in’t
making dforts totry and resolve this conflict.” (Tr. at2214243).
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The sicelity of the Military Judg’s eforts “to resole this conflict” will now be tested
The SRT’ s releag d the reaty-wholly redacted filings AE 613GOV) and AE 613A(GOV SRT),
provided nomore information to Defense Coungl than thet provided by tre Milit ary Judgein open
hearings

b. TheSRTs release of AE 613(GOV) and A 613AGOV SR contains no infomation that
would permit Defense ©urselto acertain whethe it was @erating urder an actual or
potential conflict of interest.

Speific to AE 613GOV) and A 613A(GOV SRI), the Military Judye expressed the
“hope thatthe documens that. . .are drededto ke rekasedwill alleviate some byou concems’”
(Tr. at2216). To turn hopeinto redity, the Military Judgeprepared an “order that direds that
the SRT to provide asmuch as hey can withoutdisclosng poentially ongoing ivestigationsto
theddense.” (Tr. at22142 Emphasis addel)). They povided nothing.

Thefirst filing redacted and turned over by the SR is AE 613(GOV)—a plealing pepared
and sgned by Roseautor Clay Trivett. Including thelisting of attachmentsand thesgnature block,
the filingisfive pagesdng. The material made awilable b Defense ©unsel—“to alleviate our
coneems’—is an opening paagraph that smply copies the language in Amended Qder
AE 292QQ ordering thatthe Commisgon be ntified when any defense eam memberis the sibjed
of an FBl investigation. (AE 613GOV) at 1). The net pieceof information provided—"as much
as [he SRI] can™—is aphrase hat provides nathing nore than noiceof fili ng (impropely marked
as clasgied)—followed by Hacked outredactionsto the botom of the page Page two of the
pleading is entirely blacked out (AE 613GOV) at 2) Pag three d the pkeadng is entrely
bladked ou. (AE613GOV) at 3) Over one-half of pagefour is bladked out. (AE 613GOV) at
4). Theremaining three paragraphs contained on pa@es four and fiveare smply asrtionsthat
the RFosecutonard the SRI are avare d the investigation ard offeringthe avaisbility of the SR
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to provide additional information. Inexplicably, these three paragraphs are marked “S//NF.”
There is nothing in the pleading that would provide a factual basis for any Defense Counsel to
conduct the ethically-mandated conflict of interest analysis.

Despite its complete failure to “alleviate concerns,” the AE 613(GOV) pleading is itself an
exemplar of transparency when compared to the pages attached to it. AE 613(GOV) promises that
there is an attachment—marked as B—to the filing. It is marked “U//FOUQ.” There attachment
1s not labeled and there is no indication what the attachment is—the name is blacked out. The
promised attachment is thirty-one pages. Everything single word on those thirty-one pages is
redacted.

The next pleading, AE 613A(GOV SRT), similarly provides nothing that will “alleviate
some of [our] concerns.” (Tr. at 22169). The SRT filing commences with another rote recitation
of its obligations, pursuant to AE 292QQ. (AE 613A(GOV SRT) at 1). That obligation was known
to Defense Counsel, and provides no facts or information that would permit Counsel to conduct

any assessment of conflict. The next paragraph is entirely blacked out.

(AE 613A(GOV SRT) at 2). This paragraph does provide a scintilla of information to Defense

cousel.
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That is information that suggess the preserce d a conflict.

Clearly, a this point, thenvestigationmay intrudeupon he entirety of theteam. Deferse Wursel

are not surprised 85 t0 90% ofthe FBI questions put tathe paialegal concemed Mr. bin ‘Atash
ard the members d his Deferse Team (AE 615(WBA), Attach. B at 7). This information
sugegessthe presere d a conflict.

The restof the AE 613A(GOV SRT) is filled with bladk markings. The only visble
writings consist & one conplete senteoe and wo sentese fagmens. They are marked as
classfied so camat be repeaed here. In its Order dated 25 &nuay 2019, he Military Judg
indicated that, “On 10 &nuay 2019, he Government, via the Speial Review Team (SRT), filed
AE 613A(GOV SR1) a cbssfied exparte, in camera, unde sed noticewith the Commisson|.]”)
(AE613E615RRUL) at 1) Thatinformation iscontained in one ofthe unredacted and classified
sentege fragmens in AE 613A(GOV SRT). (AE 613A(GOV SRT) at 3). The full sentence
visible in AE 613A(GOV SRT)—marked classfied—also contains information cntained in
unclassfied writingsand oral pronouncements of the Military Judge The relevant information is
found thoughout heunclassfied record. In an open Canmisson ssson, heMilitary Judgesad,
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“[1]tis very clearly stated in this commissioris ruling that no member of a curentdefense ¢amis
currently under investigation byeithe the FBI or any other government ageng|[.]” (Tr. at22154).
The Military Judg wrote “No aurrent membe of any deferse ttamassgnedto this cases unde
investigation by he FB or any other govenment agency.” AE 613EAE 615KRUL) at 5).

Most importantly, the SRT's ladk of creadibility and weradty as to redadions,
forthrightness candidress arnd classficaion determinations tas ben denondrated on pas
occasons,namely, inthe AE 292 ®ries. lidge Bhl found herepresentationsof the SR suspect
(AE 292QQ(AMEND ORD) at 27 (the Commisson “views . . .with a jaundced eyé€ the
representationsof the SR); 28 (the pesing of SR asertions“does notprovide the Commisson
with the carfidence ecessay to make a dfinitive finding as b whether a canfli ct-of-interest
exists’8). Deferse Wursel agee.

The promise of the Military Judge thatthe rekase & the documents wuld “alleviate same
of (Deferse ursek’) concems” has keendashed Orderedto produce “as rmuch as bey can’
the SRT has produed almog nothing.

c. The Military Judgemug cancel all hearings unil swch time as efense Wursel can
condud their ethically-mandaed asgsanent ofthe potential corflict.

Despie the Military Judg’s representation that when the SR produe versions of AE
613GOV) and A 613A(GOV SRT), it would “aleviate same d (Defernse Goursek) conems”
it has done no wh thing. The Military Julge repeatedly professed to appredate Defense
Coursek’ ethical odigation to persorally assesde peserce of a caflict of interest Curently,
no information hasbeen provided that dispels the subgantiated fears d Deferse Coursel

Speificdly, noneof the information provided in SSGSkede’s declaraion hasbeen refuted or
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denied. Until such time as Defense Counsel is permitted to fulfill its ethicd and constitutioral
obligations all proceedingsshould te cancell ed.

7. Oral Argument:

Mr. bin ‘Atash requests oral argument.
8. Witnesss:
None atthistime.

9. Conference with Opposing Counsel:

The $ecid Review Teamopposes‘the filing d a rerewed mation tocarcel proceedngs;
we areawareof no nev information thatmakes sich amotion viable.”
10. Attachments:

A. Certific ate of Service

11. Sgnatures.

Is/ Is/

CHERYL T. BORMANN EDWIN A. PERRY
Leaned Counsel Defailed Defense ©unsel
s/ s/

WILLIAM R. MONTROSS, JR. MATTHEW H. SEEGER
Detailed Defense Cound MAJ, USA

Detailed Military Coungsl
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Attachment A
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CERTIFICATE OF SERVICE

| certify that on 1 March 2019, | electronicaly filed with the Trial Judciary,
AE 615TIWBA), Renewed Defense Motion to Cancel Procealings Pending Concluson of Rull
FBI Investigation, and ®rved a opyon all @unsl of record.

s/

CHERYL T. BORMANN

Leaned Counsel
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