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MILITARY COMMISSIONSTRIAL JUDICIARY
GUANTANAMO BAY, CUBA

UNITED STATESOF AMERICA

AE 615S (KSM)
V.
KHALID SHAIKH MOHAMMAD , WALID Mr. Mohammad’s Motion to Compel
MOHAMM AD SALIH MUBARAK BIN Discovey from Specia Trial Counel

‘ATTASH, RAMZI BIN AL SHIBH, ALI
ABDUL-AZIZ ALI, MUSTAFA AHMED

ADAM AL HAWSAWI 26 Februan2019

1. Timeliness:
This motion istimely filed.

2. Relief Requested:

Mr. Mohammadespedully movesfor anorde compeling the govenment, via Spesial
Trial Counel, to produceall “information” or “documents” (asthoseternms aredefinedin his
requestfor discover) in anyform which relatein anyway to the investigdion, pursliit, seach,
detention, interrogaton or polygrag exannaton descibedin AE 615, AttatimentB, including
but notlimited to that whichis further detailedin his Requestor Discowery, DR-098-MOH,
dated 22 Janary 2019! SpeciaTrial Counsehas asof this catg madeno reponseto the
request

3. Burden of Proof:

As the noving paty, the defense ost denonstate by a prepondance ofthe evidence

thatthe requestd relef is waranted. R.M.C. 9G(c)(1)-(2).

1 AttachmentB.
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4. Facts

On 3 Decenber2018, tke govenment, through tle regular trial counsekeam filed a
clasdfied ex parte, in camera, undersealnaice? Nothingin that notice gaveanyclueas to
thetrue natureof theex parte, in camera informationthatwasprovidedsoldy to themilitary
judge.However informaton providel to Mr. Mohammadsubsequeiyt indicates that tkb ex
parte, in camera plealing providednformation, pursuanto the Orderof Military JudgePohl
in AE 292QQAmended OrdeF, recardinga member of theteamrepresnting Walid bin
‘Atash, a co-defendanbf Mr. Mohammadt

Almost theeweekslater, thenow-former® member of theteamrepregnting Walid bin
‘Atash, was sulgdedto hamssinggovemmentsurveillanceseaches,involuntary detention,
interrogaton, polygraprexamnaton, andspeciic inquiry focused on thetherdeferdantsand
the otherdefenseaeans inthe presentcase®

Becausef the paucityof information providedoy the govenmentin ther public
pleadings inthe mater, and becausof the extensve prior history ofgovenmentinvestigaton

of thedefensdeans in this cas€,Mr. Mohammadsubnitted Requesfor Discovey No. DR-

2 AE 613(GOV), GovanmentUnclassfied Notice of Ex Parte, In Camera,Unde SealClassified Filing, 3
Decenber2018.

3 AE292QQAMENDED ORDER EnergencyJant DefenseMotion to AbateProcealingsand Inquireinto
Existenceof Conflict of IntetrestBurdeningCounsel'RRepresentaton of Accusel (16 December2014).

4 Thereoord doesnot clarify why this natice wasfiled by theregulartrial counseteamdesiite thefact thatthe
Special Trial Counsl teamwas“involved in thisinvestigaton sinceits inception.” Transaipt at22159.Theonly
logical inference is thatthe govenmentintendeal to hide thar investigatian of theteammemberuntil hewasno
longeramemberof theteam Such intentionad opacity violatesthe spirit of JudgePohl’s Order.

> Theteammemberwas*“read off” on 7 December2018and thereby fomally left the team thoughhewason
terminal leave,awaiing his follow on ordes, for ancther five weeks. Tran<ript 22147.

6 See AE 615 (WBA), Defense Motion to ConductThorough Inauiry Into Actual and/or Patential Conflict of
Interest Pursuantto R.M.C. 901 ard Holloway v. Arkansas, 435U.S.475(1978)and to CancelProcealings Pending
Inquiry, 9 January2019, at AttachmentB.

" See, eg., AE292, EnergencyJant DefenseMotion to Abate Proceedigs andInquire into Existenceof Conflict of
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098-MOH to Specia Trial Counselon 22 Janug 2019.The Requesior Discovey sought any

andall “information” or “documents” (asthoseterns weredefinedin the Requestor
Discovey) in anyform which relatein anyway to theinvestigaion, pursuit,seard, detention,
interrogation or polygraph exanmation describedn AE 615, AttatimentB, including but not
limited to thosedetailel in the Requet?®

The SpecibTrial Coungl neve repponded to MrMohammad’s request.

5. Law and Argument:

This investigaton be@n while theindividualwas amdive member of the defensdeam
represenng Mr. bin ‘Atash. Duringtheinvestpation, hewas askedjuestons regarohg the
innerworkings ofthedefensdeam, thenatureand substne of his ineractions withthe
defendantaswell as qesionsaboutthe other defendantsard theother éfenseteans. The
natue of this quegbning raise thefamiliar specteiof governmentgents investigang the
defensdeans inthis caital case.If yet anothe investigaiton of defenséean membershas
begun, andt is onein whichthereareatleastsame questons diedly relating to, andherefore
consttuting aninvestigdion of otherteams, thencounsefor Mr. Mohammadmnay reasonaby
assune thattheyare,once agan, pdentially under investgation.

While the govemment hasasserd that otherdefenseéeammenbers arenot under

investigaton, theyhaveutterly failed to provide to defensecounselany subsantiveevidene

Interest Burdening Counsel’s Representatio of Accused (13 April 2014);AE 350(Q0V) GovernnentUnclassfied
Notice Of ClassifiedFiling, 10 Februay 2015 Unofficial/lUnauherticated Transcript,9 February2015,at 824850;
and AE 460 (GOV STC), GovernnentNotice by SpecialTrial Counsebf Letter to DefenseRequestig Defense
Remediaton of Material ObtainedOutsideof the Discovey Process19 Octaber2016.

8 AttachmentB.
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upon whichtheymight beableto make anindependenjudgementegardng whetherthe
potentid conflict of intered is in fact anadual conflict of interest?

The govenmenthasinvestgateal the defensen this cajital casemanytimespreviously.
Frequetly, defensecounsehavelearnedof investgations byinadvetertly oveturning eviderce
reveding aninvestigaion, orby acurentor former defensdeam member disclosng that
investigatorsnterrogated them Oncetheylearnabout andbgyin to researchiheappaent
investigaton, defenseounseldso frequently havéoundthattheinvestigatonis much broade
thanorigindly indicated, toincludegovemmentinfiltration of the defensdunctionsard
compromiseof privileged atbrney-client andintrateamcommunicabn. In light of this
experienceand contat, defensecounsefor Mr. MohammadaskedSpecialTrial Counselto
provide pertinentinformationanddocuments which arenecessaryor counseko assesshe
potentialexistenceof conflicts of interest arisingfrom govenmentinvestigatons ofthe defense;
andgovenmentintruson into privieged communictions. See Mickensv. Taylor, 535 U.S
162, 174 (B02); Srickland v. Washington, 466 U.S 668, 690 (1984 )eders v. United States,
425 U.S 80, 91 (1976)Hoffa v. United States, 385 U.S 293, 306 (1966)

This requestis madepursuanto R.M.C. 701(¢(1) beausethe materialrequestd is:
“within the possasion,cusbdy, orcontmol of the Government” andits existerceis “known or by
the exercse of duediligencemaybecone knownto [Special]trial counsel,” andbecause iis
“material to the preparationof thedefense..”; and/orpursiantto R.M.C. 701(ebecauseit
negaesor reduceghe degree of Mr. Mohammad’s guilt, rediceshis punishrent, or reasonalyl

may beviewed as mitigationevidence at seriendng.

9 See AE 6151 (KSM), Mr. Mohammad’s Motionto ReconsiderAE 613E/615PRULING, 26 Februay 2019.
4
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This requestis alo madebecaus afailureto provide thaequestd materiels woulddeny
Mr. Mohammaddueproces of law, the effecive assstance of counség afair trial, the
opporunity to presentacomplet defenseandthe right to befree from cruel andunusial
punishnent,as guarateed by thd-ifth, Sixth andEighth Amendmentsto the United States
Constitdion andsimilar provisions ofthe Milit ary Commissions Actof 2009.

6. Oral Argument:

The defenseequestsoral argument.

7. Witnesses and Evidence:

No witneses orother evideneis anticipatedat the time.

8. Certificate of Conference:

The govenment, by itsrefusalto provide discoery, hasimplicitly statedits objection to
this Mdiionto Compel Discovey.

9. Additional | nformation:

The defenséasno additionainformation.
10. Attachments:

A. Certificateof Servce.

B. Requesfor Discovery,DR-098MOH (22 Janugy 2019.
Respectfullysubnitted,

I1sll 1811

DAVID Z. NEVIN GARY D. SOWARDS
Learred Caunsel DefenseCounsel

IIsll 181/

DEREK A. POTEET RITA J.RADOSTITZ
LtCol, U.S. Marine Corps DefenseCounsel
DefenseCaunsel

Counsel for Mr. Mohammad
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ATTACHMENT A
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CERTIFICATE OF SERVICE

| certify that on the26" day of Februay 2019, | causedtbeelectronically filed AE
615S(KSM) Mr. Mohammad’s Motion to Conpel Discovey from Spedal Trial Cownselwith
the Chef Clek of the Military Comnmssons Trial Judiciary and defered the foregoing on all
patties by éectronic mail, seving only Special Tial Counselon behdl of the prosecution.
I1sll

DAVID Z. NEVIN
Learred Counsel
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ATTACHMENT B
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REQUEST FOR DSQOVERY TO SFECIAL TRIAL COUNSH., ICO United Sates v. Khald
Shakh Mohamnad, from undesigrned counsel for Mr. Khalil Shakh Mohamnad.

Date: Bnuay 22, 2019
Subject:Request for Discovey No. DR-098-MOH.
1. Ddinitions.
In this request for discowery, the bllowing definitions apply:

"Document” means any recorded information, regedless of the ature of the medium or
the mehod or ercumstnces of rearding within the possession or undeettontrol of the
Governmat.

“Government” includes all components of or persoriiag on kehalf of the United
States Govenment, including but not Imited to tle Office of the Chief Prosecutor, the @ntral
Intelligence Agengy, and the Federd Bureau of Investigation.

“Information” means any knowledge that @n be @mmunicated or docunmgary material,
regardless of is physical, electronic, or virtual form or chaaderistics.

The word “produce” means to convey the document or information to the defense
without aleraion orredadion, to nclude aleraion of eny eectronicaly stored information
associated with the doment. To thexdent that esponsve documents or informationear
subgd to the classifid information, goernment information, or otheapplicable piivilege, the
word “produce” means to provide a priviege log of any withheld information or dagments,
aong with thefads disdosed in theresponsve documents thaare not proeded by the
applicable pivilege, and documents adiched and/or incorpoeted into the esponsve documents
that ae not oherwise exempt.

As to a person, “identify” means to state the person’s full name, airrent address, cuent
phonenumber, ad current email addrss.

2. Badkgrourd.

This Request for Discovey incorporates byreference asiif fully set forth, and ffers
throughout to, the dearation of SSG Bent Skeete, datedDecenber 26, 2018 AE 615!
Attachment B, which describes events accurring on Decamber 20 and 21, 2018.Theseevents
included SSG Skeete’s harassnment by apparent government agents (including sunweillance and
pursuit), sardhes d his person ad possessionsnd his involintary detenion, interogation, and

1 AE 615(WBA), Deferse Motion to Condict Thoroughlinguiry into Actual and/or Potertial Attorney Conflict
of Interest Rursuant to R.M.C. 901 andHolloway v. Arkansas, 435U.S.475(1978)andto Carncd Proceedngs
Pendng Inquiry, 9 January2019
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Request for Disovery No. DR-098-MOH
Januay 22, 2019
Page 2

forced submissiond apolygragph examination. Thdnvestigation soughta probe deply into the
functioning of the Walid bin Attash defense team, the actions of “other déenseteans and the
other déendants” AE 615,Attach. B, para 32,and seemed to be supporteby confidential
information obéinedfrom other persorg) on tte bin Attash ddéense t@m in violation of the
attorney client privilege and the equirement forconfidentiality of caseinformaion, seeid., paa
25.

3. Informationrequested

Provide any and all “information” or “documents” in ary form which relate in ary way to
the investhation, pursuit, sard, detention, nterraggation or polygraph examination of S&
Skeete as described in AE 615,Attachment B including but not Imited to the dllowing:

a. Any FD-302, memaoandum of inerview, report, sunmmary, report of polygraph examination,
or simiar mateials which doawment, memorialie, or dherwise elatein arny way toi.) the
investigation, pursuit, sard, detention,nterragation orpolygraph examination of S& Skeete
or ii.) any person who iovided inbrmaion regarding the bin Attasheéam and/or other diense
teams in the 911 Military Commissons c&e see AE 615,Attach. B, paagrgphs 25 and 32.

b. Any memaandg emails, or other matels which authorizd, orpurpated to authoze, the
investgation, pursuit, sard, detention,riterrayation orpolygraph examination of S& Skete.

. Any “information” or “documents,” without limitation, including but not limited to rough
notes, emails;ables, or ntemd memoranda, which rdlect or describe i.) thereasor(s) for
conduding the investigaton, pursuit, ard), deention, inierrogation orpolygrgph examination
of SSG Skeeteii.) thetopics or aeas of inquily to be discussed duag any contad with SSG
Skeete, and/or iii.) speific questions anticipated to be adds=ed to SSG Skeete.

d. Any matrials, auch & internd memoranda, enails, time eards, log nats or thelike, whidh
document, memorialeg or aherwise elatein ary way to ary meeings of persons for the
purpases of planningor preparing for, or othewise discussig or memorialzing the
investpation, pursuit, sard, detention,nterragation orpolygraph examination of S& Skeete

e. Audio, videq or photogaphic remrdings in anyform of thepursuit, ®ard, detention,
interrogation or polygrgph examination of SSG Séde.

f. Contempoaneous noés in anyform, induding transcriptians or sumraries theeof, made by
any person duing and/or reated tothe investgation, pursuit, sard, detention, interrogation or
polygrgpoh examination of SSG Slete.

g. Any document, form agreement or directive shown to, disussed wih or signed by SSG
Skeste.
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Request for Disovery No. DR-098-MOH
Januay 22, 2019

Page 3

h. “Identify” any and all persons:

I. who paticipated in theinvestgation, pursuit, sard, dgention, inerrogation or
polygrgpoh examination of S& Skede;

Ii. who authorized, directed, ordeed approwed, o wereothewise awareof the
investigation, pursuit, sard, detention,nterrayation orpolygraph examination of S& Skege;

iii. who fadlitated in ay way the investigabn, pursuit, eard, detention, nterrayation
or polygraph examination of S& Skede, such a byapproving the expenditure of funds or
arrangingtravel for government agents.

iv. who provided inforration to he Govenment regarding the bin Atesh ean and/or
other déenseteans in tte 9-11 Military Commis#ons ca&e see AE 615, Atad. B, paagraphs
25 and 32.

3. Reasons forrequest.

This requst is madepursuat toR.M.C. 701€)(1) becausethe materid requested is:
“within the possession, custody, or control of the Government” and its existence is “known or by
the xerdse of duediligence may become known to [Special] trial counsel,” and because it is
“material to the preparation of the defense ...”; and/or pursuat to R.M.C. 701€) becauseit
negdes or reduaes the degree of Mr. Mohammad’s guilt, reduces his punishrent, or leasorebly
may be viewed as miigation evidene at sentenmng.

This requst is dso mede beausea falureto provde therequested mateials would dey
Mr. Mohammad dueprocess of law the effective assistane of counsel, adir trial, the
oppotunity to present a complete ddense, and theright to befreefrom aud and unusual
punishment, & guaranteed by the Fifth, $th andEighth Amendmeats to the United &tes
Consttution and similar provsions of theMilitary Commissons Ad of 2009.

This requst is ontinuing,meaning thet if at any time the govenment discovers
additional mateial responsive totis requst, it shallpromptly notify Mr. Mohammed or the
military judge & to he «istene of the magrial. R.M.C. 7016)(5), 7QL(i).

Respectfully submitted,

David Z. Nevin
Lt Col Derek Poted, USMC
Gawy D. Sowards
Rita J. Radosttz
Counsel for Mr. Mohammad
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