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MILI TARY COMMIS SIONS TRIAL JUDICI ARY
GUANTANAM O BAY, CUBA

UNITED STATES OF AMERICA
AE 615R (K SM)
V.
Mr. Mohammad's Motion

KHALID SHAIKH M OHAMMAD, WALID To Recansider AE 613EH615P RULING

MOHAMMAD SALIH MUBARAK BIN
‘ATTASH, RAMZI BIN AL SHIBH, ALI
ABDUL-AZIZ ALI, MUSTAFA AHMED

ADAM AL HAWSAWI 26 February 2019

1. Timeliness
This pleading is timely filed. R.M.C. 905().

2. Relief Requested

Mr. Mohammadrecuess tha the Milit ary Judgerecansicer the ruling inAE 613E615P
and giant, in full, AE 615 (WBA),? AE 613B (AAA)? and 613 (KSM)#in light of the Special

Trial Coung filing in AE 615Q(GQOV SRI).°

L AE 613E/615P(Rul), RULING, Defense Motionto Condud Thoroughlnguiry into Actual and/or Potential
Attorney Conflict of Intereg Pursuantto R.M.C. 901 ard Holloway v. Arkansa,435U.S. 475(1978 ard to Cancel
Proceedngs Pending Inquiry, 25 Jaruary2019(“AE 613E/615P).

2 AE 615(WBA), Defens Motionto Condua Thoroughlnquiry Into Actual and/or Potential Conflict of Interes
Pursuantto R.M.C. 901and Hollowayv. Arkansa, 435U.S. 475(1978 and to Cancel Proceedngs Pending
Inqury, 9 Januay 2019.

SAE 6138 (AAA), Mr. al Baluch’s Resporse to Under Seal Ex Parte, In Camera,Clasdfied Filing by Special
Review Team 16 Jaruary2019.

4 AE 613C (KSM), Mr. Mohammad's Notice in Responseto AE 613 and AE 613A Government Unclassfied
Notices of Ex Parte, In Canera, Unde SealClassfied Filings, 23 Jaruary 2019

5 AE 615Q (GOV SRT), Notice by Special Review Teamof Redacied Declaration by the Army Counterintelligence
Coordinaing Authority, AE 613(GOV), ard AE 613A (GOV SRT), 14 February 2019. The Special Trial Counsel
attorneys are interchangesbly referredto throughou procealingsin the military commisson asSpecial Trial
Counsel (STC) and/or the SpecialReview Tean (SRT). Seee.g., AE 003 (GOV) SPECIAL TRIAL COUNSEL
DETAILING MEMORANDUM (28 Octobe 2016, availabe at

https.//www mc.mil/Portald0/pdfKSM 2/KSM %2011 %620(AE003 (Gov)).pdf. Mr. Mohammad will referto them
in this pleadng by the title in the Detailing Memorandum

Filed with TJ Appellate Exh bit 615R (KSM)
26 February 2019 Page 1 of 33

UNCLASSIFIED//FOR PUBLIC RELEASE



UNCLASSIFIED//FOR PUBLIC RELEASE

3. Overview

A motion for reconsderation shold be gaented whenever atribunal ha “patently’
misundestood he parties, made a decision beyondthe adversaial isstespresented[or] made an
error in failing to consider controlling decisonsor data” Lylesv. District Coutt of Columbia, 65
F.Supp.3d 181, 18&(D.C. 2014) (a¢tations omitted). See, also, Ralmea v. Chanpion Mort.,
465 F.3d 24, 30 f1Cir. 2006) (motion for reconsiceraion has colorable bass wherethetribunal
“has msapprehendel sane materid factor poirt of law”). Theruling in AE 613E615P sasfies
sweh criteria: the Military Judgemisundeastoodthe scope ofthe conflict burdening Mr.
Mohammads munsl —and mnsequently fail ed to address me of its principal bases; the
Mili tary Judye mistakeniy anticipated thatthe Specia Trial Coungl would obey he order to
provide Mr. Mohammad s atbrneys with “a dedaraton from the other military organization
involved in the investigation” and aher information suficientto “alleviate their conems’
regarding the existence of a conflict;® and the Military Judgés facual findings wereeither
unsuppored by hereord or affirmatively reinforce, rather than dispel, thepotential existerce of
a conflict.

First, despite Mr. Mohamnad’s repeatd explanationsthat potential conflicts arose fran
both aninvestigation of the defense ¢ans bymultiple goveanmental ageries,andthe unefuted
evidene that reasmably pointed to renewed intrusion by govenment agents intothe
confidential, inneg workings of the defense the Mili tary Judy€e s limited inquiry and analysis in
AE 613E615P adressednly theformer conem. AsMr. Mohanmad explained, ard the
govenment did not dispug, coungl’s conditutional, ehicd ard professonal obligationsprevent

themfrom proceedng unde circunmstancesthat presentseious ad unesolved quesions

6 AE 613E/615Pat 8 and fn. 32; see also, Undfficial/Unauthenticated Transaipt (“T ranscript”) at2219091.

2
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regarding theintegrity of their confidential consutations wth Mr. Mohammad and aher
members of his defense¢éam’ The facual findings and thelimited resolutionof the conflict
isste adiressedn AE 613E615P, nowhee acknowledge let alonerefled consiceration of
sigrificart, extensve rewrd eviderce devebped in the AE 292 litigation, which doauments he
govenment's persisentefforts to pressue defense éammembers into becoming government
moles. The Military Judgeshout reconsder AE 613E615P, and alate the proeedings uni
defense caunselreasonably canbe assuedthe government has not, one again, intruded into
defense finctions.

Seoond, AE613E615P estedin part, on the Military Judgés progective, factually
inaccuate finding hat the Special Trial Coungl’s future disclosure of “redacted versionsof AE
613 (GOV)and AE613A(GOV SRT),” and adeclaration from aninvestigating “military
organizaion,” would seve to“alleviate” caunsel s conems that they might bethetarget of a
govanment investigation® Thisis the“new factal basis” thatconsitutesoneentirely suficient
prong of hetestfor reconsderation. Gererally this prong issatsfied by new affirmative fads
which emerge ater theruling and which materidly change the bass far theruling. Here, the
factual basis pogectively reied upon by he military judge evapated when Special Trial
Coungl terderedthe utterly uninformative and hewvily redacted doauments whch adually
worsencounsel s feas thatthereis acontinuing dfort to investigate defense ¢ans far defending
these tients,and thatthis is merely the latestexanple of thatyearsd{ong exdeavor by the

govenment.

" SeeAE 615 at 18-20.
8 AE 613E/615P at 7-8 and fn. 32; seealso, Transcript 2219G91.
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What the Special Trial Coungl ultimately provided were58 pages of material, 33 of

which are atirely redacied The remaining 25 pajes weke either heavly redacted or non
subgantive. The overbrealth of the redactions isstaggeing. The govenment purpored tofind
it necessay to redact evelry jot and tittle of anentire 33page attachment In turn, thedeclaration
from the“military organization” did not retite the material fads of the declaration provided by a
former paralegal for Mr. bin ‘Attashin descrbing howthe FBI and military counterintelligence
useddecepive mears tolure him to the scer ofan extengve interragation thatenconpassed
guestionsabout heinner workings of the co-defendant’' steam, as wdl asthe other defense
teans, their members and clients. See AE 615 WBA), AttachmentB. It is resgedfully
submitted thatthe Military Judgeexpeciedthe Specia Trial Couns®l to produce far more
subgantial ard reassting information than the evasive and insubgantial materids thatwere
acualy provided. Asamatter of fadt and law, the materids areinadequat to dispel the
existerce of a conflit of interest. Indedd, far from dleviating Coungl’s concems,the
govenment's filing has only sevedto reinforcethem. Accordingly, in light of the Special Trial
Coung’s filing, the Military Judgeshould ecansider AE 613E/615F, and ompel the disclosure
of materids adequag to reflecta thorough inquiy into whether the govemment is conducting
investigations, e¢iminal or otherwise, of defense ¢ans.

Third, as @scribedin AE 613E615P, he dah consdered by the Military Judgewas
inadequat to provide areliable facual basisfor the sweejpng finding hatno curentdefense
teammember “is currently, or likely to be unde investigation by he FBI or any other
govanment agency.” AE 613E615P at6. The Military Judg’s inqury essentlly consised of
reading “the Government’s exparte notces,” and the dedaration of FBI Supevisory Special

Agent John FStofer, followed by theMilitary Judges disusson with the Special Trial Counsl
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of the “fact setforth in the initial Government noices and delaraion.” Id. Although he

Mili tary Judye characterizedthis as“an in-depth inquiry,”® thereis noindication the Mili tary
Judgereceived authoritative declaraions flom other govenment intelligence and law
erforcenment agenges, or from anofficial in apostion tocomment on poskble investigations by
ewvely sich ageng (suwchas he Diredor of National Intelligence).

Similarly, the Military Judgé€ s findings &plicitly undescored the factthatthe
govanment's investigation was focusedon “a known defense ¢éammember,” basedon “the
adivity of such a ddense teammember in his/her capdty as adefense éam member.” AE
613E615P a¥d. The teammember was interrogated regarding theinne workings of the
defense team, the natire and subgance of the tean member’s interadions with the defendant, as
well as quetionsabou the other defendants and the other defense ¢ams, thusraising the
familiar specter of govenment ageants hvestigating the defense ¢ans inthis captal case. If yet
another investigation of defense éam members has begun, aml is onethatincludes guestions
directed to otherteans, then ounsl for Mr. Mohammadreasmably assune thatthey are, onae
again, pdentially unde investigation and, therdore, arelaboring unde a conflct of interest

Criticd questions eman unamswered and subsquent information cdls the adeaacy of
theinquiry into doubt Additional inquiry is required.

4. Burden of Proof and Persuasion:

The burdens of proofard persuasion are on thalefense ashte moving paty. R.M.C.

905().
® AE 613/615Pat6.
5
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5. Facts

Within two weeks or less, the investigation had focused on a
member or members of the defense teams in this case.

b. On 3 December 2018, the prosecution, through the regular trial counsel team, filed a
classified ex parte, in camera, under seal notice,!! informing the Military Judge of the
investigation.'> The notice was required by AE 292 QQ Amended Order because the subject of
the “FBI investigation,” was “a known defense team member in” this case, and “the reason for
the investigation involves and/or is the activity of such a defense team member in his/her
capacity as a defense team member.” AE 613E/615P at 4.

c. Although the Special Trial Counsel had been involved in the investigation “since its

inception,”!?

it used the cover of the regular prosecution team to file the notice, and to do so
under a new “AE” number unrelated to the AE 292 series, thereby obscuring its connection to
a possible investigation of defense teams.

d. On December 20, 2018, approximately two and a half weeks after the filing of AE
613, agents of the FBI, Army Counterintelligence and another unnamed governmental agency,

used deceptive tactics to lure a member of Mr. bin ‘Attash’s team into an interrogation room at

Fort Hood, in Killeen, Texas. For more than two and a half hours, over the course of two days,

10 AE 615D (GOV SRT). Reply by Special Review Team to AE 615 (WBA), Defense Motion to Conduct Thorough
Inquiry into Actual and/or Potential Attorney Conflict of Interest Pursuant to R.M.C. 901 and Holloway v. Arkansas,
435 U.S. 475 (1978) and to Cancel Proceedings Pending Inquiry. 17 January 20 19,_

11 AE 613 (GOV), Government Unclassified Notice of Ex Parte, In Camera, Under Seal Classified Filing. 3
December 2018.

12 See AE 613E/615P at 4.
13 Unofficial/Unauthenticated Transcript. January 28. 2019, p. 22159.
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thetean member was suljectedto extersive quetioningabou dl aspeds of work with his
teamand client, as wdl as beng quetioned abou the otherteansand oher défendants and
forcedto take a polygraph examinatn.*4

e. Following his release flom the interrogation, the teammember execueda
declaration doaumenting his eyperiences®®

f. Counsl for Mr. bin ‘Attashdeemined thatthey werelaboring unde a potential
conflict of interestand beganpreparing amotion requesting that the Military Conmisson
condud athorough inqury into any actua or potential conflict of interest that might exst.

g. Onor aout Janmary 2, 2019, Mr bin ‘Attash's Leaned Coungl wrote to theregular
proseautiontrial teamrequestng “the names and ontad information of personscomprising
the‘Spedal Trial Coun®l’ and/or ‘ Special Review Tean’ as uilized by the Military
Commissionin the AE292 seies of motions” Coungl explained mae spedfically that she
was

“requesting the contactinformation for walled-off Trial Coungl who can

representhe United States’ interestsin matters relaed to the Commissions
orders asdetailed on page35 of AE29200Q (Amended Order) and as bllows:

“c. The SRT, or any other appropréate govenment atiorney, will notify
the Conmisson, exparte and in camera, after learning of any uture
FBI investigation, wherethe suljectof the investigation isaknown
defense éammember in the above capioned case,and wrerethe
reasm for theinvestigation involves and/or is the adivity of such a
defense éeammember in hishe capady as a déense teammember. If

sweh natification takes pace,the Commisgon will be told the steps

14 AE 615(WBA), Attachment B.

5d.

7
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thatwill betakento ersure that information collected as pat of that
investigation remans gpropriatdy segregated and not stared with the
Proseaution Teamin this case’ 1

See, AttachmentB, Emails re: “Recauestfor Point of Contad Information Relaiedto Conflict
Burdening Defense Courd,” 2-3 Januay 2019.
h. Although heregular proseautiontrial counsl had filed AE 613, and kne precisely

the nature of Leained Coungl’s concem, henevethelessrespondal to her requestby gating:

Without coneding thatwhatever patential conflict you now clam is anissie
cannotbe hadled by heregular Proseaution team, the Roseaution agees to
havethe DOJSRT look atany Defense ¢amfiling first to determine whethe
litigation of theisste would recesiate exposng Dekense pnileged
information swch that the DOJSRT would bethe approprate attorneys to
representhe United States. You may initially serve the DOJSRT with this
filing by cantacing Jocelyn Ballantine at[USDOJemal address]

i. Onor éout Janary 7,2019, Mt bin ‘Attashis counsl informed the Special Trial
Coungl thatthey intended “to file amotion toconduct athorough inqury into adual and/or
potential attorney conflict of interest, pursuantto R.M.C.901and Holloway v. Arkansas 435
U.S. 475 (1978), ad tocarcel proceadingspending inqury; ard requesting the Special Trial

Coung!’s podtion.t’

16 Attachment B, hereto, Emails re: “Reaued for Point of ContactInformation Reated to Conflict Burdening
Defense Counl,” 2-3 January2019.

17 Attachment C, hereto, Emails re: “Recued for Position -- Motionto Conduad Thoroughlnguiry Into Actual and/or
Potential Attorney Conflict of Intered and to Carcel Procealings Pending Inquiry €RS=ASSHERS,” 7-8 January
2019.
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j.  Again, athough he Special Trial Counsl was aware otthefacts undelying thefiling

in AE 613, toincludethefact thatit involved aninvestigation of adefense éammember for
adivity in his capadty asateammember, the Special Trial Coun®l respanded to Mr. bin

‘Attashss counsl by sating:

We oppo® your moton tocondud aninquiry into anallegedacual or
potential conflict of interest, and to cancel any proceedings gending skehand
inquiry. We note that you havefailed to identify the allegedreasm(s) for
such arequest, and theSpecial Review Team is not awae of any @nfiict of
interestthatwould recesitate anysuwch inquiry or adelay in the
proceedings?®
k. On9 Jamary 2019,Mr. bin ‘Attashfiled AE 615, equesting thattheMili tary Judye
condud athorough inqury into any actual or potential conflict of interest thatmight exst for
coungl conceming their representation of Mr. bin ‘Attash asa resultof facts catainedin the
teammember’s dedaration and tocarcel all procealings unil a ncluson was made thatno
such conflict exists. Coungl for Mr. bin ‘Attashalsofiled several natices in respong to

pending motons sating they cannotrepresentMr. bin ‘Attash's interestsurtil the confli ct is

resolved.®

81d.; enphass added.

19 AE 615C (WBA), Mr. bin ‘A ttadr's Notice of Conflict Affecting Representation of Mr. bin ‘ Attash’ s Interests in
Filing Plealingsin the AE 614 MotionsSeries, 17 January2019 AE 615E(WBA), Mr. bin * Attash’s Notice of
Conflict Affecting Representation of Mr. bin ‘Attash’s Interests in Filing Plealings in the AE 616 Series 17 January
2019 AE 615F(WBA), Mr. bin * Attash’s Notice of Conflict Affecting Representation of Mr. bin ‘A ttash’s Interests
Pursuantto AE 530(GOV) 17 Jaruary2019.
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|. The next day, on 10 Janary 2019 the Special Trial Coun®l Review Team filed AE

613A,%° aclassiied ex pate, in camera, unde seal noiice, which, despit the Special Trial
Coungl’s ealier claimed ignorance of any corflict, “elaborated upon henature and sope of
the investigation noticed in AE 613 (GOV)"2* Mr. Mohamnad recéved notice of thefiling,
but not thecontents of the doaument.

m. On1l BAnuay 2019,in AE 615A, Mr. Mohanmadmoved to sugpend Lriefing
schedlesimmediately, pending resolutionof AE 61522 Onthis sane date, the Mili tary
Commissionissted anorder defering ruling on Mr. Mohamnad’s request and estabkhedan
expedited briefing schedile for the SC's respnse toAE 61523

n. Onl6 Jamary 2019,Mr. al Baluchi responded tAE 613A requesting any relief the
STCmay haverequestedin AE 613A be daied, orin thealtemative, thatthe SRT be ordeed
to sewve a copy of AE 613A redackedas recesary to proted ongoing nvestigations 24

0. On17 Jamary 2019,the SC filed AE 615D requesting thet therelief requestedin

AE 615 bedenied, aguing hatno @nflict of interestexistsfor any member of the déense

20 AE 613A (GOV SRT), Natice of Under Seal, Ex Parte, In Camera Classfied Filing by Special Review Team 10
Jarnuary2019.

21 AE 613E/615Pat5.

22 AE 615A (KSM), Mr. Mohammad’ s Motion to Suspend Briefing Deadines Pending Reslution of AE 615, 11
Jarnuary2019.

23 AE 615B (Ord), ORDER Expedited Briefing Schedule and Deferral of Ruling on Motion to Suspend Briefing
Dedlines, 11 Januay 2019.

24 AE 6138 (AAA), Mr. al Baluch’ s Resporse to Under Sea Ex Parte, In Camera,Classfied Filing by Special
Review Team 16 Jaruary2019.

25 AE 615D (GOV SRT), Reply by Special Review Teamto AE 615(WBA), Defense Motionto Condict Thorough
Inquiry into Actual and/or Potential Attorney Conflict of Intered Pursuant to R.M.C. 901 ard Holloway v. Arkarsas,
435U.S. 475(1978 and to Carcel ProceadingsPending Inquiry, 17 January2019.

10
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teans and no inquiy into the matteris necessar. In supportof its filing, the SC atacheda
declaration by FBI Supevisory Special Agent JohnF. Stofer.2°

p. On22 Jamary 2019,the Commisgon ordeed the STCto provide anex parte,
“robug presenation on the fact and circunstances sirroundng the FBI investigation and what
additional investigative steps, if any, are catenrplated” 2’

g. On23 Jamary 2019,Mr. Mohanmadfiled anoticejoining Mr. al Baluchi in AE
613B, adding wo additional requess: (1) to compel the United States to seve aredacted
version of AE 613 (GOV)on hedefense;and (2) to orde thegovenment to disclose ary and
all privileges, statutes,or regulations elied uponfor filing AE 613 (GOV)and AE 613A
(GOV SRT) ex parte and unde se#.?®

r. On23 Jamary 2019 replies toAE 615D werefiled by Messs. Bin al Shibh?°
Mohamnad,* and bin‘A ttash®! requesting anabatenent of all proceadings aml athorough
inquiry into the fact surounding AE613 and AB513Ato determine whethe a corfli ct of

interest exists.

26 AE 615D (GOV SRT), Attachment A.
27 AE 615H INTERIM ORDER, 22 Jaruary2019.

28 AE 613C (KSM), Mr. Mohammad' s Notice in Response to AE 613 and AE 613A Government Unclassfied
Notices of Ex Parte, In Canera, Unde SealClasdfied Filings, 23 Jaruary 2019

29 AE 615G (RBS), Mr. Bin al Shibh's Reply to AE 615D (GOV SRT) Reply by Special Review Teamto AE 615
(WBA), Defense Motion to Conduct Thoroughlnquiry into Actual and/or Potential Attorney Conflict of Interest
Pursuantto R.M.C. 901and Hollowayv. Arkansas, 435U.S. 475(1978 and to Cancel Proceedngs Pending
Inquiry, 23 Jaruary 2019

30 AE 619 (KSM), Mr. Mohammad's Reply to Reply by SpecialReview Team to AE 615(WBA), 23 Jaruary2019
31 AE 6151 (WBA), Defens Reply to AE 615D (GOV SRT), 23 Jaruary 2019.

11
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s. Messs. Mohammad,3? Hawsawi®® and binal Shibh®* filed natices of objedion tothe
Commissioris interim orde direding anex pate presenaton. Mr. bin alShibh requesteda
complete record of the exparte procealing be pesevedin therecad and provided to the
defense fi the proceedng was held

t. On25 Jamoary 2019, tle STCfiled anoticethat it had me ex pate with the
Commissionthe previous day and, during thathearing, provded the Commisdon adeclaration
from Daniel Purtill, Diredor of Seaurity, Washington Hadquaters Services3® The STC
attachedaredacied version of this declaration to its filing.

u. On25 Jamary 2019,the Military Commissionissted AE 613E615P dispasg of
theisstes rasedin boththe AE 613 and AE615 seies, finding hatthe government had
complied with AE 292QQ Amended Order in thefiling of both AE613 and AE513A, and
finding hat"“no airrent member” of any defenseteamwas beng investigated by eher the FBI
or the “other military organizaion” investigating the former teammember.  Additionally, the
Commissionordeed that a opy of hese flings, redaciedas recessey to proted the on-going
investigation, beprovided to the defense alongwith a dedaration from the other military

organizaion involved in the investigation regarding their involvement.®’

32 AE 61K (KSM), Mr. Mohammad's Notice of Objedion to exparte heaing requiredby AE 615H INTERIM
ORDER, 23 Jaruary2019.

3B AE 619 (MAH), Mr. al Hawsawi's Objection to Military Judge s Order (AE 615H) for Ex Pate Heaiing with
Government Special Review Team and Motion for Heaing with Defense, 24 Jaruary2019.

34 AE 615M (RBS), Mr. Bin al Shibh’s Motion for Appropriate Rdief, 24 Januay 2019.
35d.

36 AE 615N (GOV SRT), Natice by Special Review Teamof Declaration by Directa of Searity, Washingbn
Headjuaters Services Sharedwith the Commisson on 24 Jaruary 2019, filed 25 January2019.

37 AE 613/615P, RULING, 25 Jaruary 2019.

12
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v. Ony afterruling on al matters raisedby the defense ptadings, did tle Military

Judge then schedule adversaial oral argument for January 28,201938 At the condlision of
argument, heverbally amended his rding to direct the SRT to provide the additional materids
specifiedin AE 613E615P tothe defense as sooras hey beome available” to “assstin
aleviating defense conems, given the unique natire of this case’. 3°

6. Law and Argument

Why Recasideration Should Be Granted

R.M.C. 905¢) pemits the Military Judgeto recansider any ruling, oher than one
amouningto afindingof not gulty, prior to the authentication of therecord of trial. Cours
grant motions br reconsiceraion if, “there has ben anintervening changein controllinglaw,
thereis nev eviderce,or thereis aneed to carectclearerror or prevent manifestinjugtice.”
United Staes v. Libby, 429 F.Supp. 2d 46, 467 (D.D.C. 2006) (internal quogtion maks
omitted); accad Nat’'l Ctr. for Mfg. Scis. v. Dep't of Defense, 199.3d 507, 511[.C. Cir.

2000);seealso Courtof Appedls for the Armed Forces C.A.A.F.) Rue 32; United Staes v.

Wiesen 57 M.J.48, 49 C.A.A.F. 2002); United Staes v. Ward, 54 M.J.390, 391 CA.A.F.
2001). Amotion for reconsicerdion shoutl begranted‘as judice requires,” a standard thatis

met when atribunal has* patently’” misundestood he parties, made a decision beyondthe
adversaial issles pesented[or] made anerror in failing to consder controlling desisionsor
da®.” Lyles v.District Court of Counbia, 65 FSupp.3d 181, 188.D.C. 2014) (atations

omitted). Ses, also Ratzy v.Hochbeg, 266 FSupp.3d 221, 223.D.C. 2017).

38 Transaipt 22105.
3 Transaipt 2219D-91
13
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These pinciples warrantremnsiceraion of AE 613/615 beaase he Military Judgés

inquiry and ruling address only onespecies ofthe conflicts burdening cainsel and purportto
resolve eventhatlimited isste on thebask of internally inconsisentfacual findings ad
noneistent eviderce. The factual bask proffered in advane of its disclosure by the military
judgewholly fails to allay the reasmable feas of counsl that they labor unde a corflict. Given
this paent redity, theinterestsof justice require a full inquiry, and anoppotunity to be head
befre theruling, to decide if defense ounsl can proceedor if conflict counsel shouldbe
appointed for Mr. Mohamnad.

“Wherea constitutioral right tocounsel exists,our Sxth Amendment cases hold that
thereis acarelaive right to representation that is free from conflicts of interest” Woodv.
Georgia, 450 US. 261,271 (1981) Both counsl and theMilitary Judge havendependst
obligationsto ensure thatno @nflict of interest exists which may affed Coungl’s
representation of Mr. Mohamnad. See Holloway at485-486and .8.

a. Additional inquity andeviderceis necesary to deermine whethe the goernment
has again beached onfidential attorney-client communications.

The AmerncanBar Assaiation Model Rues of Professonal Responsbility (“the Model
Rules”)impos a ontinuing obigation on cound to “determine whether a corflict of interest
exists at any point while representig a client*® If swch a conflict does exist, couns! mug
either atenpt to withdraw from the represenation or obtain informed, written consentfrom the
client.

Although déense couns is uswally “i n the bestpostion pofessonally ard ethically to

determine when a corflict of interest exists orwill probably develop inthe course of atrial,” 4

40 AmelicanBar Asciation, Modd Rules of Professioral Regporsibility, R. 1.7,cmt 2.
4l Holloway v. Arkansas, 435U.S. 475,485(1978).
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the uniquenature of this casehas daceddl theinformation necessey to resolve the potential
conflict in thehandsof thegovenment. The Military Judgés assitancein proairing sich
information is not only esental to counsl’s ability to resolve the potentia corflict, but is also
required by tre Military Judgés awvn legal ohligations.

If thefact raise apaential confli ct of interest, “the court[hag a duty toinquire
further.” 1d. Se= Holloway, 435 US. at487. ‘The naure of the facual inquiry required by
Holloway is necessaly casespecific . . . pnd] in sane casesno inqury may berequired
becase al of therelevant facts havebeendisclosedto thecourt.” Atleyv. Aut, 191 F.3d 865
(8th Cir. 1999). Whee aninquiry is necessgy, however, it mug “completely explore and
resolve’ the possble conflict. United Staesv. Levy, 25 F.3d 146, 155 (2d. Cit994).
Furthermore, “[i]n satsfying itsinquiry obligation, he digrict courtmay rely onthe
representationsof counsl asto hisinterestin the case ad hav any poential conflict might be
cured.” United Staesv.Cain, 671 F.3d 271, 293 (2d. CRO12).

Although theMilitary Commissionconduded aninquiry, thisinquiry was utterly
insufficient to “completely explore ard resolve” the potential conflict of interest.

From the outsetof this litigation, Mr. Mohammad s mungsl explained that the current
recad raisesa subsantial possilility of a conflct of interest basedon evdernce hat the
govanment is continuing itsefforts to infiltrate defense ¢ans by c@rang teammembers to
reved confidential information and tobecome government agens. As caunselfurther
explained, this possilility does not aise in a vacuum. Se, eg., AE615A (KSM); AE 615I
(KSM). Although he Military Judgesigraled adopion and incorporation of the “1egal

analysis ercompassedvithin AE 292QQ and AE 292QQ Amended Order,”#? theruling in AE

42 AE 613E/615Pat 6.
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613E615P fdls to address,acknowledgeor condder the compelling higory of govenmental

ovareading inthisca®e. Se AE 615Aat 3-5; AE 615l at6-8.

Becawse heMilitary Judye made noinquiry into this asgect of the corflict, the
undiclosed record necessaly contains nothinghat reasaably dispels caunsel s concems
with the factthatthe interrogators questoned Mr. bin ‘Attash's teammember aboutthe inner
workings of the other teansand &ou the other deferdants. In his dedaration, Mr. bin
‘Attash’s former team member stated thatduring his inerrogaton, he wa askedquestions
related to other defense ¢ans. If the investigation had keenlimited to patential miscondud
by the former paralegal alone thereis littl e reasons sah questionswould havebeenasked.
That they were askedhowever, sugagss thepumpose of the interrogation was other than a
legitimate investigation of possble wrong-doing by a érmer teammember. Importantly,
despite the government’s repeaed assirancesthatno curentmember of the defense ¢amsis
unde investigation, thegovernment has neve denied that government agents soughto use the
former teammember to devebp information about he other teans.

The Military Judgeshould ecasicer the failure to addressthis isste, and permit Mr.
Mohammadthe oppotunity to determine whethe theinterrogation of Mr. bin ‘Attashis team
member is pat of thelarger, continuing £hene toinfiltrate defense éans. As Mr.
Mohammaddenondrated, the ddéense assesgheir dange of conflicted represenation resuting
from therecert investigation into the defense inight of therepeatedsecretefforts of the

govanment to interrogate and recuit members of their defense teans toactas govenment

agents
4 AE 619, 6-8.
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b. Tre Conmsgon’sfindings offactin AE 613E615P are overbroad, paticularly in
light of pag misleading or wholy inaccurate staementsfromthe SRT

Courts haveconsisently held “[i]f a criminal defendant’s dtorney is unde
investigation by he poseautors of he client, thereis aconflict.” Lafuente v. United Stdes,
617 F.3d 944 (7 Cir. 2010) (citing United Staes v. Lowry, 971 F.2d 55, 61 {7Cir. 1992);
See also, Thompkins v.Cohen, 965 F.2d 3307th Cir. 1992). Tl conflict arises lecause such
aninvestigation “may induce thelawyer to pull his pundesin deeending his dlentlestthe
proseautor’s offi ce beargered by anacauittal and retaliate agang the lawyer.” Thompkins
965 F.2d aB32. Addiionally, “counsels fearof, and desre to avoid, aiminal charges,or
eventhereputational danage from anunfounded but densibly plausble accisation, will
affectvirtualy every aspectof hisor he represenation of thedefendant.” United Sates v.
Fulton, 5 F3d 605, 613 (2d. Cirl9R).

In AE 613E615P#* the Mili tary Judge hell that “no member of any defenseteamis
currently under investigation by any govenment agency.” Yet theeviderce pesentedo the
Commissiondoes not spportswch asweepng declaraton. To counsl’s knowledge the
Military Judye ha onlybeenprovided declaraions fliom the WashingtonHeadquaters
Sewice,theFBI, and Army Counerintelligence. Thereremans he potential that oneof the
many other agerties involved in this case iTonducting its own investigation into the defense
teans. The declaraton atachedto AE 615 sates hat oneof the individuals present during the

polygraphidentified himsef as bemg from “another govenment agency”nat affi li ated with

4“AE 613H615P (Rul), RULING, Defens Motion to Condict ThoroughInguiry into Actual and/or Potential
Attorney Conflict of Intereg Pursuantto R.M.C. 901 ard Holloway v. Arkansa,435U.S. 475(1978 ard to Cancel
ProceedngsPending Inquiry, 25 Jaruary2019,at5.
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either the FBI or Army Counterintelligence.*® This declaration aloneis suficientto warrant
additional inquiry.*

To the extentthe Military Judgerdied upon r@resentations made by the STC during the
ex pate meetngin issungits findings, thos represenationsmud be consideredlessthan
reliable in light of pastinstarces ofrepresenations tothe Military Judgeard the parties by the
Special Trial Coungl during theAE 292* seieslitigation thatwerelessthan full, fair and frank.

On April 16, 2014, wo days ater AE 292 wa filed, the STC moved the Mili tary Judye
to permit it to file a“full facual submisson” by April 21, 2014% In fact it usedthe words
“full” or“fully” atleastfourtimes to descrbe the forthcoming subnisson. OnApril 21 in AE
2921*° the SRT inskeadrequesteda 30-day extension -- butit now omitted the use of words like
“full” or “fully,” insteadrefering simgy to aforthcoming “factual submisgon,” or “an
additional factual submssgon,” which would dlow the Commissionto have d more complete
undeastanding” of thefacs, AE 292, pp. 1, 3, 4, 5, and 7. €lsubmisson, AE292R>° was

ultimately filed on May21, 2014.

45 AE 615(WBA), Attachment B at 9.

46 eelLafuente (“To warrant further investigation, a petitioner must suppat areques with more than ‘mere
unsuppotted assertions,” and [Petitioner] did. . . .[H]e provided his own affidavit, which alonemay be sufficient.”

47 AE292,EmergencyJoint Defense Motion to AbateProceadings ard Inguire into Existence of Conflict of Interest
Burdening Coursel’s Representation of Accused 13 April 2014.

48 AE 292F (GOV), Government Motion Requesting Leave to File Submisson by Newly Detailed Special Trial
Counsel, 16 April 2014.

49 AE 292I, Public Government Subnisson by Special Trial Counsel in Response to EmergencyJointDefense
Motion, 21 April 2014.

50 AE 292R, Government Subrrission by Special Review Team in Response to EmergencyDefense Motion, 21
May 2014.
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Mearwhile, in respong to the Military Commissioris Orderin 292C?* the
Commissionis orde for curentand former defense éammembers to disclose federal law
erforcenmentcontads toleaned counselfor eachof the accised alinguist on Mr. Mohammad s
teamcame forward to revealthaton Jaruary 2, 2013 more than ayearbedore the FBI sought to
ingnuat itself into the defense éamfor Ramz bin al Shibh RBS), the linguig was sunmonel
to the FBI's Washington, DCikld office and quetioned by FB agetsthereabou acivities on
Mr. Mohamnad’s team®? Asin the presentsituation, the linguist was lured to theinterrogation
unde falsepreterses — tle FBI agents falsely clamedthattheinterview was related to the
linguist’s secuity clearlarcererewd. Asin the presentsituation, theagens male a point of
showing that they werefamiliar with aspect ofthelinguist’s personaland profesgonal lif e, and
questioned the linguidt’s loyalty to the United States. Asin the presentcas, the ayentsasked
specific questionsabou the linguid’s actions onthe defense ¢éam When the linguig asked
whethe thequestioning could bereveakdto Mr. Mohammad s team the agents sid smply to
state if asled thatthe secuity clearance enewd was going wdl. Feariul thatreveding the
guestioning would leadto reprisals, including ®aurity clealarnce revocation, helinguid kept the
guestioning seckt.

Neither AE 292R, he govenment’s long anttipated factual submsson, nor itsattached
declaration, reveded thelinguist’s interrogaton. Indeed, inthe absewe ofthe Military Judgés
direct orde in 292C whch prompted the linguid to come forward, thereis every rea®n to
believe thatthis intrusion into the defense canp would haveremaned unde wrapsto this day.

The improper and wholly unconstutional effort by the govenment to plant spes,interrogae

51 AE 292C, INTERIM ORDER, EmergencyDefense JointMotion to Abate Proceadingsand Inquire into Existence
of Conflict of Intered Burdenhg Coursel’'s Representation of Accused, 15 April 2014.

52 AE 292P (Mohammad), Mr. Mohanmad’s Notice of Ex Pate and Unde SealFiling, 14 May 2014.
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teammembers aboutthe inna workings of the defense and threaen defense ¢éammembers with
hams ranging from lossof secuity cleamanceto professional discreditto criminal charges,is a
violation of the Sixth Amendment right tocounsl. Nowtereis that right more protected than in

acaptal case Powdl v. Alabamga, 287 US. 45 (1932)

Powdl v. Alabama . . . wa one ofthetruly landmark congitutional deisions
of this Court It held that unde the Fourteenth Amendment a man indicted for
acaptal offense in a state court ha anabsolue right, not'to appoiniment of,’
but totheassistance of ®unsl. And thatconditutional right is not resticted
to thetrial. The Court reversedthe convictions inPowdl, becatse:

‘during pehaps he mog critical period of the proealingsagaing these
defendants, thet is to say, from thetime of their arraignment unil the
beginning oftheir trial, when consutation, fhorough-going nvestigation and
preparation werevitaly important, the defendants did nothavethe aid of
coung in ary realsense althoughthey wereasmuch entitled to such aid

during thatperiod asatthe trial itself.’ 3

Similar conems perhaps motivated the Military Judgeto remark in AE 302C* that“the
submssonsof the Special Coun&l have not adeqgately addresseda numker of isstesraisedby
the Defenseas totheindividuak cottacied by the Feceral Bureauof Investigation or the scope of
any investigation conceming thesecases. In addtion the Commisson is unsire whethe other

investigations, unknown tdhe Defense,havebeen conduded.” Se also AE292JJJF3 at 2.

53 Milton v. Wainwright, 407 U.S. 371,380(1972) qudting Powel v.Alabarma, 287 U.S. 45, 57 (1932).
54 AE 302C, Amerded DOCKETING ORDER, 4 June2014

55 AE 2921113, ORDER, EmergencyJoint Defense Motion to AbateProceedings and Inquire into Existence of
Conflict of Intereg Burdening Counsel' s Representation of Accused 23 Decentber2015.
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On Augug 26, 2014 he RBS ddense teamfiled AE 292WW.%® Among oher matters,

AE 292NVW descibedat lengththe FBI's placanent of sges on he RBS defense éam and
referredto coungl’s suspiionthat ateammember had povided privileged information to
persons outisle the privilege. OnOctobe 9, 2014, he STCresponded tAE 292WVW with AE
292HHH,>" in which it repeatdits eatier asetion that“the Commisson and the ddense know
thatthe FBI Preliminary Investigation has keendosedand thatthereis no other pending FBI
investigation of any member of the RBSddense team” Id., p. 6 émphasis addel).

What the STCdid not sty in AE 292HHH is thatonly one @y after the RBSteamfiled
AE 292WW, aprocess ofinvestigation hal begun whch continued for mare than ayeatr, in
which the Offi ce of Spedal Secuity of Washington Headjuarters Service, the Undersecrdary of
Defersefor Intelligence, the United States Department of Judiceand the United States Attorney
for the Northern District of lllin ois investgated criminal or secuity violation allegationsagang
members of the RBSdefense ¢am. See AE 292JJJJJ &-6; AE 292TTTT>® at2. Utimately
the Departmentof Jusice declined proseaution ard returned the matter to the Departmentof
Defense which in turn on Sepenber 16, 2015 dclinedto take further adion with respectto
secuity cleaarces. AE292JJJJJ &.

What is notable for presentpumposesis theline the STCwalkedin and ater AE
292HHH. Thatplealing was filed deep in thecourse oflitigation over asngle important issie —

whethe thegovernment in any ofits forms was investigating defense canseland in the process

%6 AE 292WW (RBS), Defense Respong to Government Motion for Reconsideration of AE292QQ (Order) Order
on Defeng Motionto Abate Proceedngs and Inqure Burdening Counsel’ s Representation of Accused 26 Augug
2014.

57 AE 292HHH (GOV), Reply by Special Review TeamTo AE 292WW (RBS), Defense Respons to SRT's Mation
for Recondderation of AE 2920QQ (Order), 9 October2014.

58 AE 29ZTTTT (Gov SRT), Submisgon by Special Review Teamin Compliancewith AE 292XX (Order), 16
Septermber2015.
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creding a conflict of interest by forcing coungl to choos betweenprotecting their own interests
and thoe of their client The STCwas wdl awareof the serious naure of the WHS
investigation, which atthat time had beenin progress fao samefive weelks. Not only did it not
advise the parties ofthe pendency othis investigation (with or without describing its
particulars),or request anextenson of time to respond urit it could —in the process ofarguing
thatno @nfli ct existed, indeedbelittli ng the suggestion, it asertedthat“there isno other
pending FBlinvestigaion of any member of the RBSddense team” id., p. 6 émphasis addel).
This statement, while technically carect was subsantially misleadng. What's mare, the STC
allowedthis staterrentto reman unarreded on therecad for over ayear, long aterthe United
States Attorney for the Northern District of Illinois had became involved and the FBI had
become reinvolved, unil Sepenber 22, 2015, wbn it filed AE 292TTTT.

This pradice of advanang carefilly cratted satements about he existernce and sopeof
govanment investigationsof defense ¢ans mntinued throughout he 292 litigation and was not
log on theMilitary Judye Fa exanple, the STC repeatdly asswedtheMilitary Judge and the
patties thatthe defensewas not sulpectto any aiminal investigations, which did notforeclose
the possilili ty that secuity cleaance or other disciplinary investigations might beongoing. In
its extengve Orderissied on Juy 24,2015, heMilitary Judye pointedly noted that thiswas “a
limitation in scopeapplied by the Special Review Tean, not he Conmmisgon.” AE 292QQ at
28-29 (dting five se@arae RT pleadings.

In addition, the STCrepeatedly provided assuarces hat no investigationswere
undetaken by the FBI. While reasauring, heserepresentations ato plainly failed to addressthe
possbility that other government agemies wereconduding investgatons. As the Mili tary

Judgeput it, “[w]hile taking the word of [the ST( as totheliteral meanng of their pleadings
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declardions(sic), the Commission is concemed over theabs@ce of ay refeernce tointelligence
related investigations or to investigation by eatities other than the FBI which may implicaie
members of Mr. bin alShibh’s Deense Bam” AE 292QQ at29. The Military Judye
specfificdly ruled thatthis “parsing” of information “does notprovidethe Commissionwith the
confidene necessey to make a definitive finding as tovhethe a conflict-of-interest exists’ asto
Mr. bin alShibh. AE292QQ at28.5°

On Augug 5, 2014 inAE 292RR%° the STC sought tadispel theimpresson it had created
of providing techicaly accuate butmisleadng represenations. It asetedthatall FBI
investigations are dminal in nature; that declarants always leawe opa the posshility thatsane
aspectof their knowledge would notbe included in the dedaration; and atached additional
declardionsclaiming to establshthat therewereno nonFBI investigations outtanding. AE
292QQ at5-7.5r When the Military Judge anended AE 292QQ four months ater, however, it
pointedly declined to changets referernce toand obvious tspeasue with the STCs “parsing”
of the“literal meaning oftheir pleadngs” Ses AE 292QQ (Amended)®? atpp. 289. Indeed, a
yearlater, the Military Judgeremindel the parties thatin AE 292RR the STC hal sug@stedthat
no further adion needbetakenasto the RBSteam “Basedupon he subgquentinquiry into the
potential for secuity violationsand the posshility of a conflct of interest, it is evident that the

conems of the Conmisson atthattimewerenotunwarranted.” AE 292 JJJJJ at

59 The Military Judge also naticed and wasplainly susptious of the SRT’ s declarants carefully recitingthat their
declarations did not contain all they knew about the subjects under discusson. SeeAE 292QQat 28.

80 AE 292RR (GOV), Motion for Reconsideration of AE 292QQ (Order) Order on Defens Motionto Abate
Proceedngs and Inquire into Existence of Conflict of Interest Burdenng Counsel’ s Representation of Accused5
August 2014.

61 Asnoted above, some threeweekslater, memorialized by the fili ng of AE 292XX (Order), these broad assertions
were nolonger accuate— they were nonethelessneve correced

52 AE 2920Q, AMENDED ORDER, EmergencyJoint Defense Motion to Abate Proceadings and Inquire into
Existence of Corflict of Interest Burdening Counsel' s Representation of Accused 16 Decenber2014.
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Similarly, the STC s representationshere indicate alack of reliability. In contrast to
enauring theregular proseaution teamis “walled-off” it is clearfrom thefactsthatthe STC
worked with the poseaution tofile AE 613 inamanne thatdisguigd its true naure and
obscured theconnetionto the AE 292seres. Intumn, despte knowledgethat adefense ¢éam
member was unde FBI investigation, the STCartfully phrased its respongs toinquiries from
Mr. bin ‘Attash s counsl to suggest the govenment had no knowledge of ay facts thatwould
warrantevenaninquiry into a potential conflict of interest. Se2 AttachmentC.

Accordingly, the Milit ary Judgeshould not ry on he representations made by the STC
to resole thisimporiantisste, particularly in adeah penaly case.

c. The STC's filing in AE615Qdo not povide a bass forthe Military Judgereasonaby
to conclde that counsl’s cacerrs are “ alleviated.”

Thefilings provided bythe STCin respong to AE 615P are Wwolly insufficient. In its
order, the Commissiondirected the SRT to “provide redacied versions ofAE 613 (GOV)and AE
613A (GOV SRT) to the Defense Bans . . . ."*® At oral argument following theruling, the
Commissionaddel that the SRT was “t o provide as mueh as hey canwithout dilosing
potentially ongoing nvestigationsto the defense’.® The Commissioris intent was “to order the
govenment to produe that information, tothe extent they can, directly to [Counsl] sothatyou
haveit directly from the souce, not from the @mmisgon.”®® Additionally, the Commission

“did not oder producton of these doaments infurtherance of additional inquiry by the

63 AE 613E/615Pat 7.
54 Transaipt 22142.
% Transaipt 22164.
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commisson, butratherto ass#t in dleviating defense conems, gven theuniquenature of this
case’

What the SRT provided, however, does litte to satsfy the Commissioris intent. The
complete version of AE 615Qfiled on the classfied sysemis a PDF file containing fifty-five
pages. Thirty-threepages are corpletely redacted The other twenty-two page haveneaty
ewvely pieceof subsantive information regarding the ongoing nvestigation redacded That mare
than sixty pecent of the materids would reedto be hidden from the defense ncluding cetain
portions marked as urlassfied, tendsto increase he conems of defense éammembers rather
than todlay themin any egard.

7. Conclusion

To beclear Mr. Mohanmad’s coungl arenotattempting to establshtheexisterce of a
conflict. Rather, counsl seekto ensure that nore exists becaise hatis anindispensable
prerequidte to aff ording Mr. Mohammadhisright toeffecive assstance ofcounsl. The current
record, however, precludes ounsl from having the necessay assuwances Accordingly, coungl
respedfully movethe court for aminimally adequag inquiry into the question, aresoluion of
which is neeessay to discharge counsel s conditutional, ethical and professonal obligations.

8. Oral Argument

Mr. Mohammadrequest o argument.

9. Witnessand Evidence

Noneatthis time.

10. Conferencewith Opposing Counsel

The Special Trial Coungl oppo® this moton toreconsder.

56 Transaipt 2219091
25

Filed with TJ Appellate Exhibit 615R (KSM)
26 February 2019 Page 25 of 33

UNCLASSIFIED//FOR PUBLIC RELEASE



UNCLASSIFIED//FOR PUBLIC RELEASE

11. List of attachments

A. Certific ate of Sewvice

B. Emalsre: “Request for Point of Contad Information Relaiedto Conflict Burdening
Defense Courd,” 2-3 Januay 2019.

C. Emalils re “Request for Position-- Motion toCondu¢ Thorough Imquiry Into Actual
and/or Potential Attorney Conflict of Interestandto Carcel ProceedingsPending Inquiry

eSS EmERN 7-8 Jamary 2019.

Resmcfully submitted,

/141 114/
DAVID Z. NEVIN GARY D. SOWARDS
Leaned Counsl Defense Courst
/141 114/
RITA J. RADOSTITZ

DEREK A. POTEET
LtCol, U.S. Marine Corps
Defense Coure

Defense Courst

Counsl for Mr. Mohanmmad
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CERTIFICATE OF SERVICE

| certify thaton the 26" day of February 2019, Icaused to beeledronicdly filed AE
615R (KSM) Mr. Mohamnad’s ToRecmsider AE 613E615P RULINGwith the Chief Clerk of
the Military CommisgonsTria Judtiary and celivered the foregoing on # partiesby eledronic

mail, seving only $ecia Trial Counsl on bdnalf of the possaution.

1191
DAVID Z. NEVIN
Leaned Coursel
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From CLAYTRET

To: “Cueryt Bormann’; Trivett, Clawten G.Jr Civ; gelantine, Jocelm (UISADC)

ce

Subject: RE: Reguest for Pant of Contact Informaton Related to Confilct Burdening Defense Counsel
Date: Trarsday, January 3, 2019 3:00:12 PM

W3, Bormann,

Without conceding that whatever potential conflict you now claim is an issue cannot be handled by
the regular Prosecution team, the Prosecution agrees to have the DO SRT laok 2t any Defanse team
filing first to determine whether litigation of the issue would necessitate exposing Defense privileged
nformatian such that the DOJ SRT would be the appropriate attormeys to represant the United
States. You may initially serve the DOJ SRT with this filing by contacting Jocelyn Ballantine at

Regards,

Clay Trivett

From: Cheryl Borm annl |
Sent: Wednesday, lanuary 02, 2019 5:28 PM

To: Trivett, Clayton G Jr Civ |
Ce: Abdalla, David MAJ USARMY OS50 DSD [US]|
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Subject: Reguest far Poirt of Contact information Related to Corflict Burdening Defense Counsel

Mr. Trivett,

I am writing to request the names and contact information of persons comprising the “Special
Trial Counsel™ and/or “Special Review Team™ as utilized by the Military Commission in the
AE292 series of motions. Specifically, I am reguesting the contact information for walled-off
Trial Counsel who can represent the United States” interests in matters related o the
Cammission's orders as detailed on page 35 of AE29200) (Amended Order) and as follows:
¢, The SRT, or any other appropriate government attorney, will notify the Commission, ex
parte and in camera, after learning of any future FBI investigation, where the subject of the
investigation is a known defense team member in the above- captioned case, and where the
reason for the investigation mvolves and/or is the activity of such a defense team member in
his/her capacity as a defense team member. If such notification takes place, the Commission
will be told the steps that will be taken to ensure that information collected as part of that
investipation remains appropriately segregated and not shared with the Prosecution Team in
this casc.

d. Tn addition, the SRT or any other appropriate government attorney will notify the
Commission, ex parte and in camera, after leaming of any referral made by the Department of
Defense {DoD) ta either the Defense Intelligence Agency (DIA) Central Adjudication Facility
(CAF} or DoD CAF for the review of the eligibility of any known member of the defense team
for aceess to classified information. Notification shall not be made of activities of security
officers in the course of their duties to determing whether security infractions have oceurred
unless and until a referral is made to the DIA CAF or DoD CAF,

“Your prompt response is appreciated. Thanks,

Cheryl Bormann
Counsel for Walid bin “Atash
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From: Ballantine, Jocelyn (USADC)

To: Perry, Edwin A CIV (US)

Cc: Nevin, David Z CIV (USA); Bormann, Cheryl T CIV (USA); Jim Harrington; David Nevin; Montross, William CIV
(US); Connell, James G III CIV (USA); Ruiz, Walter B Jr CDR USN (USA); Cheryl Bormann

Subject: RE: Request for Position -- Motion to Conduct Thorough Inquiry Into Actual and/or Potential Attorney Conflict of
Interest and to Cancel Proceedings Pending Inquiry I

Date: Tuesday, January 8, 2019 2:36:02 PM

Mr. Perry,

We oppose your motion to conduct an inquiry into an alleged actual or potential conflict of interest, and to cancel
any proceedings pending such and inquiry. We note that you have failed to identify the alleged reason(s) for such a
request, and the Special Review Team is not aware of any conflict of interest that would necessitate any such inquiry
or a delay in the proceedings.

Regards,

The Special Review Team

From: Perry, Edwin A CIV (US)
Sent: Monday, January 7, 2019 5:14 PM
To: Ballantine, Jocelyn (USADC)
Cc: Nevin, David Z CIV (USA) >; Bormann, Cheryl T CIV (USA)

>: 'David Nevin'

>: Connell, James G III

>; Jim Harrington
>; Montross, William CIV (US)
>; Ruiz, Walter B Jr CDR USN (USA)

CIV (USA)

Cheryl Bormann

Subject: Request for Position -- Motion to Conduct Thorough Inquiry Into Actual and/or Potential Attorney Conflict
of Interest and to Cancel Proceedings Pending Inquiry-SsMe=4-55H1ED—

CLASSIFICATION:

Special Review Team Counsel:

Counsel for Mr. bin 'Atash intend to file a motion to conduct a thorough inquiry into actual and/or potential attorney
conflict of interest, pursuant to R.M.C. 901 and Holloway v. Arkansas, 435 U.S. 475 (1978), and to cancel
proceedings pending inquiry.

Please state your position.

Edwin A. Perry

Defense Counsel

Military Commissions Defense Organization
Washington, DC Office:

Cell:
CLASSIFICATION : ee—
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