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1. Timeliness: Thisreply is timely filed. RC 3.7.e2.
2. Reply: In AE 615BB(WBA), Coungl for Mr. bin ‘Atash requestthat the Military Judge
“inform Defense Coungl whethe |GG - oVided to Defense
Coungl by the SR involves a concemsthe detention of S$ Brent Skeete at Joirt Base Myer-
HendasonHall in Arlington, Virginia, in Juy 2018.” (AE 615BB(WBA) at 1). Defense ©unsel
detal that if the July 2018 imident a Joint Base Myer-Henderson Hall is the event predpitating
or warranting te subsaquent_thm “Defense Coungl are
witnessesin the investigation” and “pos®ss criticd and importnt evidence that would be
necesse to ary defense” dferedby SSG Skeee. (AE 61BB(WBA) at4). Moreover, Deferse
Coungl not thatif the “investigation involve[s] any purported radicdization of SS5 Skeek,”
Defense Coungl “haveanother conflicting oblgation: to proted and ddend Mr. bin ‘Atash agang
any such albgationthathe advaned or suppored such rdicdizaion.” (AE 615BB(WBA) at 4)
The SRT responds arguingthat the “Mili tary Judye decline to provide Mr. bin *Attash’s [sic]

Defense Coung&l with the information they seek because to do ® would poentially jeopadize an

I (/= 615CC(GOV SRT) at 1). The SR frst
assets that the_ investigation was opened &ull five monthsafter the
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incident described by Mr. bin ‘Attash [sic] in hismotion.” (AE 615CC(GOV SRT) at 2). The

SRT further clamsthatthe FB “was notinvolved inthe arest of SS5 Skek [sic] in July 2018”
and wes not “involved in any deemination regading the resolution o that matter.”
(AE 615CC(GOV SRT) at 2). The SRT then reveak that the“investigation remains pending, and
no conclson hasbeen readed as to whethe charges will be broughtagandg the unidentified
subgd(s) of the investigation.” (AE 615CGC(GOV SRT) at 2) In respong to Defense Counsl
conemsaboutan investigation into posgble “radicalization d SSG Skete fic],” that “would also
give rise to a mmpeting conflct to ddend Mr. bin ‘Attash [sic] againg allegations hat he

‘advaned o suppored radicdization,” the SRT amgues that “[e]ven if cared, this pdential
conflict is a tuture conflict, and would notimpact Defense Coun®l’s current ability to ehicdly
represent Mr. bin ‘Attash [sic].” (AE 615QC(GOV SRI) at3, n.2).

The SRI’'s Respnse B deidedly unhepful in resolving the ehicd conflict confronting
Deferse Wursel Importantly, the SRT neve denies thai_
provided to Defense Coungl by the SR involves or conems he deéntion of SS5 Brent Skeete
at Jant Base Mer-Hendeason Hall in Arlington, Virginia, in July 2018. (AE 613BB(WBA) at
1). The SRT dso does notdeny that the July 2018 mcident at Jant Base Myer-Henderson Hall
forms the pedpitating a undelying event thathas now allminated in a_
investigation. Insieadof issung a sinple denal, the SRT seeks 1 obfuscae and confise.

The SRT pronounes that the “FBI was nat involved in the arestof SSG Skete fic].”
(AE 615CC(GOV SRT) at 2). Thisis nd atisste and notgamane. Defense Counsl have neve
claimed thatthe FB was involved inthe arest of SSG Skeetein July 2018 The SR then claims
that the FBI was not ‘involved in any ddemination egarding the resoluion of that matter.”
(AE 615CC(GOV SRT) at 2). Again, Defense @ursel made no asserton thatthe FBI had ben
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involved in that determination. Whether the FBI was initially involved in the July 2018 incident

1s not germane to the current ethical dilemma.

The SRT goes on to claim that ‘rhe_investigation was opened a full

five months after the incident described by Mr. bin ‘Atash in his motion.” (AE 615CC(GOV SRT)

at 2). Were that true, the FBI would have opened its _ n December

2018. This assertion is at odds with earlier claims by the SRT; in an earlier pleading Defense

Counsel were told that the investigation was opened before December 2018.

the SRT continues to ignore—and never denies—that SSG Skeete was interrogated by the FBI for
more than two hours, under dubious circumstances, about Mr. bin ‘Atash and members of his
Defense Team. (AE 615(WBA)). Regardless, none of the SRT’s immediate representations—
some inconsistent with earlier declarations—answers the ultimate question: does this -
investigation involve or arise from the July 2018 incident with SSG Skeete at Joint Base Myer-
Henderson Hall in Arlington, Virginia?

If the investigation relates to the July 2018 incident with SSG Skeete at Joint Base Myer-
Henderson Hall, Defense Counsel are witnesses. Mr. Montross, one of the Undersigned Defense
Counsel, was specifically questioned by a Fort Myer investigator about SSG Skeete’s state of mind
and motive. Ms. Bormann and Mr. Perry were also both involved in attempts to secure their
paralegal’s release and safeguard his property. Each of the civilian counsel are witnesses—
seemingly favorable—should SSG Skeete face charges in a separate forum. Unfortunately, it is
also more complicated. Should the Government suggest that SSG Skeete was somehow
“radicalized” and poses a threat to national security similar to that posed by Nidal Hassan in the
Fort Hood shooting, the Government will likely seek to implicate Mr. bin ‘ Atash. Defense Counsel
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will dso ddend and poted Mr. bin ‘Atash agand thos claims. However, like seving as a
witnessfor the defense m any proceading biought agans SSG Skeete, Deferse urselmay best
seve Mr. bin ‘Atash—and ddend him agang any chims that he pdicipated or sought he
radicalizaion d the paralegd—by also sewving as awitness on his behalf. Indeed, Defense
Coungl may be beat postioned to refute any cbim thatMr. bin ‘Atash atempted to radicdize any
person. But unike testifying on kehalf of SS5 Skeete in a non-Gmmisson proceading, the
testimony d Defense Coungl on bdalf of Mr. bin ‘Atash would occur in the very same

proceedng where they serve ashis attorneys. This pases an élicd conflict. See State v. Dunkle,

116 P.2d 494532 (Gd. 2005) (“An atbrmey mug withdraw from representation, absent the
client’'s informed written consent, wheneve he orshe knovs or shoutl know heor she ought to
be a matena witnessin the clients causé€). Of course,this matter becanes tirther conplicated
shoud the client or the defense prdegal take msitions catrary to eachother.

In respong to the ehicad conemsraised by Defense Coun&l shouldthe Government
claim that Mr. bin ‘Atash “advaned or supportd radicdization,” the SRT responded:Even if
corred, this pdential conflict is a future conflict, na a current conflict, and wuld notimpact
Deferse Wunrsel's curent abilily to ethicaly represent Mr bin ‘Attahs [sic].” (AE 615CC(GOV
SRT) at3, n.2) This drained noion of what @nditutes a @nflict is nd suppored by law. The
conflict aiisesnow. Because Defense Cansel arepresently awvarethat they mayhave b seve as
witnesss for their defense prdega and/or as awitness or their client, the conflict is immediate

See United States v. lorizzo, 786F.2d 52, 57(2nd Gr 1986 (finding that posshility of attorney

serving & witnessto either the govenment or on bénalf of hisclient “to dipel any impresson|eft

upon te jury” would “conditute a disqualifying conflict under [the] Disciplinary Rue”). The
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conflict does notarise only atthe moment when the attorney is called as a witness; itis the threa
of such testimony thatrende's the coriflict ripe:

The exstence 6 a coiflict of interest does ot deperd on a finding hat the
attorney’s judgment or condud actually was affeced by the crcumstances.
“Conflicts of interest broally enbraceall stuations n which an atbrneys loyalty
to, orefforts on béalf of, a clent are threakenedby his respnsillities . . .” to the
attorney's other interests. It is the threa that the atorneys condud¢ might be
affecied by the caonflicting interests ttat gives rse © an actial conflict. Whethe
the atorneys canduct adually wasaffeced might well be sonething o which even
the atbrney was unavare and ouldrardy be subect to certainty or proof.

Harris v. Siperior Court, 225 Gl. App. 4th 1129, 1140Qt. App. 2014)(emphasis in original)

(quoing State v. Bonin, 765 P.2d 460, 47€4. 1989). Wer te Military Judge to accep the
albsurd mischaracerizaion of the SRT, no @nflict would exist urtil the very momentthat Defense
Counsl werecalled to pesent eviden@ on béalf of Mr. bin ‘Atash. Thatis cleaty wrong. The
conflict exists nav because he thred exists now.

The Military Judgeshoutl providethe requested information.
3. Attachments:

A. Certificate of Service

4. Signatures:

/sl /sl

CHERYL T. BORMANN EDWIN A. PERRY

Leaned Coursel Detaied Defense @ursel

/sl /sl

WILLIAM R. MONTROSS, JR. MATTHEW H. SEEER

Detaled Deferse Wunsel MAJ, U.S Army

Detailed Military Counsl
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Attachment A
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CERTIFICATE OF SERVICE

| certify that onthe 9th day of April 2019, | electronically filed, via e-mail,

AE 615DD(WBA), Defense Reply to AE 615CC(GOV SRT), Response by Special Review

Team to Defense Motion for Particularized Information Regarding Investigation of Defense

Paralegal SSG Skeete, with the TrialJudiciaryand, served a copy on all defense counsel of
record and the Special Review Team. Per paragraph 4.¢ of AE 615B(ORD), the Prosecution
has been given notice of the aforementioned filing.

/s/
CHERYL T. BORMANN
Leamned Counsl
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