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MILITARY COMMISSONSTRIAL JUDICIARY
GUANTANAM O BAY, CUBA

UNITED STATESOF AMERICA AE 6133615Y
V. CONSOLIDATED RULING
KHALID SHAIKH MOHAMM AD, Mr. Mohammad’s Motion to Recasider
WAL ID MUHAMMA D SALIH AE 613E615P Ruing;
MUBARAK BIN ‘ATTASH,
RAM ZI BIN AL SHIBH, Mr. Mohammad’s Motion to Compsel
AL|1 ABDUL AZIZ AL, Discovery from Special Trial Coungl;
MUSTAFA AHMED ADAM
AL HAW SAWI And

Renewed Defense Mation to Cancel
ProceadingsPending Gncluson of Rull FBI
Investigation

20 March 2019

1. Procedural History.

a. The Conmisson adoptsand incorporates the procedural history set forth in its prior
written ruling,* aswell asthe rectation d fact stforth in paragraph 4 d the Joecial Review
Team (SRT)’s Consdbated Respong to the pesent Defense Motions?

b.On 25 &nuay 2019,after condwcting a thorough inqury into the possble conflict of
interest semming from the investigation of a former defense paaegal, the Commisdon issied a
written ruling in which it spedfically foundthe following (emphasis added for puposes of this
aralysis):

“Based on hetotality of information, this Cormisgon is horoughly satisfied thet

no member of the five 6) Defense Teans iscurrently, or lik ely to be, under
investigation by the FBI or any other gove nment agercy. In adition, this

! AE 613H615P, Ruling, Deferse Motion to Condud thoroughingiry into Actud and/or Potertial Attorney
Conflict of Interest Pursuant to RM.C. 901 and Holloway v. Arkansas, 435 US. 475(1978)and to Cancé
ProceedngsPendng Inquiry, dated 25 Jnuay 2019at 1-4.

2 AE 615V (GOV SRT), Corsolidated Resporse by Speda Review Tean to Mr. Mohammad's Motion to
Recorsider AE 613H615P Riling And Mr. Mohanmads Motion to Compd Discovey from Spedal Trial Counsel
And Mr. bin 'Attashs Reneved Deferse Motion to Cance ProceedngsPendng Condusion of Full FBI
Investigation, filed 11 March 2019at 2-6.
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Commissim is dso satisfied that no member of the five 6) Defense Teans is

under any other type of investigation, to include norroutine fcuity cleaance

investigations As such, the Commisson finds ttat no member of the ()

Defense Teans iscurre ntly operating under acorflict of intered that would

prohibit them from ethically represerting their clients.®

c. In addition  finding here existed no corflict of intereg, the Commissiondso
direciedthe SRI: (1) to provide the Defense Teans with copies of its wo ex parte filings,
redacted as necessary to proted the ongoing inestigation into any pason a pe'sons not onhe
Deferse Teans; ard (2) to obtin a delaraion from the other milit ary organizaion involed in
theinvestigation regarding their involvement in the investigation and thereafer to providea
redactedversion of said declaraion to he Defense Teans. Lastly, the Commissiordirecied that
thetranscript of the SR s ex parte presentation tothe Military Judgg, and all exhibits receved
aspart of the presenaion, be sakdand made gpart of the appellate reced.

d. On 28 &nuay 2019, diring the next hearing at Naval Setion Guantanano Bay, Cubg
the Commission ab afforded Defense Coungl the oppotunity to behead on te conflct of
interest isste.* Four of the five Defense Teans atticulated their concerrs and voiced frugtration
at not keing able to examine dl of the information available to the SRT and the Commissior?
After evaluating the presenations d the parties the Commisson reaffrmed its eadier written
ruling regarding thenon-existence 6 a onflict of interest for any members of ary of the five

Deferse Teans.® The Commissgon further held, “if counssd choos not © paticipate,

notwithganding clearfindings by he @mmisson issied dter a careul factual inquiry, then this

3 AE 613H615P, Ruling, Defense Motionto Condtct thoroughlinguiry into Actud and/or Poertia Attorney
Confiict of Interest Pursuant to RM.C. 901 and Holloway v. Arkansas, 435 US. 475(1978)and to Cancé
ProceedngsPendng Inquiry, daed 25 Anuay 2019at 6.

4 Unodfficial/Unauherticated Trarscript of the U.S. v. Khalid Shaikh Mohammad, et al., Motions Heating daed
28 Januay 2019from 9:11 A.M. to 435P.M., a 22105

5 Transcript at 221(-22158and 22161-22186.

6 Transcript at 2219-22192
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would conditute waiver of their right to paticipate.”” Nevertheless, Counsg! for Mr. Mohamnad
and Mr. bin ‘Attash indcated thatthey intendeal to refise © actively participate in the
proceadingsuntl they could independetly verify thatno onflict existed®

e. On 15 February 2019, M. Mohamnad filed a motionwith the United States Cout of
Military Commission view (U.S.C.M.C.R) to supend the brefing <hedule for an
interlocutory appel in this Gmmissia cag “until suwchtime ashis counsel are provided
information aufficient to resolve” the perceived patential conflict of interest that is the sulject of
the AE 613 ad AE 615 ®ries®

f. On 26 February 2019,Coungl for Mr. Mohamnad filed amotion requesting the
Commissionreansicer its rulingin AE 613E615P onthe basis that the “Military Judge
misundestood he scopeof the conflct burdening Mr. Mohamnad’s counsl.” 1° Counsl for
Mr. Mohamnad ako filed amotionrequesting the Conmisson compel discovery from the
Special Trial Coungl related to heinvestigation desribed in AE 615,Attachment B, the
declaration d SSG Brent keeg, a brmer paralegal asignedto the bin ‘ Attash Deferse Team!?

Coungl for Mr. Mohamnad requested oral argument on both mabns.

" Trarscript a 22192.

8 Notably, coursel for Mr. bin ‘ Attash chose o participate in a Rue for Milit ary Commissions (RM.C.) 505(h
heaing on 29 Anuay 2019,before indicating an intent to not participate in proceedhgs subsequen thereto. The
issue wasrendered temporaily moaot by the cancebtion ofthe week s proceedngs due 1o a medcal energency
involving the Military Judge In alater fili ng in regad to the heaings shediled for March 2019,Counsl for

Mr. Mohammad informed the Commission that“Mr. Mohammad s defense coursel have beenadvsedthat the
multiple, unresolved potential corflicts require them constitutiondly, ethically, and professiaally to refrainfrom
litig ating matters in this case other thanthose necessary to s2cure athoroughand reliable resolution of their potential
corflicts of interest —.e., the AE 613 and AE 615seriesof pleadngs andthe request for recusal due o confict of
interest of the Military Judge— until such time as defnse coursel are ale to secue sich aresdution.” AE 619
(KSM), Mr. Mohammad s Notice ofPartial Declinaion of Joinderto Proposed Orderof March, filed 13 March
2019 & 2. The Commisson notes tha Counsel for Mr. Mohammad did not dislose from whom they havereceved
said “advice,” norwhatfacts the advsor was provded andor which served asthe bass for said advce.

9 U.S. v. Khalid Shaikh Mohammad, et al., Mr. Mohammads Motionto QuspendBriefing Pendng Resolution of
Potential Conflict of Interest of Coursel, filed with the U.S.C.M.C.R. on 15 Februay 2019.

0AE 615R KSM), Mr. Mohanmad’s Motionto Recondder AE 613H615P Ruling, filed 26 Februay 2019.

11 AE 615S(KSM), Mr. Mohanmad s Motion to Campel Discovery from SpecialTrial Coursel, filed 26 Felruary
2019
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g. On 1 March 2019, Coun for Mr. bin ‘Attashfiled a“renewed” mation'? requesting

the Commission “cancell proceedngs util suwch time asDefernse Coungl have adegate
information and &ds © peform their ethicd and conditutional obligation o pesonally asess
the presence ba caiflict of interest” Coungl for Mr. bin ‘Attash ako requested ora
argument®3

h. On 5 March 2019, he Conmisson ordered an epedited briefing cycle for the two
motionsraised by Mr. Mohamnad and the onemotion raised by Mr. bin ‘Attash 14

i. On 6 March 2019, heU.S.C.M.C.R denied Mr. Mohamnad’s request to supend the
briefing <hedule, finding hat there was“no good reaon 1 delay further Appellee Mohammad'’s
obligationto file a brief in oppositon to the government's appeal onthe merits.”1°

j. On 11 March 2019, he SR filed a @nsoldated respong in accordance with the
expedited briefing ader.'®

k. On 13 March 2019, Courd for Mr. bin ‘Attashfiled AE 615W (WBA) in reply.t’

[. On 13 March 2019, M. Mohamnad filed amoton with the U.S.C.M.C.Rrequesting

2 AE 615T(WBA), Renaved Defense Motion to Cancé Procealings Rerding Concluson of Full FBI Investigation,
filed 1 March 2019

B1d. & para 7.

14 AE 615U, Expedited Briefing Order, Mr. Mohammad s Motion to Recorsider AE 613H615P Ruling and

Mr. Mohammad s Motion to Canpel Discovery from Special Trial Coursel andRenaved Deferse Mation to
Carcel Proceedngs Rendng Condusion of Full FBI Investigation, dated 5 March 2019.

15U.S v. Khalid Shaikh Mohammad, et al., Order Resolving Motion to Qusperd Briefing, Motionto Exceeal Page
Limits, Joinder, and Revised Briefing Schedule, U.S.C.M.C.R. Ca® No 17-003,6 March2019 & 4.

16 AE 615V (GOV SRT), Corsolidated Resporse by Spedal Review Tean to Mr. Mohanmad's Motion to
Recorsider AE 613H615P Ruling And Mr. Mohammads Motion to Compd Discovey from Spedal Trial Counsel
And Mr. bin 'Attashs Renaved Defense Motionto Cancé ProceedngsPendng Conduson of Full FBI
Investigation, filed 11 March 2019.

7 AE 615W (WBA), Deferse Redy to AE 615V (GOV SRT), Corsolidaked Respose by Special Review Teamto
Mr. Mohammad's Motion to Recorsider AE 613H615° Ruling and Mr. Mohammad’s Motion to Compd Discovay
from SpecialTrial Coursel and Mr. bin ‘Atat’s Renewed Defense Motionto Cancel Proceedngs Rernding
Condusion of Full FBI Investigdion, filed 13 March 2019.
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recondderation of tha court’s denial of his 15 ebruary 2019 moiton to supend the brefing
schedile.*®

2. Andingsof Fact. TheConmmisgon adoptsand incorporates itsFinding d Fads as st forth in
its prior written®® and o0&l ?° rulings.

3. Law.

a.Recmsideration.

Rule for Military Commissons(R.M.C.) 905¢) pemits the Commisson © reconsder
any ruling (except the guivalent of afinding of not gulty) prior to authentication of the record
of trial. Either party may mowe for reconsderation, but ganting such arequest is in the Military
Judee’s discretion. Genealy, reconsderation shoudl be baed on achange in the fads or law, or
ingances where theruling is ncongstent with case law not previoudy briefed.

Recmsderation may also ke agropriate o correct a clearerror or preventmanifest
injustice. See United Statesv. Libby, 429 F. Supp. 2d 4@(D.C. 2006) United States v.
McCallum, 885 F. Supp. 2d 10®(D.C. 2012). Matonsfor reconsderation, however, are not
approprete to raise arguments hat ould have ben, butwerenotraised previoudy, orarguments
the Conmisson hasprevioudy rgjeded. See United States v. Booker, 613F. Supp. 2d 32[3.D.
C. 2009) United Satesv. Bloch, 794 F. Supp. 2d 15, 19(D.C. 2011).

b. Conflict of Intereq.

Accused areentitled to the undivided loyalty of their Counsl, and byextenson, of he

18 .S v. Khalid Shaikh Mohammad, et al., Mr. Mohanmmad s Motionto Recorsider Order Resolving Motion to
SugendBriefing Pendng Resolution of Potential Conflict of Interest of Counsel, filed with the U.S.C.M.C.R. on
13 March 2019.

9 AE 613H615P & 4-6.

20 Trarscript at 22187-22192
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paaegals and ohe supmrt membe's of the Defense Tean who fall unde the umbrella of
privilege,?! asa citical conmporentof their right to asistance ® counsel.?? Deferse caunsel who
are facng a canflict of interestmay deprive an acused of represenation byconpetent caunsel
unless hereis an dfirmative waiver, by an acaised on hereoord, dter an appropriste appraisal
of hisright o conflict freecounsa 2% or ajudicial inquiry finds here is no @tual conflict.?*

Trial courts have aduty to inquie into posgble conflicts of interest “not oy when
defendants obgd to apossble conflict, butalso when trial judges are or shoud beindependetly
awae d a possble canflict.” Mountjoy v. Warden, 245 F.3d 31, 38 (1€ir. 2001) (a¢ting Wood
v. Georgia, 450 US. 261, 101 S.€ 1097, 67 LEd.2d 220 {981).%° As disussd by he Stcond
Circuit Court of Appealsin 1998:

When the trial court knows or reasonably shoutl know of the possbility of a

conflict of interest, it has athreshold obligtion to determine whether the attorney
has an atual conflict, apotential conflict, or no caflict.

If, as a result d its inquiry, the courtconcludes that there is no conflict, and
therefore no ned to digjualify the atbmey or to hold a Curcio®® hearing, a
defendant’s claim that such a @nclusionwas inerror will not establish a violation
of the Skth Amendment right o dfective asistance & counsl uness the
defendant can demondrate that the atbrney had either “(1) a potential conflict of
interest that resulted in pregjudice to the ddendant, or (2) an actual cnflict of
interest thet adversely affectedthe attorney’s peformarce”

21 para.2c, Second Amended Protective Order #1, To Protect Against Disclosure of Nationd Secuity Information,
daed 16 December 2013 AE 013BBB).

22 Disaussion to R.M.C. 901(d)3): “Counrsel may be dsqualfied becawse...of actons which are inconsisent with
the rde of coursel.” See also Par. (B), Discussbnto R.M.C. 502(d)(7): “Defense counsel mug: ...disclose to the
accisedanyinteres defense coursel may have in connedonwith the cae, any dsquaificaion, and any ther
matter which might influence the accgedin the seledbn of counsel; represert the accgedwith undvidedfidelity
ard may not disclose he accsed s £cres or confdences egep asthe accged may authorize..”

23 Discussonto RM.C. 502d)(7) para. (B).

24 United Statesv. Jones, 662 F3d 1018 (8th Cir. 2011) Ausler v. United Sates, 545 FE3d 1101 (8th Cir. 2008) United
Satesv. Blount, 291 FE3d 201 (2d Cir. 2002); United Statesv. Lee, 589 F2d B0 (9th Cir.1979.

25 See also Discussonto RM.C. 901d)(3) (“If it appeas tha any coungl may be digjudified, the military judge
should condud an inquiry or hering.”).

26 Within the Secand Circuit, aCurcio heaingrefersto a pr@¢eedng to detemine whethera defendar will
knowingly and intelli gently waive his right to corflict-free epresrtation. See United Statesv. Curcio, 680 F2d 881
(2d Cir. 1982).
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United Satesv. Kliti, 156 F3d 150, 153Zd dr. 1998) (@ting United Satesv. Jiang, 140F.3d
124 @d dr. 1998) United Statesv. Ledlie, 103 F.3d 1093 (2di€ 1997) United States v.
Santini, 85 F.3d 9 (2d . 1996) ard United Satesv. Levy, 25F.3d 146 (2d @. 1994) (inernal
citations anitted).

Although he exstence & a ciminal investigation into a member of a defense eammay
give rise o a postble conflict of interest, the mere fearof such an investigation does not.
Harrison v. Motley 478 F.3d 750 (6th i€ 2007), @ing Mossv. United Sates, 323 F.3d 445, 473
(6th Ar. 2003)?’ As previoudy noted by this Cormisson, “a fearof whatmight occur does not
creak an &tual conflict.” 28

In United States v. Watkins, 2° the Navy-Marine Corps Gurt of Criminal Appeals
recertly addresseda serario in which a cvilian attorney sough to withdraw from repesentng
the acused dterthe cvilian atbrney and Regional Trial Coun®l (RTC) had an agry off-the-
recad exchame thatleft the cvilian atbrney believing hewas supected of wrongdoing.During
the exchage, the ciilian attorney claimedthe RTC made a ery loud assertion that “[t[his isrit
ove,” which the civilian attorney took to mean thatthe government intended to puisue a ba
complaint, an ehicd complaint, or sone other action related to obs$ruction ofjustice In
respong, the military judge conduded an inquiry on thereoord, which includel taking the
testimany of the RTC and the lead Naval Criminal Investigative Service (NCIS) agent Degite

the civilian attorney’ s representation thet he felt conflicted, the military judge denied his motion

27 See also United Sates v. Garcia-Pastrana, 584 F3d 351 (st Cir. 2009) cert. denied, 559 U.S. 986(2010)and
cert. denied, 560 U.S. 916 (2010) United States. v. Murray, 2009 WL 138292 (N.D.N.Y. 2009), aff'd, 414 Fed.
Appx 318 (2d @r. 2011)

28 AE 292QQ, Amendeal Order, EmergencyJdoint Defense Motion to Abate Proceedings and Inquire into Existence
of Corflict of Interest Burdening Counsel’s Representation of Accused dated 16 Decenber 2014 & 26.

29 United States v. Watkins, No. 20100246,2019WL 937192 (N.M.C.C.A. 21 Februay 2019)

7
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to withdraw, finding noevidence tending o proveeither miscondud by thecivilian atbrney, or
an intent by the govemment to ake any action againg him. TheNavy-Marine Corps Gurt of
Criminal Appeds (N.M.C.C.A.) afirmed thetrial court’s fadual determination of “no conflict of
interest becatse it wasbasedon tre represenations d the RTC that he “ha no evdence hat
[the atbrney] had committed miscondud and no pans D pursue any legal or professonal
sanctionsagaing him.”3° Likewise, the Navy Criminal Investigator had indicated thatshe “had
no plns to nvestigate [the atbrney].3! In affirming tre trial military judge’s findings, tre
N.M.C.CA. held:

“Having acceped the military judge’s finding thet Mr. W was not

sugected of paticipating in any miscondwct and not he subgpa of any

government investigation, we are left to concludethat Mr. W did nothave

any conflict of interest that shoutl have peduded hisrepresentation of the

appellant. . . . w]hile Mr. W was emphatt about his sulgdive sense that

therepresentation involved aconflict, he was, after having been gven many

opporunities, unabé to articulate a course of action thatwas foredosed to

the appellant by virtue of his representation. We find that Mr. W’s

subective sense of conflict does not by itglf creae a onflict of interest

thatshoutl have peduded hispatrticipation in thiscase.”
Id. at 8; ating Tuerosv. Greiner, 343 F.3d 587,%/ (2d Ar. 2003)(deemination ofwhethe a
conflict of interest existstumns on aalysis of “adual dutes’ rather than a attorney’s subgdive
serse d canflict) (per Sotomayor, J.).

Additionally, Rule 1.16 of he AmericanBar Assaiation (ABA) Model Rues of
Professioral Condct, as well as the military sewvice-specific rulesapplicade o Judg
Advocatks reagnze that situations may arise wheran an attorney may believe that he a she is

ethicdly prohibited from representing an accused (dueto a @nflict of interest or other samne

ethicd congderation), bu is non¢helessordeed to continue representation byactribunal or other

301d. a 8.
3ld.
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compeent authority.3? In such situations, the lawyer is required to continueto represent the
accused, even if goodcause exists for terminating the representation.®® See also Hawkins v.
Commission for Lawyer Discipline, 988 SW.2d. 927, 93485 (Tex. Crim. App. 1999), car
denied, 529 US. 1022 (D00) (affirming diciplinary proccalingsagang an atbrney who
refused to continue his representation of acriminal ddendant, but noing thet the atbrney would
have ben shilded from ethicd reperaussonshad hefollowed thetrial judge s order).3

c. Disovery.

The Government mug disdo<e to the Defense the existence of evidene known to he Trial
Coungl which reasonablytendsto (1) negte the guilt of the accused of an ofénse charged, (2)
reduce the degee of guilt of the accused of an ofensecharged, or (3)reducethe punishment. United
Satesv. Graner, 69 M.J. 104, 107 (C.A.AF. 2010). Relevan evidencemears evidence haing any
tendency to make the existence of anyfad that is of congquerceto the deermination of the action
more profable or lessprabable than it would bewithout the evidence” Id.

Upon requet, the Government is requred to pemit the Deferse to exanmine sveralclasses
of materials which ae “within the poses#on, augody, or controlbof the Government, the existence
of which is known or by e exercise of duediligence may become knownto trial counl, and which
are maerial to the prepration of the defense or ake intended for use by thetrial coun®l as evidence
in the proseaution casen-chief attrial.” R.M.C. 701c)(1)-(3).

“T his materiality standard norrally ‘i s not a havy burden,’ rather, evidenceis material as

long as thereis a strongndicaiontha it will ‘play an important role in uncovering admssble

32 ABA MODEL RULES OFPROF L CONDUCT R. 1.16 (c); Modd Rules ofProf| Condud for Lawyers, Dept of
Army, Rey. 27-26, Rule 1.16(c) (28 un2018) Prof' | Conduct of Attorneys Pracicing Underthe Coginzarce &
Supevision of the JAG, JAGINST 58031E, Rule 1.16(c) (20 Jan2015); Air Forcelnstruction 51110, Pof'|
Resporsibility Program (11 Dec 2018); andCoag GuardLegal Prof'| Resporsibility Program, Rule 1.16(cY1 Jun
20095.

Iy

34 The languageof the Texas Rules of Professond Condud at issuein Hawkins wasidentically worded to that of
Rule 1.16(c)of the ABA Modd Rules Hawkins, 988S.W.A. at 937.

9
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evidene, aidingwitnesspreparation, corroboratingedimony, or asgting impeadiment or
rebuttal.”” United Satesv. Lloyd, 992 F2d 348, 351D.C. Cr. 1993) (quotindJnited Satesv. Felt,
491 F. Sipp. 179 (DD.C 1979) (inérnal citetions omitted)).

d. Burdens of Rroof and Persuasbn. The burcen o proof on anyfacual issue the
resolution of which is necessay to decide amotion shal be by a prepondence of theevidene.
R.M.C. 905(¢(1). The burden of pesuasion onany factual isaue the resolution of which is necessay
to dedde a motionshall be on tre moving party. R.M.C. 905(c)(2).

e.Oral Argument. The opporunity to present oral argument regarding pretrial motons
is afforded at the discretion of the Military Judge R.M.C. 905f); Milit ary Commisson Ruks of
Court(RC) 3.5.m and RC 3.9.a.

4. Analysis.

a. Motions for Reconsideration.

The Conmisgon condders both M. Mohamnad and Mr. bin ‘Attash’s mdions b be
requess for recansderation of the Conmisgon’s ruling in AE 613E615P, even though only tk
former explicitly sates as mwch. As a preliminary matter, the Commissiorfinds that neither
motion meds the sandad for recondderation, in that they do nd state rewfacs a law, cite rew
controlling case law, or articulate how the ruling results inclear error or amanifest injugice.
Assuning arguendo, however, abasis for reconsderation dd exist, for the following ressons he
Commissions origina analysis remains the same.*®

First and bremog, ater conduding a caretul inquiry, “this Commisgon isthoroughly
satisfied that no meamber of thefive (5) Defense Teans iscurrently, or likely to be under

investigation by hie FB or any other govemment ageng/.” By necessty, this determination was

35 Dueto the uniguenature of this situation, the Commission will exercise its discretion and readiress its prior
ruling. R.M.C. 905(f).

10
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macke largely baseduponex parte submssonsby the SR since theinvestigation is both
classfied® ||l s, the Cormisson’s deemination vas based upon readily
verifiable fads st forth in svorn declaraions, RT pleadings,and adetail ed ex parte
presentation. In contrast, Mr. Mohamnad’s and Mr. bin ‘Attash’s motonsfor reconsderation
rely upon“assumpitons’ thatthey are“potentially” unde investigation. As this Conmisgon
previoudy noted in bothAE 292QQ and A 613E/615R, conflicts of interest cannotbe baed on
“feelings fears, assumpitons or suspcions” See, e.g., Mossv. United States, 323 F.3d 445, 473
(6th dr. 2003) (naing that there is no “controlling authority to supportthe propostion that an
attomey’ s fearof investigation may give rise to acorflict of interest.”)

Mr. Mohamnad’s dated need for such an inquiry seans  be pemised ontwo points
(1) prior intrusons by he Government into mattes o the Deferse Teans; ard (2) a shge
sentencen paragraph 32 d SSG Brent Keeke'’s declaration where he sates “[ t]hey also
asked dout he other defense teams and otter defendants” 3 Based on this, Courd for
Mr. Mohamnad conclide they “may reasorebly assune thatthey are once agan, poentialy
unde investigation.”® This is aflawed assumpion. Even if (1) SSG Skede's datemat is
accuate, ard (2) “other deferse teans’ i ncludesMr. Mohammad s team at best this would
indicate thatinterviewess posgbly inquired into past attorney-client commurications 3 It is not
eviderce hat any menmber of any curentDefernse Tean is presently unde investigation — a fact

thathas been subgquently and emphatidly refuted. Coungl for Mr. Mohamnad may not

36 While members of the Defense Teans possess the equisite secuity cleaances, hey do nd necesarily posess
the requisite reedto know— especialy when conddering this @mmisson has &eadydeterminedtha no curent
member of the Deferse Teans is he sulpect ofthe investigaton.

37 See AE 615 (WBA) at 37.

38 See AE 615S KSM) a 3.

39 While this may raise a gparae issie involving Government acces  atiorney-client materid, it does rot by itself
establish that currert members ofthe Deferse are undeinvestigation. Additionaly, the SRT hasrepresertedthe
steps aken to ersure that anyatorney-client materid is completdy walled-off from either FBI agents or progautors
asociaedwith this case See AE 613A & 2.

11
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ressonably assume they are, once again, poentially unde investigation without ighoring the
findingsof this Commisson’s inqury as well as the vaiousdeclardions subnited by he SK'.
This anaysis also gplies to heother teans.

Deferse Counsgel rely upon he Supreme Courts ruling in Holloway v. Arkansas™ for the
propostion thatthis Conmissgon shoull dder to the Deferse Counsls deemmination egarding
the presence ba canflict asthey are bestpostionedto professionally and ethically confirm or
refute its existence. The Court s ruling in Holloway, however, is didinguishable from the
situation in the ingant caseHolloway involved an atiorney representing o déendants n a
crimina matte, notan atbrney who “subgdively feaed’ that he or shewas unde investigation.
Because the attorney in the Holloway scerario was in posesson of mog of the petinent fads, it
rationally follows thatthe atbrney would beuniguely stuated to assss he istence of a
possble conflict.**

Here, the Commisson facesan entiely differentisste — whethethe investigation of a
former membe of the bin ‘Attash defense team results ina paential conflict of interest for any
currentmember of the Deferse Teans. Gven the nature of the potential conflict, and the
sensitivity of the assaiated maerial involving an ongong FB investigation, this Canmissior—
asa recesity—mug take the lead in conducting this corflict inquiry.*? The Commission is th

neutral entity charged under therules to nake this assessament, and unike Holloway, the Deferse

40 United States v. Holloway, 435 U.S. 475(1978)

41 For further discusson of Holloway, see he SRT's response AE 615D GOV SRT), Reply by Specia Review
Team to AE 615 (WBA), Deferse Motionto Condud Thoroughlinquiry into Actud and/or Poertial Attorney
Conflict of Interest Pursuantto RM.C. 901 and Holloway v. Arkansas, 435 US. 475(1978)and to Gancé
ProcealingsPendng Inquiry, filed 17 &nuay 2019at 5-6.

42 See, e.g., United Satesv. Lee, 70 M.J. 535,542 (N.M.C.C.A. 2011) (ecogrizing tha “our system empowers [the
military judgq to hea and resolve professiand conflicts,” dueto the military judgés “soberand detched
perspectve.”)
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arenotbest postioned (©r postioned at all to do sa*® Accordingy, Deferse Counsd can and
shoul, rely upon hefindingsand determination of the Commisson.

Contary to Defense assetrtions, this Commisson neve promised that Defense conems
would be alleviated by the rekase & redacied information. Rather, this Conmisson endavored
to dowhat it could, within its autharity to release as mwch maerial as possibe without
jeopadizing || G \<ther was this Canmissioris
findingof no conflict in AE 613E615Ppremised on herelease of these redacted docunents
which the Deferse row claim are d negligible value. In reaffirming itseardier ruling on tre
record, the Commisson gated, “[tjhe @mmisgon did notorde the producion ofthese
doauments n furtherance of additional inquiry by the @mmmisson, butrather to assist in
aleviating defense con@ms, gven the unique natire of this case.” (emphasis addel).**

Although he Defense can and shoudl rely upon he Conmisson’s conflict determination,
it need notrely solely upon this Commisson’s ruling. As stated by tre Commission on
record, “the déense is privy to evidence sufficient to sipportthe @mmisson’s rulingand to
satisfy their own ethical obligations d ensuing they are canflict free? ° This eviderce includs
thefollowing prior to the 28 JAruary 2019 teaing:

(1) Dedaraion byFBI Supevisory Speia Agent John $ofer;

(2) Dedaraion byDaniel Purtrill, Diredor of Seaurity, Washingon Healquarters

Sewice;ad

43 Like the trial court in United States v. Watkins, this Commission macke the necesary inguiry into a pssble
corflict of interest. While in Watkins the milit ary judgeconduded the inquiry by taking witnesstestimony from the
RTC andNCIS agent in opencourt, this course of acton was nat avaialle to the Canmission kecawse ofthe
classified andlaw enfolcemert sersitive nature othe invegigaion.

44 Trarscript at 2219091.

45 Transcript at 22189.
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(3) This Conmisson’s diredion for arobug presentation of the fads and
circunmstancessuroundingthe FBI investigation.

The evderce ako ircludesredacted varsionsof the following snce the 28 Jaruary 2019 feaing:

(1) AE 613 (GOV)

(2) AE 613A (SRT); ard

(3) Dedaration from Army Counerintelligence Coordinating Authority/902d
Military Intelli gence Group caegorically refuting thet any other government agerey -
|

The Commisson reagnizes that the heaw redacions nade b sane d these naterials
limit their value to the Defense and thereby contribute © the Deferse Gounl's “subjecive feal
of investigation. Nevertheless, these redactionsare not abasisfor this Commission teither
prematurely order therelease of information to thie detiment of an on-going nvestigation a
delay these procealingsas the Conmisson has akad/ made a hiading conflict determination
with the benét of full access to thisnaerial.

Mr. Mohamnad alko claims thatthis Conmisson's ruling fail ed to addess“unrefuted
evidene that ressorebly pointed to renewed intruson by gvernment agents into he
confidential, inne workings of the defense.”#® This dlaim is both iracarate and fail s to
distinguish beaweena @nflict of interest and govemment access b protected attorney-client
mateial.*” As previoudy stated in AE 613E615P

“[T]he SRI has estabsined procedures to ersure that material gamered

during the couse of the investigation is €gregated from both he

Proseaution and ay FBI pesonnel aciated with thiscase. The SRT was

diredly involved within oneweek of the FBI opening the investigation and

took deps D ensure thow involved in the investigation, and teir
supevisors, were completely ‘walled off from ohe FBI pasonrd, the

46 AE615R & 2.
47 See generally United States v. Kelly, 790 F 2d. 130 (D.C. Cir. 19%5).
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Proseaution, and from anyone assodated with this case othe than the
SRT.”48

b. Motion for Discovery.

Mr. Mohammadhas filed to establsh tre rekevarce am matenality of the information
requested in AE 615S As previoudy noted, this Commissionanduded athorough inquiy and
unanbiguousy asued Coungl for Mr. Mohamnad and the other teams thatno @nflict of
interestexisted asaresult of theinvestigation. The Conmisgon went even ftirther with respect
to Counsl for Mr. Mohamnad’s ecific coneem by assuing him hewas in no way conneted
to the investigation.*® This undecuts te ned for Coungl for Mr. Mohamnad to condud an
independat inqury usng diovery involving an unrelated on-going nvestigation.

Although he Conmmisson remgnizes the Defense Coungls need to neke therr own
inquiry, such an inqury can—and in adtuation involvingan ongoinginvestigation, mug—rest
largely upon tte findings d the CommissionAs such, Mr. Mohamnad has failed to cemongrate
therelevance and meterality of producing this nformation for the sngular purpo< of validatng
the Commisgon’s inqury. Accordingly, in light o the Conmmisson’s continued finding hatno
conflict of interest exists, Mr. Mohammad’s motion to compel further discovery is moot.

The Conmisgon finds tlat further oral argument is notnecessary for theresolution of
this issie
5. Ruling.

a. The requess for further oral argument are DENIED.

b. As the Commission bs exerased its digretion to reamnsicer its ruling in

AE 613EH15P, hemotions b reaonsder areM OOT.

48 See AE 613H615P & 5.
49 See AE 613H615P 4 6. (“To the extent the ongoing investigation relatesto any Deferse Tean, it pertainsonly to
thehin ‘Attash Defense Team.”)
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c. Upon ecngderation, he Commission AFFIRM Siits ruling as written in
AE 613E615P.

d. Mr. Mohamnad’s request for an oder compelling the Govemment to produe all
information or doementswhich in any way relate to the investigation desribed in AE 615,
Attachment B, is DENIED.

e. Mr. bin *Attash’s moton o cancel all proceadings unil such time asDeferse Coungl
have adegate information ard fact to persorally asess the presence ba conflict of interestis

DENIED.

So ORDERED this 20thday of March, 2019.

sl

K.A. PARRELLA
Cobnel, U S. Marine Corps
Military Judge
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