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i . ~imelirtess 

~ e Prosetutiootirriely fil~ this Response pursuant to MUitary Conuni~sions Trial 

Judiciary Rule ofCourf(''.R.C;") 3.7. 

2,. ~elicfSougbt 

'~ e Prosecuti.on respectfully r.equests that ihe)Vlilitary Juc\ie order the Defense to. 

compiy with S.ection 949.p-~.(a)(l).ofthe Military ,CommissionsAct~f2009 (''M.C.A.~') and 

Military Comnµssions Rule ofE:vidertc.e (''M.C.R.E. ") 505(g)(l ), wtiiGh requkii'the DefeJtse to· 

proviAe.the Prosecution.. with particuliiri.iedrn>tice 0f tbe clas&ified in!onnation it reasonably 

expects to·diselose in connectii;)nwithapretifal proce.e4ing. The Pr<isecution also respectfi.ti.ly 

r.equcsts that, under ~ection 949p-S(a)(l) of the.i'ytC.A., the Militacy Judge. specify the time 

withir! which the Def(;)nse must provide su.Gh ;particularized notice. The Military Judge·~tiould 

reqwre the Defense to. pi:ovide the notice, absent extraordinary oircum{tances, at least t\lirty days. 

before a pretrial sessipn is scheduled. to begin. 

~ itirtg his ptevibus and ne'1(ly fil~ rv,.CJl.E. 505(gJ(l) no.tic.es, Mr. Ali moves tb 

Military Mtge to ~bd1,1ct an.R.M.C. s:os(l1)(1 )(A)' hearLng. The. Prosecution iigrees the­

Conunission. should conduct ap. M.C.R.E .. 505(4) .bearing on· the M.C.R.E .. 50$(g) notices. for the 

moti(:)os .. o:ii the Januarx~Febr.uary 2019 do.cket to determme tlie u~, relev.ance, and a~ssibili.ty 
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of cfassified infonnaJion. The Commission should.do so only·for cll]~ified information the 

.Ace.used have notified the Prosecution .in. w,itipg tli11t they reaso~bly expect to disclose in 

connection with the Janual')'-Feliruiiry,20 19. pretrial prol:eedings. ·the Military fodge:shouid 

prohibit the discloswe of any classified inf onnation for which the-Accused have not provided 

advanced part.icularized notice for these pretrial proceedings in accordw1ce with 10 U.S.C. 

§ 949p,5(a~(i). The Prosecutio.n also agree~ witJ:i the Defense, that tbe 'Military Judge .sho.uld, 

c<in<;luct 1he· hearing -and rule on the use, relevance, and admissibility of.properly 09ticed 

classified info{Illation before any further proceedings on the upperlying pleadings. The· 

Prosecution t.cquests that, as required· by 10 U.S,C. § 94.9p-6(a)( 4), upo.n completion of the 

subject bearing, the Military Judge .set forth the basis for his ruling in writing whether each item 

is rel~vant and admiss~ble for puq,ose.s of the pretrial. proceedin_g. 

~ .he Prosecution also respectfully requests that the Militaty Judge conducf.the. hearing 

in camera under 10 U.S.C. § 949p-6(a)(3). Alihough ¢e.Pros~tion disagrees with I.he Defense 

ihat.lhis in-chambers hearing constitute~ "closure" (see· AE 61 lM' (AAA) at 1), the Prosecution 

joins the Defense in ~king the Military .Judge to nnrrowf y tailor the hearing as necessary to 

prcve11t the disclosure of eJassified irifonnation. To the extent the Militllr)' Judge rules ilµt! the 

classified infotniatiO'n is relevant.and,adinissibl~l the Military Judge should npt imJOediately 

close the courtcoom under Rule for.Military Commissions ('K!vL.C.") 806 for ar~ument on the 

merits of the- sub~tantive motions, Rather, as.reqµired by 10 U.$.C. § 949p-6(d), the Military 

Judge sbQuld fifst give the Prosecution the opportunity (o seek alternative procedures for 

disclosing the: classified i.nfonnation. If the Military Judge authoriz.es the alternative pro.cedure.'I, 

no closure is nccessat)'; the parties may present their .irgu.ments ii) open session. 

3. ~urden of Proclf' 

~ the moYing party, the Accused oear the burden _of persuacling the Commission, by 

a prepoilderance of tbe evidence, t_hat it.should grarit their requests fqr reli.;f. See-R.M.C·. 

905( c)(I)-(2). The Prosecuticip J:i~ewise bears the burden of persuasion with respect. to its ov..-n 
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.requests for (elief. Tlie Accused and the Prosecution: al59 .·bear the b~rdep of'proving, bY, !3. 

:pn;~tl.derance of.the evidence~ any ''fattlialjssue the re~oluti0n of-which is·ne.c.essary" to 

res0lve fheii' respective ·r~uests for· relief RM.C. 9(15.(c)(l)-(~). 

4. ~acts · 

"""'n hls motion, Mr,. Ali.lists sev~ral notices filed under. M.C.R. t. 505(g)( I) that notify 

the Comniission and the i>.rosecution that the Defense expects 10 disclose classif1e~ information 

'iirconnection with the Jai1uar'y7Fel!ruaty 201.9 pretrial.pr.oceedings. See AE ·6-i 1M{AAA) at 3 

(l'istibg notic.i:s).1 The J>ros.ecutibn also filed an ·additional M .. C.R.t. 505(1i)(2)(A~ notice not 

refleJJted withihAE 6l'IM (AAA). S,ee ,AE6l6E (GOV). On 22 Jabuary2019,Mr. Ali moved 

!)le Comntission:for a)l M.C.ILE. 50S{li)' hearing in connection with the M.C.R.E: 50S(g) notices 

listed fu his motion.- AE 61 lM (AAA). The Prosec1,1ti(mjoins Mr. A)i'srequest for.a hearing on 

these notices and asks the Comt:11ission to conduct th.i$ hearing in. ca,l'J~rq and to conduct an in 

camera hearing .OJ). all Qth~r M.C.R.K S05(g}notices foi; the motions on the 'Jan.uarY-Februarx 

2019 docket. 

S. ~ aw and Ai:gwttent 

1. ~be M.C,.R.E. 5!JS(g). Notices 

A~ertai0De.f1:~Notices Fail tu·Comply witb the M.C.A.'s 
Partknlarity Re9uitement 

~ ie M.C.A, and'M.C.RE:505(g)(l) provi'de that 

~ i]f an accused l'easonably expects to disJ;lose, or to cause tlie. disclosure ol 
classified ihfonnation in any maruier in connection with any trial or pretrial 
pfocee4ing .iµvolvitig the prosecutiQn of sµch an accused, the accused shall, withlu 
$e ti:nie spec~fi~ bf: the. .mil!t;µ:y ju(lge ot, where, ~o tin:ie is sp~~~. within 30 
~s b.efqr~ tnal, notify the lr1al.counsel and the nuhtary Judge-m ,'>.'.nt'mg. 

-~ ithin tl).e_i)efense motiQn on page 3, Defense. counsel for-Mr.Ali Ii.st four prioi· 
M.C.R.E .. 505.(h) rulurgs issµed· by the Comm'issfon: Howe;vet , it should be noted th.at tl).e li.SJed 
Commission rulings do not.pn·compass AE 118K (AAA),.AE 133Ccc; or.AE 5610 (AAA) .. . 
·Given this, these, notices will still require t;his Cominission: to deterjnin_e the JISe, rele.vance, and 
admissibmty.ofthe·classified inforniatioil t_be iiotices.cortiain. 
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The '\notice shall 'include a brief description. of the cla:ssified information:' IO U.S:C. § 9'49p-

5(a){l); qctqrdM,C.R.E. ·505(g){l). The description " 'll1US1 be pai,1icularized, $etting forth 

spedficallj the classified. inform:anon which·.the defe!).dant reasonably believes necessary to his 

defense:'" M,C.R.E. 505(g), DiscussiQn (quoting UniredStateS v. Collirz.\·
1 

720.F,2d 1195, 1199 

(1 Uh Cir. 1983)) (citing United States v . .S/1'/ilh; 780 F.'2d.1J92, l LOS- (4th ·cir. 1985)). The 

statutory. sanction for failing to ctJmpJy v\ith,th.e notice requirew.ent is that. the Military Judge 

"may pr~qlude disd'osure of any classified information not made-the s'ub'ject of 11otificll,tion," 

IO U.S·.C. §;94-9p,5(b)(J.). 

' , :.,_, c;everaJ. of the Defense notices fail to ~ tisfy this parliclllatity requirement.p~ause 

they simply cite motions, dedaratioos, meroonµida, and transCl'ipt:;-in their entirety, but fail to 

id~ntify -whieh particular portions of tho.se (loc:umenis' fhe, Defense intends ·to use. The follo~wg 

n_otices are therefore deficlent:· .AEJ3JCCC (MA)_; AE 5.74H (AAA); AE 57~E (WBA); AE 

S99D (WBA), Whil~maintaining.its obie<;:tions to thei:e notices, the Pro.sec~tion is ayailable to 

1neet with Defense counsel betore the M. C.R.E. 50.S(h). heariag to. identify what infonna1ion the 

Defense seek,s to use and to d~teimjne wl:)ether 1he 'Defense:.can use undassi:fied.or other 

alternatives Jhat wquld av,oid closure. :aecause lhis :process '.takes·tiine (as discussed more 

.below),'J1a\'ing pa.rticulari-zed notice at least thirty days before.the ~essi9.ns·begi_nis nece$S8l)'. 

~ ti!i, failure. to satisfy ihe:p~6cularity te(loiremel).t' impairs the rnilitiiryjudge' s. 

ability to rule on·tne infonnation'S:relevance and E!dmissibility iittbe M.C.R.E. 505(h) hearing. 

And. it prevents the gp'feflllilent from 0$Sessing the danger of disciosing. the infortnatfon and ftoqi 

"ch09s[ii:ig] ~ .alttmati,ve course that ntin.imizi:s lh.e tl:u:ear,to n ational secutity." Uni(ed States v: 
Ba.diq, ~27 F.id l4$.8, 146S (11th Cir, 1987) ( citing Collins, 720 F.id a\ U 97) .. ''Oqviously, 

y.,ithollt sufficient notice that sets fonh wi~]J. specifi~'ity the clii&sjfjed . .info.rmation that the 

defenoant reaSOnably 1:/eliev~s necessary to his defense, the go~ernmentis unable to. weigh the 

c.oSlS of, or.consider alJematives h:>,.disolosureY Id 

~ ut with sufficient notice, the, Prosecution is able-to review the G!assified. infor'm.atiofl 

\\<ith an ori,ginal cias:iification authority to verify its classification level rotd, as is its right, seek 
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alternate procedur~ fur its discl.os.ure that pro1tide the Accused ~ith "substantjallythe same 

ability tq make [their] defense as would disclosure of the specific classified.infon'\'lalion." 

lffU,S.C. § 9~9p-6(d.)(2); M:c1~ .. E. 505_(h)(4). The M.C.A. and M.C.R.,E. tl1us prohibit an 

accused from d1sclosirig, or causit1g th_c discloswe Qi~ cliissified· infonnation until (1) proper 

notit.e has been given and (2) .. the United States has, been affor-ded a reasonable opportunity to" 

{a) seek µ detemtinatiorr as fo use1 relevance, -and admissibiHty of that ~1iforrnati.on in an 

M.C.R.K 505(h) hearil)g and (b) appeal suc;l;i a determination. 10 U.S.C. § 949p-5(a)(2): accord 

MC.R.E. 505(g)(l)(B). 

'~ the past, wi\e,e the D efense .has given the Prosecution advance particularized 

notice, tlie parties have been able ro resolve ·is~es regarding the use of classified infonnation 

betore the pretrial proceedings_. (Such Wll$ the ca.se with.AE. l 18C and AE. l3JF. for .example.). 

This can, at times, obviate then~ -to conduet an M.C.R.,E. 505(h) hearing befort:: each ciral 

argument on·the merits of on underlying pleading, and it avoids unnecessary dosure of the 

proceedings under' R.M. C. 806. For example, having aQ.vance .notice of the .specific. inforr!lll1iou 

the Defense intends to use,.the Prosecution has-been able to-1/uggest various unclassified 

alternatives that would enable the.Defense to c;ffecti".ely advocate their position without d osing 

the procee~Jngs or excluding·the Acc;useq from the courtroom. But for the Prosecution to do so, 

the Def1ms~·mu~t narrowly"tailor their· notices and·provide the specific·portion of the classi114,1d 

information·thcy intend tollSe. 

~ 1othei' way to ob.viate ·an M.C.R.E. SOS(})) bearing and ma~imize openness of the 

pr<iceedings: is forthe.Detense, in instances when they want to·use· classified documents, to 

simply sub1µ.it the classified iafo1D1alion as it would IIIlY other appell'atc cxh1bit for tJ1e Mi[jJacy 

Judg'<'s eonsideration- us 11 cla~sified attachriteiit to a pleading. The Trial Judiciary Rule& of 

Court peon it the parties 10 do. so;.they even dedicate a·separate Section oftheparii'es' briefs to 

·"Wimesscs and Evidence·• relied upon to support thttir argument$. 'See R.C. Fonn 301 Format 

for a.Motion. In that. s.ection, the Defense could reference (in an unclm;silied manner, as 

necessary) tlie clas.sified'infonnation they want the Military Judge to consider an4 then simply 
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attach ij.as .a classified, in cc,mera and under seahx:hibit to the pleading for. his consideration. 

D.oiug SQ woJ1fd avoid having t0 d ose the j)rbcee~ings for ora.I argument- a.me~od of 

argumentation that, in.any e'vertt, "is within the sb\e di!;cretion of t)1e-.Military !udge" to grant.and 

us113Uy unnecessary for ai:gu,ment on 1>1hat often is an U1$ignificant am.oru1t of remainini 

classified information. R.C. '3.5,m. "The Military iudge should ~void closute :of the ptoc<:!edings, 

authorizing it only·as a.tast reso1t an4 riot. siinpJy for oral argumetit1hat touches upon the 

.cl~sifie4. mfonnation at .issµe. 

~Regardless, an M.C.E..E. :S05(g),notice is the "centraJ docwnent""in theM.C'.A.'s 

classified-inlormatlon.procedures, .as it is in the clas$ifie<l-irifomtiition procedures of their, 

progenitor,: the Classified Inf0rtnat1ori P'rocedm:es Act("CIPA"). See, Collins, 720 F.2d at 1199 

(c(ting GIP.A).. To maxiI~e its-illtenile~ purpos.e, the Military Judge should order ihe Defense fo 

comply wjtl). i:h_e" .M.C;A .. and M.C.R.E. 's particularity.requirement. Jt shouk! also·specify the 

time within which the Defense must ·provide pa:rticularized, 11oticeto the P.rQse_cution. fu_previous 

pretrial sessions, the Detertse coiltimie~ to file-M;C.R.E. 505(g) notices. up to one business day 

before r!lose sessiotrs \ve,e-sc~eduled t9 begin, and dudng the sessions· themselves:as well. See; 

e.g. , A.I;'. 399L (~At; AE 579C {KSM); AE 538F (W-SA). But Section 949~5(a)( l) tequii.es 

an accused to provide pactioularized notfo.e ''within the ·14ne i;p~cified bY. t)le militar.y juqg~ ot, 

where no time is specified1 within 30 days befoni trial:" Accor.4M:.C.R.E .. 505(gXl). 

~ ltlioush the refoten~ point fc:ll: the JD-day dea41me .is tri<ll, the deadli.J)e recognizes 

the importance of prq¥idrng sufficjimt advanee. notke to the. Pr-0secutio11. /Jadi<1;, 827 F.2d at 

1465 ("The thh'ty-di;ly tune name is int~nded to ,g.ive,the government the oppottur;tlty to as.certain 

the pptential harm to national sec.urhy; and to cons1det·various 111eans qfmitiiiniziug the cost qf 

disclosure. Any fonn tifnotfoe provideq less· t!WJ thirty clays ptjor .to tria:l el early does n.ot 

.pefinit the_.goverilrilent to 1/-CCOniplish (his objective..''). This. no)\ce .is no.Jess important in 

pr~trial proc·eedings because, as discussed above, it $erv.es the same.objectives. To aflow it to 

accomplish lh!alse objectives of givmg the Prosecution an opportunity to ascertain the potential 

harm lo naiional security and propose alteinate, proced.ures that could o~viilte the. need for an. 
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M.C:R.E. 505()i), hearing; the·h1ilitar.y Judge shouid henceforth re.quire the ~fense fo provide 

the 1\citiue at-least thirty days before a pretriit[sessi<.m·is sch~uled,tq begin. 

~.~.C.}.t.E. S05{h)(2)(A) .Qoes Not Oblige t'lic.Pi-osecutioo to Identify 
Which rnforma.tiol! Ni,ticed J,y tbe,DefenseJs Class'U'ieil Information . 

~ii~~ The Commis.sion ·should reject the Defoi:lse· request to co1ltp,el the Prosecution to 

identify which classified informaJjoi'). noticed by the Defense is . .class~ed. The Prosecution 

disll.g'r~esthat a plain reading ofM:C.R.E. 505(h)(2)(A) ·supporfs'imposing such an obligation on 

fhe Prosecution. Even Jf.it dfd, fue.Prosecufa;n could ·not reasoliaqly fulfill that obligittion.nete 

because the.Defense firils to identify "Yitb partjculaiity the dassified.infonnario.n at issue. The 

Commis.sion should not p:erJ11it..tbe.D¢fetJse to simply· give noti.ce fuat it intends to disoh,se, or 

cause.·tb'e disclosure o~ "aU infoJ.mation marl:\:e¢1. fl.S or determined to be classifkd'' in one of 1heir 

filings. See, e,g. , AE 35DCCC {AAA) . 

. ~~,. .'.his is .especially true in this Military Commi~fon (as opposed fo mo.st.CIPA cc1Ses) 

because the Defense has the iridepe11dent ability to yerify, i11 a·privi'leged m8Jlller, whether the 

i¢onuation is clrui$ified by J.ifil.izing its ,govemmeqt-funged Defense Secµrity Offi:ce£, wh'o. may 

. submit. documents to ·the·Chief'Secucity Officer, Office of SpeGiai' Security.;·witb a request for 

classification review of the materiaJ·s it seeks tc:rdi'sclose,. See AE 013BBBB at'![ 4 . .(!i). 8ecall$e 

the Defense has the ability ·ro secure. elassificittioq: rev.iews of thei·r work product, it also .should 

have th'e obiigation to qtili.i.e that pr.cicess bef'ote providing M,<,;.R.E. SOS(g) notice, as it could 

ol5viate the ne~ fo; { o~ at lea$t dramatically limit) an.lvtC.R.E. 505(h) hearing. the Prosec.ution 

sl\ould· not be required to. conduct such a ·classification review:of ei1tire filings.following. 

MC.l,l.E. 505{g) notices inafoften come.~hortly before.st:heduied h,ea.ririgs,·wli.en it i~.orily Q1e 

Defense who knows exactly what inforrn,ation contained v..ithin these filings it truly intends to 

US!'J and when the Defense l~as' the apility to obtain thE\-proper class,ificaiion of that information. 

See, e.g., A,E 031XX (lvUH) (descri6ing1he (:ias~ified infonnatior! as "infotmation the 

Goy~mme.nt.recently disciQsed under an AlJemaii'-'.e Compensatory Control Measures {ACCM) 

progran:i"). 
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,~, !Also, although the Defonse.is c.orrecdhat M.C.R.E. 505(!1)(3) tequfres trial courj.selto 

work to e.nsure. e,lidenc1:f''is.d.eolassified to tlle rqa,dmum extent pQ.ssible'' (AE 61 lM (AAA) 

at 5), by the .ru1e•s speeific tei.:ms, this re'q oirem~nf .applies only to "eyl.dence lhat may be used at 

tria/"-notfor pretrial pre<;eedjn~s. M.C.R.E: SQS(aJ.(3) (emphasis added), Foi al.ltliese 

.reasons, the Commis.sion should deny'the-Deferise ·requesf.to comp.el the Ptosecµtfon to idenjify 

wlifoh classified information neliced by.the Defe~se.is clas~ified. 

II. ~~e M.C,.R.E. ·505(h_) Ueadng 

A.-~he· Pro.l!e.cution D9e$1'iot: Oppo_s,e. tJ,e l\1ili(11r.y judge Condutting. an 
M.C . .R.E. 505(h) Hearing 

~iile maintaining it,s objection to. the.notices, the PrQsecution does.not oppose .. the . 

. Defense request that the' M.iliiary·Jud~e, before .. conducting furthet proceedings 0~11;he'uhderlying 

_pleadings, conduct a hearing under R..M.C, SOS"(h)(l )(A;) to determine the use, relevance, and 

admissibiliry of classified information becaµse .one ofthe parties. h.as re.questeq t!:ie \learingl)J'ior 

lo argumtnt in the Januaty-fepnµuy ~O 19 hearings; The.M . .C.A. and the)v1.C.R.E. provide that 

on~ .either P.~Y requ~sts.a hearing under,) OU:.S.C. § 949p-6(a)(l) or M.C.R.E, 50S(h)(l)(A) 

res.pective.ly ,· "the military judge shaH conduct such·a hearing and shall role prior to conduc.,ting 

any further proceedings." .10 U.S.C. '§ 949p.:6{aX2); ai:cor<I M.C.R.E, 505.(h.)(l'.)(B). Mr .. Ali has 

r~quested the 4eariQg, ~o tQe M..-C.A.. and M.C.R.E. 1:eqnire the· M.il.ita.cy Judge to· conduct the 

heari,ig and to ml~ before. conducting any furtb.er proceedings on the pleadin!l" that is the subject 

ofihe reque~f; Se.e 10 U.S.C. § ·949JJ-6~a)(2); ,M.C.R.E. 505(h)(l)(B). 

~US. ifhe:Military fodge should conliuct the hearin,g however only for cl~sified 

informati"on the Accused have not ified the Prosec1.1tion in wrilio.s, that thfiy rC11sonably expect.to 

disciose in. co~ectio1,1 With i)le -JanU¥y-februa:ry 20l 9·preirraLp.roce¢ings. T11e MiHtal): Judge 

sflould not ho!<;!. a. hearing-~ndthus:should prohibit.the discfosure· of any classified­

inforroation-for which the Accused have not pto-vided. advance notice iti accordan-ce wjth lO 

U $.C. § 949p-S(aXl ). The M.C.A .. prohibits fli1 -a-ccused fro.111, disclos1ng, .or causi,ng the 

.disclosute- of,. classified in:foima'fi'on_in con.nectio1t wjth a pri',ttj.al procee~ing-.until at least notiE:e 
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h;is betm given in accortlance with 10 U.S.C. § 94'9p-5_(aKl). Ul U.S.C. §.°949p0 5(b); accol'd 

·~·1.C'.R:E.: 505.(g)(l)(B). For the reasons discussed abov.e, notice is a .critical compo11ent ofthe 

M.C.A.'s classified0int'omiation j>r.ocedu,res. To the e~tent thef.\ccµise4 ask to.disclost.classified 

information for which they have not pro,•kied proper notice, the Military Judg~ should deny 

~ose requests. 

B. ~he J>ros-ecution Requests thaftbe .Military Judge .Q:old the Hearing 
l tt Camera · 

~he Prosecµtion.respec:tfully requests that the Military Judge hold the M.C.RE. 

505(h) ~e!lring In camera. Any hearing; held under IOU .S.C. § 949p-:6 (or its corr~spondjng. 

rule,:M.C.R.E. 50S(h)) ''shall be held in camera i( a lmo~le.dgeable Uiiited States,nfficial 

possessin~ authority to classify information submits to·the mi,litiiry judge a decl11r,l!tion that.a 

public proce~_ding.may i;esult in the disclosure of classified information.'' 1 (j U 8.C. § '9'49p-

6(a)(3); accordM.C.R.E. 505{h)(I)(C). B~ause.a knowledgeable United Sfates·official subrilifs 

such a declaration, the Military .judge-should hold the hea:ripg ii1 camera. See A~ac\ii'.ne~t C, 

Classified E-xParte Filing oflJriredacted D~clamti'on Pui;suruit to M:C.E..E. 50:5(h)(l)(A}, (SY 

(24 Jamtary 2019.) .. Althougli the·Ptoi;ecution 4isagr~s "'ith the·Oe:tense tbattl1is in-.chambel'S 

hearing co1\stiMe;;· "cJosure;, (Si?(? AE,61 JM (AAA) at l), the Prosecution Joins the Defense in· 

11.'lking the Military Judge to natrowiy-tailor the hearing to the: exient riecess~' to prevent Jhe 

discfosure·ofclassif1ed information as the Militar;y Judge "make[s] alldeterminations c~mceming 

the. use, relevance, or a~m,issibilicy of d .ii$sifiedinforination·that would-0tbe.rwise b1;: made 

dufiAg th.e trial or"pretrilil proceeding.'' 10 U.$.C. §'949p-6('a.)(1); ac.cordM.C.R.E . 

. S0"5(h)(1J(A). Al:\O, i,iS. the Acc:,used v.iill often not 'b.e present'ror·the M.C.R:.E.505(h) hearing, 

these.hearings.should, inthe future; o~itrin the Washington, D.C. area prior to. tr,a.veli!lgto 

Naval s·tation Guantanamo Bay; Cuba. 
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C. 1~he. M.C.A, and M.C .. R.E .. Establish:the,P-rocedures for Conducling a 
Hearing to Determi.ne tl!e Us.e, Releva11,ce, and Admissibility of Classified 
Information 

~ he military judge condu«ts the M.C.R.E. 505(h)hearihg ''tomake ati detemiihati'oiis 

conce.ming th~ use; relevauc.e1 or adrriis'sibility of classified information thafwould otherwi),e l>,e 

made during the .. , pretrial proceeding.;, 1.0 U.S.C, § 9.49p-6(a)(l.); M.t::R .. E. $Q5(h)(l)(A). 

M.C:R.E .. 505, )i)ce CIP.A, ".does not clu!nge the ge:nera1Jy al.'plicable. ev1dentiary rules ·of 

admissibility;bur rather a lters the iiming of rulings as to i:I<lmissibilify to require tlrein to. bema~e 

before the-trial" M.C:R.E. 505(h)( 1), Disctissio!} (internal qµotiit ion. rriark:s and .citation 

.limitted). N the M.C.R.E. 505(h) hearir).g, "the co11rt-'is to hear the arguments-of counsel, and 

then rule ;whether tb.e ela.ssified information identified by the defense: is relevant under the 

staQdards.oftvfil. Comm. R. Evid, 401.'' ld. And.1fthe·militacy judge.con:cfudes- the c;lassified 

informiUiotl JS retevant,,it must then determine wlietber it is admissible as evide11c.e. Id. For each 

:item of-classified 'infotmation, the military judge must make t}je detennination,c;-and i;etfort!i 

1he·basis .(or them-in writing: 1.0 .O.S .. C. § ~49p-.6.(a:)(4); M.C.R.E. SOS(h)(l)(D). the military 

judge ni11$ ipake·the determinations ' 'prior to conducting ar.i.y further ptoceedings!' 10 U.S.C. 

:§ 949p-6(~)(2j;M.C.R.E. 5050:J)(l)(B). If the :military Judge deteimip.es 'that the dassified 

information is notrelevartiand admiss.ible, !ruit-determiniltion conclude~,the matler; the D.efense 

cannot dfsclose. the. information, 

~ut if t}ie military j~1dge deterrni.nes. 'the classified 'information is relevant and 

.~dini$~ible, the militaryjudge's:'inquiry does not end there. UP,on sucli a detetmi~tion-an¢. 

before clo-si11~rthe proceedings. undet R.M.C. 806--t!ie military jiidge must give the government 

an opportuiiity tc;, 1nove to· substitute the classified inf¢rmation for.. (1) a state)ue11t ad,mitting 

.rerevant facts that the classified in:(onull,t,iQn ~Quld t~nd to pro vi:, (~) a summary ·oft&e classified 

infomlf,ltion, or (3) '\~y ol4er-procedure.ouedaction limiting the disclosure of speC!fic classified 

inform~ion," 10 U.S.¢. § 949p-6(d.)(l).; M.C.R.E. 505(h)(~)(A); M.C.R.E. 505(h)(4), 

Discussfon ("In many cases; the Unitecl States ,,rill propose a ~dacted vetsioh of a classifi.ed 

document as a. substitution for the oiiginal, haying 4t:l~ted'only non-relevant classified 
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infonnation."). The military judge must hold a hearing on the motion. l O U .S..C. § 949p,-

6(d)(3); M.C.R.E. 5ij5{h)(4)(C). 

~ ft.er tbe hearing, the rriilita\'Y. j_udge "sh11li grant such .a mQlion of the triul counsel if 

the military judge finds that the statement, summary, or other procedure or redaction will pro~ide 

tne defendant ·with Sl!bstaminlly the sam11 ability to make bis defense as would disclosure ofthe 

sp...>ciJic classified information.'' 10 U;S.C. § 949p-6(d)(2); M,C.R.E. 5.05(h)(4)(B). Tf the 

military j udge approves alternate procedures, the Defense can use it to support its argument in 

open session. lftbe militmy judge does not approve tl1e alternate procedure, the government can 

appeal the de~ision o,, if it decides.not to appeal, mo:ve the M iihaty' Ji1clge tc;i close. the courtroom 

und.er R.M.C. 806. 10 U.S.C. § 950d(a)(4); ·see M.C.R.E. SOS(g)(l )(B)(ii). In accordance with 

the M.C.A. nnd M.C:R.E., the-Prosecution, thus.;respectfully requ~ts that, if the Milit.ar.y Judg~ 

deteimines the classified information is relevant and admissible, he give the·Prosecut ion the 

opportunity to seek.substitutions and other relief before closing the proceedings. 

6. ~ onclusiun 

..,.rl1c Commission, should (1) req\~ire the Accused 10 provide the Prosecution with 

particularized notice of clossified information it reasonablr expe;;ts to disclose in connection 

with n;pretrial proceeding (only afte~· the Defense firsls utilizes its classification.review 

procedures· pursuant'tq Th(rd Amendesf Protective Order #1); (2) require the Accused 'to provide 

the notice at least thiny days b;f0re a pretrial session is scheduled to begin; (3) conduet ·an 

R.M,C. SOS(h)(l)(A).hearing in aam(lra and before furtht:r proc.eedings on the.Ul').derlying motion 

to detennine the use, relevance, and admissibility of classified information-but only for 

classified information the Accused have sufficiently notified the Proi,ecution in writj°ng that they 

l·easonably ex.pect to disclose in CQl)Jiection with'the.Januai-y~Pe(miary.2019 prel'riaJ 'ProceeEl.iiigs; 

( 4) set fortln he basis for its ruling in writing whether each item"is relevant and admissible; and 

(5) to the e,n.ent the .Commission rules that the classified infonnation i.s relev.ant nnd admissible, 
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it should gjve th~ Prosecution the opportunity to seek alternative procedures fot disclosing the 

classified infonnation before d osing the proceedings. 

7. ~ral Argument 

~ e Prosecution does not.request oral argument on this pleading. 

8. ~ itnesses ~nd Evidence 

<~ The Prosecution relfos·on Attnclunell't C, Classified fa Pa1.1e Filing ofUnredacted 

Declaration· Pursuant to ~.C.R.£. 5050i}(l)(A), (C) (2.4 January 201"9). 2 

9, ~dditionnl Information 

~ t this time, the Prosecµtion does not.offer additiqnal information to suppart tllis 

response. 

10.~ttachments. 

A. 1""'Certificate .of Service, dated 25 January 2019·. 

B. ~ ilcf.ed Declaration fursuant to M.C.R.E. 50"5(h)(T)(A), (C) (24 January 2019). 

-C. '"""Classifieci Ex Parte Filing ofUmeoa,cted D'ocl!lration Pucsuapt tQ M.<;:.R.E, 
505(h)( l )(A), (C) (24 January 2019): 

Respectfully $uhlllitted, 

llsii 
Clay Trivett 
Managing Trial Cpunsel 

Christopher Dykstra 
Major, USAF 
.Assistant Trial Co.unst!I 

Maj"k Martins 
Chief .Pcose·cu!or 
Military Cotmoissions 

2 ~ Attachment C is submitted ex parte and under seal- consistent with the justification set 
forth in Attachment A to AE r33B, 
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~ Lij CERTIFICATE, OF SERVICE: 

~ certify th~t on the 25th day ofJanuary.2019, l fi led AE-6 1.lO (!}OV), GoveiJJ.mel}.t 
Respqpse To Mr. Ali's Motion For An M.G.R.E. 50:5(1i) Hearing, wi~h the Office of Mili tary 
Commissions Iriq!Juiliciary {Uld I served a copy on counsel ofrecqtd. · 

Filedwtth TJ 
25 January 2019 
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Christop.her Dyk$tr.i: 
Major, USAF 
Assistani Trial CounseL 

ee1JPll!!1 a.i, cl!SJ1 Jerem • 

UNCLASSIFIED//FOR PUBLIC RELEASE 

Appellate Exhibit 61 1 O (Gov) 
Page 14 of 20 



UNCLASSIFIED//FOR PUBLIC RELEASE 

66141 1151!14 I IALJJICOI OICIC 

-tt;;-ATTACHMENT B 
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foJifet:*8SIP.fflfJ 
CONFI:E>ENTJA..UJNQmR.l\l. 

MILITARY C_OMMISSIONS TR,iAL JU,l>ICIARY 
·GUANTANAMO BAY, CUBA 

:UNITED STATES OF AMERICA ·!o' ll,EI> EX .11,1R~'Ji.', I!\' CHIE&4:, 
AN» UNi>ER S&l.L . 

v. 

KHALID S~J~~~OlI~~AD; 
Ail: 6ll(,) ~GOV). 

W A,LID!VRJHAMMAi> SALffi 
MUB.ARAK DIN 'AITASa ; 
RAMZI.B:iNALSHIBH; 
ALI ABDUL AZIZ ALI; 

.MUSTAFA AHMED AI>AM AL 
. HAWSAWI ... 

Atta~hme.nt B 

~ claiation Pursuant. to 
M:C:.R.F- S05(h)(1)(~) 

Jan.uar.y 24;-2019 

(U} ~ I, [REDACT.ED], hereby declare ;10.d state-under penalty of perjury: 

j -~~ °I; (REDACTED], a kno\vledgeable United St(lte~ ol'.ficiial with 

original clils~ifi:clltion authority, submit ·this certification puti.uani to M.C:R.E. 

5QS(li)(lJ(A), (C), ~·hicli authorizes trie to r!l4uest that a ·1tearlng_ be held i11 

camera and th(lt ihe mins.crjpt .of the iTJ camera hearing be .seal.w. 

2·. ~ The matters st;µed b.e.reln are based upon my know.l~g~. upon revie\v lllld 

ccin~idei'ation of docun!ents and i.ilforr.ilation i!vailable co m.e 1n- my qfticial 

·c.apactty .as. ,a knowltdgea~le United States .official \vith original · classificatien 

aulhori\y, ·arJ!i di_scussiops tl)aU have had with other United States officials with 

kriowledg~ of th<! materials . 

3 , ".i"'T'Ali. Abdul Azi7. Ali has re(juested a hearing i.n qii~ 91se: ~nder M.C.R.E. 

505(h)(J)(A)- so th;it the Military Judge can determine use, relevlince, and 

adanssibjUty ~X class,itled·io.fonnntion that would oth~rwise. be made dur:lng ·trial 

or a l'rehial bearing. 

·c<»Wi»ENTIAl,,I/NOFQ~N 
_Htf@f,A88JM@:8 
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' ¢i1CCPA$Sl!full 
·CO~TIAl.l/NO~ 

4. ~ .C.R.E. 505(hJ(l)(C) provides than:liis, heari.qg shall be held ~n .camera at 

tlie request of ii ~ q.\vledgea~le .UniLed.~iati:s official with original elassificatioil. 

auchority Who submits a tleclaiation that ~ .public pro:ceecling ,may result in: the 

·.di.~elosute.of classifi'ed in'fonnarion. 

5.. ~ Ai, a ~1:iwled·geable United States official: with ·original dass'i_(ication· 

aoth~rity" I .declare. that .a public hearing· on this lllatter may result in tile 

disclosure· of .classified . .in'f'ormation that is the subject of tbe M.C.R:E: 50~(fi) 

.ntotion AE 61 lOGOV)., 

6. ~ herefore. I te:;pectfully request that this. hearing be held in cimiera under 

M.C-.R.E. 505(b )(f)(C) and tilat the 1J;anscrip.t of t'lle fo ca11(em be.arings De sealed. 

]:!xecuted this 24'1' day of faauary 2019, 

__ (REDACTED), _ _ _ 

~.~ (REDACTED] 

CONRJJENT1A6'~18l'QR.'!ol 
fflh!!LA;!IM~ 1'1!1?. 

~ - --'--- ------ - ----------··- ·-
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itft-ATIACHMENT C 
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