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Government Respnse b AE 59FFHAAA),
KHALID SHAIKH MOH AMM AD, Motion © Recmsider the Military Judg’s
WALI D MUHAMM AD SALIH Denial of Recusal
MUBARAK BIN ‘ATTASH,
RAMZI BIN AL SHIBH, 24 April 2019

ALl ABDUL AZ1Z AL,
MUSTAFA AHMED ADAM
AL HAWSAWI

1. Timeliness: This Reply is timely. (AE 595GG(ORD)at ] 2.b).
2. Reply:

The Military Judg ard the Rosecuion have deniedefense ©urselneessay discovery
in the AE 595 ®ries regarding Military Judge Rurrdla’s work as a awyer atthe Counterterrarism
Secion (“*CTS”) of the Natonal Security Division (“N SD”) of the Departmentof Jugice (“DOJ")
from June 2014 to dne 2015. herefore, the true natire and crcumdances of Military Judg

Parrdla’s time a CTS remains hidcen. But inln re A-Nashri, No. 181279, 2019 Us. App.

LEXIS11067 D.C. dr. April 16, 29), JudgeDavid Tatel and theD.C. Circuit recently reminded
ewvery party in the Military Commissions sygmthat appeamances ratter. And the ageamnces n
this case are daming.

As the AE 595 ®ries has devebped, Mr. bin ‘Atash ha focused the maority of his
argument that Mili tary Judge Parrdla shouldbe disqualified as the pesiding judgein this matter
unde R.M.C. 902&), which requires the military judgeto diqualify himself or hersef “in ary
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procealing in which that military judge’'s impartiality might reasorably be questioned.”

(AE 595V (WBA) at27-33). TheD.C. Arcuit has explained thatan inqury unde R.M.C. 9026&)
involves a @étermination as o “whether a ‘reasmable gerson, krowing the relevant fads would

percave ‘an apeamrnceof partiality.”” Inre Mchanmad 866 F.3d 473, 47D(C. Ar. 2017).

In his first ruling denying that spedfic basis for disqualification, Military Judg Parrdla
devoted asngle sentence of anay/sis to hat quation and concludgthat ‘{n]othing éout ny brief
sewice atNSD; my limited assoiation with oneof the poseautors; or my re®llection regarding
the evatsof 11 Sptembea 2001 eises any negativeimplicaion.” (AE 5950(RUL) at 9). Upon
recept of AE 595V(WBA), which provided fidual detils regading Military Judge Rrrdla’s
time at CTS leaned from interviews with CTS atbrneys aul paralegals and phobgraphsof CTS
attorney Jeffrey Grohaing with Judge Rrrdlain 2007 and 2008 durg their Dae Milton Radng
Teamyearss, Military Judge Rirrdlaagain bund hat “theeis nothingthatwould cause meto give
Mr. Grohaing’s inputany greaer or leser weight than any othe counsl for any paty.”
(AE 595EE(RUL) at 1 4.c.(3)).

Now the D.C. Circuit has given the parties and this Military Judge a @arwaming:

[W] henever military judges are ssigred, rehred, ard reviewed, they mustalways

maintain the apeamlance & impartiality demarded by Rue for Military

Commisgon 9024). It would em, therefore, thatsome additional enouragenent

... b more carellly examine possble grounds for disqualification would be

especialy appropriate under the crcumstances.

In re Al-Nashiri, 2019 US. App. 11067, 8*40-41 (interral quatationsand citations amitted). The

Supreme Gourt has exlained that the Due Rocess Cauwse’s “indstence on the agpeamarnce of
neutraity is . . . anessentl mears d ersuing the reality of a fair adudication [and] the

appeamrce ard realty of impartial jusice ae necessey to the public legitimacy of judicial
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pronoun@ements and thus o the rule of law itself.” Williams v. Rennsyvania, 136S. Ct. 1899,

1909410 (2016). In this case,assessmertty a dsinterested judge o facbors affecing Military
Judee Parrdla’s impartiality is of paramount mport becaise the United States is ®e&king deah.
The Supeme Court wams tat the Eighth Amendment requires a heghtened dgree of fairness

and reiability in capital proseautions. Bk v. Alabanmsg, 447U.S. 625, 638 (1980)

In Inre Al-Nashti, thiswas he appearnce d partiality:

In_re Al-Nashri, 2019 US. App. 11067, & *18 (citing Carol Roenbeg, Contovesa

Guantarano Judge Jons Jef Sessons in Immigraton Judg@ Gerenony, McClatchy, Sept. 14,

2018,  @ailable at  https//www.mcclatchydc.comhews/ration-world/national/national-

secuity/article218303315.hml).
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In this case, this 1s the appearance of partiality:

(AE 595W(WBA), Attach. V).

Finally, it 1s not surprising that the same Prosecution that handled the In re Al-Nashin
case—which is the same Prosecution as the 9/11 case—has taken the position that it now does in
this matter. Only the same Prosecution—led by BG Mark Martins, and entrusted with prosecuting
both this case and the case against Mr. al-Nashiri on behalf of the United States—could read In re
Al-Nashiri and have the take away that it requires Military Judge Parrella to remain as presiding
judge. The Military Commission’s Prosecution can make these arguments because it has long

since detached itself from reality when addressing inquiries by the Defense into grounds for
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judicial disquelification. After the In re Al-Nashri decision, the Military Commissions

Prossaution shoull haveno aedibility left. When reports sufacedthat Military Judge Varce
Spah was applying for employment with DOJ as an immigration judge and uponrequest for
discovery by the Defense, the Roseaution refused to investigate the matter and called such claims

“unsubsantiated asertions” In_re Al-Nashri, 2019 U.S. Ap. 11067, &*17, *39. TheD.C.

Circuit notes thatthe Roseaution “failed to live up’ to its slared responsilil ity to seek jugtice. In
re Al-Nashiri, 2019 US. App. 11067, 4*40. The Military Commission’s Proseaution similarly
shoutl have no aedibility when it aserts that Judge Rurrdla “did not work on any military
commissionmatters” ard olgeds tofurther discovery thatwould detil exacly what the rature
and circunmstances b Judg Parrdla’s work at CTS was. (AE 599I1(GOV) a 11; Tr. at 20585
AE 595A(WBA) at Attach. N). As the world now knows, the PPosecuton has objeded to sich
discovery bedore, only b have aicture surfaceof Judge Spdt ganding next ® Attorney General
Jef Sessons at a velcome ceemony for new immigrationjudges suface a weekater.

In light of In re Al-Nashri, this Military Judge shoutl recnsicer his prior rulings and

reagnize that a reasoreble peson, knowing the relevant fads regarding histime at CTS and
relationshp with Jeffrey Grohaing, would peceve the appearance of patiality. Asemphasized
in AE 595W(WBA), Mr. bin ‘Atash need na prove &tual bias or that Military Judgées gecific
duties at DTS involved (directly or indirectly) the proseaution of this case. (AE 595V (WBA) a
33). It was smilarly not recessary for Mr. Al-Nashiri to prove thatJudgeSpath had mactual bias
in favor of DOJ when he was applying o become oneof its immigration judges. See In re Al-
Nashri, 2019 U.S App. 11067, *3334 (conduding hat Judge Spdf's applicaion “cast an

intolerable cloud of doubtof patiality over his subsquent judicial condwct”). In the aternative,
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this Mili tary Judgeshout orde further discovery and vor dire regarding his tme atCTS, & the

Defense requested in AE 595MAH), AE 595A(WBA), and A 595HRBYS).

3. Attachments:

A. Certificate of Service.

4. Signatures:

s/ s/

CHERYL T. BORMANN EDWIN A. PERRY

Leamned Coursel Detaled Defense ©unsel

s/ s/

WILLIA M R. MONTROSS, JR MATTHEW H. SEEGER

Detaied Defense ©ursel Major, USA

Detaled Defense ©ursel
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Attachment A
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CERTIFI CATE OF SERVICE

| certify that on 24 April 2019, | electronically filed with the Trial Judiciaty the atached
AE 59XKK(WBA), Mr. bin ‘Atash’s Reply to AE 5951(GOV), Government Respong to
AE 595-HAAA), Motion to Reaonsder the Military Judgés Denia of Recusal and provided

copiesto dl parties.

sl
CHERYL T. BORMANN

Leamned Coursel
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