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GUANTANAM O BAY, CUBA

UNITED STATESOF AMERICA AE 595EE
V. RULING
KHALID SHAIKH MOH AMM AD, Mr . bin ‘Atadsh’s Motion to Disqualify
WAL ID MUHAMMA D SALIH ColonelKeith A. Parrdla, USMC, as Military
MUBARAK BIN ‘AT TASH, Judge Presiding in United States v.
RAMZI BIN AL SHIBH, Mohammad et al
ALI ABDUL AZIZ AL,
MUSTAFA AHMED ADAM and
AL HAWSAWI

Mr. bin *Atash’s Motion to Transfer
AE 595W(WBA), Mr. bin ‘Atash’s Moton to
Disqualify Colorel Keith A. Parrdla, USMC,

as Military Judgg, to CobnelDoudas K.
Watkins, USA, Chef Judg of the Military
Commissions

15 March 2019

1. Procedural History.

a.0n 27 Augug 2018, he undesigned was detil ed as Military Judgein this case.* On
10 Septembea 2018,coun<el for all partieswere aforded extesive wir dire to evaluate whether
groundsfor challenge exsted? On 11 Sptembea 2018, he Conmisson dered amoton to
disqualify by al Accused, excegg Mr. Hawsawi.® A subgquent sparate notion to ecuse by

Mr. Hawsawi was denied on 19 Mvembe 2018%

1 AE 001A OMC-TJ Memorardum, Subj: United Siates ofAmerica v Khalid Shaikh Mohammad Walid
Muhammad Salih Mubaak bin ‘ Attash, Ramzi bin a Shibh, Ali Abdu Aziz Ali, Mustaft Ahmed Adam Al
Hawsawi, daed 27 Augug 2018.

2 Undfficial/Unattherticated Trarscript of the USv. Khalid Shaikh Mohammad, et al., Motions Heaing Dated 10
September 2018 fom 9:03 AM. to 1038 A.M. at p. 28120(start of vair dire), and from 1:32 PM. to 2:34 PM. & p.
2053 (erd of vair dire). For brevity's sake citesto the undfficial / unauherticated trarscript will hereinafter be by
refererce to @mge number ony (e.g., “T rarscript 000M.")

3 Spedficadly, on 11 Sptember 2018 a oral motion to digqudify by al Accused savefor Mr. Hawsawi wasderied
on therecad from the bend. Transcript 20605

4 AE 5950Ruling, Deferse Motion to Recise Milit ary Judge Colond Parrella, dated 19November 2018.0n 28
November 2018 Mr. Hawsawi filed with the Cout of Military Commissian Review (U.S.C.M.C.R.) a petition to
stay these proeedngs andissue awrit of mandanus dreding recusal of the military judge AE 595P(MAH), Mr.
Hawsawi’s Notice of Filing of Petition and Application for Stay in The Court of Military Commissian Review, filed
28 November 2018.Mr. Ali filed a noice of joinde with Mr. Hawsawi’s peition on 10 Decanber 2018.AE 595Q
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b.On 27 February 2019, M. bin ‘Attash filed asecond moton to digjualify (AE 595W

(WBA)), which (1) “movdd] to digqualify Colonel Keith Parrdla as Military Judg in theinstant
cas kecawse his impattiality hasbeenreasonably questoned” and (2) requestedthe matter be
detailed to adifferent judge.® Onthe same day, Mr. bin ‘Attash filed aseparate notion (AE
595X (WBA)) asking hattheisaue ofjudicial disqudification in this casebe tranderred to
another judge, arguing dang sowasnecesary to awid acual or perceived bias or partiality.® On
5 March 2019, M. Ali (ak.a. alBaluchi) moved to decline joinde to AE 595X (WBA).’ The
Government filed aconsoldated respong o Mr. bin ‘Attash’s motons on 6 Mirch 20198

Mr. bin ‘Attash replied with regard to AE 595X (WBA) on 8 March 2019? Mr. bin ‘Attash filed

no reply with regard to AE 595W (WBA).

(AAA), Mr. Al Baluchi’ s Notice of Filing a Notice of Joinder to Mr. Hawsawi’s Petition and Application for Stay in
the Court of Military Commissian Review, filed 10 Decenber 2018 On 13 Februay 2019Mr. Mohammad also
filed a petition for mandamus reli ef with the U.S.C.M.C.R. See Petition for Extraardinary Rdief in the Nature of a
Writ of Mandanus Mohanmmad v. United States, U.S.CM.C.R. Gase No. 19-001 (13 eb2019) So far asthe
Commission is aware,these peitions remain perding befoe the US.C.M.C.R. atpre®nm.

5 AE 595W (WBA), Mr. bin ‘Atash’s Motion to Disqudify Colond Keith A. Parrela, USMC, asMilit ary Judge
Presiding in United Satesv. Mohammad, € a., filed 27 Februay 2019,p. 1.

8 AE 595X (WBA), Mr. bin ‘Atash’s Motionto Trarnsfer AE 595W (WBA), Mr. bin ‘Atash’sMotion to Disqudify
Colond Keith A. Parrella, USMC, asMilitary Judge to Colond DoudasK. Watkins, USA, Chief Judgeof the
Milit ary Commissons filed 27 Februay 2019.Thefollowing day (28 Februay 2019) Mr. bin ‘Attash dso ®rt a
letter to the Chief Judgeof the Military Commissions, reiterating his request that the disqudif ication dedsion be
assignedto andherjudge.AE 5957, Notice of Receipof Letter Sert to Chief Trial Judge,dated 1 March 2019

7 AE 595AA (AAA), Mr. d Baluchi’'s Motion to Dedine Joinder to AE 595X (WBA), filed 5 March 2019 The
Rules of Cout (R.C.) presume joinde by co-Accused in motions, ab®nt fili ng of a notce of nonjoinder R.C. 3
5.(1). The Commisson will treat AE 595AA (AAA) assuch a noice Consequettly, Mr. Ali i s unjoined from AE
595X (WBA).

8 AE 595BB (GOV), Governmert Consolidated Respong To Mr. Bin ‘Attash’s Motion to Disqudify Colond Keith
A. Parrela, USMC, asMilit ary Judge Pregling in United States v Mohammad, et al.andMr. Bin ‘Attashs Motion
to Trarsfer AE 595W (WBA), Mr. Bin *Attash’s Motion to Disqudify Colond Keith A. Parrella, USMC, as
Military Judge to Colond DoudasK. Watkins, USA, Chief Judgeof the Military Commissians, filed 6 March
2019.

9 AE 595CC (WBA), Mr. bin ‘Atash’s Reply to AE 595BB (GOV), Government Respong to AE 595X (WBA), Mr.
bin *Atash’s Motion to Trarsfer AE 595W (WBA) to Colond Douglas K. Watkins, USA, Chief Judgeof the
Military Commissions, filed 8 March 2019.Mr. bin ‘Attash’s reply in pat addresesa Government request to stike
AE 595X (WBA) due to wha it asserts is amisleadng charaderization of its position—which coursel for Mr. bin

‘ Attash argueis itself a misrepresertation of their position. AE 595BB (GOV), fn 27; AE 595QC (WBA), par. 3d.
Sufficeto say thelanguagethe Governmert objeds to is sifficiently ambiguous tha ndther position is persuasive.
Accadingy, the Canmission decinesto grant anyrelief requededregardng this gecific issue, andseesno value
in addressng it further.
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c. Coungl! for Mr. bin ‘Attash requested oral argument on both mabns® Mr. Al
declined oral argument regarding his moion for non-joinde and A 595X (WBA), but
“reserve[d] theright to ke heard onany ora argument relating o [thg Military Judgd]’'s . . .
disqualification.”*! Defense Coung! did notrequest additional voir dire asaremedy. The
Government did notrequest oral argument, butrequested an oppotunity to respond ¢ any oral
argumentby Deferse Counl.1? Oral argument is not recesary to reslve the issiespresented
here.
2.Law.

a.Burden of Proof. Mr. bin ‘Attash bears the burden of poving bya prepondeance of
the eviderce ary facs prerequisite to the relef he seels '3

b. Oral Argument. Theopporunity to oraly arguein support of petrial motions is
afforded atthe discretion of the military judge.'*

c. Recansideration. The Commissian may recansder ary ruling (excep the eqiivalent
of afindingof not gulty) prior to authenticaion of the record of trial.1® Either paty may move
for recmngderation, butgranting o therequest is in the Military Judg's dicretion. Generdly,
recongderation shoull be baed on achangein thefads or law, orinstances where theruling is
incongstent with case law not previoudy briefed. Reconsderation may also be appropéte to
correct a ckearerror or preventmanifestinjusgtice 1® Motionsfor reconsderation ae not

approprete to raise arguments hat ould have ben, butwerenot, raised previoudy and

0 AE 595W (WBA), pam. 7; AE 595X (WBA), par. 6.
11 AE 595AA (AAA), para.5.

2 AE 595BB (GOV), pam. 7.

B Rule for Military Commissians (R.M.C.) 905c)(1)-(2).
“R.M.C. W5(h) R.C. 3.5m.

15R M.C. 905(f).
16 See U.S, v. Libby, 429 F Supp. 2d 46 D.D.C. 2006) U.S v. McCallum, 885 F Supp. 2d 105D.D.C. 2012).
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arguments he Commisson ha previoudy rejeded.!’” Nor are motionsfor reconsderation
appropriate for the poffer of evidence avail able when the orginal moton was filed, but for
unexplained leasons, noproffered atthattime.®

d. Disqualification of Milit ary Commissian Judges. TheConmisgon adoptsand
incorporates its datemet of law on this sulga from AE 5950, an atier written ruling in this
series 1
3. Analysis: Tran sfer of Disqualification Motion. As isevident from thelanguage of the
relevantRule for Military Commissionswhen amilitary judgeis challenged, thatjudge
ordinarily decideswhether recusal is appropriate:“[ t] he military judge shall, upon moibn of any
party or suaspong, dedde whether the military judge is disqualified.” ?° The Conmisson has
previoudy articulated detail ed findings sipportng its decision agang recwsal, and (for reasons
explored bebw) nothingpresented in the moton atissue here sgnificantly disturbsits prior
conclusons Assuning arguendo that dedili ng a different judge for this purpose would be
proceduraly viable, there is no sifficient reassonhere to depart from the narma procecure caled
for in therule.?* Themotion to tangfer this netter to another judge is theefore denied, and the

Commisson will consder themotion to digualify.

17 See U.S. v. Booker, 613 F Supp. 2d 32 D.D. C. 2009); U.S. v. Bloch, 794 F. Supp. 2d 1519 (O.D.C. 2011).

18 See Bloch, 794 F Supp. 2d & 19-20.

¥ AE 595Q par. 3.

20R.M.C. 902(d)1) (emphasis added)

21 The Commisgon ndes the letter submitted by Mr. bin ‘Attash to the Chief Judge requesting tha he detail himself
for purpases of cosideling this paticular matter. See AE 5952, Attach. A. The Commisson is pesently unavare of
the Chief Judge's intended resdution ofthatrequest. Fresumally, if he detemines the factual circumstances and
apgdicabe law justify intervention, he may do so egadlessof any action takenby this Commisgon. Accordingly,
the pendeng of Mr. bin ‘Attash’s request to the Chief Judgedoes notnilitate aganst the Commisgon proceedng
here.
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4. Analysis. Reconsideration of Prior Ruling Regarding Disqualification.

a.As athresholdmatte, the Commission ntes the Defense motion to disqgdlify in fad
amount o amoton o recongder its 11 Sepenber 2018 deral of a prior disqualification
motion © which Mr. bin ‘Attash was joined.?? The overall factual bask for the challenge is
unchanged. As the Defense motion presents atleas sane alditional facts nat available ©
Mr. bin *Attash at the time of the original motion, the Commissiorwill grant Mr. bin
‘Attash's request for recangderation.?® Nevertheless for reasons disussd bebw, no difering
dispostion iswarranted.

b. Mr. bin ‘Attash agues certain additional information obtined & aresult of Defense
investigation requires disq@lif ication. The aditional information isof two generd sarts: (1)
information coneming my prior dedings with Mr. Jeffrey Groharing, areservist in the U.S.
Mairine Corpsand member of the Roseaution; and (2) information conceming the
Counterterrorism Sedion (CTS) of the Depatmentof Jugice’s (DOJ s) National Secuity
Division (NSD)—at which | worked durng ayear{fong (July 2014July 2QL5) military
fellowship. However, nothingpresented materially conflicts with the Conmisson’s prior
findingssupportng its declination  reause.

c. Additional Information Regarding Mr. Groharing.

22 Seefn 3, supra; Trarscript 20605.Coursel for Mr. bin ‘ Attash aver he was dso automatically joined to Mr.
Hawsawi’'s subsequemn motion to recuse, which the Commisson deriedon 19 November 2018.AE 595W (WBA),
p. 13.The Rules of Gurt do ordnarily presume joinde in motions as baweenco-Accused R.C. 35.i. In this
instance,however, it is clearfrom the recad thatMr. Hawsawi’s motion was expresly interdedto be gparate fran
that ofthe dherfour Accused, in paticular with regard to recansideraton. Trarscript 2060608. Furthemore, Mr.
Hawsawi has not sougtt recorsideration of the Commissian’s denial of his recusal motion, having elected instead to
seekreview througha pdition for mandanusto the U.S.C.M.C.R. Seefn 4, supra. Accodingly, the presumption of
joinde isingpplicable, and recorsideration here is limited to he Commisson's 11 Sptember 2018 bach ruling.

23 Much of the mateial submitted by Mr. bin ‘ Attash appeds to be publicly-avalable information tha was likely
accesshle onlinewell beforethe Commisson’s 10 ®ptember 2018 var dire. See, e.g., AE 595W (WBA), Attach.’s
D-1. Some ofthe information, howewer, corsistsof CTS cag documerts, which may haveonly been dbtainedby
Mr. bin ‘Attash recerily. AE 595W (WBA), Attach’s J-L. Furthemmore, the materials sibmittedinclude a
declaraion of a Defense nvestigatorthatrelates te conerts of severalinterviews, a few of which were oltained
after the Commisdon's 11 Sptember 2018 bachruling. AE 595W (WBA), Attach U, pares. 9-11.
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(1) The alditional information presented regarding Mr. Grohaing merdy affirms
(and in sone cases reinforces) information akealy provided durng voir dire. In sum, my
dedlingswith Mr. Grohaing congsted of thefollowing: (1) sugerficial ard infrequent cantact
while heand | worked at neighbaring ingallationsfrom thelate 1990s ¢ eary 200024 (2)
competing getherin the All Wildemess Military Challenge (a 2-day athletic even} on two
occasons(one in 2007, he other in 2008)2° and (3 superficial and infrequent contad at official
sccial evens durihng my aboverefererced 20142015 félowship at DOJ.?®

(2) The aditional information caxceming Mr. Groharing focuses on tle radng
events, and onfirms that (1) he and | paticipated in only wo such amual events bgethe;?’ (2)
we did not tain togethe; 28 (3) theteamonly asenbled shortly before ead event and depauted
soon dter;?° ard (4) eachevent spamedonly a shge weelend.*° Counsl for Mr. bin ‘Attash
placegreatenmphask on tlieegroup phaos d the racing eam(only two of which include
Mr. Groharing).3! However, these photos do nothing ore than confrm, in unsurprising fashion,
event already disclosed duringvoir dire. Tellingly, while during voir dire | wasunable b reaall
who hal proposed adding Mr. Grohaing to heteam,*? a Deferse irterviewee(CoIone-

-J.S. Marine Corps) specifically recalled it washe notl, whofirst mentioned Mr.

Groharing asapotential cardidate 3

24 Transcript 2050306, 263132

2 Transcript 205064.1.

26 Transcript 2045556, 263133,

27 AE 595W (WBA), Attach U, parss. 9 f, g Attach’s V, W.

28 AE 595W (WBA), Attach U, pams. 9.

29 AE 595W (WBA), Attach U, pams. 9k; 11h, i.

30 AE 595W (WBA), Attach. Q.

31 AE 595W (WBA), pp. 2 1921, Attach.’s V, W, X (argting that“[a] reasoalde peson. . . in paticuar upon
reviewing [the refeenced phatographs . . .would perceive & appeaance of patiality.” I1d. a 2).

32 Transcript 205@8.

33 AE 595W (WBA), Attach U, par. 11g. Colond -also nated his belief that the undesigned“alreadyknew
Grohaing from San Diegqg but nat very well.” Id.
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(3) Ultimately, the new information only underscores how little acual contactor
connection there has been during what the Defernse sanewhat hyperbolicdly characterizesas a
“two-decade long fiiendshp.”3* The Deferse chims o a subsantial relationshp forming any
bask for acual or perceivedbiasare, in short, unpesuasive. As | unequivocaly satedon the
record duingvoir dire, there is nothing tlat would cause me o gve Mr. Grohaing's input ay
greaer or leser weight than any other counsa! for ary party.*® Nothing presented hee underauts
that conalison, a reasonably creates ary contrary appeaiance 6

d. Additional Information Regarding NSDCTS.

(1) The aditional information Mr. bin ‘Attash offers with regard to NSD can be
broken down oughly into hreecategories. (a) genera pubic information regarding the origin
and/for misson of NSD and/or CTS;*” (b) doauments con@ming a CTS cse with which |
assised (United Sates v. Khan); 8 ard (c) interviews with sveral present ad former CTS
personneland (in sone cases) their thurrbnail biographies.°

(2) Thefirst caegory of information is ® broad a  be oflimited pradica

relevarce,ard was @rtainly available b the Defense well in advane of voir dire. In any event,

34 AE 595W (WBA), p. 11

35 Transcript 20510.

36 Seg, e.g., U.S v. Qullivan, 74M.J. 448 C.A.A.F. 2015)(fnding milit ary judgewho “had professond and/or sodial
contacs with a sgnificart number ofthe cout-martial participarts’ hadnot abused discretion by faili ng to recuse
when the relatonships were fuly descibedonthe recad and those ... thathad a ©cial canporernt occuredyears
prior to the court-martial andwere na close orintimate.” Id. at 454); seealso U.S. v. Wright, 52 M.J. 136 (C.A.A.F.
1999)(' Judgeshave braad expererces andawide aray of baclkground that ae likely to developtieswith ather
attorneys, law firms, and agendes These relatonships may be profesional orsocial. Where sah conceris arise
regardng cout members, a fomer professond relationship is not per se disqudifying.” Id. a 141).

37 AE 595W (WBA), Attadh.’s D-H.

38 AE 595W (WBA), Attadh.’s I-L.

39 AE 595W WBA), Attach.’s R-T, U paras4-7.
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it is na maerially inconsigent with any information aready provided by the Commission in its
voir dire.°

(3) The Khan doaments establish no nformation incongstent with the
Commissions voir dire. TheKhan cag was a posecuion d anaspring Islamc State d Iraq
and Syia (ISIS) affiliate for conspracy to materially suppat terrorism.** The alleged
miscondud in that @se occurred in 2013, and inveled the Accused’s attempt to ravel to Syria
for puposes of suppating 1SIS.4? My involvement, to the extent | recdl, was the dafting of
doauments in sipport of an aociated seard wariant There is nothing smmuch & hining atany
material connection betweenKhan (or any smilar ca® | may have worked on)and the events of
9/11 orthis Conmisson.*3

(4) The statements of CTS pesonnelarelikewise of little impaort. To the extent
they arerelevant at all €.9., one indivdual, aM r.- eft the organizaion fouryeass before
| amived),** they arelong on geculation and short on pecifics. In sum, hey are so vague and
incongstent with each other thatthey do not neaningfully contradict whathas alrealy beenset

forth in woir dire. | redfirm ard clarify my experienceat CTS asde<ribedin woir dire—that is, |

40 As for the indication that 9/11 @mmisson repot was “required reading” for adl NSD asdgnee (AE 595W
(WBA), Attach. H), appaertly this plicy did not apply to military reseach fellows—as | am quite confidert | have
never readthe report, nor keendireciedto do 0. See Trarscript 20457.

41 AE 595W (WBA), Attach. J.

421d.

43|t is posshle the Deferse reles on a pasing refererce toal Qaedh (AQ) in the Khanpleadngs as being
incorsistent with the as®rtion during voir dire tha | worked on no milit ary commission relaied cag while a CTS.
AE 595W (WBA), Attach J, p. 1;Trarscript 2049899. However, the conext of the AQ reference makes clearthat
it is purely historical. The Accusedin Khan wasan agpiring member of ISIS, and those plealingstangertially
refeenceAQ in discussing the hstorical development of ISIS. The Canmission expresly referencedhaving been
involved in ISIS progautions during voir dire. Trarscript 20479.Further, the Commisson finds unikely any
substantial connedgion between the miscondud in Khanard the chargesere, gventhatthe Khandeferdart was
approxmately 6 yeass old at he time ofthe 911 attacks. AE 595W (WBA), Attach J, @ara 2.

44 AE 595W (WBA), Attach U, para 4.h
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did notwork in proximity to Conmisgonsprosecutors; have ay vishbility on heir pradice (to
includethis case); or encounter themoutsde infrequent office sccia functions(if at all).*®
(5) Esentially al of thisinformation was awilable b the Deferse prior to the

Commisgon’s 11 Septembe 2018 ruing.*® Giventhat fact, the lack of any material
incongstency with its voir dire, and the strong presumpton of the Military Judg’s
impartiality,*’ the Conmisdon concluds the alditional information regarding NSD/CTS
presens insufi cient basis for relief.

e.In light of the foregoing, e Conmisson, havingreconddered its 11 $ptembe 2018
bench daia of the initial Defense motion to disqalify, concludes thatnothing presented hee
warrants any dffering resut. To the extent it may nothave ckaty done sdefore, the
Commissionexpresdy articulates its determination that, here, “a reasnable person] knowing all
the crcumstances[would notconcludé that the judge's impattiality might reasorebly be
questioned.™® Disqualfficaion pursiant to R.M.C.902(@) therefore remans unwarranted.
5.Ruling.

a. The Deferse requess for oral agumentare DENIED.

b. Themotion for this matte to bereferedto a diferentjudge is DENIED.

c. Themotion to digjualify—or, more acarately, to recndgder the Conmisson’s

10 Sptembe 2018 bach uling—is GRANTED IN PART, in thatthe Commisgon has

45 Trarscript 2043-58, 2017879, 20489503, 20521-36, 2(64258.

46 The Commisgon ndes tha two of the Defense Investigator’s interviews with NSD/CTS personne were
appatertly conduced after voir dire on 10 September 2018 but before the Commisson’s oral ruling the following
day. AE 595W (WBA), Attach U, pamas. 6, 7.Coursel for Mr. bin ‘ Attash did rot bring these interviews to the
Commission’s atention, or request additiond voir dire basd therean, before the Canmission ruled, desjite
appatenly having the oppotunity to do so.

47 See U.S. v. Quintanilla, 56 M.J. 37 (C.A.A.F. 2001)( The is a gstong presmption that ajudge is impatial.” Id.

at 44)
48 .S v. Martinez, 70 M.J. 154, 158 C.A.A.F. 2011)@uoting U.S. v. Kincheloe, 14 M.J. 40, 50 (CM.A. 1982))
9
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recondgdered thatruling based on M. bin *Attash’s filings, and detemrmined thatno difering

result is warranted. Themotion isotherwise DENIED.

So ORDERED this 15thday of Mardh, 2019.

sl

K. A. PARRELLA
Colonel, U.S Marine Corps
Military Judge

10

UNCLASSIFIED//FOR PUBLIC RELEASE Appellate Exh bit 595EE
Page 10 of 10





