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MILITARY COMM ISSONS TRIAL JUDICI ARY
GUANTANAM O BAY

UNITED STATES OF AMERI CA AE 595CC(WBA)

V.
Mr. bin ‘Atash's Reply to AE 595BB(GOV),

KHALID SHAIKH MOH AMM AD, Government Respong to AE 595X(WBA),
WALI D MUHAMM AD SALIH Mr. bin ‘Atash’s Motionto Trander
MUBARAK BIN ‘ATTASH, AE 595N (WBA) to CobnelDouglas K.
RAMZI BIN AL SHIBH, Watkins, USA, Chief Judye of
ALl ABDUL AZI1Z AL, the Mili tary Commissions
MUSTAFA AHMED ADAM
AL HAW SAW |

8 March 2019

1. Timeliness: This Reply is timely. (AE 595Y(ORD) at{ 2.9.

2. Procedure of the Case:

a. On 26 February 2019, M. William Montross, Detailed Defense Counsl for Mr. bin
‘Atash, derted Trial Coun®l that AE 595N (WBA), Mr. bin ‘Atashis Motion to Disqualify

Colonel Keith A. Parrdla as Military Judgein United Sates v. Mohamnad, et al., vould befiled

on 27 February 2019. M. Montross hen gavenoiice of Mr. bin * Atash sintention to file amotion
to rander AE 595N (WBA) to Chef JudgeDouglas Watkins and equested the postion of Trial
Coungl on hatmotion to trander. (Attach. B a 2-3).

b. On 27 Februay 2019, M. Clay Trivett, Chief Trial Coun&l, repededaneatier statement
of postion thatTrial Coungl did nd have @ough hformation regarding the chimed fadual bais
to digqualify Colonel Rarrdlain AE 595NV (WBA). Mr. Trivett then dated, “The Roseaution will
oppo® any spaate motion a relief to rander AE 595V (WBA) to adifferent military judge”

(Attach. B a 2).
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c. On 27 Februay 2019, M. bin ‘Atash filed AE 595V/(WBA) ard AE 595X(WBA), Mr.
bin ‘Atashi's Motion to Trander AE 595N/ (WBA) to Cobnd Douglas K. Watkins, Chef Judge of
the Military Commissions. In the Motion to Trarsfer, Mr. bin ‘Atash explained how due to he
fact ard the rocedure of the caseif particular that JudgeParrdla had denied oral and written
motions torecwse himsd), it was recessey for a neutal and dsinterested judge (Chief Judge
Watkins or his designee) to hear the motion to digjualify. (AE 595X(WBA) a 512). In the
Motion toTrarsfer’'s Seaion 8 “Conference with Opposng Counsl,” Mr. bin ‘Atash povided the
following: “The Proseaution ohects to the trander of AE 595NV (WBA), Mr. bin ‘Atashs Motion
to Disqualify Colonel Keith A. Parrdla, USMC, to a naeitral and disnterested judge”
(AE 595X(WBA) at 12)

d. About53minutes after Trial Judciary accepted AE 595X(WBA), Mr. Trivett enailed Mr.
Montrossand repeded that the Trial Counsl “will oppose any sparae motion a relief to trander
AE 595V (WBA) to adifferent military judge.” (Attach. Bat 1) Mr. Trivett, however, took issie
with how Coungl for Mr. bin ‘Atash presented the postion of Trial Coun®l in Sedion 8 of
AE 595X(WBA), claiming thet it was a “misrepresentation of the Proseaution's position in tke
conference and a gatuitouscomment.” (Attach. B at 1) Mr. Trivett then requested that Counsl
for Mr. bin‘Atash “corred therecrd” and gave notcethat Trial Coun®l would “fileamoton to
strike your filing if you do not do so byhe end of theweek.” (Attach. Bat1).

e. On 28 February 2019, he Military Judge issued an expedited briefing orde on
AE 595X(WBA), providing thatthe Government respong was dueno later than 6 March 2019

and any xfense replieswereduenolaterthan 8 March 2019. (AE 595Y(ORD) at{ 2). TheOrder
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did not €t an expdited briefing on AE 595V(WBA)—the Motion © Disqualify Judge Rrrdla—
jug AE 595X(WBA), the Motionto Trander AE 595N (WBA) to Chef Judge Watkins.

f. On 5 March 2019, Cound for Mr. a Bauchi filed AE 595AA(AAA) , Mr. al Baluchi’s
Motionto Dedine to Jonde to AE 595X(WBA). Themotion to decline joinder adopts # of the
facs sated in AE 595X(WBA). (AE 595AA(AAA) a 1). Nevertheless, M. d Baluchi argues
that the Military Commissons Act of 2009 (“MCA”), the Regulation for Trial by Military
Commission (“R.T.M.C.”), and military case law, do nd support the requested relief in
AE 595X(WBA) because they require thata milit ary judgebe detil ed to the milit ary commisson,
notto her a paticular moton, but oty to hear aparticular case. (AE 595AA(AAA) a 2-4).

g. On 6 March 2019, he Roseaution filed AE 595BB(GOV), Govanment Consoldated
Respong to AE 595W(WBA), Mr. bin ‘Atash’s Motion to Disqualify Judg Parrdla and
AE 595X(WBA), Mr. bin ‘Atash’s Moton o Trander AE 595/ (WBA) to Chief JudgeWatkins.
The Consoldated Respong contains a footnde addressng Sedion 8 of AE 595X(WBA). The
footnoe clams that Defense ©@ursel for Mr. bin ‘Atash “intentionally misrepresentedthe
Proseaution’s postion inthe canferernce for AE 595X(WBA), and then failed to carrect the recad
despite being requested to do ®.” (AE 595BB(GOV) at10 n27). The Possaution agues thatits
postion “has always been that Judg Parrdlais a neitral and disnterested judge and [because
JudgeParrdla has uled twice an requests br reausal aml the U.S. Cout of Appeak for the D.C.
Circuit refusedto sty the poceedngs ina relaied mandamus case]the Defensecettificae o
confererce is anintentional misrepresengtion d the Rosecuton’'s pogtion, and isa getuitous
ard petty comment aimedo dscredit the United Sates’ commitmentto jusice in this cas€.

(AE 595BB(GOV) at 10 n.27) The RPossaution declares thet AE 595X(WBA) “should notbe
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accepeéd untl this material misrepresenaton of he United Sates’ postion is cored.”
(AE 595BB(GOV) at 10 n.27).
3. Reply:

Mr. bin *Atash filed AE 595W(WBA) (Motion o Disqudify) and AE 595X(WBA)
(Motion to TransferAE 595W(WBA)) on 27 February2019. In AE 595Y(ORD)at ¥ 2, tre
Military Judgeissued an expedited briefing ordeith respectto the Motion to Transfer. In
AE 595Y(ORD)at 2, the Military Judge set an expedited deadline Defensereplieson the
Motion to Transferfor 8 March 2019. The deadlineto file Defenserepliesto the underlying
substantivemotion, the Motion to Disqualify, arenot due until 13 March 2019 Accordingly,
althoughthe Prosecutiorconsolidatedts responséo the Motion to Disqualify and théMotion to
Transferin a single pleading, the instant Reply addressely the Prosecution’sarguments
opposing e Motion to Transfer.

The Prosecuion’s choice to dired mog of its attention to the merits of the Motion to
Disqualify in an expdited-ordered respons © Mr. bin ‘Atashis Madion to Trander is telling: it
beliewves tha Judge Rirrdla will deny the Motion © Disqualify regadless ofits mert. The
Prosecutions focus on digualificaion, a the expase of trander, misdreds the aralysis and
belies its concem that adifferent judge might e the disqualification issue differently. A truly

neutral and disnterested judgemight rule that a reasonble person—knowing the relevant facts

! Because the Prosecution filed its Consoidated Respong on 6 March 2019, areply in the
normal course regarding the argument relatel to AE 595N/ (WBA) would be dueon 13 March
2019. © 3.7.e(2).
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and mngdering all the information presented in the Motion o Disqualify—would queton the
impartiality of JudgeParrella. The Poseaution £eks o avoid any uch wling.
a. The Due Rocess Qause of the Ffth Amendment and the Eighth Amendment—not te

MCA of 2009 orthe R.T.M.C.—raquire the Military Commissionsto detail a neutral and
disinterested judgeto hear amotion © digquaify.

The Prosecution argues thet there is no legal basis to detall a military judge for the
expressed purpo< of hearing amotion to digjualify unde R.M.C. 902, egardlessof how orwhy
same shtes aul federal courts handle motions to dsqualify by having adifferent judge hear them
On the ontrary, military judges are not inerchangeble and do “not have subpd matter or
personal jurisdiction to hear all cases and @mntoversies arising unde said jurisdiction or any
military commisson.” (AE 598BB(GOV) at 27). The military judges are detailed to a mili tary
commisson for the expressed, dngle purmpos of trying a @se unde the MCA of 2009 and
R.T.M.C. and cannotbe detiled to anything eke. (AE 598BB(GOV) at27-29). In support the

Prosecuton relieson United Sates v. Quintanilla, 56 M.J. 31C.A.A.F. 2001), for the propostion

that there are distinctions ketween federd didrict court judges and military judges.
(AE 595BB(GOV) at27, 29).

The Rosecuton fails conpletely to address he Consttutional mardates reqiring transfer
to a neitral and disnterested judge Mr. bin ‘Atashargues hat the Fifth and Eighth Amendments
require amation to disqalify thismilitary judgein the Military Commissons sygem be hard by
ajudgeothe than thejudgewhos impatiality is the sued of themotion. Theeis notasngle
word of the Government’s Respong opposng that legal mandae. The Poseaution ignores all

Constitutioral mandates. It is wrongin doing so.
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Feceral statutes—even ones that purporto aede an internaional law of war tribunalsuch
as the MCA of 2009—aresub®rvient to the United States Constitutiorand reviewed through he

lensof its provisions. _&e eq.,Al Bahlul v. United Sates, 840 F.3d 757, 768-7®(C. dr. 2016)

(en bang (Kavanaugh, J) (plurdity) (holding that—regardless d whether interretiona law
recognized conspracy as offense in violation of the law of war—Articles | and IIl of the
Constitution permitted Congress b enactthe Military CommissonsAct and make @mnspragy to
commitwar crimes acrime punishable by military mission. It is that Constitutioral supgremacy
that allows the Supeme Court to void cettain language drafted by (ongress when it is
unoongitutionally vaguein violation ofthe Fifth Amerdments Due Rocess ClauseSes Johnson

v. United Sates, 135 S. € 2551, R015)(noting that aciminal statutes that ae sowithout standads

that they invite arbitrary erforcenent violate the “first essatial of due process® fair play and
settled rule of law).

Likewise, in the @ntext of themotions b reause/disqualify judges, he Supeme Court has
ruled that the Due Rocess Qauses regresthat a litigant must be able ¢ presenthis case vth

asswarce thatthe judge is rot “predispo®d to find agang him.” Marshall v. Jerico, Inc., 446 U.

S. 238, 242(1980). h the criminal ontext, the Supeme Court has held that the Due Rocess
Clause’s“insisence o the apeaance 6 neurality is. . . an esseral mears d ersuing thereality
of a fair adjudicaion [and] the apeamlnce ard realty of impartial justice ae recessay to the
public legitimagy of judicia pronowmncements and thus to tk rule of law itself.” Williams v.
Pennsylania, 136 S. @ 1899, 19090 (2016) Becawssethis cag is nd just a giminal mater,

but onein which the deth penaty may beimposed, the Supeme Court requires all proceedings—
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including motons to digualify judges—be dé&ermined with a reightened degee d fairness ad

reliability. See Bed v. Alabams, 447 U.S 625,638 (1980)

The Prosecution makesno respong to thisargument. Indead, the Roseaution relies ona
decision by theCourtof Appedls for the Armed Forces (Quintanill 8) to statethe obvious: nilitary
judges and Bderal digrict court judges are different. (AE 595BB(GQOV) at 27)

In the Motion to Trander, Mr. bin ‘Atash reither argues that military judges and federd
district court judges are one ad the same, nor agues thet Congess ceakd the Military
Commissiors to be a court of gemd criminal jurisdiction. Those principles are undsputd and,
more importantly, not gamane to the isue of trander. Notwithganding thog principles,
Constitutioral provisionsrequire the applicalle statutes, ules, and regulationsto provide a fair
process. Thus, he Fith and Eghth Amendments tothe Congitution mandat thata neutal ard
disinterested judge har Mr. bin ‘Atash’s Maionto Disqualify Judge Rrrdla. (AE 595X(WBA)
at9-11).

b. Tranderring the Motion to Disqualify to a neitral and disirterestedjudgehas no baring

on whether a military commisson considing o military menbers hassuhjed mater ard
personaljurisdiction ove Mr. bin ‘ Atash.

It is important to highlight ttat, while the military commissions sysem barrows from the
Uniform Coce of Military Jusice’'s (“*UCMJ”) procedural and evidentiary rules, it also borrows
from federd criminal statutes ard rules d procedure. It is a hybrd that cannot popely be
descrbed asa sysem smilar to either. TheU.S. Court of Appeals for the D.C. Qrcuit said it
plainly: “Congresspassed the[MCA of 2009] which estabkhed a sgtemof military commissons
and largely exenpted themfrom therequirements d the UCMJ ard the Geneva Conventions” In

re Al-Nashri, 835 F.3d 110, 113X C. Cir. 2016; seealso10 U.SC. 8§ 948b 2018) Althought
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can be agued tha Congress designed the military commissons sydem to—like the fedeal
criminal sysem—chage and poseaute individuals for particular offense$, no onecould argue
that Congresspassed the MCA of 20 with the mission(lik e that of theUCMJ) to facilitate good
order and dscipline in the United Sates nilitary.3
Accordingly, the fact that the UCMJ system detaijsdgesto specific commissions and

bars them fromdoing anythingelseis not dispositivehere. The military judgesavailable for
detailing by thie Chief Judgein the milit ary commisson sy$em ae notsimilarly condrained. The
MCA of 2009 cations explicitly agang swch autonmatic application of UCMJ prindples by
providing that the UCMJ, “while indructive, is . . . not onts own force binding onthe military

commissons established unde this chapter.” 10 U.SC. 8§ A8b(c); seealso Baker v. Spath, Nb.

17-02311, 2018 s. Dst. LEXIS 10162, &*39 (D.D.C. line 18, 20B) (holding the MCA of
2009's diredion to u® military case law as “instructive” did notmean thathe UCMJ could be
used to arede anbiguity in thetext where noneexisted before).

JudgeRoye Lambeth of the U.S. Dstrict Court for the District of Columbia, in vacaing
the @ntempt conviction of Chief Defense Coungl Brigadier General Jchn G Baker, anadyzed
Sedions 948i and 948jof the MCA of 2009 and demined that the “military judge’ and the

“military commisson” are wholly distinct entities in the commissians sysent

In re Al-Nashirri, 835 F.31 at115.

3 Chales J. Dunlap, I., Military Justice, in The Modem American Military 243 David M.
Kenneady ed., 2015) Article 134 of he UCMJ provides that “al disorders and negéds to he
prejudice of good oder and digipline in the amed forces [by pasons sulgd to he UCMJ],
shall betaken @mgnizance of by a gneral, secial, or sunmmary courtmartial, according to the
nature and degree of the offense, and $all be punided atthe discretion of that court” 10
U.S.C. § 934.
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The requirementsfor being amilitary judge are different from the requirementsfor

being a member of a military commission Thewords ugd in the two sdions

describing the respedive reldions d the members and the military judge to the

commssion are diferent Secion 948 descrbes nembers as Sewvfing] on a

military commisgon.” But 8§ 948j describes a military judge & ‘detaled to [a]

military commisson’ and ‘presidling] ove [a] military commission! These

differences strongly indicate that the military commissionactually consists 6 the

members, while the military judge is sparde from and ancillary to thet

commsson.
Baker, 2018 US. Dst. LEXIS 10162, &*34 (emphasis in original) (intemal citations amitted).
Accordingly, when Mr. al Baluchi argues that theMCA of 2009 and RI'.M.C. prohibit thetrander
of theMotion o Disqualify to Chief Judge Watkins or the detiling of adifferent milit ary judgeto
hea the Motion to Disqualify, lest it deprive the military commission d jurisdiction, it mistakenly
conflates the military judge with the military commission. (AE 595AA(AAA) a 3-4). The
military commission either has sulpect matter and personal jurisdiction to try Mr. bin ‘Atash for
the Referral Charges unde the MCA of 2009 @ it does not, but lhatjurisdiction is notdependat
on which particular military judge is detailed at any given mament to eside over the military
commission (consiging of members to be the finders of fad attrial). Similarly, if Chief Judge
Watkins wereto trangfer the Motion to Disqualify to hmself or detail another military judge for
the expessed pumpo< of handling the Motion o Disqualify it would notbear on he quetion of

whether Mr. bin ‘Atashis triable by military commission?

4 As Mr. bin ‘Atash explained in his declination of joinde to the motions to disnissfiled by
Messs. al Baluchi ard al Hawsaw for wantof sujectmatter ard persoral jurisdction, thog
arequestions left for anather day when the Government has provided the neessary discovery
and Defense Coun®l have hd an oppotunity to review and &sss t. (AE 488-
4)(MFL)(WBA, RBS, KSM) at 4; AE 502LL (WBA) at 3).

9
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c. If ChefJude Wakins ceclines tansfer of the Motionto Disqualify to hmself or to detall
amilitary judgeto hear the Motion to Disqualfy, thereis an appdl ate proaess, b atrial-
level heaing is the best mechansm to detemine whether Judee Parrdla must ke

disquaified.

The Prosecution caudions aginst trarsferring the Motion to Disqualify to Chief Judge
Watkins kecause|f he were o dery the requested elief, “l ogic seens to dctate that he too would
bethrown into thelot of those with an ‘inability or unwillingress b reagnize€ thatthe facs reqiire
recusal, and aothe reausal challenge would gring forth esewhere.” (AE 598BB(GOV) at23-
24). The Poseaution’s fearof this recwsal clallenge is undestandable; Mr. bin ‘Atashiis motion
has nent. The Rosecuton's unsippored fears of the subgquent procedural steps is na
undestandable. As Messs. Motemmad al Baluchi, ard al Hawsaw have slown, the nextstep
in the proedure of amotionto reause/disqualify Judge Rrrdlaonae it has been denied isto filea
petition for writ of mandanus before the United States @urt of Military Commissions Rview.®

d. Theeis nopropea basisto drike Mr. bin ‘Atashi s Motionto Trander.

The Rosecuion claims that Counselfor Mr. bin *Atash “ntentionally misrepresentedhe
Proseaution’s postion in the conérence for AE 595X(WBA), and the failed to corred thereoord
despite beng requested to do ®.” (AE 595BB(GOV) at10 n.27). By‘request,” the Proseaution
meansits thred to file a “motion to grike” if Mr. bin ‘Atash did no “corred the record” by close
of busness on 1 Mirch 2018. Attach. Bat 1) The Roseaution nowargues that its position“has

always eenthat Judge Farrellais aneuta and dsinterested judge, aml [becawse Julge Farrella

>  The peitions for writ of mandanus, styed as_h re alHawsaw, Case No. 18004 (to vhich
Mr. al Baluchi joined on 31 &nuay 2019) and In re Mohamnad, 19001, remain pending
before the United Sates Court of Military Conmissons Review.

10
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has ruled twice on requests for reausal and the U.S. Court of Appedls for the D.C. Grcuit refused
to stay the poceedngs ina rlated mardamus case]the Deferse cetificake d conferenceis an
intentional misrepresentation of the Proseaution’s pogtion, and isa gietuitousand pety comment
aimed to dicredit the United States commitment to jugice in this cas€. (AE 5958BB(GOV) at
10 n.27) The Possaution delares that AE 595X(WBA) “should notbe acepted unil this
materid misrepresentation d the United States' position iscorred.” (AE 598BB(GOV) at 10
n.27) Despit these potesttions,asof the date of this deadng (8 March 2019), he Roseaution
has notfiled amoton to grike.

The Rues for Military Commissionare clear that the relief intimated by the Proseaution—
striking the Motion to Trander—requires an actual moton. Se R.M.C. 905@). Swch amotion
would require proof by a prepondeance of evidence. See R.M.C. 905(c)(1). A saterrent, buried
in asngle footnote of a 38-page pleading, that the Motion to Trander “should no be accepted”
until this claimed misrepresentation is correded, is notamoton unde Rule 905@).

Even assuming this botnoed request were propealy beore a military judge, the
Proseaution annotand does not etablish groundsfor griking the Motion o Trander. Counsl
for Mr. bin‘Atash did not nerepresent the postion of the Roseaution when they wote thatthe

Proseaution “objeds tothe trander of AE 595V (WBA), Mr. bin ‘Atashis Motion to Disqualify

ColonelKeith A. Parrella, USMC, to a nautral and disnterested judge” (AE 595X(WBA) at 12)
(emphasis addel). The Rossaution nowarguesin its Respnse hatit oppogs the rarsfer of the
Motion to Disqualify from Judge Parrdla to a neutral and disnterested judge beawse Judge

Parrdla is aneutral and disirterested judge. (AE 598BB(GOV) a 15-23).

11

Filed with TJ Appellate Exhibit 595CC (WBA)
8 March 2019 Page 11 of 20

UNCLASSIFIED//FOR PUBLIC RELEASE



UNCLASSIFIED//FOR PUBLIC RELEASE

Thepostion tha JudgeParrdlais aneutral and disnterested judge, hovever, is nd afad;
itis argunment. The Certificat of Corference $ nd desgned—and it would notbe ehicaly proper
if it were—to require the movant to includeargument of theopposng paty. See RC 3.5.k.

Coungl for Mr. bin ‘Atash also did notinclude a“gratuitousand pdty comment aimed to
discredit the United States commitment to jugdicein this case.” (A& 595BB(GOV) at 10 n.27).
Oxford defines “gatuitous” as “wncdled for; ladking goodreasorn urwarranted”® and “petty” as
“charaderized by an undueoncern for trivial matters, espeaally in a small-minded or spteful
way.”” An exanple of offering a getuitousand aguably petty @mment would beto charaderize
the Combined Respong by the Roseaution as a doament that discredits the United Sates
commitmentto justce in this case. Te Cettificate d Corference n the Motion to Trarsfer had
no sich @mment. (AE 595X(WBA) at 12)
4. Attachments:

A. Certificate of Service.

B. Emails between Tial Counsel (Mr. Clay Trivett) and Defense ©ursel for Mr. bin ‘Atash
(Mesgs. William J. Mortross, 8., and Edwin A. Perry), daed 2227 February 2019.

6 Oxford English (U.S) Dictionary Onling, “Gratuitous’ adj. awailable at
https//en.oxforddictionar es.com/definition/uggratuitous

7 Oxford English (U.S.) Dictionary Online, “Pety” adj., available at:
https//en.oxforddictionar es.com/definition/ugpetty.

12
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5. Signatures:

Is/
CHERYL T. BORMANN
Leamned Counsel

Is/
WILLIAM R. MONTROSS, JR
Detaled Defense ©ursel
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Is/
EDWIN A. PERRY
Defailed Defense ©ursel

Is/

MATTHEW H. SEEGER
Major, USA

Defailed Defense ©ursel

Appellate Exh bit 595CC (WBA)
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Attachment A
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CERTIFI CATE OF SERVICE

| certify that on8 March 2019, | electonicaly filedthe atachedAE 59%5CC(WBA), Mr. bin ‘Atash’s
Reply to AE 595BB(GOV), Government Respong to AE 595X(WBA), Mr. bin ‘Atash's Motion
to Trander AE 595N (WBA) to Cobnel Douglas K. Watkins, USA, Chief Judge ofthe Military
Commisgons with the Trial Judiciary ard forwarded copesto al parties.

115/l
CHERYL T. BORMANN
Leamned Coursel

Appellate Exhibit 595CC (WBA)
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Attachment B
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From: CLAYTOGT

To: Montross, William CIV (US); Perry, Edwin A CIV (USA), Connell, James G Il CIV (USA); Swann, Robert
Lee CIV OSD OMC OCP (USA); Christopher M. Dykstra; "Clay Trivett H 0B
Cox. Dale J (John) CIV OSD OMC OCP (US). DALEJC; Dastoor. Neville OCP (US);

le-tstra, Chiristopher M Maj USAF OSD OMC OCP (US); EDWARDR Fumr, Jeffery C SSgt USMC OSD OI\-"!C OCP

S);, BENJAMMS; Martins, Mark S BG USARMY

0SD OMC OCP (US}; - Mills, Benjamin A Maj USMC OSD
OMC OCP (US); HARIDIVT,; Thravalos, Hardimos . NICOLEAT, O"Sullivan, Michael J

CP (US), Tavarez Patin_Pascual A ClV 0SD oMc ocP (usA), PascuaT. RoserTLs. I
TC USARMY OSD OMC OCP (USA). RUDOLPPG; "Ryan. Ed (USANCWY". Ryan. Edward R CIV
(US); Tate_Nicole A CIV (US); { USAF OSD OMC OCP (USA); Trivett, Clayion G CIV (USA);

Zeinis. Charles R CIV OSD OMC OCP (US)

Cc 0SD NCR OMC List MCDO Motions Distro

Subject: [Non-DoD Source] RE: Reguest for Position — Motion to Transfer AE 535W(WBA) to Chief Judge Douglas Watkins
Date: Wednesday, February 27, 2019 4:46:30 PM

Mr. Montross,

I am writing to request that you correct the record in AE 595W (WBA) regarding your certificate of conference.

As set forth below, the Prosecution's position on AE 595W (WBA) was as follows: The Prosecution will oppose
any separate motion or relief to transfer AE 595W (WBA) to a different military judge.

However, you set forth in your motion: The Prosecution objects to the transfer of AE 595W(WBA). Mr. bin
"Atash's Motion to Disqualify Colonel Keith A. Parrella, USMC, to a neutral and disinterested judge.

As the Prosecution's position has always been that Colonel Parrella is a neutral and disinterested judge, and Colonel
Parrella has in fact so ruled, your certificate of conference is both a misrepresentation of the Prosecution's position
in the conference and a gratuitous comment.

I am giving you the opportunity to correct the record on your own but intend to file a motion to strike your filing if
you do not do so by the end of the week.

Clay Trivett

From: CLAYTOGT
Sent: Tuesday, February 26. 2019 5:35 PM

To: 'Montross, William CIV (US)' : Perry, Edwin A CIV (USA)

; Christopher

: Cox. Dale T (John) CIV OSD OMC OCP (US)
Dastoor, Neville F CPT USARMY OSD OMC OCP (US)

: Dykstra, Christopher M Maj USAF OSD OMC OCP (US)

: EDWARDR : Furr, Jeffery C SSgt USMC OSD OMC
- Gibbs, Rudolph P Jr CIV OSD OMC OCP (US)

: Groharing. Jeffrey D CIV OSD OMC OCP (USA)
TR OSD OMC OCP

Sat USAF OSD OMC OCP (USA)
Jett Groharing : JEFFERCF

SSgt USMC OSD OMC OCP (USA)
G USARMY (US)
; Martins, Mark S BG USARMY OSD OMC OCP (US)

Filed with TJ Appellate Exhibit 595CC (WBA)
8 March 2019 Page 17 of 20

UNCLASSIFIED//FOR PUBLIC RELEASE



UNCLASSIFIED//FOR PUBLIC RELEASE

Mills, Benjamin A Maj USMC OSD OMC OCP (US)
: Thravalos, Haridimos V CIV DLSA
: NICOLEAT

: PASCUALT
TC USARMY OSD OMC OCP
: Ryan, Ed (USANCW)

; Tate, Nicole A CIV (US)

‘apt USAF OSD OMC OCP (USA)
: Zelnis, Charles R CIV OSD OMC OCP (US)

Trivett, Clayton G CIV (USA)

Ce: OSD NCR OMC List MCDO Motions Distro
Subject: RE: Request for Position -- Motion to Transter AE 595W(WBA) to Chief Judge Douglas Watkins

Mr. Montross.

The Prosecution still does not have enough information regarding your claimed factual basis to disqualify Colonel
Parrella to state a position on AE 595W.

The Prosecution will oppose any separate motion or relief to transfer AE 595W (WBA) to a different military judge.
Regards,
Clay Trivett

-----Original Message-----

From: Montross, William CIV (US)
Sent: Tuesday, February 26, 2019 4:39 PM
To: CLAYTOGT : Perry, Edwin A CIV (USA Connell,
James G III CIV (USA) . : Swann, Robert Lee CIV
0SD OMC OCP (USA) : Clay
Trivett :Cox, DaleJ
(John) CIV OSD OMC OCP (US) Dastoor, Neville F CPT
USARMY OSD OMC OCP (US) : Dykstra. Christopher M Maj USAF
OSD OMC OCP (US) : Furr, Jeffery C
S$Sgt USMC OSD OMC OCP (US) ; Gibbs, Rudolph P Jr CIV OSD OMC OCP (US)

IV OSD OMC OCP (US)

Sgt USAF OSD OMC

Jeff Groharing

Sgt USMC OSD OMC OCP (USA
ESG USARMY (US)
- Martins, Mark S BG USARMY OSD OMC OCP (US)

I

- Mills, Benjamin A Maj USMC OSD OMC OCP (US)
Thravalos, Haridimos V CIV DLSA
:NICOLEAT

: O'Sullivan, Michael J CIV OSD OMC OCP (US

: PASCUALT
TC USARMY OSD OMC OCP
|: Ryan, Ed (USANCW)

: Tate, Nicole A CIV (US)

: Ryan, Edward R CIV (US)
“apt USAF OSD OMC OCP (USA)
; Zelnis, Charles R CIV OSD OMC OCP (US)

Trivett, Clayton G CTV (USA)
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Subject: Request for Position -- Motion to Transfer AE 595W(WBA) to Chief Judge Douglas Watkins

Trial Counsel:

AE 595W(WBA), Mr. bin 'Atash's Motion to Disqualify Colonel Keith Parrella as Military Judge Presiding in
United States v. Mohammad., et al., will be filed on 27 February 2019.

Counsel for Mr. bin 'Atash intend to file a motion to transfer AE 595W(WBA) to Chief Judge Douglas Watkins.
Please state your position.
William Montross

Defense Counsel
Military Commissions Defense Organization

-——--Original Message---—-
From: CLAYTOGT
Sent: Friday. February 22, 2019 2:52 PM
To: Perry, Edwin A CIV (USA ; Connell, James G ITI CIV (USA)

: : Swann, Robert Lee CIV OSD OMC OCP (USA)
; Clay Trivett

: Cox, Dale T (John)
CIV OSD OMC OCP (US) : Dastoor, Neville F CPT

USARMY OSD OMC OCP (US) - Dykstra, Christopher M Maj USAF OSD OMC
OCP (US) : EDWARDR ; Furr, Jeffery C SSgt USMC
0SD OMC OCP (US) . Gibbs, Rudolph P Jr CIV OSD OMC OCP (US)

: Groharing Jeffrey D CIV OSD OMC OCP (USA)

TR OSD OMC OCP (US)

; Christopher M. Dykstra

|
L

my C CIV OSD OMC OCP (US) | — i MSgt USAF OSD OMC OCP

(USA) ; Jeff Groharing
JEFFERCF ESgt USMC OSD
OMC OCP (USA) | SSG USARMY (US)

, : Martins, Mark S BG USARMY OSD

OMC OCP (US)

: Mills, Benjamin A Maj USMC OSD OMC OCP (US)
Thravalos, Haridimos V CIV DLSA
; NICOLEAT

- HARIDIVT
; NEVILLFD
>: O'Sullivan, Michael J CIV OSD OMC OCP (US)
Tavarez-Patin, Pascual A CIV OSD OMC OCP (USA)
PASCUALT
LTC USARMY OSD OMC OCP
: Ryan, Ed (USANCW)
Tate, Nicole A CIV (US)

(US)

ROBERTLS

: RUDOLPPG
: Ryan. Edward R CIV (US

USAF OSD OMC OCP (USA) Trivett, Clayton G CIV (USA)
: Zelnis, Charles R CIV OSD OMC OCP (US
Ce: OSD NCR OMC List MCDO Motions Distro

Subject: [Non-DoD Source] RE: Request for Position -- Motion to Disqualify Military Judge Keith Parrella

e

Mr. Perry,
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Without knowing the purported factual basis of your motion to disqualify Colonel Parrella, the Prosecution cannot

state its position on the motion.
Regards,

Clay Trivett

From: Perry, Edwin A CIV (USA)
Sent: Friday, February 22, 2019 1:00 PM
To: Connell. James G III CIV (USA)
Robert Lee CIV OSD OMC OCP (USA)
Clay Trivett

>: Swann,

: Christopher M. Dykstra

CLAYTOGT

; Cox, Dale J (John) CIV OSD OMC OCP (US)

: Dastoor, Neville F CPT USARMY OSD OMC OCP (US)

Dykstra, Christopher M Maj USAF OSD OMC OCP (US)

Furr, Jeffery C SSgt USMC OSD OMC

; Gibbs, Rudolph P Jr CIV OSD OMC OCP (US)

Groharing. Jeffrey D CIV OSD OMC OCP (USA)
: CTR OSD OMC OCP

IV OSD OMC OCP (US)

; Jeff

Sgt USAF OSD OMC OCP (USA)
Groharing — : JEFFERCF

SSgt USMC OSD OMC OCP (USA)
ESG USARMY (US)

BENJAMM3 Mark S BG USARMY m(us)
Mills, Benj C OSD OMC OCP (US)

: Thravalos, Haridimos V CIV DLSA
>: NICOLEAT

TC USARMY
: Ryan, Ed (USANCW)
: Tate, Nicole A CIV (US)

0SD OMC OCP (USA)

‘apt USAF OSD OMC OCP (USA)
; Zelnis, Charles R CIV OSD OMC OCP (US)

Trivett, Clayton G CIV (USA)

Ce: OSD NCR OMC List MCDO Motions Distro
Subject: Request for Position -- Motion to Disqualify Military Judge Keith Parre]] et

CLASSIFIC ATION H—
Trial Counsel:

Counsel for Mr. bin 'Atash intend to file a motion to disqualify Military Judge Keith Parrella, pursuant to RM.C.
902(d)(1), emt.

Please state your position.
Edwin A. Perry

Defense Counsel
Military Commissions Defense Organization Washington, DC Office: _

CLASSIFICATION "o et
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