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WALID MUHAMMAD SALIH and
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RAMZI BINALSHIBH; AE 595W (WBA), Mr. Bin ‘Attash’s
ALl ABDUL AZIZ ALI, Motion to Disqually Colonel Keith A.
MUSTAFA AHMED ADAM Parrdla, USMC, & Military Judgg, to
AL HAWSAWI Colonel Douglas K. \&tkins, USA,

Chief Judge of theMilitary Commissions

6 March 2019

1. Timeliness

The Prosecution timely files this Response pursum to AE 595Y, Expedited Briefing
Order.
2. Rdlief Sought

The Prosecution respedfully requeststhat ths Canmission deny th requested eli ef set
forth in AE 595V (WBA), Mr. Bin ‘Attash’s Motion to Disqualify Colonel Keith A. Parrella,
USMC, & Military Judge Presiding inUnited States v. Mohanau, et al., as wdl as AE 595X
(WBA), Mr. Bin ‘Attash’s Motion to Transfer AE 595W (WBA), Mr. Bin ‘Attash’s Motion to
Disqualfy Colonel Keih A. Parella, USMC, & Military Judg, to Colonel Dougés K. Watkins,
USA, ChiefJudg of theMilitary Commissions.
3. Burden of Proof

As themovingpaty, the Defense mustdemondrate by a preponderance of the evidene

that the equestedeélief is warantedin boh AE 595W (WBA) and AE595X (WBA). SeRule
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for Military Commission (“R.M.C.”) 905(9(1)-(2). In AE 595W (WBA), the Defensemust
demonstrate that “the military judge has a personal bias or prejudice concerning a party or
personal knowledge of spued evidentiay fads conerning the pocealing,” or that “the
military judge ha adedas counsk lega officer, staff judge a@vocae, a convening authority as
to any offense charged or in the same case generally.” R.M.C. 902(b)(1)—(2); seealso28 U.S.C
88 455p0)(1),(3) (statng similar grounds for disqudication).
4. Facts

On 27 Augist 2018, Caind Keith A. Parella, USMC, was detailed to mside over the
military commisson caseof United States v. bhammad, & al. as the Military Judge! On the
same dg, Judg@ Parrdla provided all paies with his sumnarized biogaphy.? In response to
requestsfor discowery related tohim,® Judg Parrdla provided all peies with copies ohis
United Stetes Maine Corps Fitness Regport and amemorandum pertainig to his 20142015
fellowship with the National Security Division (“NSD”) of the U.S. Department of Justice
(“DOJ”).% In so doing, th Military Judge made cka on therecord that he provided the
additional information “in an effort to promote expeditious resolution of any concerns of the
parties.”®

On 10 Sptember 2018, all paes, includingMr. Bin ‘Attash’s counsel, conducted
extensivevoir dire of Judge Parrdla, lastingfrom 9:03 am. untl 2:34 p.m® During Judge
Parrella’s voir dire, coursd for all five Accused, to include Mr. Bin ‘Attash, extensivey
questioned Jud@ Parrdla on,inter alia, his 20142015 #llowship with NSD, his pst

aauantance with one of the trial counsel (Mdeffrey D. Groharim), his limited pat

1 AE 001A.

2 AE 001B.

3 AE 595 (MAH); AE 595\ (WBA).

4 AE 595B

5 AE 595G, Ruling a 2; seealsoUnofficial/Unauthenticated Transcript (“Tr.”) at 20416.
6 Tr. & 20420-568; see alsOAE 595G & 2.
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interactions with intelligence community (“IC”) and law enforcement agencies, and his
recollection of his eadion to he events of &tenber 11, 2001° On 11 Sptember 208,

Judge Parrdla denied (1) a combined Defensemotion for him to dsqualfy or reause himself and
(2) aDefense request o abate the paealings unil the Military Judg had completely reviewed
all prior pleadings and tanscripts in the @e.® TheCommisson, however, stated thi would
“allow counsel to move the commission for reconsideration based upon the discovery of
additional evidence.” Tr. a& 20605.

In hisoral 11 Septembe 2018ruling, Judge Parrdla concludedthat his oneyea touras a
Fellow at the DOJ did not create a situation where his impartiality “might reasonably be
questioned pursuant to Rule for Military Commission (‘R.M.C.”) 902(a),” and that his time at the
DOJ did notmeg ary of the speific groundsfor disqualfication unde R.M.C. 902p).° In
reading this wnclusion, Judg Parrdla aso gecifically found, inter alia: (1) hedid nothave a
personabias or pgjudicetoward ay party; (2) he did notpossess personal knowledge of
dispued evidentary facts conerning this proeeding as aresult of his tme d the DOJ; (3) he
did notact as coundeon this mater or any othermilitary commisson casein ary cgpecity while
a the DOJ; (4) hedid nothave proéssibnd interadion with ary of the DOJ atorneys assigned
to this Commis®n while servirg as aFellow a the DOJ; (5) hewas never employed by the
DOQJ, but rather “worked there pursuant to a memorandum of understanding between the Marine
Corps and the DOJ”; (6) his tenure at the DOJ was “limited to an academic year” and was part of
an established Marine Corps program to send senior officers to “government agencies, private
corporations, and various think tanks in order to observe, inform, and exchange ideas™; (7) he did
not undego any type ofhiring pracess or taining within the BDJ, (8) hewas notevaluatd by
any DOJ employee, nor did any DOJ employee have “the ability to influence his evaluation or

career in a negative way’’; (9) his Fitness Report for his time at the DOJ was an “unobserved

"Tr. & 20420-568.
81d. at 20598-605; see also AE 595G & 3.

°Tr. & 20602.
3
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fitness report,” meaning that although a DOJ employee’s name appears on the report, there are
no markings associated with the report; (10) he was “always co-detailed” to DOJ cases, meaning

that he always worked alongside a DOJ attorney; and (11) he “never worked on any natter

involving 9/11 or any other commissions case.”°

On 19 Qtober2018,Defense counsel for Mr. &vsawi filed AE 599 (MAH), Defense
Motion to ReauseMilitary Judge, Colonel Rarrdla. In doing so, lte Defense aléged that the

following thirteen facts demongdrated that the Mitary Judgemustreause himself from this @se

1. ““AsaCMC Fellow, [Colonel] Parrella worked in the Department of Justice’s
(DOJ) Nationd Seaurity Division as a Counteterrotism Prosecutor and with
the Office for Overseas Prosecutorid Development Assiseince and Training
(OPDAT) within DOJ’s Criminal Division.”” AE 5939 (MAH) at 5 (quoting
AE 001B.

2. “The National Security Division is a product of post-9/11 congressond adion.
The Congessmandated theredion of the Department of Justice’s National
Seaurity Division (NSD) in 2006, with passageof a reauthorization of the
PATRIOT Act.” AE 595 (MAH) at 5.

3. Perits own missionstatement, théocus of the NSD Counteterroism Sedion
is on:

[. . ] the deign, implementaibn, and supportof law enforcement efforts,
legslative initiatives, polciesand strat@jiesrelating tocombatirg internationd
and domestt terrotism. The Sedion seks toassist,through investigaton and
proseution, in preventing and disruptng ads of terroism anywhere in the
world that impa&t on sigquificant United Sates interests and pesons. The
Sedion's esponsibiities include:

a. investgating and proseuting domestt and internaiond terrolism
cases;

b. investgating and prosecuting terrorist financing matters, includig
materid support cases;

c. paticipating in the systematic colledion and analysis of dat and
informationrelating tothe investation and prosecution of terroiism cases;

[.]

101d. at 20602-04.
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d. investgating and proseuting mattes involving torture genocideand
war crimes that ae linked to errorist groups ad individuds;

. ]

e. assistingthe AntiTerrorism Task Force Coordinatos in the U.S.
Attorney's Offices through the Regional Coordinatosystemby fadlit ating
information sheng bketween and among poseutors nationwide on
terroism mattes, caes and thret information;

. ]

f. sharing informationand troubleshooting isses with internaional
proseutors, agents and investigating magistrates to assist inaddressing
internationd threat information and ligation intiatives; and

g. providing legd advice to federal proseutors concerning numerous
federal statutes!?

4. “Colonel Parrella’s Marine Corps ‘Fitness Report’ for that period Ists his
primary duties as including ‘work with partnersin the intelligence communty
including [Federal Bureau of Investigation (FBI)], [Centrd Intelligence Agency
(CIA)], [Nationd Seaurity Ageng/ (NSA)], and[Depatment of Defense(DoD)].””
AE 593 (MAH) a 7.

5. “The NSD’s [Counteterrorism]Sedionhasbeen inextricably involved with the
proseution of Mr.a Hawsawi ad theco-acaised since a least April 2012 (whe
chargeswerereferral in thiscase), and thusncludingthe time periodvhen Colonel
Parrdla was working at the NSD. The NSD has keen and continues to be
represented by a number of prosecutors on this case.” Id. at 7.

6. “During voir dire, Colonel Parrella was evasive and refused to answer counsel’s
gusstions regarding his access tothe A while he worked with the National
Seaurity Division, where he carried out a document review at the CIA.” Id. at 9.

7. “Also during voir dire, Colonel Parrella acknowledged knowing and/or having
worked at NSD when severd current and aformerproseutor appearing in this case
were aso working at NSD.” Id. a 10-11. Notably, “[h]is contacts with
[Mr. Groharing arelong-standing? Sesid. at 11 (outlining contad between the
Mil itary Judge and Mr. Groharirg during a two-day athletic endusance event).

8. “Colonel Parrella was on active duty in the U.S. Marine Corps,at the timeof
the athdks on[Septembe 11,2001]” Id. at 12.

9. “At the present time, Colonel Parrella is retirement eligible from the U.S.
Marine Corps,and has notdetermined whether,uponleaving the Marine Corps, he

11 Parggraph 3 is gotedfrom AE 593 (MAH) at 6.

5
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would sesk employment with the Depatment of Jusice, including the Federal
Bureau of Investigation, or the National Security Agency.” 1d. a 14.

10.“The NSD’s [Counteterrorism] Sedion, along with the FB, the NSA and the
CIA, aredeeply involved inreviewing informationand determiningwhat discovery
in this case, including classified discovery, falls within the Government’s
obligation to turn over to the defense.” Id. at 15.

11.“As military judge on this case, Colonel Parrella would be solely responsible
for . . .exparte reviews of classified information thatNSD prossautorsprovideto
him for defense discovery.” 1d. a 16.

12.“In an early show of a propensity to turn to the prosecution for counsel, and of
his undudamiliarity with this proseution, Colonel Rrrdlahasturned theexparte
proaess unér [M.C.R.E.] 505 onits head: he has sua sporg and outsdetherule,

invited the proseution to brief him ex parte regarding al prior ex pate sessions
already conducted before this Commission.” AE 5951 (MAH) at 16.

13. “Also notablefromvoir dire, Colonel Rarrdla adknowledged that hehas an on

going duty of loyalty to the CIA with respect to classified matters he learned there.”
Id. at 16 €iting Tr. a& 20564).

Amongthe thirteen facts Ddense counsel fo Mr. Hawsawi cited as gounds forrecusd,
all but one of them (th€ommission’s order directing an ex parte heaing with the Rosecution in
AE 542Q), were at least in sumand substnce, drealy addessed invoir dire, and onsdered by
the Military Judge in denyng Mr. Bin ‘Attash’s original motion for recusd on 11 $ptembe
2018.

On 19 Novenber2018, he Commissionssued AE 5950Ruling, whid denied
Mr. Hawsawi’s reaisd motion and motion o ebate the proeedings!? In the ruling, the
Commission “adopt[ed] and incorpoate[d] its Septembe 11, 2018 orrecord recitation of facts”
and provided dditional findings of fad rdated to the distinct atbations that Mr. Hawsawi
raised!®

In these additional findings of fact, the Commission adopted “for the purposes of the

current ruling” five of the thirteen facts asserted by Mr. Hawsawiin his moton for recusal,

12 AE 5950 & 10.

131d. at 2-5.
6
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describing those five facts as “generally accurate.”** Regarding the emaining eight fads allegel
by Mr. Hawsawi Judge Parrdla clarified orrglected the“mischaracterization” of his answers to
certain questons duringvoir dire. Specifically, while Judge Parrella “accept[ed] that members
of the prosecution team are employed” at NSD, Judge Parrella reiterated that he “did not work on
any military commission natter while at DOJ.”*® Further, ddge Parrdlafound that beausethe
detailed DOJ prosecutors on this case have at all times since at least 2012 been “explicitly
assigned to the Department of Defense’s Office of the Chief Prosecutor,” the “Military Judge
and the ODJ proseutorsassigied to this cae effectively worked for two sepaate government
agencies during the Military Judge’s fellowship year (2014—2015).”1® Judg Parrdla further
found that he harbors “no favoritism toward any entity within the IC, and nothing about [his]
interactions” with the IC will impact his ability to “dispassionately decide the issues presented in
this case.”!’ Regarding any purported “interference” by the IC with the Commission’s
proceedings, “nothing, including [his] service at NSD, predisposes [him] to decide” any such
issues that come before him “one way or the other.”!8

Judee Parrdlaalso coreded Mr. Hawsawi’s mischaracterization of his answers as

“evasive” regarding questions about the Military Judge’s access to a CIA facility during his

141d. & 2 (These facts include: (1) thg in 2014, the Mitary Judg was seleted for the
Commandant of the Marine Corps’ (CMC) Fellowship Program to fulfill his top-levd school
assighment, and specifically that the Military Judge’s fellowship involved a one-yea tour
working in NSD at the DOJand with theOffice for Overseas Rrosecutorial Development
Assistance and Training (“OPDAT”) in the DOJ’s Criminal Division; (2) that the NSD was
creded in 2006 as paof areautharization of the PATROT Act; (3) the nission satement and
“About the Office” information from NSD’s Counterterrorism Section web page; (4) that the
Military Judge’s “Fitness Report” for his fellowship year listed his duties & working with
patnes in thelC, providing giidane on MBI operdions, ad difting legal memoendaon the
meiits of terorism @ses and topcs of arrent relevance to counerterrorism proseutors; and %)
that the Military Judge is retirement elgible and hes notdeemined whether, upon leaing the
Marine Corps, he woulgek employment with the BDJ, includingwith the FB or NSA.). See
AE 598 (MAH) 1Y 5a-5.d., 5.i.

15 AE 59504 2-3.

161d. at 3.
17 |d
18 Id
7
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fellowship yea and hisremlledion of his gecific emotions a1 Septembe 11, 2001. Gneerning
the pedse cttails of his acess b aClA fadlity during his Ellowship yea, Judg Parrdla
reiterated that he had ruled such particulars were “simply irrelevant to any issue of judicid
bias.”*® Regarding his recolledion of his feslings diring the Septaber 11, 2001 #ads, Judg
Parrella explained that his answers were “fully responsive” to counsel’s questions and “were
simply an accurate stdemert of [his] recollection of events that occurred nearly 20 years ago.”?°
Judge Parrella also explained that his purported “duty of loyalty and confidentiality to
certain agencies,” which Mr. Hawsawi highlighted as a baisfor reausa, is simply the duty to
protect classified information, which “applies uniformly to all Government employees who
receive such information as part of their official duties,” including all defense counsel. Judge
Parrella reiterated that he could “foresee no way in which” such a duty of non-disclosure “will
interfere or conflict with [his] duties as a military judge in this commission.”?* Finally, in
addition to hisanswers ad anaysis on thaeard duringand followingvoir dire,?? Judge
Parrella indicated that, while it is “accurate” that he had a past “friendly” relationship with
Mr. Groharing through “a four person team in an athletic event some ten years ago,” since that
time his interactions with Mr. Groharing “have been infrequent and only in passing” and that
they had not dscussd this ase?® As such, Judge Parrella found that he was “certain” that no
aspect of his acquaintance with Mr. Groharing will impact “any decision” he will make as

Military Judg.?*

199d.

201d. at 4.

211d. a 4-5.

22 5 Tr. at 20420-568.

23 AE 5950 #3-4. SealsoTr. a 20509-10 (stathg invoir dire answers tha theteam did
not train together but came together for “just the race,” that he and Mr. Groharing “got along
well” during the times of the race, but that since then [2008], he had only seen Mr. Groharing “a
couple of times” during 2014 when he was a Fellow at DOJ and that at no time did he ever
discuss this cewith Mr. Groharirg.).

24 AE 59504 4.
8
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On 27 Februay 2019, Defensecounsel forMr. Bin ‘Attash filed AE 595W(WBA), and
statel that Mr. Bn ‘Attash intended forhis moton to be hard by the Chef Trial Judge of the
Military CommissionsColonel DouglasK. Watkins, USA AE 595W(WBA) at 1. The
Defense acknowledged tha Judge Parrdla denied goint ord motion bythe Defense fo reausd
on 11 $ptember 2018ra asimilar written moton bythe Defenseon 19 November2018. Ses
AE 595W (WBA) at1. Nondheless, and wlhiout seking reconsderation on an issue that the
Defense surely knows isres judicata, the Defense claims that “[b]JecaiseJudge Parrdla has
demondrated inaility or unwillingness b recognize the fads that would ause areasonable
person to quaion his inpartiality, the Chef Judge of theMilitary Commissionstsould hear the
instant motion far disqualification and ensuréhat the Rules for Military Commisson ae
enforced.” AE 595W (WBA) at 1-2. TheDefensefurtherclaims that the Miliary Judg fail ed
to disdose @rtain facs that require his eausal, which verediscovered duiing a Defense
investpation; namey photogaphs d the Wildeness (hallengeRaces that didge Parrdlaran
ove adecade ago, and purported statements ofirrent and brmer DOJ employess.

5. Law and Argument

In amotion hatonce agan glaringly underscores the Defense’s tremendousvaste of
time and government resoures, and which symbai zes why this Commis®n will continug ad
infinitum, in perpetual prerial litigation if it does not mmediately s¢ motions dedlines and a
trial date the Defensedispache its taxpa/er{funded investigator to investigate a sitting judge’s
answes that ke gave duing voir dire in anattemptto determine ihelied, and then monthsfter
the @mpletion of the investyation filed a written motion b recuseon theexad same ground
alleged five months go, and which hal already been denied twie by the Military Judgg.

The Commission shoultet thosefads sink in fora minute, take stock dhe Defenses
true straegic ams, s firm deallines and a tal date, ad then imnediately discount ay further
pleas for ddensedday, knowingthe Defensehas gpent much of the last sen yeas attempting
to disrespet, discredit, and disnantle this cngessionally-authorized, bipartisan miliary justice
system and al who would adminsterit, in lieu of preparing to meet the Prosecution’s evidence.

9

Filed with TJ Appellate Exhibit 595BB (Gov)
6 March 2019 Page 9 of 38

UNCLASSIFIED//FOR PUBLIC RELEASE



UNCLASSIFIED//FOR PUBLIC RELEASE

And in the end, whadid the Defense investigation ehieve? Nothing. This is despite the
Defense interviewing severd witnesse® from the Depatment of lstice and the United Sétes
Marine Corps,and ureathing photogaphs showing JudgParrdlawith Mr. Groharirg, in ean
pictures take in 2007 and 2008ftar a military team competiton that Judg Parrdla had
informed the paies of during voir dire he had participated in, and fully consideed in dedining
to recusehimself. Trereareno nev “facts” in the Defense motion and theDefense knows &
much. The Military Judgewas fully awareof his own involvemst in the Wildeness Ghallenge,
presumaby including that hewas present in after-event tean photogaphs, soltie Defense knows
its motionwill not change Judge Parrella’s analysis on recusd. Instead, with a @mplete lack of
undestanding of thelawful limits of the Chief Trial Judge’s detailing authority, or any military
legd authority that would authoize its rdief, theDefense now dso sesks review by the Chef
Trial Judg of theMilitary Commissions, who is natetailed to this@ase and ha never ben
detailed to this @se to dedde thismotion in he despeste hopefor a different outome?® Both
AE 595W (WBA) and AE 595X (WBA) should le sumnarily denied by Jud@ Parrdla.

Let there be no doubt, this motiowas filed in an agmptto embarass’ (and by

implication threaten) the Mil itary Commissiorand paties as well as denonstrae that the

25 The Ddensewas fully able to ondud an etensiveinvestigation primerily telephonicaly,
see AE 595W (WBA), Attach. U, despite theirclaims in the AE 524 sees of motons, dter the
issuane of Protetive Order #4,that onduding telephonidnterviews would be inefective.

26 Se generally AE 595X (WBA).

27 As furthe evidenee of the grauitous rature of the Defense filing, Defense counsel also
intentionally misrepresented the Prosecution’s position in the conference for AE 595X (WBA),
and then &iled to cared the emrd despite bang requested to do so. 8d\ttach. B. The
Prosecution’s stated position was that the Prosecution will oppose any separate motion for relief
to transfer AE 595W (WBA) to a dfferent military judge. Id. However, theDefense set forth in
its certificate of conference that “The Prosecution objeds to the tansfer ofAE 595WWBA),

Mr. Bin ‘Attash’s Motion to Disqualify Colonel Keith A. Parrella, USMC, to aneutral and
disinterested judgé AE 595X (WBA) at 12 (emphasis added). As the Prosecution's position
has &vays been thatJudee Parrdlais a reutrd and disnterested judge, rad sinceJudge Parrdla
has in fat so ruled twie (and the Uhited Sates Court of Appeils for theDistrict of Columbia
Circuit refusel to gay the proeealings on nandamus), the Bfense ertifi cae of conferenceis an
intentiond misrepresatation of the Prosmition's posiion, and isa gratuitous and pety comment
aimed to discredit the United States” commitment to justice in this case. The Defense motion
shoub not be acepted until this material misrepresentation of the United States’ position is
correded.

10
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Defense is fully cgpable and willing tosend its taxpayer-funded investgators to per into the
personélives of allof the paties, and interview dl past assaates of theparties, in an agmpt to
takedown the atire legal system Tha isall this motion is.Nothing more It shoud bedenied
by Judg Parrdlafor athird time, and ompletely disregaded by Chief Judge Watkins,

poshaste.

I. The GroundsAlleged by the Defense as a Basis for Recusal Have Been Raised,
the Denial of Recusal on Those Groundsis Res Judicata, and ThisMotion isan
Improper Motion to Reconsider Prior Rulings of the Military Commission

Theisaue of eausd on the grounds adged by the Defenseis res judicatain this caeand
this motion(notwithgandingthe “new” decale-old photogaphic speal recéved in Deembe
2018 ad interviews of DOJwitnesss that ocurred priorto the Military Judge’s 11 September
2018 eausal uling) is an improper motion foreconsderation.

R.M.C. 905f) permits the Miliary Judge to recnsider any ruling, otherthan one
amountingto a fnding of not guity, prior to the authentication of thewrd of trial. However,
granting of the request for reconsideration is in the Military Judge’s discretion.?® Generally,
courts gant motions forremnsideration where “there has been an intervening change in
controlling law, there is new eviderce, or theeis anead to cared clear error or prevent
manifest injustice.”?®

For AE 595W(WBA), theinstant motion seking reausd, and for AE 595X (WBA), the
motion b transfer AE 595W(WBA) to the Chief Trial Judgg, there is nosepaate moton for
reconsideration, and no empt to satsfy the criteria foramotion b recongder as st forth

above Thee are no nav grounds a fads alleged in the Defense motion to recuse just

photogaphs of @ event tha was drealy disclosedsua sporg and mwnsidered by luidge Rrrdl a,

28 S AE 155F at 1 (“Either party has the right [to] move for reconsideration but granting of
the request is in the discretion of the Military Judge.”).

29 United States.\Libby, 429 F. Supp. 2d 46, 467 (D.D.C. 2006) interna quotation narks
omitted); accord Nat’l Ctr. for Mfg. Scis. v. Dep’t of Defense, 199F.3d 507, 5110.C. Cir.
2000) see also AE 108AA at 2 (“Generally, reconsideration should be limited to a change in the
facts or law or instances where the ruling is inconsistent with case law not previously briefed.”).

11
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as wdl as DQJ personnelnterviews from September 20& that @nfirm what Judge Parrdla and
the DOJ proseutors asigied to his cae have drealy dated as dficers ofthe ourt: Thereis no
evidene that Judge Parrdl a® worked onany military commissions raters, let alonghe
proseution of this asewhile & DOJ, becausehe simply did not do so.

The Ddense amits hey had whathey claim was a “1.5-pagesunmmaty of the @ademt
and miitary caree of Colonel Rarrdla. . .of unknown provenance” prior to the 11 Septembe
2018 herings3! Why the Defense believes anyoneother thanColonel Rirrdla would have
written this document is una@e but wat is dea is that all of the infomation on he sunmary
was also avadble for use duringvoir dire, which Mr. Montross onduded extensivel on kehalf
of Mr. Bin ‘Attash. Furthemore, al of the interviews of DOJ membes gpear to hase been
completed bdore the Military Judge’s 11 September 2018 recusal ruling, and could have ban
presetedand agued beforethenhad thg been of any value & al. All of the website
information rgarding the missbn of the Ntional Seaurity Division®? and the @untererrorism
Sedion, datached to he Defense motion, wa avaibble longbeore September2018 and thus
also do not consttute “new facts” that warrant reconsideration five monhs dter thefirst recusd
motion was denied As sud, the motbn far reausal shodd be denied @an improper motion fo

reconsderation.

30 AE 595W (WBA) at 3. Despite Colonel Rarrdla stating that he mahave met undersiged
Managing Trial Counséat the Department of Jusice, Managing Trial Counsé has no
recolledion of ever meeting or sesing Jud@ Parrdla a the Department of dustice, or anywhere
else, and to he best of his knowledge saw ColbKeith Parrdlafor thefirst ime a Joint Base
Andrews prior to thelight to thefirst hearig hepresided oer in Septemler 2018. Managing
Trial Counsel, and Mr. Grohagnbegan wdting onUnited States v. Bhamnad, et a) from its
inception as a potential mtiry commisson casein 2006, prior to wdiing for the Department of
Justice, and undesigned counselhas woked on the casecontinuouslyfor tha time, including
manaying the case since2010. Bth Manaing Trial Counsel and MrGroharingare 100 pecent
cetain tha Judg Parrdla has never hhany involvement withUnited States v. Mohana, et
al.

31 See AE 595X (WBA) at 3.

32 The Defense makes the argument that “The very pointof areaing CTS was to poseute
theUnited States v. Phamnad, et al, a capital case.” AE 595W (WBA) at 31 (citing id.,
Attach. G). This satemat is so haccurae thd it defies asimple response.Suffice it to sy, the
statement is false, unsupportable, not evidenced by any of the Defense’s attachments, and is
moreaccuraely charaderized as an agument d fads not in herecord.
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[I. The Defense’s Declaration Raises No New Grounds for Recusal

Even assuning, for purposes of agument, that ta DOJ and U.S. Marine Corps personne
interviewed wereacairately quotedin Mr. Pipe’s declaration, the delaration is stil lacking in
mary ways 2 and the dge of the delaration is miseading. Despite the cedaraion beng signed
on 24 February 2019, it is mportant to note that all of the telephonic int@ws with theDOJ
attorneys and saff occurred priorto the Military Judge’s recusal ruling, and prior to counsels
firstand seondchallenge of didge Parrdla on thesegrounds(as a result of bang joined to
Mr. Hawsawi’s motion). As such, none of this information constitutes “new” evidence to justify
reconsderation or eaisal

Sewondly, al of the information regardig the2007-2009Wilderness (hallengeraces
was rasedby ludge Rrrdla duringthe Septembe 2018 wir dire. Theeis dso noexplanaton
as to wty the Defensewaited more than tleemonths afer voir dire to conducits investgation
of the Wildeness (hallenge Team, orwhy they then wated morethan two montis dter
conduding said interviews and receiving the pictiresto file thesemotions. Eva if this was nd
amotion b reconsder (which it clearly is) it would also nobeatimely motion b recuse as
Judge Parrdla has been on the @sefor six monthsand has issied mutiple rulings.

Thedeclaration is dso lacking in additional ways, in ha it is in “bulleted” format and
does notpurport to be vaim satements of wha was said by tk interviewees. The
declaration dso completely lacks context to the pointwhere it can be mislealing. For example,
take Ms. Courtney Sullivan’s “statement,” for instance. Ms. Sullvan wes indeed aDeputy Chief
Prosecutor fora period of time while shewas detailed from DOJto the Office of Mili tary

Commissions a part of the Gice of the Chief Prosecutor (OCP) (although shénad etremely

33 Thedeclaration of Mr. Pipe indtates that he anducted a telephoniimterview of
Mr. Benjamin Towbin, who is further identified as a paralegal who worked for DOJ’s
Counteterrolism Sectionin 2009 and 2010dur years bdore Colonel Rarrella arrived). See
AE 595W(WBA), Attach. U & 1. Appaently, none of thedefense counsel for Mr. Bin ‘Attash
felt it necessay to ask ay supervisoy attorng if it was permistble for its investgator to spek
to a brmergovernment pardegd to elicit nonpublic information about DQpersonnel, ofte
strudure, howcases areassigied, a the otherel iberative pracesses othe Depatment of dustice
that appeently weredisaussed.
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limited involvement wih the 9/11 esedueto thefact tha the atual Chief Prosecutor was, and
still is, detailed to theasg. However,in November2013, Ms. Suilan left the Office of
Military Commissions and nerned to the Depatment ofJustcein order tocontinue he work
with the Coungrterrorism Sedion proseuting federal crimind cases, and had no further
involvement with the 9/11 ea (asthis casewas, and stll is, beng proseuted soley by
Department of Defense’s Office of the Chief Progautor). Ms. Sulivanthen leftDOJ in August
2014. Dspitetheserelevant and esily discerniblefacts, the @daration claims that

Ms. Sulivan let CTS in August 2014, and #i “part of he role was the deuty chig prosecutor
for United States.\KSM &t al.”** Without contet, ore could be led to believe that while
working at CTS in 2014 (theyea Judge Parrdla arrived for his Elowship) Ms. Sulivan
continued in her roles Deputy Chief Proseutor for the dfice of Military Commissions while
working at the Department of Justice, which is patently false. Once shereturned to DOJn
November2013, Ms. Suil’an had no othemvolvement with the prosation ofthis, or any
other, military commisson cae As suth, the delaration ismislealing, even if that was notthe
intent.

Neither Mr. Asuncion’s hor Mr. Mullaney’s purported statements ad the Defense in its
basdess quest foreausaleither. While Mr. Asuncion’s “statemerit claims that itis
“conceivable” that Colonel Parrella could have attended briefings where military commissions
cases werediscussd, hehas no spefic remlledion of him doing s6® Mr. Asungon and
Mr. Mullaney further stated that it was “possible” Colonel Parrella worked on, or heard
information about, mitary commisson cases, dthoughhe has ro speific remlledion of it.3¢

As sd forth in the layal brief below,and despite the fact thatthe ony ground forrecusd

for past empmlyment is workingon theadual caseover which ore thenpresides & ajudge,

34 Se AE 595W (WBA), Attach. U & 3.
35 Seid., Attach. U at 4.

% Seeid., Attach. Uat 4; id., Attach. U at 5 (“Mr. Mullaney believes that [Colonel &rdla]
could have weked on, orheard information ébout, commis&in([] cases, buthe has no spdia
recollection about it.”).
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Mr. Pipe’s declaration presents zero evidene thatJudge Parrellaworked onthe @seor any
military commissions matterbecauseit simply did not ocar.®” As sut, Mr. Pipe’s declaration
presents no “new” evidence that warrants either reconsderation of Judge Parrella’s two reausal

rulings, atransfer ofthemotion to hief Judge Watkins, orreausal itself.

[11.The Military Judge Appropriately Declined to Recuse Himself from the Case
Following Voir Dire, and Should Once Again Declineto Do So Now.

Both Defensemotions show be denied witout oal argument. In filing the instant
motion, he Defensefails one@ agan to produe any evidence demondrating thatJudge Parrdla
meds the recusd criteria se forth in R.M.C. 902, oits federa countepart 28 U.S.C
8§ 455. As sug, hisreausa from this caeis unjudified, inappropriateand simply unecessary.

Rule for Military Commission 902(as clear and states that anilitary judge “shall
disqualify himself or herself in any proceeding in which the military judge’s impartiality might

reasonaly be questioned.”3® The Rule dso sés forth veary speeifi c grounds for disqudiication:

(1) Wherethe milttary judge has apersorm bias orprejudice concerning a party or
personal knowledge of sfued evidentiay fads conerning the pocealing;

(2) Where the military judge has aded as counsé lega officer, staff judge
advocate, or convening authority as to any offensecharged or in the same case
generdly;

(3) Where the military judge has been or will beawitnessin the sanecase, isthe
acaser, haforwarded charges inthe casewith a personarecommendaton as to
disposition,or, except in the peformance of duties as military judge in a previous
trial of the same or eelaed @se has &pressed a opinion conerning theguilt or
innocene of the acusd,

(4) Where the military judge is noteligible to ad becausethe military judge is not
gualified unde R.M.C. 502€) or not cetailed undr R.M.C. 503p);

(5) Where the military judge, the military judge’s spouse, or a person within the
third degree of relationship b eithe of them or aspouse of such person:

37 As officers of this court, the Miliary Judge and the BDJ proseutors @signel to his cae
know, and have stated, with 100 pecent certainty, that lidge Parrdla did not work on the insdint
case but it is inpossble to pove a negative othéhan ly so s#ting.

38 RM.C. 9026).
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(A) Isapaty to the preeeding;

(B)Is known by the military judge to have an interest, financial or
othemise that could be subsantially affeded by the outcone of the
proceeding; or

(C)Is tothe military judge’s knowledge likely to be a material witness in
the proeeding3°

When deiding whetheror na to recusehim or herself from a @se amilitary judge should
“broadly construe grounds for challenge, but not step down from a case unnecessarily.”*°

Similar to R.M.C 902@), 28 U.S.C § 455 stablishes the standai@' afederd judge to
reausehim or hersdf from apaticularcase Jecifically, § 455a) states that “[a]ny justice,
judge or magistrate judge of the United Sites shdldisqualfy himsglf in any procealing in
which his impartiality might reasonably be questioned.” It further deéils spedfic circumstnces
unde which ajudge mustecusehim or heself from a @se*' Forexample, § 455states that a
judge must disqalify him or heselfin instanes, “where he [the judge] has a personal bias or
prgudice concerning a party, or persom knowledge of disputed evidentigrfacts mncerning the
proceeding,” or “[w]here he has served in governmental employment and in such capacity
paticipated as counsel, dvisa or mateial witness conerning the pocealing or expressedan
opinion concerning the merits of the particular case in controversy.”*2

In United States v. Gipsp835 F.2d 1323 (10th €i198), theUnited Sttes Court 6
Appeals for the Tenth Grcuit highlighted therelationship between 28 U.SC. 88 4558) and (b

and skted:

Viewing subsectins 4%(a) and (b) together, we come to the conclusion that a
judge mustreause himsdf when two kinds of circumstnces are presat. First,
reausd is mandatoy when any fact reasondly suggststhe judge appeass tolack
impatiality. Second,reausd is mandatoy when pastor preset associatbnsof the

39 R M.C. 902p)(1)-(5).
40R.M.C. 902¢)(1), Discussin.
41 Se 28 U.S.C § 455.

42 28 U.S.C § 455p)(1), (0)(3).
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judge spexifi cally enumerated in 8 455(b crede the presumgion the judge lacks
impartiality. If either circumstnceexists, reusalis mandatoy.*3

299

Any party bringing a motion for recusal “‘carries a heavy burden of proof,’” because “‘a
judge is presumed to bémpatia and the pely seeking disqulification bers thesubsantial
burden of proving otherwise.””** Seaond, aparty seeking recusal foran gppearance of bias, must
make a sufficient showing such that a “‘reasonable and informed observer would question the
judge’s impartiality.””* A “reasonable person” is “well-informed, thougtful andobjective,”
rather than “hypersensitive, cynical, and suspicious.”*® In goplying this séndard, a ourt ne=d
not acept as true the adigations set érth by the party seeking reausd,*’ and shoutl rather
“scrutinize[] with care”*® the albged fads ® that ecusal is not based on “unsupported,
irrational, or highly tenuous speculation.”*® Thus, “disqualification should not be allowed on the
bases of umors, innuendos, unsuppattallegations, or claims that likblind mohs, fluter
aimlessl to oblivion when placed under the harsh light of the full facts.”®°

Third, requiring the fads to be veified by the judgp is vital to ensung that a litgant

cannot achieve “recusal on demand” by providing the press or a litigant a de facto “veto against

unwanted jud@s”®! by resorting to the standard of “‘Caesar’s wife, the standard of mere

43 Gipson 835 F.2d at 1325.

44 Doev. Cabrera, 134F. Supp. 3d 439, 4440.D.C. 2015)(quding United Staes v. Ali, 799
F.3d 1008, 1017 (8thi€ 2015). See alsoUnitedStaks v. Quintanlla, 56 M.J. 37, 44
(C.A.A.F. 2001) (explaining that there is a “strong presumption” that a military judge is
impartial, and a party seeking to demonstrate otherwise must “overcome a high hurdle”).

45 SEC v. Loving Spirit Rend, 392 F.3d 486, 493X C. Cir. 2004) (quotig United States.v
MicrosoftCorp, 253 F.3d 34, 114X .C. Cir. 2001) (en banc) (percuriam).

46 Cabraa, 134 F. Supp. 3d at 445 (quotiBgisleyv. Albritton, 385 F.3d 591, 599 (5thilC
2004).

471d.; see alsoln re Martinez-Catala, 129 F.3d 213, 220 (164r. 1997)
8 In re Aguinda 241 F.3d 194, 201 (2dilC2001)

49 Hinman v. Rogs, 831F.2d 937, 939 (10thi€ 1987) see alsoln re Martinez-Catala, 129
F.3d at 220.

%0 |n re San dian Dupont Plaza Het Fire Litig., 129 F.R.D. 409, 4134 (D.PR. 1989).

51 In re Boston’s Children First, 244 F.3d 164, 167 (1st Cir. 200%¥e alsoCheng v. U.S
Dist. Ct,, 541 U.S. 913, 923, 922@04)(charaderizing the notionta a judg mustreaise
“because a significant portion of the press, which is deemed to be the American public, demands
it” as “staggering,” and ultimately rejecting the idea as “intolerable,” as it “would give elements
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suspicion.’”? Protection from sich asituation isespecially important be@usg justas thee is an
important publc policy interest in ensurirg judicial proceelings that apper impartial, thereis an
equally important public policy interest in “prevent[ing] parties from too easily obtaining the
disqurlification of ajudge, theeby potentially manipulating the gstem forstratejic reasons,
perhgps D obtain gudge moreto their liking.”>3

Courts havdong identified this pubic policy interest in prevaating disqulification of a
judge based on uneasoreble, irationd, or speaulative claims, ad, asaresult, haverecognized
that ““a judge is as much obliged not to recuse himself when it is nd cdled for as has oHiged to
when it is.””>* This “duty to sit”°® and the overall requirement to “narrowly construe” § 455 aims
to combat a party’s improper “judge shopping,”® as wdl as to avoid suations whee a litigant is
able to “employ” a petition for a writ of mandamus seeking recusal of a judge for “its strategic
value, regardless of the merits of their cause.”>’

Just as itis important to ensure the publigopearance of impatiality in the judiciary,
“[b]y like token, courts cannot afford to sgwn apublic perception that lawers and litigants will
benefit by undertaking such machinations” of seeking recusal for improper reasons.>®

Becaisehedid notwork in OCP, either duing hisfellowship term or at ay othertime,

Judgee Parrdla has never worked for the “office [that] was prosecuting” the Accused, as ddense

of the press a veto over participation” of any judge who “had social contacts with, or were even
known to be friends of,” a person naned in a @se).

52 United States.WNixon, 267 F. Supp. 3d 140, 14B.D.C. 2017)(quoting In re Allied-
Signallnc., 891 F.2d 967, 970 (1stiC1989).

3 In re Allied-Signallnc., 891 F.2d at 970.

54 Cabraa, 134 F. Supp. 3d at 446 (quotilngre Drexd Burnham Lambe, 861 F.2d 1307,
1312 (2d @. 1988).

®5 United States.\Snyler, 235 F.3d 42, 46 (1st Cir. 2000) (“Thus, under § 455(a), a judge
has adutyto recuse himsdf if his impatiality can ressondly be questioned; butothemwise, he
has aduty tosit.”).

%6 Phillip Morris USA, Inc. v. United States RD156 F. Supp. 3d 36, 48 D.C. 2016)
(quoting In e Letters Rogatory 661 F. Supp. 1168, 117E.D0. Mich. 1987)).

" n re Cargill, 66 F.3d 1256, 1262 (1sirC1995)

81d. a 1263.
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counsel clairs. Defensecounselfor Mr. Bin ‘Attash cite no case suggesting that a military
judge, previoudy assigred as an attorng at agovernment gency, which had also asgned one
or mote of its own attoreys to wak for a sepaate government ageng, could be onsdered
“counsel, legal officer, staff judge advocate, convening authority,” or even generally as a
proseutor in the samoffice as the otler prosecutors, and thattherefore the military judge is
disquelified unde R.M.C. 902 or sora other gplicable standardIndeed, & no @selaw seems
to exist, counsel for Mr. Bin ‘Attash resort to continually mischaraderizing NSD/CTS as the
“same office” as the one prosecuting his ca&ein an atemptto find any legd support for their
claim. See AE 595W(WBA) at 29, 31.

Moreover, even if Judge Parrella’s fellowship at NSD could be construed as working in
the “same office” as the prosecutors on this case, courts have widy recognized that such a
senarioaonestill does notrequirereausd. For example, whee aformer Assistant U.S.
Attorney (“AUSA”) sits as a judge on a case that his former office handled while the judge was
employed there neither the spefic scenario artculated in § 455(b{3), nar the apparance of
bias decribal by 8§ 45%a) requires reausal if the judge did nothave any involvement in the @se
broudht by othe prosesutors in theoffice.>® Judg Parrdla, and the proseutors asigred to
OCP, which is theoffice that is proseuting this ase haverepeatedly averred as offcers ofthe
courtthat lidge Parrdla did notwork on, orhaveany involvement with, ary military
commisson cases during hisfellowship at N, let alone this @ein particular.?® Thisis not

surpising, a OCP, a DD entity, proeautes miltary commisson cases, nd NSD/CTS®? In

%9 Se United States.WNomwood, 854 F.3d 469, 47172 (&h Cir. 2017) (disthguishing
[Williams v. Pennsyvania, 136 S Ct. 1899 (2016)and holding 88 45%( and 455p)(3) donot
require recusal for prior service as an AUSA where judge had “no significant personal
involvement in a critical decision” on a case over which judge presided); United Staes v.

Di Pasquale 864 F.2d 271, 2789 (3rd Cir. 1988)holdingreausal not required even whe
judge was a supervisgrAUSA in same dfce prosecuting casenow befae him); United States
v. Champlin 388 F. Supp. 2d 1177, 11824.(Haw. 2005)(sane,and finding that 88 45% and
455(b(3) do not equiredifferent sandards for reausal for prior sevice as an AUSA).

60 S@ supranotes30, 37.
61 See generally Regulation for Trial by Military Commission (R.T.M.C.”), ch. 8 011)
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light of these facts, counsel’s allegation that Judge Parrella’s fellowship at NSD/CTS would
cause areasondle persa to question his ipertiality is too speulative’? to overcome the
“strong presumption” that a military judge is impartial.®®

Although not syled as amotion b reconsider, evey issuewas raised ly Defense ounsl
for Mr. Bin ‘Attash ad ahers durirg voir dire, or in Mr. Hawsawi’s reausal motion, and
considered bythe Military Judg before denying the motions forreausal made by those ouns.
The Prosecution continues to assert théhere is nothingon the eoord, induding that whid is
raised in thenstant motion, to warant reausal, and heeby also incorporates its agument, mad
on the ecord on10 Sptember 208 in opposition to the Defense’s claims. See Tr. at 20580-85.
However, the FPosecution will again factually address Judg Parrella’s fellowship at the
Depatment of Justice and hisparticipation with Mr. Groharirg in the Wildeness Gallenge, in
an effort to ensureslarity for purposes of threcord and/orin the evat, contrary to the

Prosecution’s postion, the Chef Trial Judge consders theDefensemotionor details anothe

military judge to do so.

A. The Military Judge’s Prior Fellowship with the National Security
Division within the Department of Justice Does Not Require Recusal

Both the Rosecution team (thre of whom bgan working on the military commission
caseaganst these fie Accused aits inception in2006) and the Miltary Judge have confirmed,
as officers of thecourt, that the Miliary Judg has neve worked onor had any involvement with
the @seagainst the five Accusal for theirall eged involvement in the tember 112001
attadks. ThisMilitary Commissiorhas ben convend bythe Depatment of Defense—and
proseuted out of theDffice of the Chief Prosecutor—from 2006 to 13 Neember2009%4 and
then @ain beginningin Januay 2010 to pesent. While certain NSD Counteterrorism Sedion

attorneys haveworked and @ntinue to wok on theinstant casg they areexplicitly assigred to

62 Cabrea, 134 F. Supp. 3d at 445.
63 Quintanilla, 56 M.J a 44;see alsoCabrea, 134 F. Supp. 3d at 4456.

64 This was the date thaAttorney Generd Holder made the brum deision, determining the
cag would be trigl in the Southern Disict of New York and not by mlitary commission.
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the Department of Defense’s Office of the Chief Prosecutor while doirg so% Judge Parrdlawas
clearly and unquestionably never apart of any NSD/CTS affiliation with OCRE, and any Defense
suggestion othewiseis entirely incarred.

Contrary to the Defense claim, merely working as a prosecutor in the “same office”—
indeed, eve being thechief proseutor in that offce—is not by iself a sufficient groundo
require disqualification of ajudge. fA] paty sesking disqualification mug show thathejudge
adually paticipated as counsel. Mandatodisqualification then is restried to those eses in
which ajudge had previously taken a part,albeit sral, in the investation, peparation, or
proseution of acase”®® As averred to asofficers of the courtJudge Parrdla had no
involvement withthis case or in any way “participated as counsel, adviser or material witness
concerning the pocealing or expressed a opinian con@rning the nerits of the paicular case in
controversy” during his brief fellowship with the NSD/CTS.8” The Defense’s investigation did
not change those &ds. Unlike thetrial judge inGipson the Military Judg in this cae was not
thechief prosautor of any office or division ovesedng the proseution ofthis ase However,
like the jude in Gipson Judg Parrella “had no connection with the defendant or the substance
of his proseution prior to the filng of theinstantcase”®® In the &sence of such a connetion,

reausal pursant toR.M.C. 902p) or 28 U.S.C8 455p)(3) is notrequired.

B. Judge Parrella’s Involvement in a Two-Day Marine Corps Wilderness
Challenge Race in 2007 and 2008 With Mr. Groharing Does Not Require
Recusal

Contray to Mr. Bin ‘Attash’s unsupported claim, case law establishes that a judge’s

relationships, past or pesent, proessonal or saial, with attorng's, witnesss, jurors, or ayore

% Trial CounséRyan was neve employed by CTS, but raheris ondetail from the U.S.
Attorney’s office for the Western District of North Carolina, and thus never worked for the sare
office whereJudge Rirrdla had hisfellowship.

%6 Gipson 835 F.2dat 1326 (hdding trial judge who was the forner U.S. Attorng in the
district when and whee defendant vas conviced of asimilar crimedid notrequire reausal
becausethe judge did notpaticipate & counséin the pevious proseution).

67 S@ 28 U.S.C § 455p)(3); R.M.C. 9020)(2),3).
%8 Gipson 835 F.2d4t 1326.
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else involved in a &se over which heis presiding donot ordinaril require recusd.®® Thesame
rule gpplies in the military context.”® Notingthe ungue naure of the military justice system,
military courts ofreview havelong acknowledged that military judges &e “likely to dewelop ties
with othe attorneys, law firms, and agencies,”’* and “[p]ersonal relationships between members
of thejudiciary and witnesses or otheragicipants in the courtmaitial process do nohecessaily
require disqualification.”’? Instead, the tst is an oljective one that Bcompasses the “judge’s
statements concerning his intentions and the matters upon which he will rely.””® Judg Parrdla
fully disclosed eery mater upon whit Mr. Bin ‘Attash puports to gek this futher review; and
Judee Parrdlarepeatedly deemined that theefacts will not impact his aility to impartially
preside over this @se

Judge Parrella has acknowledged on the record that he had a past “friendly” relationship
with Mr. Groharirg while on afour-person ¢am in an ahletic event ten yeas ago, tha they both

paticipated in as theadive duty Marines.”* The fd tha the Defensehas now unerthed

% See, eg., United States. Murphy, 768 F.2d 1518, 1537 (7thrC1985) (olsaving that
friendships amamjudges and lawyers “are more than common; they are desirable” and that “a
judge need not dsqualfy himsdf just because a@riend—even aclose fiend—appears as a
lawyer”) (citations omitted); United States v. Sateme 164 F. Supp. 2d 86, 1645 (D. Mass.
1998)(concluding that friendship with witnesses generally does not require recusal because “the
public undestands ha judges areustaly long-standingmemlers of thecommunityin which
they serve” and can ignore experiences of getting to know other members of that @mmunityand
“decide the matters before them impartially”’); United States.\Kehlbed, 766 F. Supp. 707, 712
13 (S.D. Ind. 1990) (collecting cases and finding it a “well established principle that a judge is
not required to fago aprivate life in order to sit” as a judge).

0 United States.W\right, 52 M.J. 136, 141Q.A.A.F. 1999). See alsoUnited Staes v.
Norfled, 53 M.J. 262, 26870 (C.A.A.F. 2000).

71 Norfled, 53 M.J a& 270 (quotingifight, 52 M.J at 141 (C.A.A.F1999).

21d. (citing United Staes v. Hamiton, 41 M.J. 32, 38-39 (C.M.A. 1994)Bee alsoUnited
Staes v. Sulivan, 74 M.J. 448, 454 (C.A.A. 2015).

3 See United States.\Campos 42 M.J. 253C.AA.F. 1995)(Where the military judge
makes full disdosureonthe ecord and & irmatively disclaims ay impact on him, whee the
defensehas full opportuniy to voir dire the military judge and to preent evidence on the
gusstion, and whee sud record cemongrates that appedht obviouslywas not prgudiced bythe
military judgés not reusing hinsdf, the cncerns of Rule for Cous-Martial (“R.C.M.”) 902@)
arefully met)

4 See AE 5950at 3-4.
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photogaphs of thetean after thecompetiion does nothingo change that relationship.
However, lidge Parrdla further statel that since theraces, his nteradions with Mr. Groharig
“have been infrequent and only in passing,” that they had not “discussed this case,” and that he is
“certain no aspect of [their] acquaintance will impact any decision before [him] in this
commission.”’®

Judee Parrdla clearly disclaimed any impact of his rdationship with Mr. Groharig on
his ability to impatially preside over this @sg’® and he subritted to etensivevoir dire on this
issuefrom counsel for théive co-Accusal. Thus, in sch asituation, the Court ofppeals for
the Armed Forces has pevioudy hdd tha the concerns inRule for Couts-Martial (“R.C.M.”)
902(a) “are fully met” and as a result recusal is not required.”” Any attempt bythe Defense to
cast therdationshp as aythingother than Wwat the Milit ary Judg stated as an offcer of the

court duing voir dire, is he texbook type of innuendo that an objectiyeeasonable obgger

would digegard in déermining the apparance of bias.

IV.ThereisNo Legal Requirement for Judge Parrellato Transfer thisMotion to the
Chief Trial Judge, Nor Does He Havethe Legal Authority to Do So.

According to the Defense, due to hefact tha Judg Parrdla does notagreewith the
Defense’s unsupported legal analysis on recusal, he has thus “demonstrated inability or
unwillingness b recognize the fads that would ause areasonable prson b question his
impartiality.”’® Anothe way of statingthis isthateveryonewho das not qustion Jude
Parrella’s impartiality is simply “unreasonable” if they are unable orunwilling to see the wrld
as the fense ses it; auch view entitling the Accusel to adifferent military judge to decide the
issue until some judge, in the Defense’s view, finally “gets it right.” Although the Defense does

not sete what would occur ifChief Judg Watkins dso disagrees, logc seems b dictate that he

> 1d.

"8 Sezid. at 4 (stating that he was “certain” that no aspect of his acquaintance with
Mr. Groharing will impact “any decision” he will makeas Military Judge).

77 Norfled, 53 M.J a 270.
78 Se AE 595W (WBA) at 2.
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too would be throw into the lot of those withra“inability or unwillingnessto recognize” that
thefads requirereausal, and anothereausal challenge would sprig forth elsewhere. No sysem
of justice can work this way, which is wly the statute establishes an olggve, raherthan
subpdive standardand applies it to hereasondle pason, not to anyiew of aparty to the
dispue. Further, the is actually case law that establishes the grounds fowhen recusd is
necessay, and why the federal system, ontrary to Defense claims, also requigesiting judges to
maketheir own detrminations on whéher reausal is requird.

The Defense’s claim that “a review of the federal system demonstrates that the
determination of motions to disqualify by the target judges are disfavored” is not at all
acarate.”® Infederal courts, Congess has pvided the staitory basis for reausd of judges at
28 U.S.C 88 144 and 455. Altholighe same substantive standgogterns reeusd under each
statute(whetherareasoreble person with knowlige of the relevant fads would conclude tha
the judge's impartiality might reasondly be questioned) the pocedure for requestingreausal
unde each sttute is different.®°

It is true that 28 U.S.€ 144 mandatesrusd on the issue ofvheher ajudge should
remain on the aseonce alitigant timely files an &idavit stating sufcientfacts and easons f
the beléf that the pesiding judge has a persoridias orprgudice suficient to mandate
disqgudlification, andwhen counsel fiks a ertificate statng that the motin ismadein good
faith 8! However, 28 U.S.C § 455, on the otldand, require the judeg to evaluatehis a her

own ations®?

79 Se AE 595X (WBA) at 8.

80 See Givens v. O'Quinn2005 U.S. DistLEXIS 31597, *45 (W.D. Va. Dec. 7, 2005)
(citing Davis v. Uhited States,No. 1.99-CV-00842, 6:95CR-284, 2002 VI 10097284t *2
(M.D.N.C. 2002) appeal dismissed55 Fed. Appx. 192 (4th @. 2003)).

81 Id.

82d. (citing Liljebeg v. Health Sws. Aquisition Corp.,486 U.S. 847, 871 n.3, 108 S. Ct.
2194, 10Q.. Ed. 2d 8551988 (Rehnquist, C.J., digmting); In re Beard, 811 F.2d 818, 827 &
n.15 (4th Q. 1987).
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Thus, itis ony in situations whee a paty alleges a personbbias against or in favor ¢
any adverse paty, which is also supportedytan afidavit and &‘good faith” certifi cae by
coung, that the issue of the judge’s recusal must be sent to another judge under the federal
rules8 Furthermore, only one such fidavit can be filed in the @sg and it genealy mustbe
filed within 10 dag of the beginning d the sasion unless goodaseis stown8 These
circumstnces ae simply not preent in the inséint case where no affidavit has ben filed; this is
now thethird chalbnge on identicd grounds; thédefense has been avareof thefacts snce
September 20&; and Judg Parrdla has presidedas theMilitary Judge in this cae forover six
monts and has isual mutiple rulings.

Convesdy, all othermotions forrecusal of afederal judge &ll unde the proedures st
forth in 28 U.S.C8 455, ad arehandled identially to therecusd motions dready head and
denied ly Judg Parrdlain this cae with the judg@ making the decision an wheherto reause
“Plaintiff moves the Court to assign the gsent motion toa different judge for decision. § 455
of 28 U.S.C. include no provisbn for referrd of the quetion of recusd to anotherjudge; if the
judge sitting ona case is avareof grounds for reausal undeg 455, that judghas aduty to
recuse himself or herself.”®® «, . . Sedion 455, on th other had, requires the judge to evaluate

his or her own actions.”8®

TheR.M.C. incorporate th@udicial recusal statute, 28 U.S.C § 455, but notite dfidavit

and mandatoy reausd provisions of § 1447 RM.C. 902 eplicaes the streture of § 455 by

8 Se 28 U.S.C§ 144.
841d.

85 Se Union Independient de Enpleados @ Sevicios Legales v Puerto R¢o Legal
Sevices, Inc., 550F. Supp. 1109, 11141, 1982 U.S. Dist.EXIS 15791, *1-2 (D.P.R. 1982)
(citing United States. Siblg 624 F.2d 864 (9thi€ 1980).

86 Givens 2005 U.S. Dist. EXIS 31597 at *4-5 (citing Liljebeg, 486 U.S. at 871 n.3)

87 |In previoudy denying the eausal motions, he Commis#n coredly noted that, alhough
28 U.S.C 8§ 455 does ndtirectly apply to nilitary commission judgs, see Khadr v. United
Staks, 62 F. Supp. 3d. 1314, 1318 (U.SC.M.C.R. 2014), R.M.C. 903 iessentiayl the ame
as its courtmattial counerpart, R.CM. 902, which largel incorposetes the standardsid
judicial constudion of 28 U.S.C § 455, with Bght nodifications b account for the unique
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dividing requirements for recusal between a general “appearance of bias”® and five enumeated
factual situations randatng recusd.®® Therdevant rules hee areR.M.C. 9026) and R.M.C.
902(h(2). Althoudh the langage in R.M.C. 9026)(2) differs som&vhat from its countepart in
28 U.S.C 8§ 455p)(3), the basisfor disqualification isessentialy the sarme: only when a military
judge previously worked directly in a governmental capacity as “counsel, legal officer, staff
judge advocate, or convening authority as to any offense charged or in the same case generally”
is the military judge disquiafied.®® As sud, no judg would beunde any legal obligation to
send this motiona another judge, whiher afederal court judge béng challenged unde

28 U.S.C 8455 orin themilitary commissions sstemunder R.M.C902.

V. ThereisNo Authority in the Military Commissions Act, Manual for Military
Commissions, Regulation for Trial by Military Commissions, or the Rules of
Court That Authorizethe Chief Trial Judgeto Ruleon a Motion in aMilitary
Commissions Caseto Which Heis Not Detailed

The Chief Trial Judge of the Military Commission$as ertain enumeeted authorities
under therelevant provisions bthe Military Commisgons Ad and its subalinae authorities.
Ruling on motionsn cases to whch heis nd detaikbd, and never hes been detailed, is not one of

those authorities.

purpases and ontext of courtsmattia. See AE 595G (citing United States v. Mihell, 39 M.J.
131, 143 C.M.A. 1994).

8 Com pareR.M.C. 902(a) (“[A] military judge shall disqualify himself or herself in any
proceeding in which that military judge’s impartiality might reasonably be questioned.”), with 28
U.S.C. § 455(a) (“Any justice, judge, or magistrate of the United States shall disqualify himsef
in any proceeding in which his impartiality might reasonably be questioned.”).

8 R M.C. 902p)(1)(5). Sealso28 U.S.C § 455p)(1)-(5).

9O R.M.C. 902p)(2). See also28 U.S.C § 455p)(3), which sttes that gudge shall be
disquelified where “he has served in governmental employment and i in such capacity participated
as counsel, adviser or material witness concerning the proceeding . . ..” Notably, § 455(b)(2)
also conerns reausal due to praous employmentwhere the judye ‘seved as dawyer or
practiced law with alawyer conerning the matér in controvesy, but tis paegraph gplies only
to situations “in private practice.”
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The Chief Trial Judge’s authorities include supervising and administering the trial
judiciary, which includes detailing miitary judges® prescibing rules o court, 92 and directing
military magistrates®® However, unlikea federd judge presiding over afederd district court, the
Chief Trial Judg does rot havestanding sulgda matteror persoal jurisdiction to her dl cases
or controversss arisirg unde sad jurisdictionor any military commission TheChief Trial
Judge’s authorities derie from statue and regulation, and trigger only upan conveaing orders
and subsequent detiit orde's he ma isswe. ®* As such, the Chiéfrial Judge’s authorities in
military commissons ae far more limited than dederal district awurt judge, justasthe
jurisdiction of this mili tary commission is far marlimited than dedera district court

As set foth bythe R.TM.C., the Chef Trial Judge of the Military Commissionsas a
designee of the Scrdary of Defense or his dgigree is responsble for thesupervision and
administation of the Military Commissons Trid Judiciary.®® TheRegulation speifies that the
Chief Trial Judge will detail a military judge from the Military Commisgons Trid Judiciary for
ead military commission trih® TheMilitary Commissions A¢ of 2009 sés forth the detailing
of military judges, and in pertinent pdrstates “The military judge shal presideove each
military commission ® which sub military judge has ben ddailed.”®” TheM.C.A. further

states that:

Any ruling mack by the military judgeupona question of law or an interlocutory
gusstion (othea thanthe factual issue of menta responsibiity of the acaisel) is

1R T.M.C. 6:2.
%2R M.C. 108.
%8 R.M.C. 502 £)(3)(C).

9 See Quintanilla, 56 M.J. at 39 (“There are important distinctions . . . baveen amilitary
judge and afederd civilian judge. . . . Afedera civilian judge typicdly hasjurisdiction ove all
cases aising uncer applicable federa law, but amilitary judgedoes not eerdse geneal
jurisdiction ove cases arising unde the [Uniform Code oMil itary Justce]. A military judge
may exerdse authoriy only ove the speeifi ¢ case to which he or shhas been detailed”)
(internd citations omited).

®R.T.M.C 1-3.
% R.T.M.C. 6-2.
9710 U.S.C. § 948j (emphasidded).
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condusive and consttutes the ruling of the miitary commisson. However, a
military judge mg change stch a rulirg at any time duing the tial.*®

Noneof the aboveenumested authorities gant the Chief Trial Judg the powe to rule
on reeusd motions, orreconsider another military judge’s prior ruling declining to recuse, or rule
on any other motionsthat ae properly before a detiled military judge. Federd district court
judges ae likewise constained from ndingreausd motions o otherjudges if reausal is sought
under 28 U.KC § 455, ad notthe sepeate procedures set forth in 28 U.E. § 144%°

R.M.C. 902,which is theonly legal stanard tha adually governs eausal of amilitary
judge in the military commissions dso mandats tha the detailed mildry judge dedde the issue
on his own. “The military judge shal, upon mabn of any paty or sua sporg, decide whether
the military judge is disqualified.”'°° As such, ad with all due espeet to the authorities the
Chief Trial Judge does have in the military commissions pcess, he Chief Trial Judg cannot,
as ar undeailed military judge, dedde either AE 595W (WBA) or AE 595 (WBA). Nor does
Judee Parrdla have theauthority to send thenotion to the Claf Trial Judge for him to decide
Pursuat to RM.C. 902, Judg Parrdla shal decide wheheror not to reusehimself from this
casel®? Jude Parrdlacen either reause hinsdf or deny the Defensemotions, but he does not
have authorit to sendAE 595W(WBA) or AE 595X WBA) to anotler military judge to
decide.

The Defense is wholly incorrect when it claims that “at a minimum, the Rules for
Mil itary Commission do not prohibibé Chief Judge from hering the insént Motion to

Disqualify or, in the alternative, detailing another military judge to hear it.”1? As stated above

%10 U.S.C§949l.

9 Se Union Independiené de Enpleados @ Sevicios, 550 F. Supp. at 1120111
(“Plaintiff moves the Court to assign the present motion to a different judge for decision.
Sedion 455 0f28 U.S.C. include no provison for referrd of the qustionof reausal to another
judge; if the judge sitting on acaseis awareof grounds forecusal under 8aion 455, that judg
has a duty to recuse himself or herself.”).

100R M.C. 902€¢) (emphasis added).
10l Seid.
102 5@ AE 595X (WBA) at 8.
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the Ruks mos certanly do piohibit it.1%® Contray to Defense argument, the only fair reading o
R.M.C. 902 isto read the atual words d therule, includingthe word “shall”, which reains its
common, nordiscretionary meaning.

Consstent with whaC A.A.F. statd in Quintanilk, unlike federa district courts,
military commissionsare not $anding courtsthey mustbe speifically convened fora speific
purpose’®* Military judges deve theirlegd authority to hea cases fromthe M.C.A, convening
ordas, and cetailing aders 1% Absent specift autharization from those authorities, the
Chief Trial Judge simply does rot have the legal authoyito rule on anotion to reeuse that
Judee Parrdla has deniedwice, and etains thesole authority to consder for athird time. As
sud, the Rosecution respectfull y requests Judg Parella deny AE 595W (WBA) and AE595X
(WBA), and thet Chief Judg Watkins haveno involvement with theesolution of either motin.
6. Conclusion

For thereasons tated above, the [@fenseMotion for Reausalof the Military Judge
(AE 595W(WBA)) and to tander the motion to (hief Judge Watkins (AE 595X (WBA))
shoul be denied.

7. Oral Argument

The Prosecution does notequest orbargument. Further, tle Prosecution strongly posits
that ths Comnission should dipense with ofaargument as théacs and legal contentionsear
adequate} presented in he mateal now before the Comnssion and egument would not add to
the deisiond process. However, if the Military Commisson deaddes to gant oral agument to

the Defense, the Proseution requstsan opportunty to respond.

103 R M.C. 902(d) (“The military judge shal, upon maoibn of any party or sua sporg, deide
whether the military judge is disqualified.”).

104 See Quintanilla, 56 M.J. at 39 (“There are important distinctions between a military judge
and afederd civilian judge . . .. A federd civilian judce typicaly hasjurisdiction ove dl cases
arising uncer gpplicable federal law, but a miltary judge does not exerdse generd jurisdiction
ove cases aising unde the [Uniform Code oMilitary Justce]. A military judge may exerdse
authority only ove the specific caseto which ke or she has kel detailed”)(internal citations
omitted).

105 See id.
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8. Witnhesses and Evidence

The Prosecution will not rely onany witnesse a additional evidene in sypport ofthis

motion.

9. Additional Information

The Prosecution has no adddnal information.

10. Attachments

A. Certificate of Srvice, dated 6 Mach 2019
B. Email from Managing Trial Counsel to Counsel for Bin ‘Attash Requesting a Correction
to the Record, daed 27Februay 2019

Respectfully submitted,

IIsll
Clay Trivett
Managing Trial Counsel

Mark Martins
Chief Prosesutor
Mil itary Commissions
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CERTIFICATE OF SERVICE

| certify that on the 6th day of March 2019 | filed AE 595BB (GOV), Government Consaldated
Response To Mr. Bin ‘Attash’s Motion to Disqualify Colonel Keith A. Parrella, USMC, as

Mil itary Judge Presiding inUnited States v. bhammad, et al.and Mr. Bin ‘Attash’s Motion to
Transfer AE 595W (WBA), Mr. Bin ‘Attash’s Motion to Disqualify Colonel Keith A. Parrella,
USMC, & Military Judgg, to Golonel Douglas KWatkins, USA, Qief Judg of the Military
Commissions, with the Office of Military Commissons Trid Judiciary, and | served a copy on
counsel of ecord.

8l
ChristopheDykstra
Major, USAF
Assistnt Trid Counsel
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Christther M. D!kstra

From: CLAYTOGT
Sent: Wednesday, February 27, 2019 4:46 PM
To: ‘Montross, William CIV (US)’; 'Perry, Edwin A CIV (USA)'; 'Connell, James G Ill CIV (USA);

'Swann, Robert Lee CIV OSD OMC OCP (USA)'; Christopher M. Dykstra; 'Clay
Trivett (clayton trivett|J i cuiFFopy; ‘cox pale s gohn) civ osp omc oce
(US)'; DALEIC; ‘Dastoor, Neville F CPT USARMY OSD OMC OCP (US)'; 'Dykstra,
Christopher M Maj USAF OSD OMC OCP (US)'; EDWARDR,; 'Furr, Jeffery C SSgt USMC
OSD OMC OCP (US); 'Gibbs, Rudolph P Jr CIV. OSD OMC OCP (US)'; 'Groharing, Jeffrey

D CIV OSD OMC OCP USA)';_ CP (US);
IV OSD OMC OCP (US)

Sgt USAF OSD
OMC OCP (USA); ‘Jeff Groharing (jeffrey.groharing EFFERCF; JEFFREDG;
r SSgt USMC OSD OMC OCP (USA)';

3 = i rk S BG USARMY OSD OMC OCP (US)]
W'; ‘Mills, Benjamin A Maj USMC OSD OMC
os V CIV DLSA (US)'; NEVILLFD; NICOLEAT;
'0O'Sullivan, Michael J CIV OSD OM i _Patin, Pascual A CIV OSD OMC
OCP (USA)'; PASCUALT; ROBERTLS; TC USARMY OSD OMC
OCP (USA)'; RUDOLPPG; 'Ryan, Ed (USANCW)'; 'Ryan, Edward R CIV (US)’; 'Tate, Nicole
A CIV (US)'; Hall, Jackson T Capt USAF QSD OMC OCP (USA)'; ‘Trivett, Clayton G CIV
(USA)'; Zelnis, Charles R CIV OSD OMC OCP (US)’

Cc: ‘OSD NCR OMC List MCDO Motions Distro'
Subject: RE: Request for Position -- Motion to Transfer AE 595W(WBA) to Chief Judge Douglas
Watkins

Mr. Montross,

I am writing to request that you correct the record in AE 595W (WBA) regarding your certificate of conference.

As set forth below, the Prosecution's position on AE 595W (WBA) was as follows: The Prosecution will oppose any
separate motion or relief to transfer AE 595W (WBA) to a different military judge.

However, you set forth in your motion: The Prosecution objects to the transfer of AE 595W(WBA), Mr. bin ‘Atash’s
Motion to Disqualify Colonel Keith A. Parrella, USMC, to a neutral and disinterested judge.

As the Prosecution's position has always been that Colonel Parrella is a neutral and disinterested judge, and Colonel

Parrella has in fact so ruled, your certificate of conference is both a misrepresentation of the Prosecution's position in
the conference and a gratuitous comment.

| am giving you the opportunity to correct the record on your own but intend to file a motion to strike your filing if you
do not do so by the end of the week.

Clay Trivett

————— Original Message-—---
From: CLAYTOGT

Sent: Tuesday, February 26, 2019 5:35 PM
To: 'Montross, William CIV (US)' <wi|liam,montross3.civ- ; Perry, Edwin A CIV (USA
<edwin.a.perry5.ci ; Connell, James G Il CIV (USA) <james.g.connell7.civ

1
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Swann, Robert Lee CIV OSD OMC OCP (USA) <robert.l.swann4.civ
<CHRISMDS8 ; Clay Trivett {clayton.triver- <clayton.trivett
: Cox, Dale ] (John) CIV OSD OMC OCP (US) <dale.j.cox.ciy
Dastoor, Neville F CPT USARMY OSD OMC OCP (US) <deprov.neville.f.dastoor.mil
Maj USAF OSD OMC OCP (US) <christopher.m.dykstra4.mil ; EDWARDR <edwardr| ; Furr, Jeffery C

SSgt USMC OSD OMC OCP (US) <jeffery.c.furr.mil ; Gibbs, Rudolph P Jr CIV OSD OMC OCP (US)
; Groharing, Jeffrey D CIV OSD OMC OCP (USA) <jeffrey.d.groharing.civ

Sgt USAF OSD OMC OCP (USA)
<'eﬁrey.groharing‘ ; JEFFERCF
t USMC OSD OMC OCP (USA)

: BENJAMM3

; Christopher M. Dykstra
: CLIFFODJ

; DALEIC <dalejdj

; Dykstra, Christopher M

; Mills, Benjamin A Maj
: Thravalos, Haridimos V

0O'Sullivan, Michael ] CIV OSD oMC OCP (US) <m|chael .j-osullivan14.ci
OMC OCP (USA) <pascual.a.tavarez-patin.civ : ROBERTLS <robertls
TC USARMY OSD OMC OCP (USA) UDOLPPG
<rudolpp ) <Ed.Rya ; Ryan, Edward R CIV (US)

; Ryan, Ed (USANCW
<edward.r.ryan20.ci ; Tate, Nicole A CIV (US) <nicole.a.tate¢1,ci\;-; Hall, Jackson T Capt USAF OSD

OMC OCP (USA) <jackson.t.ha|I.mi]_Trivett Clayton G CIV (USA) 4ciayt0n.g.trivett.ci\a- ; Zelnis,
Charles R CIV OSD OMC OCP (US) <charles.r.zelnis.ci
Cc: OSD NCR OMC List MCDO Motions Distro

Subject: RE: Request for Position — Motion to Transfer AE 595W(WBA) to Chief Judge Douglas Watkins

Mr. Montross,

The Prosecution still does not have enough information regarding your claimed factual basis to disqualify Colonel
Parrella to state a position on AE 595W.

The Prosecution will oppose any separate motion or relief to transfer AE 595W (WBA) to a different military judge.
Regards,
Clay Trivett

----- Original Message-—--
From: Montross, William CIV (US) <wi]|iam.m0ntross3.ci
Sent: Tuesday, February 26, 2019 4:39 PM
To: CLAYTOGT <claytog Perry, Edwin A CIV (USA) <edwin.a.perry5.ciy ; Connell, James G Il CIV
(USA) <james.g.connell7.civ Swann, Robert Lee CIV OSD OMC OCP (USA)
<robert.l.swann4.civ : Christopher M. Dykstra <CHRISMD8-, Clay Trivett (clayton.trivett]
<clayton.trivett ; Cox, Dale ] (John) CIV OSD OMC OCP (US)
<dale.j.cox.ci » DALEIC <dai91c ; Dastoor, Neville F CPT USARMY OSD OMC OCP (US)
<deprov.neville.f.dastoor. m|| hnstopher M Maj USAF OSD OMC OCP (US)
<christopher.m.dykstrad.mi EDWARDR <edwardr ; Furr, Jeffery C SSgt USMC OSD OMC OCP (US)
<jeffery.c.furr.mi ; Gibbs, Rudolph PlIr CIV OSD OMC OCP (US <rudolph.p. ibbs.c]u-; Groharing,
Jeffrey D CIV OSD OMC OCP USA <jeffrey.d. TR OSD OMC OCP (US)

1V OSD OMC OCP (US)
Sgt USAF OSD OMC OCP (USA ; Jeff Groharing

<jeffrey.groharin || Jerrercr <errercrji: Jerrrenc

2

(jeffrey.groharin
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<jeffred : Sgt USMC 0SD OMC OCP (USA)
SG USARMY (US BENJAMM3 <BENJAMM - Martins, Mark S BG

; Mills, Benjamin A Maj USMC OSD OMC OCP (US)
; Thravalos, Haridimos V CIV DLSA (US)
- NICOLEAT <nicolea : O'Sullivan,

- Tavarez-Patin, Pascual A CIV OSD OMC OCP
: ROBERTLS <robertl "

<benjamin.a.mills12.mi » HARIDIVT <HARIDIVT|
<haridimos.v.thravalos.c : NEVILLFD <NEVILLF
Michael 1 CIV OSD OMC OCP (US) <michael.j.osullivan14.ci
USA) < ascual,a.tavarez—patin.civ-; PASCUALT <pascualt
TC USARMY OSD OMC OCP (USA) ;

; RUDOLPPG -::rudsc”
Ryan, Ed (USANCW) <Ed.Rva ; Ryan, Edward R CIV (US) <edward.r.ryan20.civi; Tate, Nicole ACIV
(US) <nicole.a.tated.ciy ; Hall, Jackson T Capt USAF OSD OMC OCP (USA) <jackson.t.hall.mil
Trivett, Clayton G CIV (U ton.g.triuett,civﬁ; Zelnis, Charles R CIV OSD OMC OCP (US)
<charles.r.zelnis.ci
Cc: OSD NCR OMC List MCDO Motions Distro
Subject: Request for Position -- Motion to Transfer AE 595W(WBA) to Chief Judge Douglas Watkins

Trial Counsel:

AE 595W(WBA), Mr. bin 'Atash's Motion to Disqualify Colonel Keith Parrella as Military Judge Presiding in United States
v. Mohammad, et al., will be filed on 27 February 2019.

Counsel for Mr. bin 'Atash intend to file a motion to transfer AE 595W(WBA) to Chief Judge Douglas Watkins.
Please state your position.

William Montross

Defense Counsel

Military Commissions Defense Organization
1620 Defense Pentagon

Washington, DC 20301-1620

(O

NIPR: william.montross3.civ
SIPR: william.montross3.civ|

From: CLAYTOGT <claytog
Sent: Friday, February 22, 2019 2:52 PM
To: Perry, Edwin A CIV (USA) <edwin.a.perry5.civ ; Connell, James G I1I CIV (USA)

; ; Swann, Robert Lee CIV OSD OMC OCP (USA)
; Christopher M. Dykstra <CHRISMD8- ; Clay Trivett {clayton.trivett_
; CLIFFODJ <CLIFFOD ; Cox, Dale J (John) CIV OSD OMC OCP (US)
ejqg ; Dastoor, Neville F CPT USARMY OSD OMC OCP (US)
ra, Christopher M Maj USAF OSD OMC OCP (US)
; EDWARDR <edwardr ; Furr, Jeffery C SSgt USMC OSD OMC OCP (US)
h..ibbs.civ_; Groharing,

Sgt USAF OSD OMC OCP (USA
<jeffrey.groharing ; JEFFERCF

OCP (USA)
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Mills, Benjamin A Maj
: Thravalos, Haridimos V

USMC OSD OMC OCP (US) <benjamin.a.mills12.mil ; HARIDIVT <HARIDIVT

CIV DLSA (US) <haridimos.v.thravalos.ciy : NEVILLFD <NEVILLF : NICOLEAT <nicoleat -
O'Sullivan, Michael J CIV OSD OMC OCP (US) <michael.j.osullivan14.civ| lavarez-Patin, Pascual A CIV OSD
OMC OCP (USA) <pascual.l

a.tavarez-patin.ci - ;P BERTLS < robertls

. " . i
LTC USARMY 0OSD OMC OCP (USM RUDOLPPG <rudolppg" ; Ryan, Ed (USANCW)

<Ed.Rya : Ryan, Edward R CIV (US) <edward.r.ryan20.ciy

: Tate, Nicole A CIV (US
<nicole.a.tated.civj I Ha". JacksWUSAF 0SD OMC OCP (USA) <jackson.t.hall.mil rivett,

Clayton G CIV (USA ; Zelnis, Charles R CIV OSD OMC OCP (US)

<clayton.g.trivett.civ
<charles.r.zelnis.civ

Cc: OSD NCR OMC List MCDO Motions Distro|
Subject: [Non-DoD Source] RE: Request for Position -- Motion to Disqualify Military Judge Keith Parrella &

Mr. Perry,

Without knowing the purported factual basis of your motion to disqualify Colonel Parrella, the Prosecution cannot state
its position on the motion.

Regards,
Clay Trivett

————— Original Message-—-

From: Perry, Edwin A CIV (USA) <edwin.a.perry5.c]v-
Sent: Friday, February 22, 2019 1:00 PM

To: Connell, James G [l CIV (USA) <james. .connell?.ci\_;
0SD OMC OCP (USA) <robert.l.swann4.ci ; Christopher M. Dykstra <CHRISMD
<clayton.trivett ; CLAYTOGT <claytogt : CLIFFODJ
i ; DALEIC <dalejq ;

, Christopher M Maj USAF
Furr, leffery C SSgt USMC

wann, Robert Lee CIV
; Clay Trivett

(US) <jeffery.c.furr.mi )
bs ciyl ; Groharing, J <

CTR OSD OMC OCP (US)
Sgt USAF OSD OMC OCP (USA) ; Jeff Groharing
i 5 JEFFERCF <JEFFERCE
C OCP (USA)
BENJAMM3 <BENJAMM3
b MICHASW6 <MICHASWE ; Mike Warbel
Mills, Benjamin A Maj US C OCP (US)

' Thravalos, Haridimos V CIV DLSA (US)

: NICOLEAT <nicoleat ; O'Sullivan,

; Tavarez-Patin, Pascual A CIV OSD OMC OCP

: Martins, Mark S BG

TC USARMY OSD OMC OCP
) <Ed.Ryan :

RUDOLPPG <rudo

Ryan, Edward R CIV (US) <edward.r.ryan20.civ ; Tate, Nicole A CIV (US) <nicole.a.tated.ci ; Hall,
Jackson T Capt USAF OSD OMC OCP (USA) <jackson.t.hall.mil rivett, Clayton G Cl
<clayton.g.trivett.civ ; Zelnis, Charles R CIV OSD OMC OCP (US) <charles.r.zelnis.civ
Cc: OSD NCR OMC List MCDO Motions Distro|
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Subject: Request for Position -- Motion to Disqualify Military Judge Keith Parrella (-SmasSShtEny)
CLASSIFICATION ; sl
Trial Counsel:

Counsel for Mr. bin 'Atash intend to file a motion to disqualify Military Judge Keith Parrella, pursuant to R.M.C.
902(d)(1), cmt.

Please state your position.

Edwin A. Perry

Defense Counsel

Military Commissions Defense Organization Washington, DC Office: _
Cell:

CLASSIFICATION: ShE-ASSHHER-
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