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1. Timeliness   

This Notice is timely filed. 

2. Notice 

On Friday, 25 January 2019, at 1202 hours, Defense counsel for Mr. Ali sent an email to 

the Prosecution advising it of “additional authorities upon which [Mr. Ali] may rely in 

forthcoming arguments concerning the AE 575 motion series.”  Attachment B.  Those authorities 

consist of 11 additional district, circuit, and U.S. Supreme Court case decisions all decided on or 

before 2017 and entail approximately 167 pages of case law. 

The Prosecution notifies the Commission and parties of its objection to any Defense 

reference or use during oral argument of the case law cited in Attachment B.  In this case, the 

Defense had over two months to formulate its response to the Prosecution’s motion in AE 575 

(GOV).  See AE 575-4 (RUL)(AAA, KSM, WBA).  As a result, to the extent the Defense failed 

to cite the case law noticed in Attachment B within their response to the motion, all of which 

pre-date the Defense response, such decision must be construed as strategic in nature.   

Notably, on 31 October 2018, Defense counsel for Mr. Ali filed a Motion for Leave to 

File a Sur-Reply and stated their desire to raise additional case law and argument with the 

Commission.  See AE 575-9 (MFL)(AAA).  However, the Commission denied the Defense 
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request on 2 November 2018.  See AE 575-10 (RUL)(AAA).  The Defense should not now be 

permitted to raise additional case law that this Commission presumably previously denied and of 

which they have provided the Prosecution with little to no notice.  Accordingly, the Prosecution 

objects to any reference or use during oral argument of the case law cited in Attachment B. 

3. Attachments 

A. Certificate of Service, dated 28 January 2019 

B. Email from Mr. Benjamin Farley to Prosecution, dated 25 January 2019. 
 
 

Respectfully submitted, 
 

 ___________//s//______________________ 
Clay Trivett 
Managing Trial Counsel 
 
Christopher Dykstra 
Major, USAF 
Assistant Trial Counsel 
 
Mark Martins 

 Chief Prosecutor 
Military Commissions 
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ATTACHMENT A 
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CERTIFICATE OF SERVICE 
 

I certify that on the 28th day of January 2019, I filed AE 575G (GOV), Government Notice Of 
Objection To Defense Oral Argument of Supplementary Case Law, with the Office of Military 
Commissions Trial Judiciary and I served a copy on counsel of record. 
 
 
 

__________//s//_______________ 
Christopher Dykstra 
Major, USAF 
Assistant Trial Counsel 
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ATTACHMENT B 
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