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MILITARY COMMISSIONSTRIAL JUDICIARY
GUANTANAMO BAY, CUBA

UNITED STATESOF AMERICA AE 562R
V. RULING
KHALID SHAIKH MOHAMMAD, Defense Motion to Compel
WALID MUHAMMAD SALIH Documents Rgarding Interragation
MUBARAK BIN ‘ATTASH, Personnel

RAMZI BIN AL SHIBH,
ALI ABDUL AZIZ ALI,
MUSTAFA AHMED ADAM 8 February 2019
AL HAWSAWI

1. Procedural Background.

a. On 5 April 2016,the Canmisdon issued a Trial CorductOrder (TCO), AE 39F
(TCO),! granting the Government’s motion to adopt a 10-category-constructfor the discovery of
information relating to the Central Intelligence Agency’s (CIA) former Rendition, Detention, and
Interrogation (RDI) progem. Paragraph (Y) 2 of ha TCO delireaesthe 10 ategoriesof
disooverable information pertaining to the RDI program. The categoriesrelevant to this motion gries
are:

2.a A chronology identifying where eath Accused was hdd in
detention between the date of his capture and the date he arrived at
Guantanamo Bay, Cuba in Septembea 2006;. . .

2.d. The identities of medicd personnel (examining and treating
physicians psychologists, psychiatrists, mental-hedth professonals,
dentists, etc.), guard force personne| and interrogators whether
employees of the United States Government or employees of a
contrador hired by the United States Government, whohad dired and
substntial contad with ead Accused at ead locaion and participaed
in thetrangort of the Accused betveen the variouslocations; . . .

2.f. Theemployment recordsof individuals identified in paragraph (d),
limited to those documentsin thefil e memoriali zing adverse adionand
positive recognition in connetion with performance of duties at a

1 AE 397F, TRIAL CONDUCT ORDER, Governmert Propased Consolidation of Motions toCompel Information
Relating to the CIA's Former Rendtion, Detention, andInterrogation Progiam,dated5 April 2016.
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fadlity identified in paragraph (a) or in trangorting the Accused
between the variousfadlities . . .

2.9.Thereoordsof training in pregaration for the performance of duties
of theindividuak identified in paegraph (d)at the various fadliti esor
duringtrangort of the Accused ? [and]

2.h. Statements obtained from interrogators summaries of
interrogations, reports produed from interrogations interrogation
logs, and interrogator notes of interrogations of ead Accused and all

co-conspietorsidentified in the Charge Sheet.?

b. On 16 March 2018, Mr. Ai (a.k.a. al Balichi) mowed* the Commisson to conpd
docunents regarding interrogation pasonrel. Specifi cdly, Mr. Ali requested all origind documents
underlyingthe personnelprofile sunmariesprovided by the Government in discovery marked 12.d.
Mr. Ali asseted that the Commisson should conpd production ofthe originds because the I 2.d.
peronnelprofile summaries(1) werenever a part of the Military Commison Ruleof Eviden@
(M.C.R.E) 505 praess (2) damonstate the existence of discoverable information rot yet turned
over, (3) ae na acequake summariesof the origind docunents, and (4) ae incompletein that no
summarieswere provided for certain per'sonrel.

c. On 30 March 2018 the Government repondecP asseting tha the Conmisson had
approwed atable of individuak as an appropate sunmary and substitution ofthe origind underlying
classfi ed information atissue under 12.d® Moreo\er, the Government stted the Conmisson had
approwved summariesof training and employment recordsfor the individuak listed on te § 2.d &ble

(in accordance with 92.f. and 2.g) after reviewing the origind classfi ed documents tha formed the

basis for thesesummaries The Government advisad the caonmisgon that, in additionto the

2|d. at2.

31d. at3.

4 AE 562 (AAA), Mr. al Baluchi’s Motion to Compel Documents Regarding Interrogation Pesonrel, filed 16 March
2018.(TS/ICODEWORD).

5 AE 562A (GOV), Goverrment Regorse to Defense Motion to Compel Documents Regarding Interrogation
Pewsonrel, filed 30 March2018(TS/[CODEWORD).

6 See AE 308HHHH, Order, Govermrmert Amendment to Government Motion to Request Substitutions And Other
Relief Regarding Classified Information Responsive to Paragraphs 2.d, 2 f, and 2.g of the Commission’s Ten-
CategoryConstruct, dated19 May 2017
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Commsson-approved summarized 112.d., 2f, and 2.g. dscovery, the Government useal this
disoovery to gatuitously aeate synopgsto sssst the Defense in urderstanding the relevance of the
individuals listed on the 9] 2.d. table (the synopses are hereinafter referred to as the “RDI [ 2.d/f/g
Profiles”). In sum the Government argued tha the Defense recaved Conmisson-goproved
summariesor substitutios for all of the origind material used to aeate the RDI 112.df/g Profiles
and the gratuitously ageated RDI {1 2.df/g Profileswere not required by the Commission’s Orders in
AE 397F(TCO) or AE 308HHHH. Findly, the Government stted tha to the extent anindividual
as®dated with the RDI proggamwasassgned a uniqudunctioral identifier (UFI), butnot aRDI
1112.df/g Profile, the Defense could make a particularized request to the Government to create an
RDI 11 2.df/g Profile for tha individual.

d. On 13 April 2018, Mr. Al replied,” reemphasized his claims that the Cammisson neer
approved the RDI 1 2.df/g Profilesthrough comprison with the origind documents, the origind
docunents underlying the RDI 1Y 2.df/g Profileswere notall Commisson-goproved summaries and
the RDI 1Y 2.df/g Profileswere incomplete.

e. On 5 Getoba 2018, Mr, Ai supplkemented® his original motion after conducting
interviews of two RO personnelassgned aUFI. Mr. Ali submitted declarations from his defense
invedigators peraéining to those interviews as further evidene of why the Commsson cannot rely
on the RDI 1Y 2.df/g Profilesin sdisfadion of the Government’s discovery responsibility.

f.  On 19 Qitoba 2018, he Government reponded to Mr. Ali’s supplement. The

Government repong added referenceto AE 542K (GOV),° an ex parte in camera submsson by

" AE 562B (AAA), Mr. al Baluchi’s Redy to Governrment Regporse to Mr. al Baluchi’s Motion to Compel
Documents Regardng Interrogation Pesonrel, filed 13 April 2018(TS/ICODEWORD).

8 AE 562(AAA Sup) Mr. al Baluchi’s Suppgement to Motion to Compel Documents Regarding Interrogation
Pewsonrel, filed 5 Octdber 2018(TS//CODEWORD).

9 AE 562G (GOV), Goverrment Reporse to Defense Suppemert, filed 19 Octdoer2018(TS/ICODEWORD).

10 AE 54X (GOV), Govermment Unclassified Notice OfEx Parte, In Camera, Under SealClassfied Filing, filed 13
August 2018
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the Government proposingo provide additiona discovery to the Defense relevant to theisaues
raised in this AE series The Government ako reiterated the fad that the RDI Y 2.df/g Profileswere
non-compubkory and non-ghaudive.

g. On 26 Qtoba 2018, Mr. Ai replied'! restating his earlier argument tha the origind
docunents underlying the RDI 1Y 2.df/g Profilesare not all sunmarized elsevhere nordo other
summariesconein the omitted material.

2. Findings of Fact.

a. Inrespons to thedismvery obligations t forth in 112.d, 2.f and 2.g,0f the
Commission’s Order in AE 397F (TCO), the Government sulmitted*? propogd sunmariesand
substitutions purgantto M.C.R.E. 505dr certain origind classfi ed information regarding the RDI
progam

b. TheMilitary Judg thoroughly revewed the origind classfi ed information ard the
propoed sunmariesand substitutionsral determined®® that the proposed summariesand/or
substitutions provded the Accused with subsantialy the same ability to make a deénse as thoudh
they had &cesgo theunderlying classfi ed information. The Order refl eding this review is AE
308HHHH.

c. Using bot information contained inthe | 2.d. eponsgve table, as well as Commisson-
approwed summariesresponsiwe to 112.f. and 2.g., he Government creaed the RDI 112.df/g
Profilesto assst the Defense in undestanding the relevance of the individuak listed onthe § 2.d.

table. The RDI 1112.df/g Profilesare not explicitly required by the Commission’s Order in AE 397F

11 AE 562H (AAA), Mr. al Baluchi’s Reply to AE 562G, filed 26 October 2018.

12 See AE 308FF(GOV Amend), Governrment Amendment to Government Motion to Request Sibstitutions and
Other Relief Regardng Classfied Information Resposive to Paragraps2.d., 2.f., and 2.g., of the Commission’s
Ten-CategoryConstruct, filed 23 March2017 AE 308FF(GOV SUP), Governrment Suppement to Governrment
Amendment to Government Motion to RequestSulstitutions and Other Relief Regardng Classifed Information
Resporsive to Paragraphs 2.d., 2 ., and 2.g., of the Commission’s Ten-CategoryConstruct, filed 18 April 2017.
13 See AE 308AAA (Corrected Copy), Ruling; 308BBB (Correaed Copy), Ruling; 308l1II, Order, 308MMMM ,
Order, 308RRRR Order.
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(TCO), but rther are acompilation of other discovery approved by the Commison pursiant to
M.C.R.E. 505.

d. In creating the RDI 112.df/g Profiles the Government used either information contined
in Commisgon approed summariesand substitutios pa M.C.R.E. 505, pother disavery provided
to the Defense.

e. The Government did notprodue a RDI 2.df/g Profile for ewery individual asgned a
UFI; the Government produed a RDI 1112.df/g Profile only for individuak assgned a UFI who te
Government determined had dired and subsintial contad with the Accused.

3. Law.

a. Intheream of classfied discovery, the military judge is requred to grant the request of
trial counsel to substitute a summary or statement admitting relevant facts, “if the military judge
finds tha the sunmary, statement, or oher relief would provde the accused with subsantially the
same ability to make a defense as would dsaovery of or accesdo the specifi ed classfi ed
information.” M.C.R.E. 505(f)(2)(C).

b. “An order of a military judge authorizing a request of the trial counsel to substitute,
summarize, withhold, or pevent accesdo classfi ed information unde this sedion is na subpd to a
motion for reconsiceration by the accused, if such order was engred pursiant to an & parte showing
under this section.” 10 U.S.C. 949p-4(c); M.C.RE. 505(f)(3).

C. “The trial counsel shall, as soon as practicable, disclose to the defense the existence of
evidene known tothetrial counsl which reaonablytendsto: (A) Negate theguilt of the accused of
an offense charged; (B) Reduce the degee of quilt of the accused of an ofense charged; or (C)
Reduce the punishment.” Rule for Military Commissons (R.M.C) 701(9(1)(A-C).

d. “The Commission can, either sua sponte or upon anotionto comp disavery, review

the summarized information, © deermine if additiond information should beadded to the sunmary
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in order to provide Defense with sufficient information to give it ‘substantially the same ability to
make a defense as would discovery of or access to the specific classified information.’”**
4. Analysis.

a. Title10 U S Codg, 8§ 949-4(c) and M.C.R.E. 505((3) provide “[a]n order of a
milit ary judge authorzing a reqed of thetrial coursd to substitugé, summarize, withhold, or pevent
accesgo clasgfi ed information uinde this sedionis not subgd to amotion for reconsiceration by
the accused, if such order was entered pursuant to an ex parte showing under this section.” As set
forth in the AE 308 ®ries the Cammisson reviewed the origind documents pertaining to the RDI
disoovery and approgd certain summariesand substitutionsn acmrdance with the procedures set
forth in M.C.R.E. 505.1 doing ®, the Military Judg deermined tha the sunmariesand
substitutions- specifi cdly relevant here the § 2.d. &ble and 112.f and 2.gsummaries— provided the
acaised subsantialy the same ability to make a defense as would discovery of or accesdgo the
origind classfi ed information. Accordingly, the Commgsson consdersthis motion an imprope
request for reconsderation and declines to order production ofthe origind documents for which it
has already approed summariesand substitutionpursuant to M.C.RE. 505.

b. Importantly, Mr. Ali’s motion focugsalmog entirely on heinadequacy of the RDI
1112.d/f/g Profies information the Government wasnot requied to crede or produe to the Defense
in discovery. The Government voluntarily provided the RDI 1Y 2.df/g Profilesto assst the Defense
in undestanding therelevance of the pesonrel listed on a réter ingpid table. While the
Government certainly cannot provide gratuitousinformation thet is intentionally falseor misleading,
the Commisson findsnoevidene that the RDI 1 2.df/g Profilesconstitue either. The Defense has

gonethroudh great pansto danonstete gaps or flaws within the RDI 1 2.df/g Profiles and he

14 AE 164C, Order, Deferse Motion to Sty all Review Under10 U.S.C § 949p-4andto Declare 10U.S.C § 949p-
4(c)andM.C.R.E. 505(f)(3) Uncorstitutional and In Violation of UCMJ andGereva Convertions, Datel
16 Decenber2013at 6.
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Government hasconeded that mistakes are possible given the sheer volume of discovery
synthesized in compiling the RDI 1Y 2.df/g Profiles Neverthdess the Defense may choog to either
ignorethe profiles suppément or improwve the profilesusinginformation at their disposal, or reques
additionalinformation and ckrifi caion from the Government.

c. Possibleinaccuracies gaps, or inconsstendesbetveen the RDI 9 2.df/g Profilesard
other disoovery provided to he Defense doesnotjustify revisiting the Commission’s approved
summariesand substitutins To the extent tha theRDI 1Y 2.df/g Profilesdenonstate the existence
of other information that the Defense believesis dismverable, the Defense shoutl then ek tha
specifi ¢ information — notall underlying origind docurnrents aready vetted throuch the M.C.R.E. 505
proaess’® Therecord establishes that many of the apgarent incondstenciesor contadictions betveen
the RDI 1Y 2.df/g Profilesor RD indicesand other docunents coul likely have been explined or
resolved hal the partiescommunicaed prior to rasing theseisaues with the Commisson 1 The
Defense admitedly madeno such effortin this matter. The Commisson recgnizesthat in an
adversaria procealing it would beunredistic to expect the partiesto fully coopeate and work all
isaues outon their own. Neverthdess the Canmisson does exped the patiesto atleas make
reaonabk efforts to resolve questions (or apprent inconsstencies using probcols established by
the Government atthe time they provided the dismovery to the Defense before bringingime-
intendve litigation before the Commisson.

d. Additionally, the Defense contentiontha the RDI 1Y 2.df/g Profilesdid notgo throug
the M.C.R.E 505 pr@essand here were na approwed by the Commsson, ladks merit. The

Government represented tha all of the underlying naterial used to compile the RDI 1 2.df/g

15 Trial Counsel indicated during oral argument “if the defense perceives a mistake or something that doesn’t make
sense with their own discovery that could be handled through a discovery request.” See Unofficial/Unauthenticated
Trarscript of the U.S. v. Khalid Shaikh Mohammad, et al., Motions Heaiing Transcript Dated 12 Novenber2018
from 1:06 P.M. to 2:15 P.M. at p. 21061

16 See AE 534M, Ruling, Defense Motion to Compel InterrogatorStatenents, Summaries, Repots, Logs, andNotes,
dated8 February2019
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Profileswent throuch the M.C.R.E. 505 sumary/subgitution pracess or wasturned ower to the
Defense in its origind form. As noted abowe, the RDI 1 2.df/g Profilesare not required aspartof
the Commission’s ten-category construcénd here submsson to the Commisson for approwal is
unneessay.

e. TheCammission’s order in AE 164C notes, “[t]he Commission can, either Sua sponte or
upon a motnto canpd disvery, review the summarized information, o deermineif additional
information shoutl be added to he sunmary in order to provde Defense with suffi cient information
to gveit ‘substantially the same ability to make a defense as would discovery of or access to the
specific classified information.””*” Mr. Ali doesnotrequest the Conmisson to compe the
Government to add information to any partcular summary, but ngead, asks the Commissonto
order tle Government to produce al of the origind underlying chssfi ed information used to creae
the discovery materials. Thisis beyond wha wascontemplated in AE 164C.

5. Ruling. AE 562 (AAA) is DENIED.

So ORDERED this 8th day of February, 2019.

1l

K. A. PARRELLA

Colonel U. S Marine Comps
Military Judge

17 AE 164C at3.
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