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MILITARY COMMISSONS TRIAL JUDICIARY
GUANTANAMO BAY, CUBA

UNITED STATES OF AMERICA AES555GGG (AAA)
V. Mr. al Baluchi’s Motion to Compsel

The Convening Authority to Produce a
KHALID SHAIKH MOHAMMAD, WALID Complete Transcript of Mr. William Castle’s

MUHAMMAD SALIH MUBARAK BIN Testimony on 13 Novembe 2018
‘AT TASH, RAMZI BIN AL SHIBH, ALI
ABDUL-AZIZ ALI, MUSTAFA AHMED 4 March 2019

ADAM AL HAWSAWI

1. Timeliness Thismotionis timely filed pursuant to Military Commissiondrial Judciary
Rule of Court 3.7.¢(1) and Ruk for Military CommissiorB05p).

2. Rélief Saught: Mr. ad Bauchi respedfull y requests ttat the military commission corpel
production ofa compete transcript of Mr. William Casté’s testimony on13 Novembe2018.

3. Overview. Out of 22 witnesses identified by Mr. al Baluchi as having dired knowledge
of important fads in the AES555 series Mr. Caste was the only witness that the military
commissiam compelled the govemment to pooduce The military commissionfound M. Castle to
be “highly credible” based “on his meanor and the mannea and content of his estimony.”! This
determination will be sulject to appellate eview. Howewer, the transcript of Mr. Caste’s
testimany on 13 Novembe 2018 omitsMr. Castke’s mary pauses filler soundsand nonverbal
vocdizations that may reflect on his credibility. As a resilt it is incomgete The military
commisson shoudl orde the Convening Autharity to produe acompetetranscript of Mr. Castle’'s
testimaony s thatfuture reviewing authorities may propely consder the credibility of this crucia

witness

! AES55EEE Ruling, Mr. a Baluchi’s Motion toDismissFor Unlawful Influence over Convening
Authority and Legal Advisor at22.
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4. Burden of Proof: Mr. al Baluchi mus denondrate by a pepondeance of the eviden@

that the requestedrelief is warranted?
5. Facts:

a. On 3 Februay 2018, Secrtary of Deferse James N. Matis re<inded the
designation of Mr. Harvey Rishikof as Convening Authority.?

b. Shortly thereafer, Acting Gereral Coungl William S. Castke replacedMr. Gary
Brown as Legal Advisor.*

c. On9 February 2018, M. al Baluchi filed AE555 (AAA) Mr. a Bauchi’'s Moton
to Dismissfor Unlawful Influene ove Convening Authority and Legal Advisor.

d. Mr. al Baluchi subgquently filed two motons b compel production ofvithesses
whos testimony was relevant and neessary to addess he intedocutory question in AE555
(AAA) °

e. On Septembe 11-12LT Doudas R Newman, a déense investigator, testified in

supportof Mr. al Baluchi’s motons b compel witnesses ®

2 R.M.C. 905(}(1)-(2).

3 AES55E (GOV) Government Notice of Dedaraions Requested By The Military Conmisson,
Attachment B.

41d., Attachment C.

> AE555R(AAA) Mr. al Baluchi’s Motion to Conpel Roduction of Witneses Whose Testimony
is Relevant and Necessary to Address he Rending Intedocutory Question in AES55 AAA);
AE555QC (AAA) Mr. a Bauchi’s Seaond Moion to Conpel Roduction of Witness Whose
Testimony is Relevant and Necessary to Address he Rending Interlocutory Question in AE555.

® Unofficia/Unauthenticated ~ Transcript  of 11  Septemba 2018 at 20768-883;
Unofficial/Unauthenticated Transcript of 12 Septembea 2018 4 20838—-956.

2
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f.  On 1 Novembe 2018, he military commisson ordered the government to meke
Mr. Castle ailable b appear and testify during the Novembe 2018 haring ssson.’

g. On 13 Novembe2018, M. Castle appared and testified via video telemnference.®

h. On 10 &nuay 2019, tke military commissionfound M. Casté © be “highly
credible” based"on hisdemeanor and the manner and content of his estimony.”® The military
commisson dened Mr. a Bauchi’s requests for witnesses;*° and it ruled that neither acual nor
appaent unlawful influene had been shown by the ceferse *

i. On 30 anuay 2019, the Office of Court Administration—pusuant to its
responsiliity to fadlitate the authentication of the record of trial—made he Novembe 2018
transcripts available for review by the deferse 2

j.  The transcript of Mr. Castle’s testimony on 13Novembe 2018 onits the mary
pauses filler soundsand nonverbal vocali zaionsof thewitnessthat may reflect on hiscredibility.

k. On 15 February 2019, cound for Mr. al Baluchi sent an email to the Office of

Court Administration obpding to hetranscript of 13 Novembe2018as incomplete.*®

" AE555AAA Ruling, Government Motion To Reconsgder AE555Q, Order, Defense Motion to
Compel Discovery Regarding the Firing o the Convening Autharity and Legal Advisor at4.

8 Unofficial/Unauthenticated Transcript of 13 Novembe 2018 @21128-378.

® AE555EEE Ruling, Mr. a Baluchi’s Motion toDismissFor Unlawful Influence over Convening
Authority and Legal Advisor at 22.

101d. at32.
1d. at31.
12 Attachment B.
13 Attachment C.
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l.  On 21February 2019, cound for Mr. a Baluchi attempted to resolve thetranscript
isste informaly by speeking with a member of the Office of Cout Adminidration gaff. The staff
membe notified coungl for Mr. al Baluchi thatthe Office of Court Administration did not inénd
to adl to the trarscript as regested
6. Argument:

In order for the Court of Military CommissionReview to propedy fulfill its appellate
responsiliitie s, “it is esential that transcriptions d critical evidence. . . ke as accurate as possike
and not‘cleaned up.”'* As such, pauses, fill er sounds and nonvetrbal vocalizaions should &
reflected®® The curent trarscript of Mr. Castk’s testimany omits tlese occurrerces however,
and it is therefore inconmplete.

Unlike courtmartial transcripts, military commissiontranscripts must le verbatim to be
condderedcompete Military courts have longrelied onArticle 54(a), Uniform Code ofMilitary
Jugice (UCMJ"), in holding bhat transcripts d genea courtmartial procealings ae only
required to ke “subgantially verbatim.”*® But the record of tria provisionsof the UCMJ and the
Military CommissonsAct of 2009 (2009 MCA”) aredissmilar. Article 54(@), UCMJ, provides
that “Each gereral court-matrtial shall keep a sparate record of the proceedngs ineach case
broughtbefore it, and the record stall be authenticated by the signaure of the military judge.”’

The word “verbatim” is not used. By contrast, the 2009 MCA specffically includes the word

14 United States v. Campbell, 76 M.J. 644, 652 n.4A.F. Crim. App. 2017).
15 Seid.

16 United Satesv. Lashley, 14 M.J. 78 (CM.A. 198) (quoing United Statesv. Gray, 7 M.J. 296,
297 (CM.A. 1979).

1710 U.SC. § 8544).
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“verbatm” in its record of trial provision: “Eacdh military commission undrthis chapter shell keegp
a se@rate, verbatim, record of the proeealings n each case broughtbeore it, and the recad stall
be authenticated by the sigreture of the military judge.”*® Thus,a plain reading of the 2009 MCA
makes clear that in a military commissionthe record of trial mug be verbatim vice subgantially
verbatim. Becaise thetranscript of Mr. Castle’s testimony on 13Novenber 2018 onits the many
pauses and nonverbal vocdizaionsof thewitness, itfails to meet the verbatim requirement of the
2009 MCA.

While the requirementthat general court-martial trarscripts be “subgantially verbatim” is
inapplicable, it is worth noting that the transcript of Mr. Castle’ s testimonywouldfall shat of that
requirementaswell. Unde the gerral court-martial standard, asubgantial omissionrerders a
record of trial incomplete and aises a pesumpton of prjudice that mud be rebutted by the
government.!® The threshold guestion is“whether the omitted material was ‘subgantial,’” ether
quditatively or quantitatively.”?° Omissionsare qualitatively subsantial if the subsance of the
omitted material “related directy to the sufficiency of the Govemments evidence o the merits,”
and “the testimony could not ordinaily have been recdled with any degree of fidelity.” 2!

Omissionsae quantitatively subsantial unless “[ t]he totality of omissons . . . beomes so

1810 U.SC. § 949qa) (emphesis added). The Regulation for Trial by Military Commissioraso
spedficdly includes theword “verbatinT in its Records of Trial chgpter. R.T.M.C. 22-2.a

19 Laghley, 14 M.J at8.

20 |d
21 Id
5
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unimpor@nt and so umfluential when viewel in the light of the whole record, that it appro@hes
nothingness”?2

First, the omissionsfrom Mr. Castle’s testimonyare qualitatively subsantial. While the
types of omissonsatissue may not ordinariily be coneming, Mr. Castie is an egecialy crucial
witness. Heis the soke witness put of atleast 22) with dired knowledge ofthe fads surrounding
thefiring of Mr. Rishikof and Mr. Brown thatthe military commissionallowedto testify. Far all
intents and purposs he is a poseaution witness?® The military commissionfound M. Castle to
be “highly credible” based “on hisdeneanor and the manne and ontent of his estimony.”?* The
military commisson subsquently denied Mr. al Baluchi’s requests for other relevant witnesses;?®
and it ruled that neithe actual norapparent unkawful influence had been stown by the defense.®
Under these dicunstarces the credibility of Mr. Castle as awitnessis particularly significant, it
goes diredly to the sufficiency of the govemment's evidene, and it mug be scrutinized.
Omissionsthat may affed his credibility are therefore quantitatively subsantial.

Theomissonsfrom Mr. Castle’s testinobny are ako quantitatively subsantial. He paused,
spokefiller words, and/or expressed a non-vebal voalization as pat of many, if not the mgority

of theamswersthat he provided. The totality of these omissions reult in atranscript thatdoes not

22 United Satesv. Nelson, 3 C.MA. 482, 487 C.M.A. 1953).

23 The prosecution team met wth and pepared Mr. Castle for his testimony.
Unofficial/Unauthenticated Transcript of 13 Novembe 2018 421156—-162.However, Mr. Castle
refused to even gpeak with ddlense couns prior to his estimony. Undofficial/Unauthenticated
Transcript of 13Noventber 2018 @21149-150.

24 AES55EEE Ruling, Mr. al Baluchi’s Motion o DismissFor Unlawful Influence over Convening
Authority and Legal Advisor at 22.

25 1d. at32.
261d. at31.
6
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accuately reflect Mr. Cadle’s “demeainr” or the “mamer ard contentof his testinony,” which
the military commissionrelied on in finding him to e credible. Thus even unde the
“subgantialy verbatim’ sandad, the omissionsfrom Mr. Castle’s testimony result in a
presumpton of pegjudiceto Mr. al Baluchi.
The military commission shouldompel the Convening Authority to produce a conplete
transcript of Mr. Castles' testimony on 13Novembe 2018.

7. Oral Argument: Mr. al Baluchi repecfully requess aal agument

8. Certificate d Conference: The government's postion is as follows: “Tria Counsl

reviewal the record, provided erata, and hes otherwise found the record for 13 Novembe 2018
to bein compliance with R.M.C. 1102. Assch, it will oppo® the Defense motion.”
9. Attachments:
A. Cettificake d Sewice

B. E-mail from Office of Court Administration © Defense Coungl in the ase of U.S v.
KQM, et al. (30 Jnuay 2019, 0838)

C. E-mal from Mr. James Conmll to Office of Court Administration (15 February 2019,
1150)

Very regectully,

115/l 115/l
JAMES G. CONNELL, Il STERLING R THOMAS
Leanned Couns Lt Cd, USAF

Deferse Counsl

e 114/
ALKA PRADHAN BENJAMIN R. FARLEY
Deferse Coun<l Deferse Counsl
7
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el

MARK E. ANDREU
Capt, USAF
Deferse Coursel

Couns for Mr. al Baluchi
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Attachment A
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CERTIFICATE OF S ERVICE

I certify that on the 4th day of March, 2019, I electronically filed the
foregoing document with the Clerk of the Court and served the foregoing on all counsel of

record by email.

/1s//

JAMES G. CONNELL, III

Learned Counsel
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Attachment B
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Andreu, Mark E Capt USAF (USA)

From: CIV OSD OMC CA (USA)

Sent: Wednesday, January 30, 2019 8:38 AM

To: OSD NCR OMC List MCDO Team Hawsawi; OSD NCR OMC List MCDO Team Bin
Attash; OSD NCR OMC List MCDO Team Al Baluchi; OSD NCR OMC List MCDO Team
Mohammad; OSD NCR OMC List MCDO Team RBAS

Cc: OSD Pentagon OMC List Convening Authority of Court Admin
Subject: Transcripts from November 2018 Hearing in U.S. v. KSM, et al. for Errata
ALCON:

Good morning.

The transcripts in the case of U.S. v. KSM, et al., from 12 - 16 November 2018, are now ready for review/errata. Please
acknowledge receipt of this email. The 803 transcripts are a total of 854 pages. Please contact our office to schedule a

day/time to come to the _and retrieve/review the transcripts.

If you prefer to have the transcript taken to your location for review, our office can prepare a disc for you. The disc will
require your office to come pick it up and courier it to your location, which of course will require the ability to view and
store TS/SCI//CODEWORD information. You are not permitted to release the transcripts to any person or entity outside
of the MCDO KSM, et al., trial teams without prior written authorization from the military judge. If you have any
guestions about the release of the written transcript for some purpose other than preparing errata, please contact the
Trial Judiciary.

If the defense teams wish to have one team retrieve a disc for distribution to the other defense teams that are a party to
this trial, please send an email, separate from your email in reference to errata.

If our office has not received your errata or has not heard from you to schedule a day/time to review the transcript by
COB 15 February 2019, the record of trial will be made available to the military judge for review and
approval/authentication shortly after that date.

If you have any questions or would like to make arrangements to pick up the transcripts via disc, please reply to this
email, ensuring that all court reporters are in the To: line. Thank you and have a great day.

V/R

Legal Administrative Specialist/Court Reporter
Office of Court Administration

Office of Military Commissions

Alexandria, VA
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Attachment C
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Andreu, Mark E Capt USAF (USA)

From: Connell, James G [ll CIV (USA)

Sent: Friday, February 15, 2019 11:50 AM

To: CIV OSD OMC CA (USA); OSD NCR OMC List MCDO Team
Hawsawi; OSD NCR OMC List MCDO Team Bin Attash; OSD NCR OMC List MCDO
Team Al Baluchi; OSD NCR OMC List MCDO Team Mohammad; OSD NCR OMC List
MCDO Team RBAS

Cc: OSD Pentagon OMC List Convening Authority of Court Admin; Baker, John G BGen

Subject: RE: Transcripts from November 2018 Hearing in U.S. v. KSM, et al. for Errata

Attachments: 2019-02-15 Errata for 15 Nov 2018.pdf

Signed By:

Classification:

CLASSIFICATIO M=

CLASSIFICATION mlebiebitmsield i
Dear Mr.-,

Thank you for the opportunity to review these transcripts.

These official transcripts, especially 15 November 2018, contain a lot of citations to the unofficial transcript. When this
issue arose previously, the court reporters informed us that they intended to substitute official page citations for
unofficial page citations in the authenticated record. Is this plan still in effect? If so, the transcripts (as well as the
January 2019 transcripts) should not be authenticated until the substitutions are made. If not, we should discuss the
issue on the racord to formulate an alternative. Accordingly, we request that you wait to submit the November 2018
and January 2019 transcripts for authentication until the issues is resolved.
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Second, the transcript of 13 November 2018 (the testimony of Mr. Castle) does not reflect the many non-verbal
vocalizations of the witness. Ordinarily this exclusion does not matter, but the credibility of the witness on certain
points is at issue, and these vocalizations may reflect negatively on his credibility. Accordingly, we object to the
transcript of 13 November 2018 as incomplete. If you would like us to suggest a transcription of the vocalizations, we
request access to the recording and an editable version of the transcript.

We have no errata with respect to the transcripts of 12 and 14 November 2018. Our errata sheet for 15 November 2018
is attached.

Thank you as always for your extensive efforts to maintain an accurate record.
Best regards,
James Connell

CLASSIFICATION et

From: || c'v osp omc ca (usa)

Sent: Wednesday, January 30, 2019 8:38 AM

To: OSD NCR OMC List MCDO Team Hawsawi <osd.ncr.OMC.list. mcdo-team-hawsawil I ; osp ncr omc List
MCDO Team Bin Attash <osd.ncr.OMC.list.mcdo-team-bin-attash | lil; 0sp NcR omc List McDO Team Al Baluchi
<osd.ncr.OMC.Iist.mcdo-team—a}—baluchi-; OSD NCR OMC List MCDO Team Mohammad

<osd.ncr.OMC.list. ncdo-team-moham mad-; OSD NCR OMC List MCDO Team RBAS <osd.ncr.OMC.list. mcdo-

team—rbas-
Cc: OSD Pentaion OMC List Convening Authority of Court Admi_

Subject: Transcripts from November 2018 Hearing in U.S. v. KSM, et al. for Errata

ALCON:
Good morning.

The transcripts in the case of U.S. v. KSM, et al., from 12 - 16 November 2018, are now ready for review/errata. Please
acknowledge receipt of this email. The 803 transcripts are a total of 854 pages. Please contact our office to schedule a
day/time to come to the and retrieve/review the transcripts.

If you prefer to have the transcript taken to your location for review, our office can prepare a disc for you. The disc will
require your office to come pick it up and courier it to your location, which of course will require the ability to view and
store TS/SCI//CODEWORD information. You are not permitted to release the transcripts to any person or entity outside
of the MCDO KSM, et al., trial teams without prior written authorization from the military judge. If you have any
questions about the release of the written transcript for some purpose other than preparing errata, please contact the
Trial Judiciary.

If the defense teams wish to have one team retrieve a disc for distribution to the other defense teams that are a party to
this trial, please send an email, separate from your email in reference to errata.

If our office has not received your errata or has not heard from you to schedule a day/time to review the transcript by
COB 15 February 2019, the record of trial will be made available to the military judge for review and
approval/authentication shortly after that date.
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If you have any questions or would like to make arrangements to pick up the transcripts via disc, please reply to this
email, ensuring that all court reporters are in the To: line. Thank you and have a great day.

V/R
Legal Administrative Specialist/Court Reporter

Office of Court Administration
Office of Military Commissions

Alexandria, VA
3
Filed with TJ Appellate Exhibit 555GGG (AAA)
4 March 2019 Page 16 of 16

UNCLASSIFIED//FOR PUBLIC RELEASE





