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MILITARY COMMISSIONS TRIAL JUDICIARY
GUANTANAMO BAY

UNITED STATES OF AMERICA AE 528(WBA)
v. Defense Motion to Compel the
Government to Produce All Phone Bills
KHALID SHATKH MOHAMMAD, Seized in the Taliban Embassy Raid and
WALID MUHAMMAD SALTH MUBARAK Related Documents
BIN ‘ATTASH, RAMZI BIN AL SHIBH,
ALI ABDUL-AZIZ ALI, MUSTAFA 25 October 2017
AHMED ADAM AL HAWSAWI

1. Timeliness:

This filing is timely pursuant to RC 3.7(b) and R.M.C. 905(b); 906(a).
2 Relief Sought:

Mr. bin ‘Atash requests that the Commission compel the Government to produce all phone
bills seized in the February 2002 raid on the Taliban Embassy in Peshawar, and all documents
pertaining to them in any way, to including but not limited to their chain of custody, analysis, and
follow-up investigations.

3. Overview:

In February of 2002 a raid by the United States was conducted on the Taliban Embassy in
Peshawar, Pakistan, in which many documents and pieces of evidence were seized. Specifically,
phone bills were seized that linked the Taliban Embassy with various phone numbers across the
United States. The seized telephone bills were Pakistani-issued telephone bills written in English.
The seized phone bills documented 168 calls made from the Taliban Embassy to numbers inside
the United States in the weeks before the September 11th attacks. The calls from the Taliban
embassy to numbers in the United States stopped abruptly on September 10, 2001, and started up
again on September 16, 2001.

On 16 September 2016, counsel for Mr. bin ‘Atash submitted to the Government a
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discovery request, styled “DR-268-WBA,” seeking the production of all phone bills seized in the
February 2002 raid on the Taliban Embassy in Peshawar, all documents pertaining to them in any
way including, but not limited to, their chain of custody, analysis, and follow-up investigations.

On 29 September 2016 the Government responded, claiming it was conducting its due
diligence regarding this request and that it would respond accordingly upon completion of its due
diligence. On 17 October 2017, once aware that a motion to compel was forthcoming, the
Prosecution provided approximately 120 pages of largely illegible records and advised that this
would be its first and final production of documents responsive to DR-268-WBA. Defense counsel
replied with a request for legible copies. As of the date of this filing, the defense has not received
from the Government any legible or usable discovery responsive to this discovery request.

The defense is entitled to all materials in the Government’s possession, or in the possession
of other Government agencies, that are material to the preparation of the defense. The materials
obtained from the raid of the Taliban embassy are material to the preparation of the defense
because they tie directly to the crimes charged as they may indicate that the Taliban, the governing
body of Afghanistan that willingly harbored Usama bin Laden, was communicating directly with
individuals in the U.S. in the weeks prior to the September 11th attacks. On September 10th this
communication mysteriously ceased. Defense counsel have an ethical duty to conduct a thorough
and independent investigation into the issues of both guilt and sentence. The Defense cannot
assume that any facts asserted by the Government are true and must conduct their own
investigation into what happened on September 11th, including, e.g. who was involved in its
planning, financing, and aftermath.

The material that was seized potentially implicates other individuals and/or foreign
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governments in the attacks of September 11th. This information is critical to rebutting the
Jurisdiction of this Commission, negating evidence of guilt, and presenting mitigating evidence for
sentencing. Because the material that was seized will assist defense counsel in realizing their
constitutional and ethical duty to conduct a thorough investigation, develop witnesses, gather
mitigation evidence, and effectively represent Mr. bin “Atash, this Commission must order that the
Government produce it.
4. Burden of Proof:

As the moving party. the defense bears the burden of persuasion; the standard of proof is a
preponderance of the evidence. R.M.C. 905(c)(1).
5. Facts:

a. In February of 2002 a raid by the United States was conducted on the Taliban Embassy in
Peshawar, Pakistan.’

b. During the raid many documents and pieces of evidence were seized and taken to the FBI's
headquarters in Washington D.C. Specifically, phone bills were seized that linked the Taliban
Embassy with various phone numbers across the United States.”

¢. The seized telephone bills were Pakistani-issued telephone bills written in English. They
contained records of 168 calls made from the Taliban Embassy to phone numbers inside the United
States in the weeks before the September 11th attacks. The calls from the Taliban embassy to
numbers in the United States stopped abruptly on September 10, 2001 and started again on

September 16, 2001.°

! John Kiriakou, Reluctant Spy: My Secret Life in the CIA’s War on Terror 127 (2012).
2
= Id.

?1d.

3
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d. The original documents from the raid were stored at the FBI's headquarters in Washington
D.C. The boxes, however, were never opened or analyzed by anyone in the U.S. Government.*
e. On Page 127 of Mr. Kiriakou’s book he has a picture of the records that were seized from

the Taliban Embassy in Peshawar, Pakistan:

e of the vans ssutod with maeeiad talien fn
Preabuvi, Baliiean e vaid thiere fod by

&

f.  On 16 September 2016 counsel for Mr. bin ‘Atash submitted a discovery request, styled
as DR-268-WBA, to the Government seeking:

[AJl phone bills seized in the February 2002 Taliban Embassy Peshawar raid
described by Mr. Kiriakou, and all documents pertaining to them in any way, to

*1d.

4
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include their chain of custody, analysis, and follow-up investigations. Any
information connecting the Taliban Government of Afghanistan to the 9/11
hijackers or others in the United States and any support networks in the United
States is discoverable to Mr. bin ‘Atash’s defense and may lead to exculpatory or
favorable evidence and/or evidence in mitigation.

(Attach. B at 1).

g. On 29 September 2016, the Government responded stating “[t]he Prosecution is conducting
its due diligence regarding this request and will respond accordingly upon completion of its due
diligence.” (Attach. C at 2).

h. On 14 October 2016, the Government responded again stating that it was conducting their
due diligence. (Attach. D at 2).

i.  On 14 October 2017, the Government informed defense counsel that it intended to disclose
the requested documents, but that it was awaiting classification review and the discovery may be
subject to the M.C.R.E. 505¢h) substitution process.

j- On 17 October 2017, the Government notified defense counsel of a discovery production
responsive to DR-268-WBA and noted that it would be its first and final production. (Attach. E
at 2). The discovery production consists of approximately 120 pages of largely illegible and
unusable records. (Attach. F).

k. On 18 October 2017, defense counsel contacted the Government and requested legible
copies of the discovery production. As of the date of this filing, the Government has not responded.
(Attach. G).

6. Law and Argument:

The requested documents contain records of calls from the Taliban embassy to numbers
inside the United States just prior to and after the attacks of September 11, 2001 (the very crime
Mr. bin “Atash is alleged to have committed). That the Taliban embassy is calling inside the United

5
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States and mysteriously stops calling the day before September 11th indicates the possibility that
the callers knew something about the September 11th attacks. If these were innocent calls,
certainly additional calls would be made on or in the immediate aftermath of September 11th to
inquire of the well-being of the person called and discuss the world-altering events that had
occurred.

“Because we are dealing with an inevitably imprecise standard, and because the
significance of an item of evidence can seldom be predicted accurately until the entire record is
complete, the prudent prosecutor will resolve doubtful questions in favor of disclosure.” United
States v. Agurs, 427 U.S. 97, 108 (1976). The requested discovery meets the standard for
production in R.M.C. 701(c) because they are material to the preparation of the defense and assist
the defense in fulfilling their ethical duty to investigate and support their theories of defense.’

L THE GOVERNMENT MUST PRODUCE ALL EVIDENCE MATERIAL TO THE

PREPARATION OF THE DEFENSE IN THEIR POSSESSION OR THAT IS
KNOWN OR REASONABLY MAY BE KNOWN TO THEM.

Every accused defendant has a right to a robust factual record, and to obtain witnesses and

evidence to present a complete defense. Washington v. Texas, 388 U.S. 14, 19 (1967); 10 U.S.C.

§ 949j(a)}(1)(A) (2012). Mr. bin ' Atash's right to a complete defense includes the right to obtain
all evidence against him, to receive any incriminating statements purported to be by him or by his
co-accused, to review any exculpatory information relating to him or his co-accused, to receive

and to use any mitigating evidence, and to identify and reveal any outrageous government conduct.

* Defense counsel provides this Commission additional argument incorporating previously
submitted theories of defense in AE 275C(WBA) and AE 275C(WBA Sup), ex parte and under
seal, at Attachment H.
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In the Military Commissions Act of 2009, Congress specifically and consciously
recognized the importance of discovery and production when it directed that “[t]he opportunity to
obtain witnesses and evidence shall be comparable to the opportunity available to a criminal
defendant in a court of the United States under article III of the Constitution.” 10 U.S.C. § 949j.
Although often confused, pretrial discovery is distinet from the production of witnesses and
evidence for use at trial. When it comes to the examination of documents in discovery, rather than
the production of documents for use at trial, both article III and military courts have consistently
applied a “materiality” rather than relevance or admissibility standard. R.M.C. 701{c)(1)-(3); Fed.
R. Crim. P. 16(a)(1)(E) (permitting the examination of documents “material” to the preparation of
the defense); Lockett v. Ohio. 438 U.S. 586, 604 (1978) (providing that a capital defendant is
entitled to obtain evidence that is “material either to guilt or to punishment™).

Trial counsel must produce any evidence in possession of the Government known by trial
counsel, or may be known through the exercise of due diligence, which is material to the
preparation of the defense or is intended for use by trial counsel as evidence in their case-in-chief.
R.M.C. 701(c). The standard for what is discoverable is broad, liberal, and is “not focused solely

upon evidence known to be admissible at trial.” United States v. Roberts, 59 M.J. 323, 325

(C.A.AF. 2004) (discussing the Rule for Courts Martial 701 which the Rule for Military
Commission 701 was based). The Government must also produce to the Defense, without being
asked, all tangible objects or pieces of information that are exculpatory to the defense, impeach
the credibility of a Government witness, or reduce the punishment of Mr. bin ‘Atash. RM.C.

T01(e)(1)-(3); Brady v. Maryland, 373 U.S. 83, 87-90 (1963). Mr. bin ‘Atash is entitled to the
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phone bills seized in the February 2002 raid on the Taliban Embassy in Peshawar, and other
documents requested, because they are material to the preparation of the defense. R.M.C. 701(c).
I1. THE SEIZED RAID EVIDENCE IS MATERIAL TO THE PREPARATION OF

THE DEFENSE BECAUSE DEFENSE COUNSEL HAVE A DUTY TO

INVESTIGATE WHETHER A STATE ACTOR WAS INVOLVED IN THE
ATTACKS OF SEPTEMBER 11.

The evidence seized from the Taliban embassy is material to the preparation of the defense
because it enables defense counsel to investigate the crimes with which Mr. bin “Atash is charged.
The evidence sought is relevant to various theories of defense.

A. Defense Counsel is Ethically Required to Investigate the Prosecution’s Case in
Chief and the Alleged Criminal Conduct.

Defense counsel “at every stage have an obligation to conduct thorough and independent
investigation relating to the issues of both guilt and penalty. At every stage of the proceedings,
defense counsel have a duty to investigate the case thoroughly. The duty is intensified (as are
many duties) by the unique nature of the death penalty.” American Bar Association, Guidelines

for the Appointment and Performance of Defense Counsel in Death Penalty Cases, 31 Hofstra L.

Rev. 913, 1015 (2003), Guideline 10.7 (“ABA Guidelines”) (recognized by the Supreme Court as

“well-defined norms” in Wiggins v. Smith, 539 U.S. 510, 524 (2003)); see also Powell v. Alabama,

287 U.S. 45, 57 (1932) (describing “thorough-going investigation™ as “vitally important”); ABA
Standards for Criminal Justice: Defense Function §§ 4-4.1, 4-6.1 (3d ed. 1993); Nat’l Legal Aid
& Defender Ass’n, Performance Guidelines for Criminal Defense Representation, Guideline 4.1
(1997); Randy Hertz & James S. Liebman, Federal Habeas Corpus Practice and Procedure

§ 11.2(a), 489 n.41 (4th ed. 2001) (discussing duty to conduct full investigation of prior

proceedings).

8
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The United States Supreme Court has repeatedly emphasized that the Sixth Amendment
right to effective representation demands, in a capital case, the thorough investigation and
development of mitigating circumstances; a defense counsel’s failure to conduct such an

investigation renders him ineffective. See Rompilla v. Beard, 545 U.S. 374, 387-388 (2005);

Wiggins, 339 U.S. at 521-523; Williams v. Taylor, 529 U.S. 362, 395-397 (2000). With respect
to the investigation itself, counsel “has a duty to make reasonable investigations or to make a

reasonable decision that makes particular investigations unnecessary.” Strickland v. Washington,

466 U.S. 668, 690 (1984).
Since the death penalty differs from all other penalties in its finality, defense counsel in a
capital case must respond to this difference by making extraordinary efforts on behalf of the

accused, “endeavor|ing], within the bounds of law and ethics, to leave no stone unturned in the

investigation and defense of a capital client.” ABA Standards for Criminal Justice: Defense
Function §§ 4-4.2, Commentary (emphasis added). Given the finality of the punishment, defense
counsel are ethically and legally required to do a full investigation into the alleged conduct of Mr.
bin *Atash. Counsel cannot take the Government’s word as to what happened and must fully
investigate the crime to uncover any exculpatory or mitigating evidence.

Taliban embassy phone records are material to the preparation of the defense because
defense counsel are required to conduct a thorough investigation—even if the Government did not.
If the records contain links between Taliban actors and the 9/11 attacks, such evidence rebuts the
Government’s claim that the attacks do not involve state action. If the evidence does not implicate
a state actor, the failure of the United States to perform its own investigation is evidence of a faulty

investigation by the Government. Counsel must investigate the charges against Mr. bin ‘Atash
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from the ground up and take nothing in the Prosecution’s case as implicitly true. See ABA
Guideline 10.7.

In addition, the defense must independently investigate evidence which supports theories
of defense that refute the prosecution’s allegations, reduce the degree of guilt, or mitigate a death
sentence. The requested records were seized from a hostile Government that supported Al Qaeda,
the group of which Mr. bin ‘Atash is alleged to be a member and the reason the Government
contends he should be considered an “unprivileged enemy belligerent.” The records document
phone calls from the Taliban to several numbers across the U.S. in the time period before the
September 11th attacks. The investigative potential of these calls is described in the book The

Reluctant Spy:

Apparently, the FBI never opened the boxes [of the seized raid material] because they
figured they didn’t have the language capabilities to translate them from Pashto, Dari,
Urdu, and the other languages of Afghanistan. Still later, Esposito reported, the message
from the FBI was that the information was too old to mean much.

How’s that? Too old to mean much? A file in English of calls made prior to September
11, 2001, to the United States? Resumed on September 16? From the embassy of the
government that treated Osama bin Laden as an honored guest? Maybe they were
worthless, but McHale, for one, seriously doubted it. In any event, how could the FBI
know that without reading them? Especially the file in English.

John Kiriakou, Reluctant Spy: My Secret Life in the CIA’s War on Terror 127 (2012) (emphasis

in original).

That the records were not investigated is material the preparation of the defense. The
Government alleges Mr. bin ‘Atash’s involvement in the charged conduct, focusing solely on their
theories and disregarding any evidence to the contrary. When the United States, the prosecuting
party, fails to examine an important piece of evidence, such failures demonstrate that the

Government’s investigation is faulty and not worthy of belief by the panel.

10
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Demonstrating the Government’s faulty investigation and failure to follow up on potential
leads is particularly important here because of the Government’s reliance on torture as part of its
investigation. Instead of following up on hard evidence it seized from the Taliban, the Government
chose to detain and torture Mr. bin ‘Atash from 2003 through 2006. During those same years,
boxes of documents seized from the Taliban in 2002 sat in an FBI warchouse without being
investigated.  This demonstrates that the Government was not interested in learning
incontrovertible facts about what parties planned the attacks on September 11th.

B. The Requested Discovery is Material to Mr. bin ‘Atash’s Ex Parte Theory of
Defense.

The requested discovery is relevant to theories of defense laid out in AE 275C(WBA) and
AE 275C(WBA Sup). an ex parte filing intended to provide the Commission some of Mr. bin
‘Atash’s possible defenses. An ex parte attachment to this Motion to Compel provides the
Commission with the theories of defense applicable here. (Attach. H at 1-2).

& The Requested Discovery is Material to Disputing the Commission’s Jurisdiction.

The phone records provide a connection between a foreign government and the September
11th attacks. A foreign government’s involvement in the attacks has important ramifications for
the jurisdiction of the Commission. The Commission’s jurisdiction over an accused under the
MCA is predicated on the accused being categorized as an “unprivileged enemy belligerent.” 10
U.S.C. §§ 948a(7); 948c. An “unprivileged enemy belligerent” is defined as:

(7) Unprivileged enemy belligerent.--The term “unprivileged enemy belligerent”
means an individual (other than a privileged belligerent) who--
(A) has engaged in hostilities against the United States or its coalition
partners;
(B) has purposefully and materially supported hostilities against the United
States or its coalition partners; or
(C) was a part of al Qaeda at the time of the alleged offense under this chapter.

11
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10 U.S.C. § 948a(7). A “privileged belligerent” is defined as “an individual belonging to one of
the eight categories enumerated in Article 4 of the Geneva Convention Relative to the Treatment
of Prisoners of War. 10 U.S.C. § 948a(6). Of the eight categories enumerated under Article 4,

there are several that are relevant to the material requested by Mr. bin ‘Atash in DR-268-WBA:

(1) Members of the armed forces of a Party to the conflict, as well as members of
militias or volunteer corps forming part of such armed forces.

(2) Members of other militias and members of other volunteer corps, including
those of organized resistance movements, belonging to a Party to the conflict
and operating in or outside their own territory, even if this territory is occupied,
provided that such militias or volunteer corps, including such organized
resistance movements, fulfil the following conditions:

(a) that of being commanded by a person responsible for his subordinates;

(b) that of having a fixed distinctive sign recognizable at a distance;

(c) that of carrying arms openly;

(d) that of conducting their operations in accordance with the laws and customs
of war.

(3) Members of regular armed forces who profess allegiance to a government or an
authority not recognized by the Detaining Power.

(6) Inhabitants of a non-occupied territory, who on the approach of the enemy

spontancously take up arms to resist the invading forces, without having had

time to form themselves into regular armed units, provided they carry arms

openly and respect the laws and customs of war.
Geneva Convention (ITI) Relative to the Treatment of Prisoners of War (“GPW"), Aug. 12, 1949,
[1955] 6 U.S.T. 3316. To prove the Commission has jurisdiction over Mr. bin *Atash. the
Government has the burden of proving that he does not fall into one of the enumerated categories
under Article 4 of the GPW and that Mr. bin “Atash is an “unprivileged enemy belligerent.”
R.M.C. 905(c)(2)(B).

The materials seized from the Taliban embassy provide a potential connection between the

September 11th attacks and a foreign government’s involvement. Any evidence that shows a

12
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foreign government’s involvement has the potential to take away the Commission’s jurisdiction,
which is material to the preparation of the defense.

Mr. bin ‘Atash requests that this Commission compel the Government to produce all phone
records seized in the February 2002 raid on the Taliban Embassy in Peshawar, all documents
pertaining to them in any way, including but not limited to their chain of custody, analysis, and
follow-up investigations. Because this information will assist defense counsel for Mr. bin *Atash
in realizing their constitutional and ethical duty to investigate the case, rebut the allegations of the
Government, and provide evidence that may refute the Commission’s jurisdiction, this
Commission must order the Government to produce it.

7. Oral Argument:

Oral argument is requested.

8. Conference with Opposing Counsel:

The Government opposes this motion.
9. Attachments:

A. Certificate of Service.

&

Defense Discovery Request DR-268-WBA, dtd 16 September 2016.

Government Response to DR-268-WBA, dtd 29 September 2016.

o 0

Government’s Second Response to DR-268-WBA, dtd 14 October 2016.

(m

Government’s Final Response to DR-268-WBA, dtd 17 October 2017.

F. Discovery Production MEA-DR-268-WBA-000003 thru MEA-DR-268-WBA-000124,
dtd 17 October 2017.°

® Pursuant to RC 3.10.a.(12), any foreign language text included in a pleading must include an
English translation and an attorney verification of the accuracy of the translation. Attachment F
to AE 528(WBA) is meant to be demonstrative only for the purpose of showing how limited the

13
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G. Email from Defense Counsel to Trial Counsel re Discovery Production MEA-DR-268-
WBA, did 18 October 2017.

H. Additional Argument Incorporating Theories of Defense (ex parte under seal)
I. Proposed Sealing Order

10. Signatures:

s/ /sl

CHERYL T. BORMANN EDWIN A. PERRY
Learned Counsel Detailed Defense Counsel
/s/ /s/

MATTHEW H. SEEGER BRIAN D. BRADY
Major, USA Captain, USAFR
Detailed Military Counsel Detailed Military Counsel

discovery production by the Government is and how illegible and unusable the scans of the phone
bills are. Having an English translation of the foreign language contained in Attachment F is not
pertinent to the disposition of the motion to compel. Furthermore, because the text on the
scanned documents is so difficult to discern, requiring a translation of the foreign language is an
impossible task that will render this motion to compel incapable of being filed. Accordingly,
Mr. bin ‘Atash requests that this Commission accept AE 528(WBA) irrespective of the
requirement contained at RC 3.10.a.(12).

14
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Attachment A
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CERTIFICATE OF SERVICE

I certify that on 25 October 2017, I electronically filed, by e-mail, the attached Defense
Motion to Compel the Government to Produce All Phone Bills Seized in the Taliban Embassy
Raid and Related Documents, with the Trial Judiciary and served a copy of the attached motion
with on all counsel of record.

Is/
CHERYL T. BORMANN
Learned Counsel
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Attachment B

Filed with TJ Appeliate Exhibit 528 (WBA)
25 October 2017 Page 17 of 160

UNCLASSIFIED//FOR PUBLIC RELEASE



UNCLASSIFIED//FOR PUBLIC RELEASE

DEPARTMENT OF DEFENSE
MILITARY COMMISSIONS DEFENSE ORGANIZATION
1620 DEFENSE PENTAGON
WASHINGTON, DC 20301-1620

16 September 2016
MEMORANDUM FOR Office of the Chief Prosecutor, Office of Military Commissions
SUBIJECT: Request for Discovery = Phone Bills Seized in Raid on Taliban Embassy Peshawar

1. Pursuant to RMC 701, 10 U.S.C. § 949j (2013), the Fifth, Sixth, and Eighth Amendments to
the United States Constitution, and international law, Mr. bin Atash requests that the
Government provide the following information in discovery. Failure to provide the
requested information will dg?rive Mr. bin Atash of his rights to the due process of law, to
the effective assistance ¥ €ii4;sel, a fair, speedy, and public trial, and to be free from cruel
and unusual punishment,:

2. In his book Reluctant Spy: My Secret Life in the CIA s War on Terror (Skyhorse Publishing,
2012), John Kiriakou describes a raid on the Taliban Embassy in Peshawar, Pakistan, in
February of 2002. Documents, specifically phone bills, were seized that linked that Taliban
embassy with various telephone numbers across the United States. The seized telephone bills
were Pakistani-issued telephone bills written in English. The seized phone bills documented
168 calls made from the Taliban Embassy 1o numbers inside the United States, numbers
registered all over the United States, in the weeks before the 9/11 attacks. The calls from the
Taliban embassy to numbers in the United States stopped abruptly on September 10, 2001
and started up again on September 16, 2001. According to former CIA agent John Kiriakou,
“The FBI team 1n Pakistan was alerted and got copies of the phone bills; all the originals
went to FBI headquarters in Washington.” Id. at 127.

3. Counsel for Mr. bin Atash request all phone bills seized in the February 2002 Taliban
Embassy Peshawar raid described by Mr. Kiriakou, and all documents pertaining to them in
any way, to include their chain of custody, analysis, and follow-up investigations. Any
information connecting the Taliban Government of Afghanistan to the the 9/11 hijackers or
others in the United States and s sport networks in the United States is discoverable to
Mr. bin Atash’s defense and maz 1o exculpatory or favorable evidence and/or evidence
in mitigation. s

4. Failure to provide these materials is a violation of Mr. bin “Atash’s right to prepare and
present a defense to these capital charges.

Hlslf Hst!

CHERYL T. BORMANN MICHAEL A. SCHWARTZ
Learned Counsel Detailed Defense Counsel
[isif sl .

EDWIN A. PERRY MATTHEW H. Sk

Detailed Defense Counsel Major, USA

Deiailed Defense &

DR-268-WBA
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Attachment C
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DEPARTMENT OF DEFENSE
OFFICE OF THE CHIEF PROSECUTOR OF MILITARY COMMISSIONS
1610 DEFENSE PENTAGON
WASHINGTON, DC 20301-1610

OFFICE OF THE
CHIEF PROSECUTOR

29 September 2016

MEMORANDUM FOR Defensze Counsel for Mr. bin ‘Attash

SUBJECT: Prosecution Response to 16 September 2016 Request
for Discovery (DR-268-WBA)

1. The Prosecution received the Defense reqguest for
discovery on 16 September 2016. The Prosecution hereby
responds to the Defense reguest, below, in bold:

2. The Defense asserts:

In his book Reluctant Spy: My Secret Life in the CIA'’s
War on Terror (Skvhorse Publishing, 2012), John Kiriakou
describes a raid on the Taliban Embassy in Peshawar,
Pakistan, in February of 2002. Documents, specifically
phone bills, were seized that linked that Taliban embassy
with various telephone numbers across the United States.
The seized telephone bills were Pakistani-issued telephone
bills written in English. The seized phone bills documented
168 calls made from the Taliban Embassy to numbers inside
the United States, numbers registered all over the United
States, in the weeks before the 9/11 attacks. The calls
from the Taliban embassy to numbers in the United States
stopped abruptly on September 10, 2001 and started up again
on September 16, 2001. According to former CIA agent John
Kiriakou, “The FBI team in Pakistan was alerted and got
copies of the pheone bills; all the originals went to FBI
headguarters in Washington.” Id. at 127.

3. The Defense requests:

All phone bills seized in the February 2002 Taliban Embassy
Peshawar raid described by Mr. Kiriakou, and all documents
pertaining to them in any way, to include their chain of
custody, analysis, and follow-up investigations. Any
information connecting the Taliban Government of
Afghanistan to the the 9/11 hijackers or others in the
United States and any support networks in the United States
is discoverable to Mr. bin ‘Atash’s defense and may lead to
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exculpatory or favorable evidence and/or evidence 1in
mitigation.

The Prosecution is conducting its due diligence regarding
this request and will respond accordingly upon completion
of its due diligence.

Respectfully submitted,

//a//
Nicole A. Tate
Lssistant Trial Counsel
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DEPARTMENT OF DEFENSE
OFFICE OF THE CHIEF PROSECUTOR OF MILITARY COMMISSIONS
1610 DEFENSE PENTAGON
WASHINGTON, DC 20301-1610

OFFICE OF THE
CHIEF PROSECUTOR

14 October 2016

MEMORANDUM FOR Defense Counsel for Mr. bin ‘Attash

SUBJECT: Prosecution Response to 16 September 2016 Reqguest
for Discovery (DR-268-WBA)

1. The Prosecution received the Defense request for
discovery on 16 September 2016. The Prosecution hereby
responds to the Defense request, below, in bold:

2. The Defense asserts:

In his book Reluctant Spy: My Secret Life in the CIA's
War on Terror (Skvhorse Publishing, 2012), John Kiriakou
describes a raid on the Taliban Embassy in Peshawar,
Pakistan, in February of 2002. Documents, specifically
phone bills, were seized that linked that Taliban embassy
with wvarious telephone numbers across the United States.
The seized telephone bills were Pakistani-issued telephone
bills written in English. The seized phone bills documented
168 calls made from the Taliban Embassy to numbers inside
the United States, numbers registered all over the United
States, in the weeks before the 9/11 attacks. The calls
from the Taliban embassy to numbers in the United States
stopped abruptly on September 10, 2001 and started up again
on September 16, 2001. According to former CIA agent John
Kiriakou, “The FBI team in Pakistan was alerted and got
copies of the phone bills; all the originals went to FBI
headquarters in Washington.” Id. at 127.

3. The Defense requests:

All phone bills seized in the February 2002 Taliban Embassy
Peshawar raid described by Mr. Kiriakou, and all documents
pertaining to them in any way, to include their chain of
custody, analysis, and follow-up investigations. Any
information connecting the Taliban Government of
Afghanistan to the the 9/11 hijackers or others in the
United States and any support networks in the United States
is discoverable to Mr. bin Atash’s defense and may lead to
exculpatory or favorable evidence and/or evidence in
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mitigation.

The Prosecution is conducting its due diligence regarding
this request and will respond accordingly upon completion
of its due diligence.

Respectfully submitted,

/is//
Nicole A. Tate
Asszistant Trial Counsel
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DEPARTMENT OF DEFENSE
OFFICE OF THE CHIEF PROSECUTOR OF MILITARY COMMISSIONS
1610 DEFENSE PENTAGON
WASHINGTON, DC 20301-1610

OFFICE OF THE
CHIEF PROSECUTOR

17 October 2017

MEMORANDUM FOR Defense Counsel for Mr. bin “Attash

SUBJECT: Prosecution Response to 16 September 2016 Request
for Discovery (DR-268-WBA)

1. The Prosecution received the Defense reguest for
discovery on 16 September 2016. The Prosecution hereby
responds to the Defense request, below, in bold:

2. The Defense asserts:

In his book Reluctant Spy: My Secret Life in the CIA'’s
War on Terror (Skyvhorse Publishing, 2012), John Kiriakou
describes a raid on the Taliban Embassy in Peshawar,
Pakistan, in February of 2002. Documents, specifically
phone bills, were seized that linked that Taliban embassy
with wvarious telephone numbers across the United States.
The seized telephone bills were Pakistani-issued telephone
bills written in English. The seized phone bills documented
168 calls made from the Taliban Embassy to numbers inside
the United States, numbers registered all over the United
States, in the weeks before the 9/11 attacks. The calls
from the Taliban embassy to numbers in the United 3States
stopped abruptly on September 10, 2001 and started up again
on September 16, 2001. According to former CIA agent John
Kiriakcu, “The FBI team in Pakistan was alerted and got
copies of the phone bills; all the originals went to FBI
headguarters in Washington.” Id. at 127.

3. The Defense requests:

All phone bhills seized in the February 2002 Taliban Embassy
Peshawar raid described by Mr. Kiriakou, and all documents
pertaining to them in any way, to include their chain of
custody, analysis, and follow-up investigations. Any
information connecting the Taliban Government of
Afghanistan to the the 9/11 hijackers or others in the
United States and any support networks in the United States
is discoverable to Mr. bin 'Atash’s defense and may lead to
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exculpatory or favorable evidence and/or evidence in
mitigation.

The Prosecution initially responded to the request on
14 October 2016 indicating that it was conducting its due
diligence regarding the request and would respond
accordingly upon completion of its due diligence.

Notwithstanding the fact that the Prosecution does not
concede any of the documents requested are discoverable
pursuant to R.M.C. 701, in an effort to expedite
litigation, attached please find the phone bills and their
chain of custody documents, which are responsive to your
request.

Regarding the portion of your request seeking all
documents pertaining to the phone bills requested and any
analysis and follow up investigations regarding the same,
the Defense does not cite to any specific theory of
relevance that would reasonably warrant production of the
requested information, nor does the Defense request appear
to be material to the preparation of the defense, pursuant
to R.M.C. 701.

Respectfully submitted,

//s//
Nicole A. Tate
Assistant Trial Counsel
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‘mak PARKISTAN TELECOMMUNICATION COMPANY LIMITED

Telecom /1) Sr. Revenue Officer PTCL Peshawar Cantt
No.C. 1 Advice Notes 34y Dated - 17" Qer. 2001
o

Consulate G&waEzd the Islamic
Emirate of Afghanisian.
Busgalow No 10 The Mall,
Peshawar Cantl.

Subject= COMMUNICATION FACILITIES PROYIDE AT KABUL &
JAI;AL A Bé Da

Sanlage kindly find herewith Telephone Bills pertain to KABLT andd
"3 : 3%_;@411—[0 total Telephone NO.x (61) Jor the monih of Sep-0]

amouniing Rs. (2589161 =) for payment please.

P
The Payment may kindly be arranged upionl 8 Cct . 2001 fuiling

witicli the facility will be with drawa.

iﬂf"'
S ef
PTCL awar Cantt

Copy for NoA & Diformation to: -

L The Chief Engineer (Procurementy PICL H () 's G-8 o Islamabad.

2. The Divector Recovery NTR-1 Pestrawar.
e T S e e Gl
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