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UNITED STATES OF AMERICA
AE 524MMM (MA H)
V.
DefenseM otion to Recasider
KHALID SHAIKH MOHAMM AD, AE 524 LL , Ruling on Government
WALID MUHAMMA D SALIH Motion to Remnsider and Clarify
MUBARAK BIN ‘ATTASH, AE 524LL, Ruling

RAM ZI BIN AL SHIBH,

ALI ABDUL AZIZ ALI, Filed: 18April 2019
MUSTAFA AHMED ADAM AL

HAW SAW |

1. Timeliness: This Motionistimey filed.

2. Relief Requeded: The Defense requesst that the Commission reconsicer its ruling in AE

52411 L, withdraw its deadlinefor filing suppresson mdions,and reindate the orde in AE
524LL, forbidding the Govemment from usng the 2007 Bl satements for any puipo<e.

3. Ex Parte Judification for Ex Parte Filing (Attachment B): Attachment B is filed ex parte

becauwse it reveak details o Mr. al Hawsawi’ s defense, including u® of experts oliained
through the ex parte processestablished by AE 36D.! It also reveds confidential details of Mr.
a Hawsawi’s case stategy, bah in developing a asefor suppesson and onmatters related to
trial prepardion.

4. Overview. In AE 524 LL, the Commisgon has aderal Defense coungl to file any mations

1 See AE 36D, 4 2. The paties mutually agreed m therecord that this process $iould proceed ex pate, with orly de
minimisnaticeto oppasing counsel tha expert asgstance was beng ought through ex parte mears. See United
Satesv. Khalid Shaikh Mohammad, et al., Tr. 1128-30(19 October 2012)
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to suppess, mthe gound d involuntariness, satements the accsed allegedl made o the FH
in eaty 2007; the Commisson impogd a dealline of 10 May 2019to file these notions. Under
R.M.C. 905p)(3), the Defense may elect to make sich motionsat ary time kefore entry of a
plea. Under the law the Gourt of Appeds for the Armed Forceshas establshedin United States
v. Williams and suppating cases, a Military Judge may nat st anealtier deadine. The
Commisgon's order setting aneaty deadline for the defense to file motions to suppess is
therebre invalid as a mtter of law.

Additiondly, the Commisson’s order, for the Defenseto condud a sippresson
heaing now, s imprope as it compels aviolation of Due Process The Commission’s
ruling, dderring theremaly order that suppresses the acaised s gatanents,requires defense
counseéto cary outasuppresson heaing while concurrently leaving ertirely intact the very
sameorder, Protedive Order #4, which the Commisgon found pedudes the Defensefrom
being able to develop its case for suppresson? Due Processandtheright © counsel
unequivocdly extend o suppresson heaings. The Commisson’s present ruling in AE
524LLL isimpropa and musbe nodified, & it would result in a heaing that, ab initio, is
incgpable of meding Due Processstandards andwould violate the right to effedive
asgstance d counsé

Findly, Mr. d Hawsawi’s Defenseteamwould not be @le to adequtely litigate a
motion 1o uppressby the deatine set. The déails of theisaues the Defense onfronts may

befound n Att. B (EX PARTE AND UNDER SEAL).

2See AE 524.L, Ruing, a 35(“Spedfically, Protedive Order #4 will nat dlow the Defense to deviop the
particularity and nuancenecessary to presei arich and vivid accaunt of the 34 yea peiodin CIA cudody the
Defense dleges costituted ccercion.”)
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5. Burden and Sandard of Proof: R.M.C. 905() pe'mits the Commisgon toreconsder any

ruling (except the equivalent of a finding of not gulty) prior to authentication of the record of
trial. The Defense bears the burdenon this motion torecnsder by a preponderance @ the
evidence 2

6. Facts:

a.0On 17 Augug 2018,the Commission issued AE 524LL, granting the Government’s
requestfor aprotedive aderresticting Defense acces towitnessesinvolvedin the A’ s
Rendition, Detention, and Interrogation Rrogram.*

b. The Commissonfound tatthe resuting protedive order (Protedive Order #4) places
an undueburden on the Defense’s ability to investigate in suppet of amation to sippress tle
acciseds FBI gatenents. In an atenpt to remedy that burden, the Commission adered
suppession d datenents the accged albgedly made o the FB, forbidding theGovernment
from usng tho® statements for any purpose in this ftigation® In dang sothe Commisson
dedded “Speaficdly, Protedive Order #4 will not allow the Defense to develop the
particularnty and nuance necessaary to present a ah ard vivid accaunt of the 34 yearpeiodin
CIA custody the Defense dleges codituted mercion.”®

c. In respong to a Government motion torecmngder the Commisgon’s suppesson
order in AE 524LL, the Commisson has naw issted a new ruling.” In this rew ruling,

AE524LLL, the Commisgon purpors todeer the prior finding thet Protedive Order #4 unduy

3 See RM.C. 905(0)(1)-(2).

4 AE 524_L, Ruling: Mr. al Baluch’ s Motion to Dismiss, or in the Alternative, to Canpdl the Government to
Produce Witnessesfor Interview/ Govemment Notice d Propcsed Protecive Order, entered 17Augud 2018 a 36.
5 AE 524LL,at 2324 (The Canmisson recogrzesthe tenson between(a) the Defense aility to condict an
indepadent investigation that isnat unreasonably impeded bythe Government andright of equd accasto
withesesard evidence, ad (b the Govemment’ sneedto protect cbsdfiedinformation, disclosure d which caild
reaonally cause camagto the National Secuty [...] TheCommisson mug balane these capetng intereds.”).
6 See AE 52411, Ruling, a 35, citing United States v. Karake, 443 FSupp 2d 8, 13D.D.C. 20().

7" AE 524LLL, Ruling: Government Motion to Raoonsider and Chrify AE 524LL, Ruling, etered 3April 2019
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burdens the Defense’s ability to litigate suppresson, gating that the impad on tre Defense’s
ability to condict a sippression heaiing “is nd yet fully known.”® The Commisson then
suspends that part of the eatier Order in AE 524LL which forbids the Govemment from usng
the FBI statements® Furthemmore, the Commisgon ingructs that it “will conduct an evidentiary
to determine whether or nat the acceeds' FBI Clean Team saternents shoud be sippresed
based on vduntariness”° to that erd, the Commisson imposs a @adine o 10 May 2019, by

which the Defensemust file any motions to supgess theeFBI statements.

7. Argument:
A. The Commisson’s Deadline for Suppresson Motions is Invalid as aM atter of Law

Under Rule for Milit ary Commissions905()(3), motions to sippressevidence shall be
filed “before a pkais entered” Rule for Couts-Martial 905()(3) setsthe same deadline, in the
same language for courts-martial.

In United States v. Williams, 11 the Gourt of Milit ary Appeds considered whether a
military judge hasthe autharity to modfy this deadline. It found that he doesnot.’? Therulein
guestbn required motions to suppess to ke sibmitted five days kefore the pka was ettered ard
the caurt arelyzedit asfollows:

Certainly, there ae me adantagesto the eséblishnent of such a
requirement. Delays and continuances in Article 39(a) sessonsand
intrials can be mnimizedor completely avoided However
laudable these djectves may be, they do nd pemit overriding
Rules prescribed by the Rresdent in the Marual for Courts-
Matrtial. In [former] Mil.R.Evid. 304(d)(2), he imposd only tre
requirement that a notion to suppess ke madée‘prior to
submission of aplea” . . .Impostion of aduty to fil e the mation at
an e/en eatier time isin conflict with the Manual.

81d., & 10

°ld., & 11

10]d.

11 United Satesv. Williams, 23 M.J. 362 (CM.A. 1987)
12d. at 366.
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The cout accadingly invalidated the local rule.*?

Military couts since Williams have consstently invalidated locd rules and individud
judges orders** changing the deadlines for motions to suppress™ or oher deallines®® from
thoseset by rule or statute. The accused Isaright to fle a notion to uppressat any time
up untl the dedline s& by therule,'” and impaing ealier deadines can volate his Sxth
Amendment right to be heed in his own déense'®

Accordingly, despite the Commission’s desire to test the dfeds of Protedive Order
#4 it cannat perform this test by setting an edy dealline for suppresson notions. The
Commisson should reconsder and candeits order sdting an edy dealline for suppresson

motions.

131d., citing United Satesv. Kelson, 3 M.J. 139, 141(C.M.A. 1977). Kelson had invalidaed alocd rule that
requredmotionsto dismissto be filed ealier than tre Manwl gated. “Although tle Marua cortains ®weral
provisions as to which the Rreddent has pemitted supdemertation by the Secretiry concemed, the gplicable
provision asto whenmaions mus be submittedcontains no clause pemitting supplenentation. We are not
informed of, ard find no delegaton of autharity in a dfferert place @ forum. Accadingy, we ae dligedto
conclude there has beenno delegaion of auhority to the Sexetary of the Army asto themédter in question.
Therefore, nat only is [thelocd rule] inconsstentwith the Manubbut it has nat been pomulgated by proper
auharity.” 3 M.J.at 141

14 United Sates v. Walker, 25 MJ. 713, 715-1&A.C.M.R. 1987) (nvalidating judge’sorde setting ealy dealline
for natice d mental responsibility deferse).

15 United Satesv. Norman, 42 M.J. 501, B3 (A Ct Crim. App. 1995) (indidating locd rule setting ealy dealline
for filing d suppresson mations).

16 United Satesv. Webster, 24 M.J. 96, 99(C.M.A. 1987) {nvalidating locd rule setting ealy dealline for request
for trial by judgedone); United Statesv. Summerset, 37 M.J. 695, ®7-99 (AC.M.R. 1993) (emehdding far
request for enlisted parel menbers); United Satesv. Wiggers, 25 M.J. 587, 54 (A.C.M.R. 1987) (inwdidating locd
rulerrequiring advancewritten natice for motionsto producewitnesses, andrreprimandng judgefor threatening
coursd with contempt if they volated t).

17 Wiggers, 25 M.J. & 594 (recognizing accusd’s right torely on the deallines st by therules, and @pasing
judidal interferencewith counsd’s ‘“rightful execise ¢ maion pradice”).

18 See United Satesv. Coffin, 25 M.J. 32, 3334 (C.M.A. 1987),citing, inter alia, Rock v. Arkansas, 483U.S. 44, 51
(1987) tuling that erforcing a dedline onmotion to sugpressviolated acceed sright to be heed—in that cae,
becaise the evdence o which suppression was based was late dscovered).

19 See United States v. Williams, 23 MJ. 362,366 (C.MA. 1987); United States v. Webster, 24 M.J. 96, 99(C.M.A.
1987)(both remgnizing tha ealy deallines were set in suppat of seemindy “laudabe” gods, but ill invalid
when they contradictedrules set down in theManual for Courts-Martial);
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B. The Commisgon’s Ruling Ordering a Suppresson Hearing while Leaving
Protective Order #4 in Place Greaesan Irr ecancilable Conflict that ViolatesDue
Processand the Right to Counsal.

The U.S. Supreme Gourt hdds that “the Congitution guarantees ciminal deferdants a
‘meaningful opportunity to present a ®@mplete defense.” 2° “[ T]he right to present a dfense .. is
afundamental element of due processof law.”?! And in turn, “[t]he fundamental requirement of
Due Proces is the oppatunity to be heard ‘at a meaningful time and in a meaningful manne.” 2
In the presentingdarce, neithe thetiming nor the manner in which the ordered suppresson
heaing would take placecomplies with the requirements of Due Proces, much lessthe
heightened stardardsrequired of a deah penalty prosecution?® Thecagtal nature of this cas
demardsagreater level of accuacy and cettainty in adjudicaing quetions sirroundng Due
Processand the right to counsel.?*

Thus, it is cental to Due Roces for the criminal trial to provide afair and reliable
determination o guilt.2°> Theright to the asistarce of coungl is, in turn, vital to the fairness d
proceedngs and thuscritica to achieving Due Pocess?® That right to the asistance o counsel

exterds toall critica stagesof his criminal trial,2” which includes sippresson hearings®® The

20 Cranev. Kentucky, 476 U.S. 683 690 (1986) (eting California v. Trombetta, 467 U.S. 479, 4851984)).

21 \Washington v. Texas, 388U.S. 14, 19(1967).

22 Matthews v. Eldridge, 424U.S. 319333(1972) quoting Armstrong v. Manzo, 380U.S. 545, 552 (1965).

23 See Woodson v. North Carolina, 428U.S. 280, 3051976)(finding that “the penéty of dedh is quditatively
differert from a frtence d imprisonment.”).

24 Seeid. The Supreme Court's dedsions in capital cases subsequert to Woodson recaynize the heightened standard
in adjudicating questions about Sixth Amendment rights, and Due Rocess See Estelle v. Smith, 451U.S. 430
(1981);Caldwell v. Mississippi, 471U.S. 320 (1985)

25 gmith v. Phillips, 455 U.S. 209 225 (1982)

26 Powell v. Alabama, 287 U.S. 45, 69(1982) (“Theright to behead would bg in many cass, of little availif it did
not conpreherd theright to be heed by coursd.”)

27 Maine v. Moulton, 474 U.S. 159, 170(19%) (hdding hat theright to coursel does not merely attachat tial, but
at eatier gagesof the aiminal justice pocess andthatthe govemmert has “an dfirmative obligation nat to act ina
manner tha circunvents andthereby dilutesthe protedion aforded bytherightto counse.” (emphasis added))

28 United Satesv. Hodge, 19 F3d 51,53 (D.C. Cir. 1994) citing United Satesv. Green, 670 F.2d1148 1154(D.C.
Cir. 1941) (“the suppresson heaingis a citical gageof the proseaution which fects sibgantia rights of an
accised person.”)
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right to heassistance ¢ counsel however, “has beenaccaded]...] ‘not for its ovn sake,but
because of the effect it has on the ability of the accused to receive a fair trial.” 2° To be
effective, counsl must conduct athoroughand wideranging investigation thet will assst the
Defense in staping the cag aging deat; as“informedlegal choices can be made aly after
invegigation o all available options?3° If counsl is urable to fulfill this duty,counsl is
“I neffective in preserving fairness’ and thus tle asistance ¢ counsl is congitutionally
deficient®! Protedive Order #4, which the Commissgon’s present ruling leaves intact, rerders
coungl urable to fulfill their duties. The Commisson’s present ruling recagnizesthis very
problem for the Defense, as the Commisson found

The deasion asto whether PO #4 allows the Defense © develop

“the particulanty and nwance recesary to presenta rich and vivid

accaurt of the 34 yearperiod’ the Accisedwere in CIA custody

Is kestmace dter the Defense hasthe ability to ue dl tods attheir

disposl. Although tle Defense hes recaved etersive dscovery

ard interviewed same RDI witnesses the extentof the

Govemment’ s willi ngress tofurther ea® restictions uporfurther

Defense investigation, to enter into meaningful Sipulations,orto

produce RDI witnesses during upcaning evidentiary suppression

hearingsis not yet fully known.
Notwithganding thisfinding havever, the Commisgondirects a sippression heating. On its
face,the Commisson'sruling resuts inan irreconcilable conflict regarding the canditutional
obligationsof the Defense.

JudgePohl' s arder came following hismore than 9x years oversedng this cag and

reviewing Govemment ex parte requests for subsitutions,analyzing evidence agang what the

29 Mickensv. Taylor, 535 US. 162, 1672002) quoting United Satesv. Cronic, 466 U.S. 648(1984) (enphasis
added).

30 grickland v. Washington, 466U.S. 668, 6® (1984)

31 Mickens, 535U.S. a 1665 (“assistance which isineffectve in presiving fairnessdoes rot meetthe corstitutional
mandate,” citing Srickland v. Washington, 466U.S. & 685-86).
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Govemment offeredto the Defense, the Defense’s ca® thearies, ard the Defense’s legal
obligationsin this capital case. JudgePohl recognized in his sippresson ader the cunulative
effectof the investgation restictions, dscovery limitations,ard witness acces pedusons
which the Govemment is imposng onthe defense in thiscase. Facedwith the Govemment’s
repeaked invocaion ofnational seaurity claims Judge Pohl dgned Protedive Order #4;but, in
recagnition of the cunulative lurdenshe witnessedthe Government puton the Defense, he
struck abalance with the acceds' rights by suppresang the FBI statements. That suppresson
order is an attempt to remedy the fatal imbalance which the Government invocations d national
secuity present in thiscase, and particulany the impact of Protedive Order #4 on theright toa
fair trial.

In AE 524 LLL, the Commisson leavesProtedive Order #4 in dace. Fbweer, the
Commissondefers JudgePohl' s dedsion thatthis protedive order uncongitutionally burdens
the Defense, and suspnds te suppressonremedy Judge Bhlfound recessary. Even asit finds
the efects d the potedive arder are ‘hot yet known, the Commisgon instructs the Defense may
file a motion to sippress lased on vduntariness,and arders a suppresson heaing. Mearwhile,
nothing has changed abou the restrictionsin Protedive Order #4, the arder which the
Commisgon explicitly foundwas the cause of the Defense’s inability to “develop the
particulanty and nuance necessary to present a oh ard vivid accaunt of the 34 yearpeiodin
CIA custody the Defense dleges cogituted @ercion.”*2 The Commissonis thus nav direciing
Mr. al Hawsawi and his co-accisedto prepare ard present an esential part of Mr. al Hawsawi’ s
defense cag while operating urder the debiliating restrictions of a potedive arderthatthe

Commissonruled do notallow due proces in this captal trial. The Commission's ruling in AE

32 AE 524LL, Riing, at 35
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524LLL leavesthex legal proceedngsin a conditutionally untereble state; it invites a defective
processthat places the defense’s oligationsin conflict ard violatesthe heghtened due poces
mandatedin capitl proceedngs

The rulingin AE 524LLL putsthis trial and ths Commisson at the crossoad that was
foreeeen some time ag in this case:

[T]he Govemment hasto dedde which path it choosesto take n
the prosecuion o these caes While there ae limitations on tle
pemissible use of clasgfied information, as inany trial involving
sueh, the Government mug be mindful that unwarranted or
improper interference with the trial proceduresof this a ary court
camot be wlerated If the Government believes the neds d
national secuity trump the reedfor a ug criminal proceedng, the
means are a\ailable to accamplish ths. Rue for Milit ary
Commisgon (R.M.C.) 604 germits the withdrawd of charges“for
any reason” and, when taken in congderdion o R.M.C. 407(b), a
proper rea®nis a cetermination o ham to mational security. 32

There canbe no “jud criminal proceedng’ under these canditions,ard the ruling
ordering a sippression reaiing mug be reversed

C. Because d the Government’ s Rendition, Detention and Interr ogation Program, the
Govenment’ s Faltering Discovery Production, a Hearing to SyppressWill Take
Enormous Effort and Time Before the Defense Can Litigate the Subject Adequately.

As the Government itself stated at the nod recert heaing:

[T]he dlegedmental damage @ne by infliction o erhanced
interrogation tecmiquesis anew ard nowel area hatl suggstis
not just samething where a un-of-the-mill psychiatrist on the
stred canbe put in place ard dlowed to answer all kindsof
questionsabou it. Thisis gang totake ahard anourt of effort and
alot of time to get to the paint thatthe parties, bah parties on bah
sides are popery preparedto litigate thisisste in a fulsome
manner.3*

33 Ruling AE 292QQ(Amended), fled 16December 2014, & 32-33.
34 See United Satesv. Mohammad, et al., Transcript, at 22317-18 (25 March 20D).
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The Defense fully agrees with the Prosecution regading the novéty and omplexity
of theissuesinvolved in asuppresson heaingin this case, and regading the dfort andtime
till will requre from bah sdes to propely prepae to liti gate ths isauie. Thisis notarun-of-
the-mill suppresson notion, but onewhich involves yeas of torture, urpreceadented
medicd and psychologicd isaues, and a deivative evidence oncern which the Government
is only just now starting to revealin dismvery.

Due to nofault of its own, bu rather because o the Govemment’s celays and
obgructions, tle Defense is nd in a postion atthis time to litigate the exceptionally challenging
questions sirroundng suppresson o sgatements. Requiring the Defense to prematirely litigate
the suppession o Mr. al Hawsawi’s gatenents, kefore Defernse Coun®l hasbeen provided
acess torelevant discovery, witness, and expert asistance to prepare their case for
suppession, will violate Mr. al Hawsawi’ s rights uncer the Milit ary CommissonsAct, the
Manual for Milit ary Commissons, and the 5th, &h, and &8 h Amendments, which provide for
due poces and effective asgstance o coungl in swch a heaiing, particulary in adeath penaly
cas.

8. Conference: TheProsecuion opposs ths mation.
9. Attachments:

Cettificateof Savice;

Ex Parte and Under Seal

Ex Parte and Under Seal,

Ex Parte and Under Seal

Ex Parte and Under Seall;
Ex Parte and Under Sall.

mmoow>

10
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I8l

WALTER B.RUIZ
Leamed Counsl for
Mr. al Hawsawi

I8l

SEAN M. GLEASON
Detailed Defernse Counel for
Mr. al Hawsawi

I8l

JOSEPH D. WILKINSON Il
MAJ, JA, USAR

Detailed Deferse Coungl for
Mr. al Hawsawi
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I8l

JENNIFER N. WILLIAMS
LTC, JA, USAR

Detailed Deferse Coungl for
Mr. al Hawsawi

I8l

SUZANNE M. LACHELIER
Detailed Defense Counsl for
Mr. al Hawsawi

/16

DAVID D. FURRY

LCDR, JAGC, USN
Detailed Deferse Coungl for
Mr. al Hawsawi
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CERTIFICATE OF SERVICE

| cettify that on 18" day of April 2019,1 cawedto be electonicdly filed AE 524MMM
(MAH) - Defense Motion to Recansider AE 524LLL , Ruling on Government Motion to
Recansider and Clarify AE 524LL, Ruling, with the Clerk of the Gourt ard dl the counl of
recad bye-mal.
I

WALTER B.RUIZ
Leamed Coursel for Mr. Hawsawi
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United Satesv. KSM et al.

APPELLATE EXHIBI T 524MMM
(MAH)

(Pages 15- 24)

Ex Parte/lUnder Seal

Attachment B

APPELLATE EX HIBIT 524MM M (MAH ) is
locatedin the original record of trial.

POC: Chief, Office of Court Admin istration
Officeof Mil itary Commissons

United Statesv. KSM et al. APPELLATE EXHIBIT 524MMM (MAH)
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United Satesv. KSM et al.

APPELLATE EXHIBI T 524MMM
(MAH)

(Pages 26 - 33)

Ex Parte/lUnder Seal

Attachment C

APPELLATE EX HIBIT 524MM M (MAH ) is
locatedin the original record of trial.

POC: Chief, Office of Court Admin istration
Officeof Mil itary Commissons

United Statesv. KSM et al. APPELLATE EXHIBIT 524MMM (MAH)
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United Satesv. KSM et al.

APPELLATE EXHIBI T 524MMM
(MAH)

(Pages 35- 44)

Ex Parte/lUnder Seal

Attachment D

APPELLATE EX HIBIT 524MM M (MAH ) is
locatedin the original record of trial.

POC: Chief, Office of Court Admin istration
Officeof Mil itary Commissons

United Statesv. KSM et al. APPELLATE EXHIBIT 524MMM (MAH)

UNCLASSIFIED//FOR PUBLIC RELEASE



UNCLASSIFIED//FOR PUBLIC RELEASE

Filed with TJ Appellate Exhibit 524MMM (MAH)
18 April 2019 Page 45 of 51

UNCLASSIFIED//FOR PUBLIC RELEASE



UNCLASSIFIED//FOR PUBLIC RELEASE
United Satesv. KSM et al.

APPELLATE EXHIBI T 524MMM
(MAH)

(Pages 46 - 48)

Ex Parte/lUnder Seal

Attachment E

APPELLATE EX HIBIT 524 MM M (MAH ) is
locatedin the original record of trial.

POC: Chief, Office of Court Admin istration
Officeof Mil itary Commissons

United Statesv. KSM et al. APPELLATE EXHIBIT 524MMM (MAH)
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United Satesv. KSM et al.

APPELLATE EXHIBI T 524MMM
(MAH)

(Pages50- 51)

Ex Parte/lUnder Seal

Attachment F

APPELLATE EX HIBIT 524MM M (MAH ) is
locatedin the original record of trial.

POC: Chief, Office of Court Admin istration
Officeof Mil itary Commissons

United Statesv. KSM et al. APPELLATE EXHIBIT 524MMM (MAH)
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