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MILITARY COMMISSONS TRIAL JUDICI ARY
GUANTANAM O BAY, CUBA

UNITED STATESOF AMERICA AE 52411 L
V. RULING
KHALID SHAIKH MOH AMM AD, Government Motion
WAL ID MUHAMMA D SALIH to Reoongder and Qarify AE 524 L, Ruling

MUBARAK BIN ‘AT TASH,
RAMZI BIN AL SHIBH,
AL ABDUL AZIZ AL,

MUSTAFA AHMED ADAM 3 April 2019

AL HAWSAW |

1. Procedual History.

a. This Ruing incorporaesby referene 1f 1.a to 1aa of the Canmisson’s Ruling in
AE 524LL,* which =t forth the procedural history of the AE 524 motion griesthrough
17 Augug 2018.

b. On 17 Aigug 2018, he Conmisson ganted the Government's mation to implement
Protedive Order #4 (P #4)? asmodified by the Cammission, which placed limitationson the
Defense in conading, interviewing, and inedigating poential Cental Intelligence Agency (CIA)
withesseswhose identity or parttipation in the CIA’s Renditbn, Detention, and Inérrogation (RDI)
Program is classfied.®

c. At the sametime, the Commisson found tfat the extengve disaovery provided by he

Government regarding the RDI program,* the extensive information aboutthe RDI program avail able

1 AE 52411 Ruling, Mr. a Baluchi’s Motion to Dismiss or in the Altemative, to Compd the Governmert to
ProduceWitnesss for Interview Government Notice of Proposd Proedive Order, daed 17 August 2018.

2 AE 524MM, Protecive Order #4 Deferse Acces to Curent andFormer CIA Employeesand Cortractoss, daed
17 Augug 2018.

SAE524LL a p. 36.

4 See,e.q., AE 542] Order, Governmert Motion to Request Substitutions and Other Relief Regading Classfied
Continuing and Trial Discovey, daed 26 dily 2018;AE 308RRRROrder, Governmert Motion © Request
Substitutions and Other Relief from Ordered Discovery of Classified Information So As o Camply With Paragraphs
2.c. and 2h. of AE 397, déed31 Augus 2017;AE 308CDO0/AE 497B Order, Governmert Motionto Request
Substitutions and Other Relief from Ordered Discovery of Classified Information So As o Camply With Paragraphs
2.b,2c.,2e,2h., and 2j. of AE 397 and Deferse Motion to Compd Produdion of Durham Investigaion
Documerts, dated 17 dly 2017;AE 308MMMM Order, Government Motion to Request Subgtitutions and other
Rdief Regading Classfied Information Responsve to Paragapts 2.b, ¢ e, h, and j of the Commisgon’s Ten-

1

Appellate Exhibit 524LLL
Page 1 of 12

UNCLASSIFIED//FOR PUBLIC RELEASE



UNCLASSIFIED//FOR PUBLIC RELEASE

in open souwres the Government's offer to stpulate to “verifi able fads regarding the Accused’s
involvement ard treament within the CIA’s former RDI progam,” andwitnessinterviews of CIA
peronswho congnt to aDefense interview purswant to PO #4: (1) will provide the Defense with
substantially the sameability to invedigate, prepare, and litig ate its mitigation case; ad (2) will not
provide the Defense with substntialy the same ability to invedigate, prepare and litigate motionsto
suppressthe Federd Bureau of Invedigation (FBI) CleanTeamStatenerts. Specifically, the
Commission found RO #4 will not allow the Defense to deel op the particularity and nuace

necessay to present arich and vivid accountof the 3-4 yea periodin CIA cugody the Defense

CaegoryCongrudt, daed 13 line2017;AE 308LLLL Order, Government Motion to Request Substitutions and
Other Relief from Classfied Information Resporsive to Paragaph2.c. of the Commission’s TenCaegory
Corstruct, dated 7 Line2017;AE 308l1ll Order, Government Motion to Request Subgitutions and Other Relief
From Classified Information Resporsive to Paragaph2 h. of The Commisgon's TenCategory Corstruct, datd
19 May 2017;AE 308HHHH Order, Government Amendnent to Governmert Motion to Request Subgitutions and
other Rdief Regarding Classified Information Respnsive to Paragaphs 2.d, 2 f., and 2g. of the Commisdon’s
TenCaegoryConstruct, dated 19 May 2017;AE 308CGCCC Order, Governmert Motionto Request Substitutions
ard Other Relef From Classfied Information Resporsive to Paragraph2.h. of The Commissbns Ten Category
Corstruct, dated 19 April 2017;AE 308BBBB Ruling, Governmert Motion to Request Subsitutions and other
Rdief from Classfied Information Responsve To Paragaph2 h. Of The Commissons Ten Categay Congrud,
dated 19April 2017;AE 308AAAA Order, Governmernt Motion To Request Substitutions And Other Relief

From Classfied Information Resporsive To Paragraph 2.h Of The Commisson's Ten-Category Construct, dated
19 April 2017;AE 308WV CORRECTED Order, Government Motion To Request Substitutions And Other Relief
From Classfied Information Resporsive To Paragaph?2.h of the Commisson’s Ten-Category Corstruct, daed

6 March 2017;AE 308\NNN Order, Governmert Motion To Request Substitutions And Other Relief From
Classified Information Respongve To Paragraph2.h. Of The Commission's TenCategory Corstruct, dated

18 Jhnuay 2017;AE 308KKK Order, Government Motion To Request Substitutions And Other Relief From
Classdfied Information Respongve To Paragraph2h Of The Commission's TenCategory Construct, dated

17 Januay 2017;AE 308JJDrder, Government Motion To Request Subgtitutions And Other Reli ef From Ordered
Dismvery Of Classfied Information Responsve To Paragapts 13i. And 13j. Of The Al Nashiri Ten-Caegory
Corstruct, daed 17 &anuay 2017;AE 30811 Order, Government Motion To Request Substitutions And Other Rdief
From Ordered Discovery Of Classified Information Respongve To Paiagaphs 13.e. Of the Al Nashiri Ten-Caegory
Corstruct, daed 12 Anuay 2017;AE 308HHH (Correaed Copy) Ruling, Governmernt Motion To Request
Substitutions And Other Relief From Classfied Information Resporsive To Paragraph 2hOf The Commissions Ten
CaegoryCondrudt, daed 12 &nuay 2017;AE 308GGG Ruling, Government Motion And Memorardum For A
Proedive Order Pursuant to the Milit ary Commisgons Act of 2009,10 U.S.C § %494, § 9496 and M.C.R.E. 505,
dated 12 Anuay 2017;AE 30BBBB (Coreded Copy) Ruling, Governmert Motion To Request Subditutions And
Other Relief From Classfied Information Responsve To Paragaph2h Of The Commissgons Ten Categay
Corstruct, daed 3 Anuay 2017;AE 308AAA (Correded Copy) Ruling, Governmert Motion To Request
Substitutions And Other Relief From Classfied Information Resporsive To Paragraph 2h. Of The Commissons
Ten CategoryConstruct, daed 3 Januay 2017;AE 308ZZ (Correded Copy) Ruling, Governmernt Motion To
Requet Substitutions And Other Relief From Clasdfied Information Resporsive To Paragaph2h Of The
Commissions Ten CaegoryCorstruct, dated 29 Decanber 2016;AE 308V Order, Government Motion To Request
Substitutions And Other Relief from Ordered Discovery Of Classified Information Respons$ve To Paragaphs 13.a.
ard 13.b.Of The Al Nashiri TenCategory Construct, dated 4 August 2016.
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allegesconsituted coerdon. To provde the Defense with substantially the same alility to make a
defense as would discovery of or accesgo the spedfi ¢ classfi ed information, the Conmisson
precluded the Government from introducing any=Bl Clean Tean Statement from anyof the

Accused for any purpos

d. On 22 Aigug 2018 inAE 524NN (GOV) the Government moved® the Cammission to
clarify and reonsder its Rulingin AE 524LL. The Government requested the Conmisson clarify its
findings of fact by answering the following six quetions?

1. What spedfic classfied information is the Deferse uraldeto access
by opeaation of the 16 March 2018 Daft Protecive Order?

2. What gecific dassfi edinformaton is the Deferse uraldeto access
by opeaation of Rotective Order #4?

3. How does Protective Order #4 fail to provide the Defense with
substntialy the same ability to make a deénse as would discovery of
or accesgo the pecifi ¢ classfi ed information?

4. [With respect to findings made by the Commissgon in AE 524LL at
26-27] Should the Commisgon’s ruling beinterpreied to mean that in
the absence of the Commisgon’s sua spong¢ suppresson of the
stataments made by the Accusedto the FBI, thesesame findings apply
to Proedive Order #4?1f not, which findings applyto Proedive Order
#47?

5. Wha authority dos Military Judg rely upon o rule out u® of
statemerts of Accused“for any purpog?”

6. If Protecive Orde #4 is withdravn by the Military Judg, how
would that affect the Military Judg@'s ruling that the statenents may
not be ugd for any purpos?

The Government alko argied that the Commisson’s Ruling contined ingancesof clea error and, if

left unchanged, would result in a manifed injustice.”

5 AE 524NN (GOV), Government Motion To Recorsider and Qarify AE 524LL, Ruling, filed 22 August 2018.
61d. a pp. 12-13.

71d. a pp. 1-2 (citing, e.g, Foster v. Sedgwick Aaims Mgmt. Servs, 842 E3d 721, 735D.C. Cir. 2016) Dyson v
Dist. of Columbia, 710 E3d 415, 420D.C. Cir. 2013); Nat’'| Ctr. for Mfg. is. v. Dep't of Defense, 199 FE3d 507,
511 O.C. Cir. 2000; and Firestonev. Firestone 76 FE3d 1205, 1208 D.C. Cir. 19%).)
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e. On 26 Sptember 2018, Messs. Mohammad, 8 bin ‘Attash,® bin al Shbh,!° and Ali (a.k.a.

al Baluchi) ** respondel to the Government’'s motion for chrifi caionand reconsderaion. The
Deferse responesgeneraly argued that the Government's motion for chrifi cation hed no agsin
law and ecansideraton wasunwarranied because therewasno change in controlling law, new fads,
extraordinary circumstances or resulting manifed injugice. Mr. Ali also argied in his respon,

AE 524RR (AAA), thet PO#4 did not in fad, pu the Defense in the same pasition becaise the
proaessit commandshas impeded (or “chilled”) witnesscoopeation with Defense invedigations
and will continue to do ®.%2

f. The Government's reply*? refined the scopeof the relief requested by asking the
Conmmisgonto either (1) reséndthe part of AE 524_L suppessng the useof the statenents male
by the Accused to the FBI for any purpos or in the alternative, (2) withdraw and cérify AE 524LL
and pemit the patiesto lrief the Commisson “after clarifying criticd parts of theruling.”

g. On 28 Decanbe 2018, Mr.bin al Shibh supgmented’* his respon to the Government's
moation for reconsiceration, proffering fact he clamedwere uravaialle & the time he fiedhis
origind respon®. Mr. bin d Shibh asseed that on 28 Novembe 2018, he Defense “recevedan
email from the Government informing [then] that” a withnesswho had previosly agreed to med

with the Deferse via chssfi edtelephore cal “would not be avalable for inewview after Jamoiary

8 AE 524QQ (KSM), Mr. Mohammad'’s Respong to AE 524NN (GOV), Government Motion to Recorsider and
Clarify AE 524 L (RUL), filed 26 $ptember 2018

9 AE 524SS (VBA), Mr. bin ‘Atash’s Respong to AE 524NN (GOV), Governmert Motion to Reconsder and
Clarify AE 524 L (RUL), filed 26 $ptember 2018

10 AE 524TT (RBS), Deferse Resporse to AE 524NN (GOV) Goverrment Motionto Recansider and @arify
AE 52411 (Ruling), filed 26 Sptember 2018.

11 AE 524RR (AAA), Mr. d Baluchi's Resporse to Governmert Motion to Recondder and Carify AE 52411
Ruling, filed 26 Sptember 2018.

2d.

13 AE 524WW GOV), Government Combined Reply To AE 524QQ (KSM), AE 524RR (AAA), AE 524SS (VBA)
and AE 524TT (RBS), Resporses to Government’s Motion to Recorsider and Carify AE 524LL (RUL), filed
26 Cctobe 2018.

14 AE 524TT (RBS Sup), Mr. Bin a Shibh’s Supplemert to AE 524TT (RBS) Mr. Bin d Shbh's Resporse to
AE 524NN (GOV), filed 28 Decamber 2018.
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2019."%° Mr. bin al Shibhinterviewed that witnessby phoneon 11 Becenber 201816 in accordance

with the protacol egablished by PO#4 and in coordiation with the Government.” The witnesstold
Mr. bin al Shibh tlat he/she wasne\er given the option for a in-pason interview, which would hae
been higher “preferred method? '8 The withess accordingto Mr. bin al Shbh, offered to gpeak with
the Deferse again and made no nention of unavil ability after January 2019. Mr. bn al Shibh arged
this stuation refutesthe Government's claimsthat PO#4 was “working,” and illustratesPO #4's
chilling effed. Mr. bin alShibh atdched svorn affidavits to his suppement ateding to the fads he
proffered.

h. On 15 &nuary2019, Mr. Ai suppemented®® his origind respons to the Government’s
motion for reconsiceration, ako proffering examplesof his atiempts to interview witnesss in
accadarce with PO#4. Mr. Ali stated that during the secured videocanference ingrview of one
witnessconfaded pursuant to PO #4, ke akedthe witnesswhether his “request for an in-pe'son
interview had been conweyed,” to which his/her response was“no.”?° The witness who waswearing
“light disguisg” wasasked if heshe propogd thedisguise The witnessstated the Government had
told him/her to wea a disguisefor theinterview but heshewould hae “agreed to mee in-person
without adisguise”?*

i. The Government resporded to Mr. kin al Shibh’s sup@ment?? on 11 dnuary 2019, ad to

Mr. Ali’s suppkment?® on 5February2019. Tle Govemmert reiteratedtheir previous argurents for

Bd. a 4.

161d.

7d.

B1d. a 5.

19 AE 524RR (AAA Sup), Mr. al Baluchi’s Suppemert to Mr. al Baluchi’s Respnse to Governmert Motion to
Recorsider and Carify AE 524LL Ruling, filed 15 &nuay 2019

201d. a 8.

21d.

22 AE 5240DD (GOV), Government Respong to AE 524TT (RBS Sup), Mr. Bindshibh's Supplemert to
AE 524TT (RBS), Mr. Bindshibh’'s Respong to AE 524NN (GOV), filed 11 &nuay 2019.

23 AE 524FFF GOV), Government Respong to AE 524RR (AAA Sup), Mr. Ali’s Supplement to Mr. Ali’s
Resporseto Government Motionto Recorsider and Clarify AE 524LL, Ruling, filed 5 Februay 2019.
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reconsiceration and chrifi cation of the Commisgon’s Ruling in boh regponses The Government
responge to Mr. bin al Shibh’s supgmert also asseted that the Government interviewed the witness
mentionad in Mr. bina Shibh’s suppément “to clarify potential disaepaiciesbetveen its
undestandings regarding the notificaion of this withessin question and averments contined in” the
supplement.?* The Government seted, “[w] hile notentirely disputingthe fads as set forth in the
Defense suppkment, thewitnessprovided important information for this Conmisson’s
consderation.”?® The Government then drav sone distinctions betveen the fads proffered by
Mr. bin al Shibh regrding his interview with the witnessand tle responsesthe Government obtained
from the samewitness indicating some inconsistencesin the particulars of questions aked andthe
substince of the anawvers given. The Government repondel to Mr. Ali’s suppement by staing they
had been unabé to interview the withessdesaibed in the suppement, bu argled the Government
had ne\er intentionally misrepresented any information to the Defense or the Commissonand
reiterated that PO#4 is aneffecive way to advie witnessesf Defense requests for interviews.2®

j. On 12 February2019,Mr. Ali replied®’ to the Government reponse to his suppement,
arguingtha despite the Government’'s averment of never intentionally misrepresenting information
regading the eficacyof PO#4, the mere exstenceof the PO negaively aff ects witnesscooperation
in avariety of ways ultimately reaulting in aredriction on Defenseinvedigations.

k. On 1 March 2019, Mr. Ai moved?®® the Commissgon to canpd the production ofwitnesses

whos tedimony he clamedwould be relevant and necessay to addrasthe legality of PO #4.

2d. a 2.

25d.

26 AE 524FFF GOV), a pp. 2.5.

27 AE 524@GG (AAA), Mr. d Baluch’s Reply to Governmert Resporse to Mr. d Baluchi’s Supgemert to

AE 524RR, filed 12 Februay 2019.

28 AE 524HHH (AAA), Mr. d Baluch’s Motionto Compd Produdion of Witnesses Whose Testimony is Relevant
and Necesary to Addres the Legality of Protecive Order #4in AE 524RR(AAA Sup) and AE 524TT (RBS
Sup), filed 1 March 2019.
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|. On 15 March 2019, he Government reponded® to Mr. Ali’'s motion b compe! the

production ofwitnessesand b Mr. binal Shibh’s suppément. The Government argied Mr. Ali’s
witnesseswvould na berelevant or neessay for deermining the matters atisaue in this motion
saies30

m. On 21 March 2019, M. Ali replied®: to the Government repon arguing that the
Government's repeseatations re@rding the neutality of communicaionswith withessescontaded
pursuant to PO #4are unreliable and that his invedigation has been illegally curtailed by he PO.3?
2. Andings of Fact. This Ruling incorporatesby reference 1 2.a. adh 2.b. of he Commisgon’s
Rulingin AE 524LL, which st forth the Commisson’s findings of fad in the AE 524 ries The
Commission m&kesthe following additioral findings of fad:

a.0n21 Augus 201822 20 Novembe 20183* and 6 ebruary 201§° the Commission
authorized the Government to prodiwceto the Deferse adlitional summarized and/or substited
disoovery related tothe Accused’s time in the RDI progamthroudh the Military Commisson Rules
of Evidene@ (M.C.R.E) 505 proess

b. Prior to and a#r theissuan@ of AE 524LL, membersof the Deferse Teans conduced

same interviews of available RDI witnessesn acordance with PO #4.The partiesgeneraly dispute

29 AE 5243JJGOV), Governmert Resporse to Mr. Ali’s Motionto Compd Produdion of Witnesses Whose
Testimony is Rekevant andNecesary to Addres the Legality of Protecive Order #4in AE 524RR (AAA Sup) and
AE 524TT (RBS Sup), filed 15 March 2019

01d. a 3.

31 AE 524KKK (AAA), Mr. a Baluch’s Reply to Governmert Resporse to Mr. a Baluch’s Motion to Compd
Producton of Witnesses Whose Tedimony is Relevant andNecesary to Addres the Legality of Protecive Order
#4 in AE 524RR(AAA Sup) andAE 524TT (RBS Sup), filed 21 March 2019.

321d. a 7.

33 AE 54200rder, Government Motion to Request Substitutions and Other Relief Regading Classfied Cortinuing
ard Trial Discovery, daed21 Augus 2018.

34 AE 542AA Order, Government Motion to Request Substitutions and Other Relief Regading Classfied
Continuing and Trial Discovey, daed28 November 2018.

35 AE 41900rder, Government Motion to Request Subgtitutions and Other Relief Regading Classfied Cortinuing
and Trial Discoveay, daed 6 Februay 2019.
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the regaive efect of PO #4 on wtnesscoopeation, which hasled to additioral pleadings related to

this motion series.®
3. Law.

a. This Ruing incorporaesby referene 1 3.a. ad 3.b. of he Commisson’s Rulingin AE
52411 .

b. Rde for Military Commissions (R.M.C.) 905(J pemits the Commisson to reconsicer any
ruling (except the equivalent of afinding of not guilty) prior to auhenticaion of the record oftrial.
Either party may mowe for reconsiceration, kut granting such a reqed isin the Military Judge's
disaetion. Generally, reconsderdion should bébasel on a chnge in the fads or law, or ingances
wherethe ruling is inconsitent with caselaw not previously briefed. Reconsiceration may also be
approprate to correct a clea error or pevent manifed injustice. SeeUnited Satesv. Libly, 429 E
Supp. 2d 46, 47 (D.D.C.QD6); United Staesv. McCallum 885 F. Sipp. 2d 105, 115 (D.D.C. 2012)
aff'd, 721F.3d 706 (D.C. Cir. 2013).

c. Motionsfor reconsderation are nat appropréte to raisearguments that could hae been,
but were not, raised previously, or argurents the Commisson haspreviously regded. Se United
Staesv. Booker, 613 F. $ipp. 2d 32, 35 (D.[. 2009); United Staesv. Bloch, 794 F. 8pp. 2d 15,
19 (D.D.C. 2011). Mdr ae motionsfor reconsderation approprate for the proffer of evidene
avail able when the origind motion wasfiled, bu, for unexpéined reasons wasnot profiered atthat
time. Se Bloch, 794 F. Supp. 2d 49-20.

d. “Thedefense shdl have reasonabk opportunityto obtin witnessesand otler evidene as
provided in theserules” R.M.C. 703(a). Ead party is entitled tothe production of any aail able
witnesswhos tedimony on a natter inissue on e merits or on aninterlocutory question would be

relevant and recessgy.” R.M.C. 703(b)(1).

% Seee.g, AE 524TT (RBS Sup), AE 524RR (AAA Sup), AE 5240DD (GOV), and AE 524FFF GOV),
AE 524HHH (AAA), AE 52433 GOV), and AE 524KKK (AAA ).

Appellate Exh bit 524LLL
Page 8 of 12

UNCLASSIFIED//FOR PUBLIC RELEASE



UNCLASSIFIED//FOR PUBLIC RELEASE
4. Analysis.

a. The Commisgon previously found:

[T]he extengve diswmvery provided by the Government regarding the
RDI progam, the extensive information &out the RDI progam
available in open soures the Government's offer to stipubte to
‘verifiable fads regarding the Accused's involvement and treament
withinthe CIA’s former RDI program,’” and witnessinterviews of CIA
peroons who congnt to a Defense interview pursiant to Protective
Orde #4 will not provide the Defense with substantialy the same
ability to invedigate, pregare, and litig ate motionsto suppresthe FBI
Clean Tean Statenents. Spedficaly, Protective Order #4 will not
allow the Defense to develop the particularity and nance necessay to
present arich and Mvid account of the 3-4 yea period n CIA cugody
the Deferse dlegescorstituted coercon.®’

As a result, the Commisson cratedan impromptu remedy, which precluded the Government from

introdwing anyFBI Clean Team Statement from anyof the Accused for anypurpo<.

b. Upon reonsderation, he Commisgon findsthis determination, and theresulting remedy;,
to bepremature. Althoughthe Commissonmay ultimately reaffi rm both the finding and he remedy,
the Commisson telievestha the mare approprate time to assesshe Defense's ability to present
evidercerelatedto the volunarinessof the FBI Clean Tean Statemenrts is after condicting an
evidentiary hearing to fully explorethe issue This heaing would allowthe Defense to requet
relevant witnessesand (if they are produed) condwct athoroudn examination on thereoord. The
premature impostion of such an exacting remedy, which prewents the Government from introdwcing
the FBI Clean Tean Statements for any purpos prior to the conduct of an evidentiary hearing on
voluntariness reallts in amanifed injustice

c. The Commisgon’s recongderdionand deérral of itsrulingin AE 524LL doesnot,
however, mean that the Commission’s ultimae finding won't ke the same—mainly that PO #4

precludes the Defense from having subshtially the same ability to invedigate, pregare, and litigate

motionsto suppresthe FBI Clean Team Statements. In other words the remedy may ultimately

37T AE 524LL Ruling, a pp. 34-35.
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prove appropréte, butits timing is not. The dedsion asto whether PO #4 allows the Defense to
develop “the particularity and nuame necessgy to present arich and vvid accountof the 3-4 yea
period”’ the Accusedwerein CIA custody is bes made ater the Deferse hasthe ablity to use al
tools atther disposal. Although the Deferse hasreceived extersive dismvery and interviewed sane
RDI witnessesthe extent of the Government's willing nessto further ease @grictionsupon firther
Defenseinvedigation,® to enter into meaningful stipulations*® or to prodice RDI witnessesduring
upcoming eulentiary suppresson hearings is notyet fully known.

d. Likewise, the Commisson finds prenature the determinationtha PO#4 will providethe
Defense with subsantialy the same ability to invedigate, prefre, and peset evidene regarding
the conditionsof confinerrent of the Accused while in CIA cugody for mitigation. The importance
of mitigation evidencein acapital casewarrant postponingthis determination until the Commission
further develops—through, at aninimum, the conduct of evidentiary suppredgon hearings—
additionalinformationto inform and ditate this analysis.

5. Ruling.

a. The Government motian for reconsderation in AE 524NN (GOV)is GRANTED. The
Commission’s previousfinding tha the extensve discovery provided by the Government regarding
the RDI progam, the extensve information aboutthe RDI program avail able in open soures the
Government's offer to stipubte to “verifi able fads regarding the Accused’s involvement and

treament within the CIA’s former RDI program,” and witnessinterviews of CIA pasonswho

38 For example, throughmodificaion of PO #4, a caurse of acton propogd by the Governmert. See 524N (GOV)
a 3.

39 The Govermment has repeaedy ageedto stipulate 1 “almost anything the Accused say hapgpenedto them (even
if it were fadudly untrue) for purposes of asuppresson motion,” and hasinvited the Defense b propee sicha
stipulation which could provide the Canmission with a“rich and wvid” accoun of the Accused s time in CIA
custody. See AE 524NN (GOV) at 61. This offer is omewha illogical giventhat the Governmert presumahlly has
the greater abty to formulate an accurate and ddidl timeline for eactAccused s time in the CIA RDI Program.
Accordingly, the Commisson encouages the Governmert to begin the process of propoisig a sipulation to the
Defense, which the Govermment feds will meetthe threshdd of a “rich and wvid” accoun.

10
Appellate Exhibit 524LLL
Page 10 of 12

UNCLASSIFIED//FOR PUBLIC RELEASE



UNCLASSIFIED//FOR PUBLIC RELEASE

conent to aDefense interview purdiant to Proedive Order #4: (1) will provide the Defense with
substantially the sameability to invegigate, prepare, and litigate its mitigation case and (2) will not
provide the Defense with substntially the same ability to invedigate, prepare and litigate motionsto
suppressthe Federd Bureau of Invedigation (FBI) Clean Team Statements is DEFERRED. The
Commission’s ruling precluding the Government from introducing anyBl Clean Team Statement
from anyof the Accused for any purposis SUSPENDED. The Commission will dired evidertiary
hearings to addresthe voluntarinessof the FBI Clean Tean Statements.

b. Mr. Ali’s motion or witnesses itAE 524HHH (AAA) is MOOT .#°
6. Order.

a Timeline: Evidentiary Hearing. The Conmisson will conduct & evidentiary hearing to
determine whether or notthe Accuseds FBI Clean Tean Statements shoutl be suppresseal based on
voluntariness Deferse teamsthat wish to mowe the Commissonto suppresthe statements will
adchere  the following timdine:

(1) Motionson the merits of the evidentiary hearing (i.e., any motionsto suppresthe
FBI Clean Tam Statenmerts asinvoluntary) are dueto the Commisson no kter than 10 May 2019.

(2) Requsts for witnesss in supporiof the aforementioned motionsre dweto the
Government no later than 10 May 2019.The Government's respons to the Deferse Witness
requestsis due by 20 May 2019. f denied, motionsto comgel witnessesare due to the Cammisgon
no later than 24 May 2019. The nomal briefing cycle will commence upon hefiling of any motions
to compel witnesses

b. Modifi cations to PO #4. The Government indicatesthey are prefared to propos

madifications to PO #4 tat they believe would afford he Accused more opportunitiesto further

40| n addition to béng moot, the Commission finds that the witnessrequest submitted by Mr. Ali in AE 524HHH
(AAA) isnot ripe asthe Government has offered to piopose edits to PO #4 tha may resdve sane ofthe Defense’s
issueswith the praecedure.
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develop their claims.** The Government is drected to provide the Commisson and he Defense a

proposl presenting sid modificationsnolater than 26 April 2019.

SoORDERED this 3rd dg of April, 2019.

s/
K. A. PARRELLA
Colonel U. S Marine Comps

Military Judge

41 5ee524NN (GOV) at 3
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