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MILITARY COMMISSIONSTRIAL JUDICIARY
GUANTANAMO BAY, CUBA

UNITED STATES OF AMERICA

AE 524-34 (MFL)(RBS)
V.
Motion for an Extensiomf Time to File a
KHALID SHAIKH MOHAMMAD, Motion to Suppress1 AccordancaVith
WALID MUHAMMAD SALIH MUBARAK AE 524LLL
BIN ‘ATTASH,

RAMZI BIN AL SHIBH,
ALl ABDUL AZIZ AL,
MUSTAFA AHM ED ADAM 17 April 2019
AL HAWSAWI

1. Timeliness: This regquest for an extension istimely filed.

2. Relief Sought: Mr. Bin al Shibh repecfully request a 90-dg extersion d timeto file a
motion to sippress he MBI satematsand o produce hiswithess ist, as ordaed in AE

524 LL .* He further requests pamisson o ask for more timeif his attempts totalk to witnesses
are celayedthrough no &ult of hisown. An tenson is necesary because of the importarce
and complexity of theissue the ongoing budens on he Accused’s attempts to nvestigate, and
the lackof fully cleareddeferse cainsel with acequate time o the cas.

3. Burden of Proof: The Defen® bears the burden of pesuasion on this Moion.

4. Facts:

Relevant Ruingsand Motions in he AE 524 and AE 523 Siies

1 Mr. Bin al Shibh decinesto use he m “Clean Teanf in refererce tothe FBI interrogéaions of Mr. Bin d Shibh
or his @-Accused Whetherthe eams were “clean” will be an isuue a the suppresson hearings.

1
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a. On17 Augug 2018, he Commission issued itsruling in AE 524LL (RUL),

suppressng the FBI statements made by Mr. Bin a Shibh and the other Accused becawse d the
limitations on investigation imposd by Protective Order (PO) #4. Atthetime of theruling, none
of the Accused hal filed amotion to sippress Nor had ay deadline for amotion been st or
suppresson haring sheduled

b. On 22 Augug 2018, he Government filed AE 524NN (GOV), amoton o recongder
and cliify AE 524 L.

c. On 28 Deenber 2018, M. Bin al $ibh filed AE 524TT RBS Sup), wich argued
that FO #4 wes notworking based on ceferse caingel's experiencewith aUniqueFunctional
Identifier (UFI) withesswho said ghe hal notbeen presented the option of meding with the
Deferse in person Similarly, on 15Januay, 2019, M. al Baluchi filed AE 524RR AAA Sup),
arguingthat a diferentUFI witness had said that Mr. al Baluchi's request br anin-person
interview had notbeen convered and thatthe Government had told him/he to wearadisgui®.

d. On 3 April 2019, he Military Conmisgon issied aruling, AE 524 LL (RUL),
finding that the Commissio’s previous sippresson ruling was “premature,” and ordeng
motionsand asuppresson haring on hevoluniarnnessof the FB satements. Id a 9. The
Commisson ordeed the Accused to file any moions to sippress he FB statements by 10 My
2019 and to ige witness Ists to he Government bythe same dat. Id. at11. The Commissim
further ordered the Government to subnit proposed modficaions to D #4 “to dford the
Accused more oppotunities o devebp their claims’ by 26 April 2019. H. at 12.

e.On 2 April 2019, h AE 523M (RUL), the Conmissgon approved a prassfor

substitutinguniqueMedicd ldentifiers (UMIs) for JTF medical personrel who were relaedto
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the Accused. Reaognizing tha these medicd providers could bewitnesses, the Ruling ordered
the Government to provide the tue nanes and contad information for theUMIs within 21 days
of having the oppominity to conve therightsand responsbiliti es to tho® individuak. See AE
523M (RUL) at 8-9. This dassfied list of names was povided to he Defense on 17 Aoril. On 12
April 2019, M. d Baluchi filed a notion o recndgder theruling. e AE 523N (AAA).

f. There ae curently hearings €heduled in Guananano Bay for the week of29 April—
3 May 2019, reguiringtravel from 27 April—4 May.

Othea Fads Related to Mr. Bin d Shibh’s Defense Tean and Ongoing Investigation

g. In adition o Leaned Coungl, Mr. Bin d Shibh has onlywo fully cleaed déens
attorneys d the present time—neithe of whom has been clearal for more than five nonths. M.
Wyatt A. Feekr, a cvilian atbrney who joined the eam on 23 Juwy 2018, vas fully clearal on
19 December 2018. CPJohn M BalouziyehUnited States Army, joined traefense tearan 25
February2019, andvasfully cleared onlyon 13 March 2019.

h. Mr. Bin d Shibh’s oher clearal atorneys are notavailable to work on the notion.
Major Virginia Bare USAF, began athorized -Iea/e on 5February 2019and
anticipates returning on 10 My. Lieutenant Mishael Danielson,United Sates Nawy, left acive
duty on 1 March 2019 andranstioned to he United Sates Navy Resrve. He ha notreturned to
theteam at presenfdditionally, his acess to he Special Access Fogram SAP) elapsedn the
transitionproces. In Felvuary 2019, Ms Alaina Wichner, civilian coungl, began transitioning
off the eam, as approved by Mr. Bin d Shibh and BGen John Bker, subgd to a notion to he
Commisgon for approval Ms. Wichna no longer has an office in the ddéense ean’s gace has

notadively worked on Mr. Bin a Shibh’s case since February 2019 oher than dériefing his
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defense team and randerring attorney work product, and isnow only working on adnmistrative
matters relaedto her pending ceparture.

i. Mr. Bin al Shibh’s only oher attorney, Lieutenant Conmande Radhel Reddick, United
StatesNavy Re®lIve, joined the ddéense tean in Octoba 2018and is pesenty waiting on he
adjudicaion of he TSSO cleaarce.

j- Mr. Bin al Shibh's entre defense ttamis schediled a the end oMay to move from
their curentoffice gace, where they haveworked since 2012. Members of the team ae aleady
doingwork to prepare for this move, and the pae of preparationswill only escdate over the
coming weeks.

k. On 17 &nuay 2019, efense counsl contaded the Roseaution, pursiant to FO #4 to
request an interview with another oneof the UFIs listed as willing to tak to the Deferse. The
Proseaution did notrespond to thigequest. On March 5 2019, eéferse cainel sent a reewed
request for an interview with the UFI. On 16April 2019, cound was informed thatthe witness
was avaikble|| | Gz ay 2019.

5. Law and Argument:

a. Thesuppresson of Mr. Bin al Shibh’s datements to he FB presents ane ofthe mog
important isswes in this pe-trial litig ation.? Not only is the isste critical to the ddense of this
captal ca®, but he voluntarinessof a statement requires athoroughand fad intensve inquiry.

See Reck v. Pate, 367 US. 433, 442 1961)(finding thet the voluntarinessdeemination equires

2 The Government recogrized as much in its motion to recansider, AE 524NN (GOV), highlighting several times
how significant this dedsion was. The Goverrment caledthe ewdence thathas keen suppresed “critical,” and the
issue “important” in themotion overview. AE 524NN (GOV) at 2. It referredto the fads as faving “important
detals,” the impact ofthe decsion asrisking “i mportart eviderce,” and eiderce & o the Accused s knowledge
and states of mind as “vitally important.” 1d. a& 3, 3, 51. The goverment reiteraedthatthe evderce s “criticd”
seven times in thisfiling. I1d. a 30, 34, 47, €5.
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a thoough inquiy into the crcumstancesof eachca®). Indeed, counsl are awareof nocase in
United Sates higory that ha involved anything approahing the anount d time, quanity of
evidene, and nunber of witnesss related to Mr. Bin al Shibh’s experiences in the Rendition,
Detention, andinterrogation (RDI) program and subsquent trander to Guantanano Bay.

b. Aiorto AE 524.LL, Mr. Bin al Shibh, aswell asthe oher Accusedin this casehad
not filed amoton to sippress Nor had the Commisson st a dedline to do ®, and 6r good
rea®n. Degite the pasage d more thana decack since he satenent atisste, much of the
evidence hat goesto the very heat of a wluntariness claim — epecialy regarding the
involvement of the FB in the RDI program— was onlyprovided to the Defense in late 2018.
Given theimporiance of this issie and thethorough congleration required, the Commisson
should gve the Defense maore time to file its mdion.

c. Equally importantly, the Conmisson should gant an exctenson Pecificdly because of
the investigative hurdles the Deferse haveface in preparing for this issie. TheConmisson is
well awareof the problems coungsl for both Mr. Bin al Shibh and Mr. al Baluchi encainteredin
talking to witnesses. See AE 524TT (RBS Sup)AE 524RR (AAA Sup) The Defense remans
unawareof whether it has actually had full accessto all the withesses who would bewilli ng to
speak to coungl. Mr. Bin al Shibh continuesto face chdengesin setting up inerviews unde the
strictures of PO #4, and he modfic ations ordeed by the Commisgon from the Government on
26 April 2019, he ontents of which are sill unknown, vill do nothing toredify this problem in
terms d the motionand witness lig currently due on 10 May 2019. Ewn if themodficationsare

helpful, two weeks is notenough ime to condict an investigation of any magnitude let alone
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one ofthis sope espedally when ore of those two weels isa leaing week schediled at
Guantanano Bay.

d. Moreover, Mr. Bin al Shibh onlyreceivedthe list of the nanes and ©ntad information
for JTF medicd personrel contemplated in AE 523M (RUL) on 17 April. Medical personrel
who piovided @reto Mr. Bin al Shibh could provide relevant testimony aout hisability to give
the satemaet a isste voluntarily as well as relevant testimonyabou any lingering effeds d his
treament in the RDI program. Mr. Bin a Shibh shoull haveadditional time to investigate and
devebp thisevidene before he ha to file amotion to sippressand awitness lst.

e. Anally, Mr. Bin al Shibh's team currently faces daffing issies thet prevent thefili ng of
such an important moton on sich an gpedited deadline. Theteam only has onemilit ary counsl
—who hasbeencleaedfor only ore mont and hashad till compuer accessfor only three
weeks. Theonly civilian atorney besdesLeaned Coun®l, Mr. Feekr, onlyrecaved his TS/SG
cleamnce on 1PDecenber 2018 Two naw civilian atbmeys havebeen offered postions on M.
Bin al Shibh’s defense team, butwill notbegin working unil after the middle of May atthe
eatiest and mug begin the cuity cleamance poces withou having hadary cleaance in the
past Mr. Bin al Shibh requests nore time to endle his atiorneys to horoughlyanalyzethe
extengve evidene required to litigate this question and to daft amotion trat will adequately
raise all of the isstesnecessary for a full and fair consderation.

For all these reasons, M. Bin al Shibh respectfully requests a 90day extenson from the
current dealine to file his moton to sippressand produe his witness Ist. He further requests
pemissionto &k maretime if his attempts to irterview witnesses are frudrated or debyed

through no &ult of hisown.
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6. Witnesses: None
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7. Conference: The Prosecution opposs any maion for an exctenson in filingamoton to

SUppIEss.

8. Attachments:

A. Certificak d Sewice

Respedfully submitted,

115/l
JAMES P. HARRINGTON
Leanned Couns

1191

JOHN M. BALOUZIY EH
CPT, USA

Deferse Coun<l

118/l
ALAINA M. WICHNER
Deferse Coun<l
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115/l
WYAT A. FEELER
Deafnse Gounsl

Il s
ISBHAEL A. DANIELSON
LT, JAGC, USN
&st Counsl
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ATTACHMENT A
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CERTIFICATE OF SERVICE

| certify that on 17 April 2019, | electranically filed AE 524-34 (MFL)(RBS) Motion for
an Extension ofTime to File aMotion to Suppress AccordanceNith AE 524LLL and served
it on all counsel of record by e-mail.

/1<l
JAMES P. HARRINGTON
Leaned Couns
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