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1. Timeliness: Thsmoton is tinely filed.

2. Relief Saught: Mr. a Baluchi respectfully requests that the military commission

recongderitsruling in AES02BBBB Ruling.
3. Overview

The military commisgon should recongder its ruling in AES02BBBB in orde to corred
atleastthreeingtances d clear errorin that ruling. Frst, the mili tary commissionerred by finding
ambiguity in the “laws of war,” as incorporated by §94849) of the 2009 Mlitary Commisson
Act. For pumposes of pasonaljurisdction, the milit ary commisson eroneoudy found anbiguity
in the “laws d war’ despite @ngess ard the Rresdent s decisionto incorporate the laws o war
by refererce as well as syeror courts successul application of the laws d war to limit and
define military commissions jurisdiction.

The military commissionis erroneous dtermnation d anbiguity in the “laws o war” led
it to commit its ssond clear erra. In violation of controlling precadent and unanbiguous éxt,
the military commissionrelied on ts reading d the 2009 Mlitary CommissionAct’s legidative
history to gve subsantive meaning to he “laws of war.” Snce AE502BBBB was issied, the

Supeme Court and the Court of Appeds of the Armed Forces have both remgnized that
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“legidative histay is na law” andthat it is impermissible to substute legislative histay for the
text of a gatute. The military commission vidated this pecet and clearly erred when it
determined, effedively, thatfor purposes of pasord jurisdiction the “laws d war” haveno content
that does nd affirm the military commissionis jurisdiction over the men charged in the United
Staes v. Mohanmmad military commission.

Finally, the military commisson ered by dderring to whatit perceived to bethe politicd
brancheseffecive cetermination d the exsternce d hostliti es whensuperior caurts have ateady
found no ach dfective deeminationsexist and by adicaing its responsbility to deemine the
jurisdictional fads necessary for it to exerdse jurisdction over the defendants in the United Stdes
v. Mohanmad military commission.

4. Burden of Prodf: As the moving paty, Mr. al Baluchi mug denondrate by a

prepondeance of the evidence hat the requesed relief is warranted* The military commission
has previoudy held that, “[g]enerall y, recondderation shouldbe baed on achangen the fads or
law, or instances where the ruling is inconsigent with case law not peviously lriefed.
Recmsiceraion may ako ke agpropriate © carecta ckareror or preventmanifestinjusice!?
“Motionsfor recondderaion ae notapproprate to raise arguments hat ould have ben, butwere

not, raised previoudy, or alguments he Conmisson hasprevioudy rejeded.”® “Nor are motons

L R.M.C. 90%c)(1)-(2).

2 AE526J (citing United Staes v. Libby, 429 F. Supp. 2d 4@(D.C. 2006); United Staes v.
McCallum, 885 F. Supp. 2d 10®D(D.C. 2012).

8 AE526J (citing United Staes v. Booker, 613 F. Supp. 2d23(D.D.C. 2009); United Staés v.
Bloch, 794F. Supp. 2d 15, 19.D.C. 2011).
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for recongderaion gopropriate for the poffer of evidene avail able when the orgina motion was
filed, but for unexplained reasons was not prdfered at that time.”*
5. Facts

a. On 7 April 2017, M. alHawsawi filed AE502 Defense Motion o Dismissfor Ladk
of Persoral Juisdction die o the Absence bHosilities. Mr. al Hawsaw arguedthat the military
commissonladks pasord jurisdiction to ty him because thegovaenmentisunaletodenondrate
the exstence of hodiliti es betveen the United States and al Qaeada on or before 11 Septembe
2001.

b. On 14 April 2017, M. al Baluchi stated a seprate position as toAE5022 In that
pleading, Mr. al Baluchi agued that the govenment mus prove p&soral jurisdiction, including
its hosilities asped, by a pepondeance of the evidene beore trial, an inquiry separate from the
contextual element found n 10 U.SC. § 950p€).

c. On 28 April 2017, he govenment jointly respanded to bothAE502 andAES02B
in AE488E(GOV) / AE502C(GOV) Government Consaldated Respong to Defense Motionsto
Dismiss br Lackof Persoral Juisdction Due o the Absence dHosiliti es ard toMr. al Baluchi’'s
Notice of Dedination of Jonde and Motion to Consder Other Arguments or For Other Relief
Regading AE 488 (MAH). Giting the military commissionis ruling in the United Staes v. al

Nashir military commisson, the government argued that, or personal jurisdiction purposs, the

4 AE526J(citing Bloch, 794 F Supp. 2d f119-20)

5 AE502B (KSM, AAA) Mr. al Bauchi and Mr. Mohamnad's Joirt Notice of Dedination of
Joinde and Motion to Consi@r Other Arguments a For Other Relief.

3

Filed with TJ Appellate Exh bit 502HHHH (AAA)
24 April 2019 Page 3 of 28

UNCLASSIFIED//FOR PUBLIC RELEASE



UNCLASSIFIED//FOR PUBLIC RELEASE

existence 6 hostlities isa matter of lawalread; resolved by Gongressand the Resident in passng
the 2009 Mlit ary ConmissonsAct (2009 MCA).®

d. On 15 May 2017, hemilitary commisson herd oral argument on heisaues raised
to dae in the AE502 moton sries. Unsurprisingly, the question of whether the existernce of
hodiliti es, for personal jurisdction purposes, is a matter of law figured prominently.” Mr. al
Baluchi argued that pesanaljurisdiction, including he eistence of hodiliti es, isa quation of fad
and requires pre-rial evidentiary proceadings® The govenment argued, inter alia, that hodiliti es
existed as amatter of law® and, even if they did not exist as a matter of law, that the military
commisson should not @ke afinding on hatpoint untl after the govenment presents its cag-
in-chief.1®

e. On 31 May 2017, tle military commisson issied AES02l, rgecting the
govemments positionsthat the exstence 6 hostliti es ae ather a matter of law already decided
by Congressandthe Resident, or thatthe hodiliti es question shoutl bereserved for trial. Ingead,
the military commission ordered an evidentiary hearing to deemine whethe it has pesonal
jurisdiction over Mr. Hawsawi and Mr. a Baluchi.'! Spedfically, the mili tary commission bund

that, as a matter of law, “[p]ersonaljurisdiction . . . dpends on he factual existence of hodiliti es,

6 AE502Cat 37.

" Unofficial/Unauthenticated Transcript of 15 May 2017 & 15707-15710;id. at1572327.
81d. at1571820.

°Id. at15727.

101d. at1572732.

1 AE5021 Ruling.
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to the extent they are required to meet the conditions of 10 U.S.C. §§ 948a(7).”*? The military
commission then ordered pre-trial, personal jurisdiction evidentiary hearings for both Mr. al
Hawsawi and Mr. al Baluchi, directing each defendant and the government to file lists of requested
witness and objections in advance of the August 2017 military commission hearing

f. On 26 June 2017, in response to the military commission’s order in AE502I, Mr. al

Baluchi provided a list of witnesses whose testimony would demonstrate the absence of pre-9/11

hostilities between the United States and al Qaeda.’

At that time,

Mr. al Balcuhi noted that its witness list was necessarily incomplete “because the government has
not yet completed its discovery on the subject matter of the personal jurisdiction hearing.”!$

g. In contrast to Mr. al Baluchi’s approach to demonstrating the absence of hostilities,
on 21 June 2017, Mr. al Hawsawi requested only one witness, an expert on state practice with

respect to the laws of war.!’

2Id. at4.
B1d até.
14 AE502J (AAA) Mr. al Baluchi’s List of Potential Witnesses for Personal Jurisdiction Hearing.

7 AE502L (MAH) Mr. al Hawsawi’s Witness List for the August 2017 Hearing.
5
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h. In ora argument before the military commisson on 21 Augus2017, tle military
judgeratified Mr. al Baluchi and Mr. al Hawsawi’s dvergent approahes to he qusation of the
existence 6 hostlities. The military commissionboth adnonished Mr. alHawsaw’s counsl that
he spokefor its client and notfor Mr. al Baluchi’s couns!, 8 reassted Mr. al Baluchi's counsel
that Mr. al Hawsawi did not peak for him,*® and direded the govenment to respondto Mr. al
Hawsawi's position and Mr. d Baluchi's position segrately. ?° Unusially, the military
commssion even seprated the argumens, hearing Mr. al Hawsaw’s argument, allowing the
govenment to respond, hen taking agument from Mr. al Baluchi, before all owing the govenment
to addressMr. al Baluchi's repesntations And eva the govenment recognzed that Mr. d
Baluchi ard Mr. al Hawsaw were pursung two dstinct strategies wth regectto the existence ¢
hodilities: “Mr. Conrell's motion is mae of atraditional personal jurisdiction challenge where
he s clelenging bdh the exstence of hostlities as well as he facs that its client was an alien
unlawful enemy belligeent in that he is arguing that hedidn't suppat the hodilitie s against the
United Sates, didnt materially suppat the hodilities against tre United States. Mr Hawsaw'’s
motion is not tuly a personal jurisdiction mdion. It's a sulject matter jurisdiction motion

masqueading & a pesanal jurisdction motion.”2?

18 Unofficial/Unauthenticated Transcript of 21 Augug 2017 @ 16062.
191d. at16083.

20E g., id. & 16074 (MJCOL POHL]: You've notified -- and | am only talking ébout M.
Hawsawi now; we will talk about Mr. Aziz Ali in duecourse.”).

211d. at16072.
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i. Themilitary commissionalso offered, during the 21 Augug 2017 harng, Mr. al

Baluchi alone the oppotunity to dder procading on he quetion of hodiliti es pending resoluion
of hodilitie s-related dscovery motions?? Mr. al Baluchi declined?®

J. Finally, the military commissionobserved in responding ® a quetion cnceeming
suppresson from counsl for Mr. Mohamnad, “[W]ell, Mr. Hawsawi’s taken apostion thats
different from Mr. Conrell’s podtion, © I'm not imputing thatto anybody else’s pogtion, if thats
kind ofwhat youre askhngme’ 24

k. The bifurcaion of Mr. al Hawsaw and Mr. al Baluchi's pre-trial evidentiary
proceadings coneming hosiliti es continued at the October 2017 nilitary commisson heiring.
Mr. d Bauchi argued, spedfically that, “even if [ the military commission rules infavor of Mr. al
Hawsawi's postion for a fundanentally different type of harng bascdly on pae . . . ft]hat
doesn't necessarly mean thatyou shoudl rule againg Mr. Al Baluchi because, unde [R.M.C.] 811,
two partiescanener stipulations ar that doesrit meanthe aher parties haveto.”?® The military
commesionthen explained that, while Mr. al Hawsawi’ s evidentiary hearing would take placein

Decenber 2017,Mr. al Baluchi’s would take phce &ter.2°

221d. at1608990.

23|d. at16090.

241d. & 1690607.

25 Unofficial/Unauthenticated Transcript of 19 Qctober 2017 @ 16932.
26 |d. at17016.
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1. On 27 October 2017, the military commission granted Mr. al Hawsawi’s witness
request, granted the government’s witness request, but deferred ruling on Mr. al Baluchi’s
requested witnesses.>’

m. The military commission in fact heard evidence and argument pertaining to Mr.

Hawsawi’s personal jurisdiction challenge during the December 2017 hearings.?® Mr. al Hawsawi

presented one witness, an expert on the laws of war, and the government presented two witnesses,

both of whom are or were FBI case agents.

27 AE502KK Ruling.
28 AE502QQQ Trial Conduct Order at § 1.b.
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0. The military commission took no action on M. al Bauchi's proposl to
conditionally_

p. The govenment took no ation with resped to Mr. al Bauchi’'s proposd
stipulation.

g. On 11 &nuay 2018,the military commisson heard agument coneming Mr. al
Baluchi’'s persoral jurisdction witnesses. Dring that agument Mr. al Baluchi indicated that,
separde from the pretrial persona jurisdiction evidentiary procealing, he anticipated filing a
future motion to sippress he January 2007 satements for purposes of the merits phase of the
United Stdes v. Mohanmad etal military commission3?

r. On 18 anuary 2018, tle military commisgon deferred further congderaion of
AE502 @ seq. with resped to Mr. al Baluchi pending Mr. al Baluchi filing a motion to suppess
the Januay 2007 s$atements or foresweaing sich amoton 33

s. On 25 April 2018, the military commission issed a ruing on Mr. d Hawsawi’s
hodilities-basedpersonal jurisdiction challenge. The military judge determined that, for purposes
of Mr. al Hawsawi’ s challengeonly, the military commisgon haspersord jurisdiction over Mr. al

Hawsaw becatse losilities began at amdeterminate point prior to 11 Septenber 200134

.

32 See AE502QQQat Y 1.c

33 AE5020Q0Q.

34 AE502BBBB at 19 (With regard to Mr. Hawsawi, the Conmisson finds hat. . . [a] Sate of
hostliti es exsted between the United Sates awl the ransnational terrorist organizaion knavn as
al Qaedaon,and br an indeeminat time before, Septembe 11, 2001.).

9
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u. On 13 December 2018, in ight of themilitary commisson’sruling AE524NN, Mr.

a Baluchi moved themilitary commissonto schedule its outstanding pre-trial evidentiary heaing
on the eistence of hodiliti es>® Thegovenment opposd Mr. a Baluchi’s motion.

v. In the couse of the March 2019 niitary commssiors heaing, the military
commssbn raisedthe isste d whether the military commissioris ruling in AE502BBBB on the
existence of hodiliti es, which by its terms gpplied only to M. al Hawsawi, extended to Mr. al
Baluchi and the oter three afendants in he United Sates v. Mohanmad military commission.
On 27 March 2019, he military commisson hard ora argument on hatissue Among oher
arguments counsl for Mr. al Baluchi noted that if AE502BBBB had applied to Mr. a Baluchi,
hewould have previoudy movel to recondder the orde.®’

w. On 3 April 2019, he military commisson issied AES502HA-FF, wling thet,
notwithganding inter alia the text of AE502BBBB, the orde direding a pe-rial evidentiary
heaing for Mr. d Baluchi on tre existence of hodiliti es for personal jurisdiction purposs in
AE502I, orthemilitary commisson’s prior representations, M. al Baluchi was bound® aruling

based onprocealings n which the milit ary commisgon preduded him from taking part.

3¢ AES02CCCC.
37 Unofficial/Unauthenticated Transcript of 27 March 2019 &22626.
10
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6. Argument:

The military commissionshoutl reconsder its ruling in AES02BBBB in orde to corred
threeingances d clearerrorin that ruling. First, for puposes of personaljurisdiction, he military
commisson found anbiguity in the“laws of war” where superior cours and Gongresshavena.
The military commissioris erroneous dtermination of anmbiguity in the “laws d war” led it to
commit its second clear error:  substitutinglegidlative history for the text of a datute in clear
violation of @ntrolling precedent in Epic Systens Corporaton v. Lewis® and United Staes v.
Briggs®® Third, the military commisgon cleaty erred by ceferingto whatit perceived to bethe
paliti cd branches’ efecive ceterminaton d the exstence é hostliti es whensugerior courts have
aready found no sch dfective deeminations exist and by abdtaing its responsbility to
determine the jurisdctional fact recessay for it to exercise jurisdction ower the deferdant in the
United Stdes v. Mohanmad military commission.

The military commisson's ressoning on haditi es in AE502BBBB can bereduced to the
following eements: tre term “laws o war” is ambiguous; Congess irtended the military
commisgonto havejurisdiction ove the 9/11 atadk, 0 any ©ndruction of “l aws of war” which
allows a ontraryresut is impemissikle; the Constitutionauthorizes Congress o define the “laws
of war” thus. The military judge should reconsder AE502BBBB becawse the military
commssioris reasoning isforedosed by contolling precalent, including a Supreme Court

decision subsquent to the military commissioris dedsion.

38138 S. € 1612 018)
3978 M.J. 289 C.A.A.F. 2019)
11

Filed with TJ Appellate Exh bit 502HHHH (AAA)
24 April 2019 Page 11 of 28

UNCLASSIFIED//FOR PUBLIC RELEASE



UNCLASSIFIED//FOR PUBLIC RELEASE
Ambiguity

In AE502BBBB, the military commisson foundambiguity in the term “laws of war,” part
of the 8 94&(9) definition d “hodilities,” suficient to allow it to rely on legidlative histay to
resolve the antiguity. This reasoring is foredosed by contolling precalent and by supeior
courts’ long higory of swccessully interpreting and goplying the “laws of war” in geneal and with
resped to military commissions juisdiction spedfically. The military commissioris finding o
ambiguity in the “laws of war” is the first dear error in AES02BBBB.

In the AE502 series,Mr. al Hawsaw and Mr. al Baluchi challenged the persoral
jurisdiction o the military commissionover them. The govemment assrted persoral jurisdction
unde 8§ 94&(7)(B), which includes hotiliti es as one omponent, and §94847)(C), which the
military commisgon ruled did not. £dion 94849), in turn defines “hodiliti es’ as “any conflict
suljed to the laws d war.”

Rather than analyzng the meaning of “hodiliti es,” the military commission bega its
inquiry with the meaning of “l aws of war.” The military commisson found anbiguity in theterm:
“I'n assesing the meanng d the tem ‘laws d war’ as ncorporated by Congess n the M.CA.
2009, he Cammisson noes that the tem is itself, to an extent, ambiguous”*® The military
commisson based its conclson with respect to anbiguity on he fad that in the couse of
reviewing previous mlitary commissions verdicts, prior courts have debated “whether the term
mears the law of war as understood only inintemationallaw, or & informed by the higtoricd

pracices ad interpretations d the United Sates (referred in thase disassiors as he ‘domestc

40 AE502BBBB &t 6.
12
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law of war’).”#* Thus themilitary commission deéemined that an atire body of hwis ambiguous
on the bais that supeaior cours have debagd the prope means by which to deemine whethe
cettain conductis regulated by helaws of war.

Long-standing ard controlli ng authority establshes hat the statutory phrase taw of war’
or “laws of war” is unanbiguous. “From the vey beginning of its higory [the Supreme] Court
has recognized and aplied the law of war as including tret pat of the law of nations which
prescribes, for the @nduct of war, the satus, rights and duies of enemy natins aswel as d
eneny individuak” 42 Congess has usetiis plrase b addressquestons d military commssions
jurisdctionfor over onehunded years.

In Ex parte Quirin, the Supreme Qourt rejected the view that the “l aw of war’ was \ague
or anmbiguousas applied to jurisdiction. As amatter d statutory interpretation, it explained that
“by the reference in the 15" Article of War to ‘offende's or offenses that. . . by he law of war
may be triable by such military commssions, Congess has immrporated by reference, as within
jurisdctionof military commissons all offenses which are defined a such by helaw of war, and
which conditutionally may be included within that jurisdiction.”** The Supeme Court hetl that
Congesscould pamissbly forgo “minute detil” and ingeal “adop{] the sydem of common law
applied by military tribunak 9 faras it shouldberecognized and deemed gpplicable by the cours’
through hephrase “l aw of war.”** This holding pedudes the military commissioris finding that

the shtutory phrase faws d war’ isanbiguous a applied to jurisdiction.

41 AE502BBBB at6.
42 Ex parte Quirin, 317 US. 1, 2728 (1942)
43317 U.S 1,30 (1942)

44 1d

13
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Five Jstices in Hamdan v. Runsfeld also held that the setutory phase the law of war”

aded as a bounday for military commisgon jurisdiction. Theinquiry of the mgjority in Hamdan
v. Rumsfeld was whether Mr. Hamdan's first military commssionconplied with “the law of war”
unde Article 21, UCMJ, the siccessr to Article of War 154 The Stevensplurality used the law
of war as ameasuwe d military commgsion juisdiction.*® The Kennedy plurdity held that
“Congess reqires hat military commssions ike the aes atisste canform to the ‘law of war,’
10 U.SC. § 821.*/

In fact, the Hamdanmajority analyzed ard specificaly detemrmined to goply the law of war
to the United States caflict with al Qaedh ard the Talbandespite is puatively novel characker*8
The majority rejected the D.C. Circuit’s view that the corflict “evade[d] the reachof the Genewa
Conventions”“° ard held that the caflict with al Qaed, atthe time of Mr. Hamdan's trial,
satsfied the threshod for armed conflict unde Common Article 3.5° The majority found no
ambiguity in law-of-war languageof Article 21.

In both Quirin and Hamdan, the Supreme Cout held that the “law of war” is a gatutory

phrase with an unanbiguous neaning, at least as aplied to persoral ard sulect mater

4 Hanmdan, %8 U.S. a595 (Mmajority op.)
461d. & 597600 & n.31 Btevens, J., plrdity op).
471d. at637 Kenndaly, J., puraity op.).

48 Cf. AES02BBBB at8 (“The overdl amed caiflict agping al Qaeé—a tansrmational terrorist
organizaion opeating primarily outsde the United Sates—might itself beviewed as an
anomaly under pre-Septembe 11, 2001 &w of war sandads . . . .).

49 Hanmdan, %8 U.S. a628 (majority op.)
%01d. at 63031 (majority op.).
14
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jurisdiction.®® The requirement, common to all legal inquiries, to dtermine the content o the
“law of war” does notrende it ambiguousany more than the Frst Corgress’ use of the phrase
“law of natons' rende's the Alien Tort Statute anbiguous. ©ngress ugd the Quirin andHamadan
holdingsto fashion first the personaljurisdiction provisionsof the 2006 and 2009 KIAs, hen the
contextual element of the 2009 MCA.

Congessddined an ‘alien unlawful enemy ombatnt” in the 2006 MCA to include ‘a
person who hasengagd in hotiliti es or who haspumposfully and materially suppored hodiliti es
againg theUnited Sates . . . .’®> TheCourt of Military Conmisson Review conddered thetemm
AUEC to ke “fundamental to determining both @rsons sulect to trial by military commission,
and the sujed matter jurisdiction of milit ary commissonsconvene unde the 2006 M.CA.”>3

Furthermore, like the 2009 MCA, the 2006 MCA, “as implemented in the 2007 M.M.C.,
require[d] anexus betveen the chaged condud and an emed conflict to be puniable.”>* “This
nexus paforms an important narowing functionin deemining which charged ads d terrorism
conditute condud punishable by such alaw of war military commisson, while effectively
excluding from their jurisdiction isolated and sporadi acts of violence not wthin the @ntext of

an amed conflict.”®

51 The vagieness b“the law of war’ as an e¢ment of anoffense is aisste in the AE492 serks.
522006 MCA § 9486a)(1).

53 United Stdesv. Bahlul, 820 F. Supp. 2d 1141, 1182 §1.C.R. 2011), vacate@67 F.3d 1
(D.C. dr. 2014)(en barc).

541d. at1188-89.
5 |d. at118889 (emphasis addel).

15
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Thetem “hodilities’ in both he 2006 and 2009 KAs is popudted by the law of war—

implicitly in the 2006 MCA and &plicitly in the 2009 MCA. In explaining the personal and
subpda matter jurisdiction of amilitary commisson unde the 2006 MCA, the Court of Milit ary
Commisson Review drew extensively on thelaw of war.>®

The CMCR’s wseof the phrase“isdated and spaadic ads d violence” indicaes hat the
contextual elementdistingushes ketweenhostlities ard subamed caflict violence. This plrase
is the clasgc description of violence below the thresholdfor “amed conflict” found n Additional
Protocol I, Article 1.2,which alo gpverns the gpplication of CommonArticle 3.5 In other words,
it is the heat of the interrational law of war regime for determining the existence of andregulating
non-intemationalarmed conflicts.

The CMCRmade he intemational law-of-war provenane of the hodiliti es inqury crystal
clearthrough itscitations in footnoe 66 of ts decision reviewing the @nviction and fntencein
United Staesv. Bahlul. First, footnde 66 ates the testfor the exstence of amed caflict in AP
Il 1.2:“This Protocol shall not gpply to stuationsof intemal disturbances and endons, sich &
riots,isdated and oradic acts of violence and ohe ads of asmilar naure, as notbeing amed
corflicts.”®® Seoond, he CMCR cited the jurisdictional eement of chages in the Intemational

Criminal Court, which istextualy similar to 8 950(c), limiting ICC charges to“protraded armed

°6]d. & 1171-90 & n. 38.

57 Protocol Additiond to the Geneva Conwentions of 12 Augug 1949, and Rdating to the
Protedion of Victims of Non-International Armed Conficts (Geneva, June 8, 1977) Geneva
Conventions Commentary of 2017 1, agilable at https//ihl-
datbases.icrc.org/applic/ihl/ihl.ng/Comment.xgp7adion=openDocument&documentld=D84E3
D5C5EB782FAC1258115003EBES#_To@81072363.

%8 Bahlul, 820F. Supp. 2d 81189 n.66.

16
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conflict beween govenmental authorities and aganized armed groupsor betveen such goups”>°
which itself derives from the armed conflict standard in Tadic.

Rather than finding anbiguity in the law of war, the CMCR relied uponit to narow and
clarify military commssions juisdction. The CMCR a$o had no isse in dawing on both
domestic and intemational authaities on he law of war. This reasonirg, which the govenment
has called hbinding in tre mamber-indruction @ntext, predudes the anmbiguity finding of the
military commisson in AE502BBBB. Thefinding of anbiguity represents the first dear errorin
AE5028BBB.

Legislative ntent

Having aroneoudy found anbiguity in the “laws of war,” the military commisson
committed its second clea erra by subsituting its view of legidative histay for the text of 10
U.S.C. 88§ H1847) & (9). As the Supreme Court explained in Epic Systens Corporaton v. Lewis
on 21 May 2018, ‘legidative histay is notlaw. ‘It is the busnessof Congress to sum upt$ own
debates in legislation,” and orceit enads a Satute “we do not inqure what the legislature meant;
only what the setute mears.”” ©°

The Supeme Court s prohibition ofjudicial reliance onlegidative histay is so néeworthy
in the law on datutory condruction thatthe Court of Appedls for the Armed Forces found tself

compelled to addess Bpic Systensin its recen decision in United Staesv. Briggs®? In that case,

®d.
€138 S. @ 1612, 1631 (quatg Stiwegmann Bos. v. Calvert Distill ers Grp., 341 US. 384,
396 (1951)Jadkson, J conairring) (Quoing Holmes, J)).
6178 M.J. 289C.A.A.F. 2019)
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the CAAF consdered whether Congessional alterations to tle statute of limitations for rape
applied to previous, urtharged conduct thatwould havebeen time-barredfrom proseaution bt for
the alteraion. Although he CAAF's prior decision in United Sates v. lopez d Mctoria®?
seaningly answered the quetion presentedn Briggs the CAAF had relied on kgidative histay
in readhing its Lope de Victoria decision. Qting Epic Sysens, the CAAF recapitulated the
textual, nondegidative histay basis for its decision®® in Lopez de Victoria and it then suggested
that had eiber party askedit to recansicer the autcome dé Lopez @& Mctoria on thebasis of Epic
Sysens it would have:
We cmsicered legislative histay in Lopez @& Mctoria, 66 M.J at 73. Since that
decision, the Spreme Court has eylained that “legislative histay is not tre law”
and that ourts “do not inquie what the legidature meant’ but ingead “ask only
what the sttute mears.” Epic Syseéns Corp.v. Lewis. . . . Inthe matter before us,
however, no paty has asked us b recnsder the approah of Lopez & Mctoria and
whethe relying on kgidative higory is appopriate when de¢mining whethe
statutory amemments aply retroactively. We therebre leaw that question for
arother case®*
Consequently, the CAAF itsef recaynizedthe winerability of its aherwise cantrolling preceant

on the retroacive efectof chamges b the statute-of-limitationson apein light of the Supeme

6266 M.J. 67 C.A.A.F. 2008).

®3 Briggs 78 M.J a 292-93 (idetifying nothing to ovecome the pesunption against retroadive
applicaion of congessonal enatments).

41d. & 294 n.5.

18
Filed with TJ Appellate Exh bit 502HHHH (AAA)
24 April 2019 Page 18 of 28

UNCLASSIFIED//FOR PUBLIC RELEASE



UNCLASSIFIED//FOR PUBLIC RELEASE

Courts decision in Epic Sysens baring judcial subsitution of legislative histay for satutory
text.

But in AE502BBBB the military commisson engagé in exactly the type of statutory
condruction prohibited by the Supeme Courtin Epic Systnsand cautioned aginstby the CAAF
inBriggs The military commission imgermissibly subsituted itsrealing d legidative histay for
the textof the satute. Specificaly, insteadof resol/ing the meaning of “hodiliti es” unde the
2009MCA basedon the text itsef—thatis, by looking to he “laws of war” for the definition of
hodilities for pumposes of pesonal jurisdiction—the military commission undeook an
examination o legidlative higory to divinethe “primary pumpos” of the 2009MCA. According
to the military commasion “Clear legislative history indicates . . . he primary pumpose for which
Congessenaded the gatute in the first place. . . was to‘authorize trial by military commission
of the 9/11 conspiators.’” % Having found, baed on kgidative history, that Congress inended
the military commissions to Bve jurisdiction owver the United Stdes v. Mohanmad military
commission, the military commssionreasmed that it must fave personal jurisdiction ower the
defendants and, whatever the subsarce of the laws d war, such subsance canna include any
rules, principles, or poscriptions that would deprive the military commission d pesonal
jurisdiction over the men ontrial in United Staes v. Mohanmad.®® The military commissionthus

subsituted the Acts definition of hodilities—one based on ncorporating the “laws of war’—

5 AE502BBBB a 6 (quoing Bahlul v. United Stdes, 757 F.3d 1, 14 n.&C. dr. 2014)(en
bang).

% AE502BBBB at 7 (1 n short, the Conmisgon concludsthat whatever Congress nay have
had in mnd in [sic] when they enployed thetem ‘laws of war’ in the M.C.A. 2009
jurisdctional provisions, hey manifestly did not inend aformulation which would foreclose
military commisson jurisdiction for offenses occurring on,and atleast same time before,
Septembea 11, 2001.).

19
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with a generd principle that based on itsidentification of the statute’'s “primary purpose,”
hostliti es nust exist if the men chrged in the United Staes v. Mohammad are on trial.
Consquently, the military commssion impermissibly substitied legidlative histay for
subgantive lawin clearcontradiction of the Supeme Court s subsquent dedsion in Epic Sysens
and the CAAF's waming in Biggs This reasming repesens the secod clea erra in
AE502BBBB.
Role of poltical branches

Finaly, the reasoning @ the military commission tlat the effective determinations d the
palitical branches control the personal jurisdiction inqury, without much evidene of whatthose
determinationswereg contradicts the controlling autharity in In re AFNashri. 87

In In re AFNashin, the Court of Appeds for the D.C. Circuit rejected exadly the military
commissioris view articulated in AES02BBBB thatthe politi cal branchesadarived at same sot
of conensusabout he scope ofhodilities, if any, betweenthe United Sates awl al Qaed that
existed prior to 11 Septembe 2001. Mr. Al-Nashiri asked the D.C. Circuit for mandamus reli ef
from his military commissiontrial, arguing thet the military commissionlacked jurisdiction over
him as a matter of law. According to Mr. Al-Nashiri, the contemporaneous pubic acts of the
United States estabkh the abseoe of hostlities at the time ¢ the U.S.S. Cde bombking.?® The
D.C. Circuit rejected Mr. Al-Nashii’s request, finding hat he hal no “clearand indispusble”
righttorelief becawse itwas rot “clearand indspuable’ thathis dlegedcondud took paceouside

of the ontext of hodiliti es.

7835 F.3d 1100.C. dr. 2016).

%81d. at136.
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The D.C. Circuit suveyed the Supeme Court's decision in Hamdan v Rumselfd,®® and

noted thet, while the four-Jugice plurality suggstedhostlities betweenthe United States arl a
Qaalabega onlyafterthe9/11attacks andthe 2001 Authorization for the Useof Military Force,
Justce Thomas aguedthat “the Executive[] determin[ed| thatthe present caflict dates atleastto
1996." The D.C. Qrcuit attributed the Hamdan plurality’s view to an analysis d pulic ads
contemporaneouswith the @ndud, whereasit charaderizedJustce Thomas’ contrary postionas
turning on bothex st publc acts and contemporaneous evidene, “cit[ing] mud of the same
evidene that the govanment relie[d] upon” in atempting o denondrate the existence of
hodilities.”? Based on thisdebate anong tre Jistices as @ when hostlities betweenthe United
States awl al Qaed be@n, the D.C. Circuit determined that “whether hodilities acainstal Qae
existed at the time d& Al-Nashii’s alleged[pre-11 Septembe 2001] dfenses, and whetheAl-
Nashiri’s conductin Yemen took phcein the @ntext of thos hodiliti es, areopen quesions.”3
Notwithganding the D.C. Arcuit’ s controlling déemination thatpubic acts leave whethe
ard when hostlities betweenthe United Staites anl al Qaeda arse under the 2009 MCA “open
questions; this military commission bund, in died contradiction of controlling precadent, that
the politicd branches resolved the question of the onst of hodiliti es ketween the United Sates

and al Qaed.

69548 U.S 557 (2006)

%1n re AFNashiri, 835 E3d at137 ©.C. dr. 2016)(citing and quoitng Handan, 548 US. at
598-600 plurality op.).

11d. at137 Eitingand quoing Handan, 548 US. at 685-88 Thomas, J. disenting)).
2d.
31d. (enphass adled).
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Moreover, at leastas fr back as its decision in United Staes v. Khadr, the CMCR

determined that the military commisson possssd authority to deemineits personaljurisdiction
over the ddéendants before it.”* And, he CMCR explained thet personaljurisdiction isnormelly
resolved “only after presentation of evidene sypporting jurisdiction and entry of correspondng
findingsof fad.” ”® “Congess,cleaty aware of historical court-martial pradice, and desiring thet
military commissionsmirror this firmly rooted pradice to the maximum extent pradicable, would
nothave derived milit ary commisgonsof the aility toindependatly decide pesonaljurisdiction
absentanexpress sitenentof swchintent”

Thus in AE502BBBB, the military commisson boh cleaty erred by adoping a ruling
contrary to a supaseding, sipeior precalent and it abdicaed its respnsbility to apply law to
factsin determining its ovn jurisdiction. “[W]aris nd a game d ‘Simon Says, ard the Presdent s
position,while relevant, is not tie only evidence that matters’ to a detemmination of hodilities.””
The caurts have repededly affirmedtheir role in the assessmef the amed caflict uncerying
this proseaution and ohe's.”®

In Hamdan v Runrsfeld, for exanple, the five Judices who mede up the majority rejeded

the Executive Branch’s asserted authority to sokly define the «isterce, charader, ard legal

"4 United Stdesv. Khadr, 717 F. Supp. 2d 1216, 1232.k1.C.R. 2007)citing and quoing
United Stdesv. Ruiz, 536 U.S 622,627 (2002).

S1d. at126.

®1d.

" Al Warafi, 2015 U.S. Dit. LEXIS at*15.

8 See, eg., Desnare v. United Sates,93 U.S 605, 611 (187)7(Civil War), Banaoft, 3C.M.A. at

5 (Korean War); Hamilton v. McClaughtly, 136 F. 445, 48 (Cr. Ct., D. Kan. 1905) (Boxer
Rebellion).
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regulation d an amed confict.”® Significantly, the four Jusice plurality noted thet the temporal

mismatch betveen Hamdan’s chaged ovet ads, the 2001 AUMF, and @&sung hodiliti es,
concluding thatmismatch “cast dould on thelegality of the darge.”° Only the dissnt adoped a
solicitouspostion with respect to the Executive Branch’s claimed authority.8?

As desciibed above the D.C. Circuit similaly rejeded pure dderence to the political
branches in refusng o entertain Al-Nashiri’s petiion for mandanusrelief. Likewise, the Court
of Military CommissionReview approval of military commisson’s fad-based and intemationat
law~groundel approah to deemining theexistence of hodiliti es for purposes of trial impliesthat
the military commisson shoull enbrace a smilar appoad in deemining te «istence of
hostilities for purposes of personal jurisdictfn.

Thus, Congress entrusted militargommissions tamake fact-baseddeterminationsas
to whethera “conflict subjectto the laws ofwar” existedin orderto bothresolvewhetherthe
military commissionhas jurisdictionto try an accused ant determinewhetheran accused’s
conduct constituted an offense und&0 U.S.C. 8§ 950p. Prior military commissions,like
earlier courtsmartial and civilian courtshadin fact resolvedquestionsof the existence of an
armed conflictbasedon evidence presentatiringtrial—as hadearlierinternationalwar crimes
tribunals.

These earlier tribunals looked to a similar set of fadtwag in sum, describepktilities in

fact to determine the existemof an armed conflict. For example, the HamaladiBahlul military

® Hamdan, %8 U.S. a630 (majority op.).
80 Hamdan, 548 U.S. at 598-600p(urality op.).
811d. & 684-87 (Thomes, J., disanting).

82 E g., United Staesv. Hamdan, 801 F. Supp. 2d 1247, 1278 n.63|.C.R. 2011), ev'd on
other grounds696 F.3d 1238[.C. Ar. 2012). See akoBahlul, 820 F.Supp. 2d 1141.
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commssiors cansidered inter alia, “the length, duration, and ingnsty of hodiliti es . . .whethe
and whenthe United Sttes deadedto enploy the conbat capabilities dits amedforces b meet
the alQaedathred, the numbe of pasons kiled orwounded on &h dde, the anountof propety
danmegeon each sde. . . 8 Likewise,courts martial havelooked tobattlefield conditions ike the
deployment of large numbea's of U.S. forces to a battefield, the nunmbe of casualties, natonal
emergenc legidation, executive orders, and the anount d monegy spent in proseauting a conflct
to determine the exsterce d anamed conflict.®*

Additionally, the military commssioris dceferece-based approah to deemining the
existence & hostlities is dealy erroneousbecaise it relies onan interpretation of caseaw the
D.C. Circuit has already explicitly rgeded. According to the military commission®® the Supeme
Courts decision in Ludecke v.Watkins®® commauls “grea deference” for “[t]he decisions nace
by the Legidative and Exeutive branches regarding whethe and when an tamed conflict exists.”
The military commission claraderized Ludecke as implying that the beginning d an amed
conflictis a“pdlitical act.”®’ But the D.C. Circuit already rejedted this irterpretation of Ludecke

inin re Al-Nashin.® According to tie D.C. Circuit, Ludecle is a “case] enphasizing thet the

8 Hamdan, 801 F. Supp. 2d 4278 n.53. SEalsoBahlul, 820 F. Supp. 2d d181.

84 E.g., United Sates v.Reyes, 48 C.M.R. 832A¢my Ct. Crim. App. 1974) United Stdes v.
Shell 7 U.SC.M.A. 646(C.M.A. 1957) United Staesv. Bancoft, 3 U.SC.M.A. 3, 5(C.M.A.
1953)

8 AE502BBBB at9 n.28.
8335 U.S 160 (1948)

87 AE502BBBB at9 n.28 {noting with regard to a‘state of war’ that‘w hakever its nmodes, its
termnation’—and, by mplicaion, its beginning—'‘is a pdliti cd act.” ).

88 835 F.3d 836566.
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deermination of when hodilities end isleft to the politicd branches”® According to the D.C.
Circuit, Ludeckedoesnot “speak directljto when hostilitiedegin.”®® Moreover, accordintp the
D.C. Circuit, Ludecke does not resolve the debatdetweenthe four-dustice plurality and
Justice Thomasin Hamdan v. Rumsfeldover whether the existence of hostilitieds
determined by “a ‘public act’ such as a proclamation or report to Condtess.”

Themilitary commssiorisdeference to thepdliti cd branches’ supposd deeminationthat
hodilities pre-daked the 11 Septembea 2001atacks is the military commisson’s thrd clear error
in AES02BBBB.

7. Oral Argument: Mr. a Baluchi respedfully requests aal argument.

8. Certificate d Conference: The govenment opposs Mr. al Baluchi’s moton requesting

reconsiceraion of the mili tary commissioris ruling in AES02BBBB.

891d. at365.
9|d. & 366 €mphasis in he orginal).
d.
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9. Attachments:

A. Certificate of Service

Very respectfully,

115/l
JAMES G.CONNHELL, Il
Leamned Coursel

11sll
ALKA PRADHAN
Deferse @unsel

141/

MARK E. ANDREU
Capt, USAF
Deferse Wursel

Couns for Mr. al Baluchi
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STERLING R. THOMAS
Lt Cd, USAF

Deferse Wursel

11/l
BENJAMIN R. FARLEY
Deferse @unsel
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CERTIFICATE OF S ERVICE

| certify that on the 24th dayof April 2019 | electronically filed the foregoing

document with the Clerk of the Court and served the foregoing on all counsel of record by email.

IIsl]
JAMESG. CONNELL, I
Learned Counsel
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