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'HIHQVH 5HSO\ WR *RYHUQPHQW 5HVSRQVH WR

0U� DO %DOXFKL¶V 0RWLRQ WR 6FKHGXOH

(YLGHQWLDU\ +HDULQJ 5HJDUGLQJ 3HUVRQDO

-XULVGLFWLRQ

� -DQXDU\ ����

�� 7LPHOLQHVV� 7KLV UHSO\ LV WLPHO\ ILOHG� SHU $(������ �58/��$$$� 5XOLQJ�

�� $UJXPHQW�

7KH PLOLWDU\ FRPPLVVLRQ IRXQG DV D IDFW WKDW 0U� DO %DOXFKL� OLNH 0U� DO +DZVDZL� KDG

UDLVHG D FKDOOHQJH WR WKH PLOLWDU\ FRPPLVVLRQ¶V SHUVRQDO MXULVGLFWLRQ RYHU KLP VXIILFLHQW WR UHTXLUH

WKH JRYHUQPHQW WR SURYH VXFK SHUVRQDO MXULVGLFWLRQ�� 7KH PLOLWDU\ FRPPLVVLRQ GHIHUUHG HYLGHQFH

DQG DUJXPHQW IURP0U� DO %DOXFKL�� KHDUG HYLGHQFH DQG DUJXPHQW IURP0U� DO +DZVDZL� WKHQ UXOHG

DJDLQVW 0U� DO +DZVDZL RQ KLV PRWLRQ WR GLVPLVV LQ $(���%%%% 5XOLQJ�� 7KH JRYHUQPHQW QRZ

DWWHPSWV WR VWUHWFK WKDW UXOLQJ� OLPLWHG E\ LWV WHUPV WR WKH HYLGHQFH DQG DUJXPHQW SUHVHQWHG RQ 0U�

DO +DZVDZL¶V PRWLRQ WR GLVPLVV� LQWR D UXOLQJ RQ 0U� DO %DOXFKL¶V PRWLRQ WR GLVPLVV�

7KH JRYHUQPHQW¶V SULPDU\ DUJXPHQW� WKDW $(���%%%% KDV res judicata SUHFOXVLYH HIIHFW

DJDLQVW 0U� DO %DOXFKL� GRHV QRW VXUYLYH WKH FLWDWLRQ RI D VLQJOH FDVH GHILQLQJ WKH GRFWULQH� $PRQJ

RWKHU IODZV LQ WKH JRYHUQPHQW¶V DSSOLFDWLRQ RI LVVXH SUHFOXVLRQ� WKH PLOLWDU\ FRPPLVVLRQ H[SOLFLWO\

� $(���, 5XOLQJ DW ��

� $(���.. 5XOLQJ�

� $(���%%%% 5XOLQJ�
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DQG SXUSRVHIXOO\ GHQLHG 0U� DO %DOXFKL DQ RSSRUWXQLW\ WR EH KHDUG RQ KLV PRWLRQ WR GLVPLVV� FLWLQJ

FDVH PDQDJHPHQW FRQVLGHUDWLRQV�

3HUVRQDO MXULVGLFWLRQ LV D TXHVWLRQ RI IDFW� 7KH PLOLWDU\ FRPPLVVLRQ UXOHG DJDLQVW 0U� DO

+DZVDZL RQ WKH EDVLV WKDW WKH HYLGHQFH� LQFOXGLQJ 0U� DO +DZVDZL¶V VWDWHPHQWV DQG /HJLVODWLYH

DQG ([HFXWLYH %UDQFK DFWLRQV SUHVHQWHG WR RU VXEMHFW WR MXGLFLDO QRWLFH E\ WKH PLOLWDU\ FRPPLVVLRQ�

MXVWLILHG D ILQGLQJ RI SHUVRQDO MXULVGLFWLRQ XQGHU �� 8�6�&� � ���D���� ,Q RUGHU WR FDUU\ LWV EXUGHQ

RI SURRI� WKH JRYHUQPHQW PXVW SUHVHQW HYLGHQFH RI 0U� DO %DOXFKL¶V DFWLRQV WR SURYH PDWHULDO

VXSSRUW IRU KRVWLOLWLHV RU EHLQJ ³SDUW RI DO 4DHGD´ E\ D SUHSRQGHUDQFH RI WKH HYLGHQFH� 0U� DO

%DOXFKL¶V HYLGHQFH� LQ WXUQ� ZLOO LQFOXGH DGGLWLRQDO /HJLVODWLYH DQG ([HFXWLYH %UDQFK DFWLRQV WKDW

ZLOO UHEXW WKH JRYHUQPHQW¶V FODLP RI KRVWLOLWLHV DULVLQJ RQ RU EHIRUH �� 6HSWHPEHU �����

7KH JRYHUQPHQW¶V DOWHUQDWLYH SRVLWLRQ� WKDW 0U� DO %DOXFKL KDV QRW FOHDUO\ FKDOOHQJHG DOO

DVSHFWV RI WKH JRYHUQPHQW¶V DVVHUWLRQ RI PLOLWDU\ FRPPLVVLRQV¶ SHUVRQDO MXULVGLFWLRQ� FDQQRW

VXUYLYH H[SRVXUH WR WKH UHFRUG� 7KH PLOLWDU\ FRPPLVVLRQ UHMHFWHG WKLV FODLP� ZKHQ WKH JRYHUQPHQW

ILUVW PDGH LW�� DQG LW KDV QRW LPSURYHG ZLWK WLPH� 7KH JRYHUQPHQW¶V UHSUHVHQWDWLRQV RQ �� $XJXVW

����� DQG DJDLQ RQ �� 2FWREHU ����� PDQLIHVW FOHDU XQGHUVWDQGLQJ RI LWV REOLJDWLRQ WR SURYH� LI LW

FKRVH� PDWHULDO VXSSRUW DQG EHLQJ SDUW RI DO 4DHGD LQ DGGLWLRQ WR WKH H[LVWHQFH RI KRVWLOLWLHV�

+RZHYHU� 0U� DO %DOXFKL GRHV DJUHH ZLWK WKH JRYHUQPHQW WKDW WKH PLOLWDU\ FRPPLVVLRQ

VKRXOG QRW DFWXDOO\ KROG DQ HYLGHQWLDU\ KHDULQJ RQ SHUVRQDO MXULVGLFWLRQ XQWLO WKH PLOLWDU\

� $(���, 5XOLQJ DW ��

� $(���(�$(���& �*29� *RYHUQPHQW &RQVROLGDWHG 5HVSRQVH WR 'HIHQVH 0RWLRQV WR 'LVPLVV

DW �� 	 Q���

� 8QRIILFLDO�8QDXWKHQWLFDWHG 7UDQVFULSW RI �� $XJXVW ���� DW ������

� 8QRIILFLDO�8QDXWKHQWLFDWHG 7UDQVFULSW RI �� 2FWREHU ���� DW ���������
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FRPPLVVLRQ¶V RUGHU LQ $(���// LV ILQDOO\ XSKHOG RU RYHUWXUQHG� 7KH JRYHUQPHQW¶V UHVWULFWLRQV

RQ 0U� DO %DOXFKL¶V LQYHVWLJDWLRQ KDYH SURKLELWHG PXFK RI WKH LQYHVWLJDWLRQ KH ZDV HQJDJHG LQ DQG

ZRXOG KDYH SXUVXHG DEVHQW JRYHUQPHQW LQWHUIHUHQFH ± LQYHVWLJDWLRQ WKDW ZRXOG KDYH FRQWULEXWHG

IXUWKHU HYLGHQFH RQ WKH DGPLVVLELOLW\ DQG UHOLDELOLW\ RI WKH -DQXDU\ ���� VWDWHPHQWV� 7KH TXHVWLRQ

RI ZKHWKHU WKH JRYHUQPHQW ZLOO EH DOORZHG WR XVH WKH -DQXDU\ ���� VWDWHPHQWV GHVSLWH UHVWULFWLQJ

GHIHQVH LQYHVWLJDWLRQ LQWR WKHLU DGPLVVLELOLW\ DQG UHOLDELOLW\ LV FULWLFDO WR 0U� DO %DOXFKL¶V SRVLWLRQ

LQ $(��� *LYHQ WKH FRPSUHKHQVLYH QDWXUH RI 0U� DO %DOXFKL¶V PRWLRQ WR GLVPLVV IRU ODFN RI

SHUVRQDO MXULVGLFWLRQ� WKH PLOLWDU\ FRPPLVVLRQ VKRXOG GLUHFW WKH SDUWLHV RQ KRZ WR SURFHHG ZLWK

SUHSDUDWLRQ IRU WKH HYLGHQWLDU\ KHDULQJ�

$� $(���%%%% 5XOLQJ GRHV QRW GLVSRVH RI 0U� DO %DOXFKL¶V PRWLRQ WR GLVPLVV IRU ODFN

RI SHUVRQDO MXULVGLFWLRQ EHFDXVH� DPRQJ RWKHU UHDVRQV� WKH PLOLWDU\ FRPPLVVLRQ GLG

QRW DOORZ KLP WR SDUWLFLSDWH LQ WKH HYLGHQFH DQG DUJXPHQW RYHU SHUVRQDO MXULVGLFWLRQ�

7KH JRYHUQPHQW FODLPV WKDW WKH PLOLWDU\ FRPPLVVLRQ UXOHG RQ 0U� DO %DOXFKL¶V PRWLRQ WR

GLVPLVV IRU ODFN RI SHUVRQDO MXULVGLFWLRQ ZKLOH SURKLELWLQJ KLV SDUWLFLSDWLRQ LQ OLWLJDWLRQ RYHU WKDW

PRWLRQ� $OWKRXJK 0U� DO %DOXFKL VRXJKW WR PRYH IRUZDUG ZLWK KLV SHUVRQDO MXULVGLFWLRQ FKDOOHQJH�

WKH PLOLWDU\ FRPPLVVLRQ GHIHUUHG OLWLJDWLRQ UHJDUGLQJ KLP� LQLWLDOO\� SHQGLQJ FRQVLGHUDWLRQ RI KLV

ZLWQHVV OLVW� DQG� ODWHU� SHQGLQJ ILOLQJ RI D PRWLRQ WR VXSSUHVV�� 7KH PLOLWDU\ FRPPLVVLRQ ZDV

FDUHIXO WR UXOH RQO\ RQ 0U� DO +DZVDZL¶V PRWLRQ WR GLVPLVV� �� ZKLOH UXOLQJ RQ ERWK 0U� DO

+DZVDZL¶V DQG0U� DO %DOXFKL¶V FODLPV UHJDUGLQJ WKH DSSURSULDWH VWDQGDUG IRU HYDOXDWLQJ �� 8�6�&�

� $(���.. 5XOLQJ�

� $(���444 5XOLQJ�

�� $(���%%%% DW ������
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� ����D�����&�� %\ FDUHIXOO\ OLPLWLQJ LWV UXOLQJ WR WKH HYLGHQFH DQG DUJXPHQW SUHVHQWHG� WKH

PLOLWDU\ FRPPLVVLRQ KRQRUHG WKH ³µGHHS�URRWHG KLVWRULF WUDGLWLRQ WKDW HYHU\RQH VKRXOG KDYH KLV

RZQ GD\ LQ FRXUW�¶´�� 7KH PLOLWDU\ FRPPLVVLRQ VKRXOG FRQWLQXH WR UHVSHFW WKH GXH SURFHVV ULJKW WR

EH KHDUG DQG VHW 0U� DO %DOXFKL¶V SRUWLRQ RI WKH $(��� VHULHV IRU DQ HYLGHQWLDU\ KHDULQJ� RQFH WKH

PLOLWDU\ FRPPLVVLRQ KDV UXOHG RQ WKH JRYHUQPHQW¶V PRWLRQ WR UHFRQVLGHU $(���// 5XOLQJ�

Res Judicata 

7KH JRYHUQPHQW¶V SULQFLSDO FODLP LV WKDW ³-XGJH 3RKO¶V OHJDO UXOLQJ WKDW KRVWLOLWLHV H[LVWHG

EHWZHHQ WKH 8QLWHG 6WDWHV DQG DO 4DHGD RQ RU EHIRUH WKH 6HSWHPEHU ��� ���� DWWDFNV LV res judicata

� � � �´�� Res judicata VLPSO\ KDV QR DSSOLFDWLRQ WR WKH SUHVHQW FLUFXPVWDQFHV EHFDXVH WKHUH KDV

EHHQ QR ILQDO MXGJPHQW DJDLQVW HLWKHU WKH 8QLWHG 6WDWHV RU 0U� DO %DOXFKL� ³8QGHU res judicata� D

ILQDO MXGJPHQW RQ WKH PHULWV RI DQ DFWLRQ SUHFOXGHV WKH SDUWLHV RU WKHLU SULYLHV IURP UHOLWLJDWLQJ

LVVXHV WKDW ZHUH RU FRXOG KDYH EHHQ UDLVHG LQ WKDW DFWLRQ�´�� Res judicata ³LV RIWHQ DQDO\]HG IXUWKHU

WR FRQVLVW RI WZR SUHFOXVLRQ FRQFHSWV� µLVVXH SUHFOXVLRQ¶ DQG µFODLP SUHFOXVLRQ�¶´��

�� Taylor v. Sturgell� ��� 8�6� ���� ������ ������ �TXRWLQJ Richards v. Jefferson County� ��� 8�6�
���� ��� ��������

�� $(���'''' �*29� *RYHUQPHQW 5HVSRQVH WR $(���&&&& �$$$� 0U� DO %DOXFKL¶V 0RWLRQ

WR 6FKHGXOH (YLGHQWLDU\ +HDULQJ 5HJDUGLQJ 3HUVRQDO -XULVGLFWLRQ�

�� Allen v. McCurry� ��� 8�6� ��� �� �������
�� Migra v. Warren City School Dist. Bd. of Ed.� ��� 8�6� ��� �� Q�� ������� see also NextWave 
Pers. Communications v. FCC� ��� )��G ���� ��� �'�&� &LU� ������ ³7KH GRFWULQHV RI res judicata
DQG LVVXH SUHFOXVLRQ DUH HDVLO\ FRQIXVHG EHFDXVH WKH WHUP µUHV MXGLFDWD¶ LV RIWHQ XVHG WR HPEUDFH

ERWK GRFWULQHV�´ Novak v. World Bank� ��� )��G ����� ������� �'�&� &LU� ������ ³&ODLP
SUHFOXVLRQ UHIHUV WR WKH HIIHFW RI D MXGJPHQW LQ IRUHFORVLQJ OLWLJDWLRQ RI D PDWWHU WKDW QHYHU KDV EHHQ

OLWLJDWHG� EHFDXVH RI D GHWHUPLQDWLRQ WKDW LW VKRXOG KDYH EHHQ DGYDQFHG LQ DQ HDUOLHU VXLW�´ Migra�
��� 8�6� DW �� Q��� &ODLP SUHFOXVLRQ KDV QR DSSOLFDWLRQ LQ D FULPLQDO FDVH�
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7KH DVSHFW RI res judicata ZKLFK DSSOLHV LQ FULPLQDO FDVHV LV LVVXH SUHFOXVLRQ� DOVR NQRZQ

DV FROODWHUDO HVWRSSHO��� &ROODWHUDO HVWRSSHO� ZKLFK LQ D FULPLQDO FDVH DULVHV IURP WKH 'RXEOH

-HRSDUG\ &ODXVH� ³PHDQV VLPSO\ WKDW ZKHQ DQ LVVXH RI XOWLPDWH IDFW KDV RQFH EHHQ GHWHUPLQHG E\

D YDOLG DQG ILQDO MXGJPHQW� WKDW LVVXH FDQQRW DJDLQ EH OLWLJDWHG EHWZHHQ WKH VDPH SDUWLHV LQ DQ\

IXWXUH ODZVXLW�´�� ³&ROODWHUDO HVWRSSHO GRHV QRW DSSO\ ZKHUH WKH SDUW\ DJDLQVW ZKRP DQ HDUOLHU

FRXUW GHFLVLRQ LV DVVHUWHG GLG QRW KDYH D IXOO DQG IDLU RSSRUWXQLW\ WR OLWLJDWH WKH FODLP RU LVVXH

GHFLGHG E\ WKH ILUVW FRXUW�´��

$V WKH GHILQLWLRQ RI res judicata PDNHV SODLQ� ³2QH QHFHVVDU\ HOHPHQW RI ERWK GRFWULQHV LV

WKH H[LVWHQFH RI D SULRU YDOLG DQG ILQDO MXGJPHQW UHVROYLQJ D SDUWLFXODU LVVXH RU FODLP�´�� 7KH GHQLDO

RI 0U� DO +DZVDZL¶V PRWLRQ WR GLVPLVV LV D FODVVLF GHWHUPLQDWLRQ RI DQ LQWHUORFXWRU\ LVVXH��� QRW D

ILQDO MXGJPHQW��� :KHUH ³QR ILQDO MXGJPHQW KDV EHHQ HQWHUHG�´ ³DSSOLFDWLRQ RI WKHVH GRFWULQHV

PXVW EH UHMHFWHG�´��

)XUWKHUPRUH� WKHUH LV QR VXSSRUW LQ WKH ODZ IRU DSSOLFDWLRQ RI FROODWHUDO HVWRSSHO E\ WKH

JRYHUQPHQW DJDLQVW D GHIHQGDQW� &ROODWHUDO HVWRSSHO LQ FULPLQDO FDVHV LV ³QRW D µWZR�HGJHG

�� Ashe v. Swenson� ��� 8�6� ���� ��� �������
�� Id.
�� Allen� ��� 8�6� DW ����
�� Nattah v. Bush� ��� )� 6XSS� �G ���� ��� �'�'�&� ������ see also Turner v. District of Columbia�
��� )� 6XSS� �G ��� �� �'�'�&� ����� �³$ FULWLFDO HOHPHQW RI res judicata²DQG RQH WKDW LV PLVVLQJ
KHUH²LV D GHFLVLRQ RU ILQDO MXGJPHQW RQ WKH PHULWV�´��

�� United States v. Oliver� ��0�-� ���� ��� �&�$�$�)� ����� �³-XULVGLFWLRQ LV DQ LQWHUORFXWRU\ LVVXH�
WR EH GHFLGHG E\ WKH PLOLWDU\ MXGJH� ZLWK WKH EXUGHQ SODFHG RQ WKH *RYHUQPHQW WR SURYH MXULVGLFWLRQ

E\ D SUHSRQGHUDQFH RI WKH HYLGHQFH�´��

�� United States v. Hollywood Motor Car Company� ��� 8�6� ���� ������ �������
�� Nattah� ��� )� 6XSS� �G DW ����
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VZRUG�¶´�� %HFDXVH FROODWHUDO HVWRSSHO LQ FULPLQDO FDVHV DULVHV IURP WKH 'RXEOH -HRSDUG\ &ODXVH�

LW PD\ RQO\ EH DVVHUWHG DV DQ DIILUPDWLYH GHIHQVH E\ D GHIHQGDQW DJDLQVW D IXWXUH SURVHFXWLRQ���

Opportunity to be heard 

,W LV SRVVLEOH WKDW WKH JRYHUQPHQW PHDQW res judicata DV D VRUW RI DQDORJ\� DV RSSRVHG WR WKH

DFWXDO OHJDO GRFWULQH� (YHQ DV DQ DQDORJ\� WKH SULQFLSOHV ZKLFK JRYHUQ FROODWHUDO HVWRSSHO

GHPRQVWUDWH ZK\ WKH JRYHUQPHQW¶V FODLP WKDW WKH GHQLDO RI 0U� DO +DZVDZL¶V PRWLRQ WR GLVPLVV

³DSSOLHV WR DOO RI WKH $FFXVHG IRU SXUSRVHV RI DQ\ MXULVGLFWLRQDO FKDOOHQJH´�� PXVW IDLO� &ROODWHUDO

HVWRSSHO SULQFLSOHV HQVKULQH WKH ³µGHHS�URRWHG KLVWRULF WUDGLWLRQ WKDW HYHU\RQH VKRXOG KDYH KLV RZQ

GD\ LQ FRXUW�¶´�� 0U� DO %DOXFKL KDV VLPSO\ QRW \HW KDG WKH RSSRUWXQLW\ WR EH KHDUG RQ WKH TXHVWLRQ

RI ZKHWKHU WKLV PLOLWDU\ FRPPLVVLRQ KDV SHUVRQDO MXULVGLFWLRQ RYHU KLP� LQFOXGLQJ WKH TXHVWLRQ RI

ZKHWKHU KH ³SXUSRVHIXOO\ DQG PDWHULDOO\ VXSSRUWHG KRVWLOLWLHV DJDLQVW WKH 8QLWHG 6WDWHV RU LWV

FRDOLWLRQ SDUWQHUV�´��

'HVSLWH KLV GLOLJHQW HIIRUW� WKH PLOLWDU\ FRPPLVVLRQ KDV QHYHU JUDQWHG 0U� DO %DOXFKL DQ

RSSRUWXQLW\ WR OLWLJDWH KLV FODLP WKDW WKH PLOLWDU\ FRPPLVVLRQ ODFNV SHUVRQDO MXULVGLFWLRQ RYHU KLP�

2Q WKH FRQWUDU\� WKH PLOLWDU\ FRPPLVVLRQ H[SOLFLWO\ DQG SXUSRVHIXOO\ H[FOXGHG 0U� DO %DOXFKL DV D

�� United States v. Smith� � 8�6�&�0�$� ���� ��� �&�0�$� ������
�� See Bravo-Fernandez v. United States� ��� 6� &W� ���� ��� ������� Yeager v. United States� ���
8�6� ���� ��� ������� Ashe� ��� 8�6� DW ���� United States v. Oppenheimer� ��� 8�6� ��� ��
������� United States v. Doughty� �� 8�6�&�0�$� ���� ��� �&�0�$� ������ Smith� � 8�6�&�0�$�
DW ���� *HQHUDOO\� RQO\ D IRUPHU SDUW\ PD\ DVVHUW FROODWHUDO HVWRSSHO DJDLQVW WKH JRYHUQPHQW�

United States v. Mendoza� ��� 8�6� ���� ������ ������ �GHFOLQLQJ WR H[WHQG WKH DEROLWLRQ RI WKH
PXWXDOLW\ GRFWULQH WR WKH JRYHUQPHQW LQ FLYLO FDVHV��

�� $(���'''' DW ��

�� Taylor� ��� 8�6� DW ������ �TXRWLQJ Richards v. Jefferson County� ��� 8�6� ���� ��� ��������
�� �� 8�6�&� � ���D����%�
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SDUW\ WR WKH VXEVWDQWLYH PRWLRQ WR GLVPLVV OLWLJDWLRQ� FLWLQJ FDVH PDQDJHPHQW FRQFHUQV� 7R ELQG

0U� DO %DOXFKL WR D GHFLVLRQ RQ ZKLFK KH FRXOG QRW EH KHDUG ZRXOG YLRODWH WKH PRVW EDVLF SULQFLSOH

RI GXH SURFHVV²QRWLFH DQG DQ RSSRUWXQLW\ WR EH KHDUG���

,QGHHG� GXULQJ WKH FRXUVH RI WKH OLWLJDWLRQ FRQFHUQLQJ MXULVGLFWLRQ DQG KRVWLOLWLHV� EURDGO\�

WR GDWH� DOO UHOHYDQW SDUWLHV²0U� DO %DOXFKL� 0U� +DZVDZL� WKH JRYHUQPHQW� DQG HYHQ WKH PLOLWDU\

FRPPLVVLRQ²KDYH UHFRJQL]HG WKDW 0U� DO %DOXFKL DQG 0U� +DZVDZL¶V KRVWLOLWLHV�EDVHG SHUVRQDO

MXULVGLFWLRQ FKDOOHQJHV DUH ZKROO\ GLVWLQFW� 7KDW LV ZK\ WKH PLOLWDU\ FRPPLVVLRQ VHSDUDWHG 0U� DO

%DOXFKL DQG 0U� +DZVDZL¶V FKDOOHQJHV ERWK SURFHGXUDOO\ DQG VXEVWDQWLYHO\� UHTXLULQJ WKH

JRYHUQPHQW WR UHVSRQG WR WKHLU SOHDGLQJV LQGLYLGXDOO\ DQG HVWDEOLVKLQJ LQGLYLGXDOL]HG HYLGHQWLDU\

KHDULQJV�

2Q � )HEUXDU\ ����� 0U� DO +DZVDZL VXEPLWWHG $(��� �0$+� 'HIHQVH0RWLRQ WR 'LVPLVV

IRU /DFN RI 6XEMHFW 0DWWHU -XULVGLFWLRQ 'XH WR WKH $EVHQFH RI +RVWLOLWLHV� $V WKH QDPH LPSOLHV�

WKLV PRWLRQ FKDOOHQJHG WKH PLOLWDU\ FRPPLVVLRQ¶V VXEMHFW PDWWHU MXULVGLFWLRQ UDWKHU WKDQ LWV

SHUVRQDO MXULVGLFWLRQ� $W D KHDULQJ RQ �� 0DUFK ����� WKH PLOLWDU\ FRPPLVVLRQ VHSDUDWHG WKH

SURFHGXUDO TXHVWLRQ RI ZKHWKHU D GHIHQGDQW FRXOG FKDOOHQJH MXULVGLFWLRQ SUHWULDO IURP WKH RWKHU

LVVXHV UDLVHG E\ WKH PRWLRQ���

�� Parklane Hosiery Co. v. Shore� ��� 8�6� ���� ��� Q� � ������ �³,W LV D YLRODWLRQ RI GXH SURFHVV
IRU D MXGJPHQW WR EH ELQGLQJ RQ D OLWLJDQW ZKR ZDV QRW D SDUW\ RU D SULY\ DQG WKHUHIRUH KDV QHYHU

KDG DQ RSSRUWXQLW\ WR EH KHDUG�´�� see also Blonder-Tongue Labs. v. University of Illinois Found.�
��� 8�6� ���� ��� ������ �³'XH SURFHVV SURKLELWV HVWRSSLQJ >D QRQ�SDUW\@ GHVSLWH RQH RU PRUH

H[LVWLQJ DGMXGLFDWLRQV RI WKH LGHQWLFDO LVVXH ZKLFK VWDQG VTXDUHO\ DJDLQVW WKHLU SRVLWLRQ�´��

�� 8QRIILFLDO�8QDXWKHQWLFDWHG 7UDQVFULSW RI �� 0DUFK ���� DW ���������
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0U� DO %DOXFKL GLYHUJHG IURP 0U� DO +DZVDZL¶V SRVLWLRQ� DQG DUJXHG EDVHG RQ United 

States v. Nashiri �� WKDW D SUHWULDO FKDOOHQJH WR PLOLWDU\ FRPPLVVLRQV MXULVGLFWLRQ VRXQGHG LQ

SHUVRQDO MXULVGLFWLRQ XQGHU � ���D��� UDWKHU WKDQ MXULVGLFWLRQ RYHU WKH RIIHQVH XQGHU � ���S�F����

$W WKH WLPH� 0U� DO %DOXFKL EULHIHG RQO\ WKH SURFHGXUDO TXHVWLRQ RI WKH QDWXUH RI DQG EXUGHQ

DVVRFLDWHG ZLWK WKH MXULVGLFWLRQDO FKDOOHQJH� EXW DOVR PDGH FOHDU KH FKDOOHQJHG DOO DVSHFWV RI

SHUVRQDO MXULVGLFWLRQ���

0U� DO +DZVDZL DOVR ILOHG $(��� �0$+� 'HIHQVH 0RWLRQ WR 'LVPLVV IRU /DFN RI 3HUVRQDO

-XULVGLFWLRQ 'XH WR WKH $EVHQFH RI +RVWLOLWLHV� 0U� DO %DOXFKL GLG QRW GHFOLQH MRLQGHU� EXW ILOHG D

VHSDUDWH SRVLWLRQ FKDOOHQJLQJ WKH SHUVRQDO MXULVGLFWLRQ RI WKH PLOLWDU\ FRPPLVVLRQ RYHU KLP DQG

UHTXHVWLQJ DGGLWLRQDO UHOLHI��� 7KH JRYHUQPHQW FODLPHG LQ UHVSRQVH WKDW LW ZDV QRW UHTXLUHG WR

SURYH SHUVRQDO MXULVGLFWLRQ SULRU WR WULDO EHFDXVH WKH H[LVWHQFH RI KRVWLOLWLHV ZDV ³D PDWWHU RI ODZ�´��

2Q �� 0D\ ����� 0U� DO +DZVDZL DUJXHG ERWK WKH VXEMHFW PDWWHU DQG SHUVRQDO MXULVGLFWLRQ

FKDOOHQJHV��� EXW 0U� DO %DOXFKL DGGUHVVHG RQO\ WKH SURFHGXUDO TXHVWLRQ RI ZKHWKHU WKH PLOLWDU\

�� ��� )� 6XSS� �G ���� �&�0�&�5� ������

�� $(���' �$$$�0U� DO %DOXFKL¶V 1RWLFH RI 'HFOLQDWLRQ RI -RLQGHU DQG0RWLRQ WR &RQVLGHU 2WKHU

$UJXPHQWV RU IRU 2WKHU 5HOLHI 5HJDUGLQJ $(��� �0$+��

�� Id. DW �� 0U� 0RKDPPDG� 0U� ELQ µ$WDVK� DQG 0U� ELQ DO 6KLEK GHFOLQHG MRLQGHU WR $(���
DOWRJHWKHU� $(����� �58/� �$$$ :%$ 5%6 .60� 5XOLQJ�

�� $(���% �.60� $$$� 0U� DO %DOXFKL DQG 0U� 0RKDPPDG¶V -RLQW 1RWLFH RI 'HFOLQDWLRQ RI

-RLQGHU DQG 0RWLRQ WR &RQVLGHU 2WKHU $UJXPHQWV RU IRU 2WKHU 5HOLHI� 0U� 0RKDPPDG LQLWLDOO\

MRLQHG 0U� DO %DOXFKL¶V SOHDGLQJ� EXW ODWHU GHFOLQHG MRLQGHU WR $(���� 8QRIILFLDO�8QDXWKHQWLFDWHG

7UDQVFULSW RI �� 0D\ ���� >7� �������@ DW ������ 0U� ELQ µ$WDVK DQG 0U� ELQ DO 6KLEK GHFOLQHG

MRLQGHU WR $(��� DV ZHOO� $(���$ �:%$� 'HIHQVH 0RWLRQ WR 'HFOLQH -RLQGHU WR $(��� �0$+�

0U� DO +DZVDZL¶V 0RWLRQ WR 'LVPLVV IRU /DFN RI 3HUVRQDO -XULVGLFWLRQ 'XH WR WKH $EVHQFH RI

+RVWLOLWLHV� $(���+ �5%6� 'HIHQVH 1RWLFH RI 1RQ -RLQGHU WR $(��� �0$+��

�� E.g.� $(���(�$(���& �*29� *RYHUQPHQW &RQVROLGDWHG 5HVSRQVH WR 'HIHQVH 0RWLRQV WR
'LVPLVV DW ���

�� $(���, DW �� see 7� ������� DW ���������
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FRPPLVVLRQ VKRXOG KHDU D SUHWULDO FKDOOHQJH WR SHUVRQDO MXULVGLFWLRQ��� 7KH PLOLWDU\ FRPPLVVLRQ

UXOHG WKDW WKH GHIHQGDQWV FRXOG QRW FKDOOHQJH VXEMHFW PDWWHU MXULVGLFWLRQ SUHWULDO��� EXW FRXOG

FKDOOHQJH SHUVRQDO MXULVGLFWLRQ���

7KH PLOLWDU\ FRPPLVVLRQ IRXQG DV D IDFW WKDW ³WKH 'HIHQVH KDV UDLVHG D FRORUDEOH LVVXH DV

WR ZKHWKHU MXULVGLFWLRQ RYHU WKH $FFXVHG KDV EHHQ VXIILFLHQWO\ HVWDEOLVKHG�´ EXW GLVWLQJXLVKHG

EHWZHHQ WKH �� 0D\ ���� VXEVWDQWLYH DUJXPHQW RI 0U� DO +DZVDZL DQG WKH SURFHGXUDO DUJXPHQWV

RI 0U� DO %DOXFKL��� )ROORZLQJ Nashiri DQG WKH SODLQ ODQJXDJH RI WKH ���� 0&$� WKH PLOLWDU\

FRPPLVVLRQ RUGHUHG ³D SUHWULDO HYLGHQWLDU\ KHDULQJ WR GHWHUPLQH ZKHWKHU LW PD\ SURSHUO\ H[HUFLVH

SHUVRQDO MXULVGLFWLRQ RYHU´ 0U� DO +DZVDZL DQG 0U� DO %DOXFKL��� 5HMHFWLQJ WKH JRYHUQPHQW¶V

DUJXPHQW WKDW IDFWV ZHUH LUUHOHYDQW� WKH PLOLWDU\ FRPPLVVLRQ KHOG� ³,Q WKDW KHDULQJ� WKH

*RYHUQPHQW ZLOO EHDU WKH EXUGHQ RI SURYLQJ DQ\ IDFWV SUHUHTXLVLWH WR WKH SHUVRQDO MXULVGLFWLRQ RI

WKH &RPPLVVLRQ E\ D SUHSRQGHUDQFH RI WKH HYLGHQFH�´��

7KH PLOLWDU\ FRPPLVVLRQ HVWDEOLVKHG SURFHGXUHV IRU ILOLQJ ZLWQHVV OLVWV��� 7KH JRYHUQPHQW

VWDWHG LWV LQWHQW WR FDOO ZLWQHVVHV UHJDUGLQJ DOOHJHG VWDWHPHQWV RI WKH GHIHQGDQWV WR )%,�'2'

LQWHUURJDWLRQ WHDPV LQ -DQXDU\ �������

�� Id. DW ����������
�� $(���, 5XOLQJ�

�� $(���, 5XOLQJ�

�� Id. DW ��
�� Id. DW ��
�� Id. DW ��
�� Id. 
�� $(���. �*29� *RYHUQPHQW 1RWLFH RI :LWQHVVHV 'HPRQVWUDWLQJ 3HUVRQDO -XULVGLFWLRQ RYHU WKH

$FFXVHG�
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0U� DO %DOXFKL SDUWHG FRPSDQ\ ZLWK 0U� DO +DZVDZL RQ WKH HYLGHQWLDU\ DV ZHOO DV OHJDO

DSSURDFK WR WKH PRWLRQ WR GLVPLVV IRU ODFN RI SHUVRQDO MXULVGLFWLRQ� 0U� DO +DZVDZL SURSRVHG RQO\

RQH ZLWQHVV��� DQG HOHFWHG QRW WR FKDOOHQJH WKH DGPLVVLELOLW\ RI WKH VWDWHPHQWV WKH JRYHUQPHQW

LQWHQGHG WR XVH WR SURYH SHUVRQDO MXULVGLFWLRQ RWKHU WKDQ RQ UHOHYDQFH JURXQGV���

0U� DO %DOXFKL¶V FKDOOHQJH WR SHUVRQDO MXULVGLFWLRQ LV PXFK PRUH FRPSUHKHQVLYH� 0U� DO

%DOXFKL RSSRVHG WKH JRYHUQPHQW¶V DQQRXQFHG LQWHQWLRQ WR DGPLW WKH UHVXOW RI WKH -DQXDU\ ����

LQWHUURJDWLRQV� �� DQG QRWLFHG D VXEVWDQWLDO QXPEHU RI ZLWQHVVHV RQ WKH TXHVWLRQV RI WKH

DGPLVVLELOLW\ RI 0U� DO %DOXFKL¶V DOOHJHG VWDWHPHQWV DV ZHOO DV WKH H[LVWHQFH RI DQ DUPHG FRQIOLFW

EHWZHHQ DO 4DHGD DQG WKH 8QLWHG 6WDWHV SULRU WR � 2FWREHU �������

$W RUDO DUJXPHQW� WKH PLOLWDU\ FRPPLVVLRQ FRQVLGHUHG WKHVH SRVLWLRQV VXIILFLHQWO\ GLVWLQFW

WKDW LW GLUHFWHG WKH JRYHUQPHQW WR UHVSRQG VHSDUDWHO\ WR HDFK SRVLWLRQ��� 7KH JRYHUQPHQW DOVR

FRQVLGHUHG WKH PRWLRQV WR GLVPLVV RI 0U� DO +DZVDZL DQG 0U� DO %DOXFKL WR EH GLVWLQFW� 7KH

JRYHUQPHQW RQ �� $XJXVW ���� DUJXHG WKDW ³WKH WZR GLIIHUHQW PRWLRQV´ SXW IRUZDUG E\ 0U� DO

%DOXFKL DQG 0U� DO +DZVDZL ZHUH ³WZR GLIIHUHQW WKLQJV� 0U� &RQQHOO¶V PRWLRQ LV PRUH RI D

WUDGLWLRQDO SHUVRQDO MXULVGLFWLRQ FKDOOHQJH ZKHUH KH¶V FKDOOHQJLQJ WKH H[LVWHQFH RI KRVWLOLWLHV DV

ZHOO DV WKH IDFWV WKDW KLV FOLHQW ZDV DQ DOLHQ HQHP\ EHOOLJHUHQW LQ WKDW KH LV DUJXLQJ WKDW KH GLGQ¶W

VXSSRUW WKH KRVWLOLWLHV DJDLQVW WKH 8QLWHG 6WDWHV � � � �´ �� 7KH JRYHUQPHQW¶V SRVLWLRQ LQ

�� $(���/ �0$+� 0U� DO +DZVDZL¶V :LWQHVV /LVW IRU WKH $XJXVW ���� +HDULQJV�

�� 8QRIILFLDO�8QDXWKHQWLFDWHG 7UDQVFULSW RI �� $XJXVW ���� DW ���������

�� See, e.g.� 7� ������� DW ��������� ��������� 8QRIILFLDO�8QDXWKHQWLFDWHG 7UDQVFULSW RI ��
-DQXDU\ ���� DW ���������

�� $(���- �$$$� 0U� DO %DOXFKL¶V /LVW RI 3RWHQWLDO :LWQHVVHV IRU 3HUVRQDO -XULVGLFWLRQ +HDULQJ�

�� 7� ������� DW ������

�� Id. DW ������
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$(���'''' WKDW WKH PLOLWDU\ FRPPLVVLRQ VKRXOG GHIHU VFKHGXOLQJ DQ HYLGHQWLDU\ KHDULQJ

SHQGLQJ UHVROXWLRQ RI $(���// LV DOVR D UHFRJQLWLRQ RI 0U� DO %DOXFKL¶V GLVWLQFW SRVLWLRQ WKDW

$(��� UHTXLUHV DGMXGLFDWLRQ RI WKH DGPLVVLELOLW\ RI WKH -DQXDU\ ���� VWDWHPHQWV� D SRVLWLRQ QRW

VKDUHG E\ 0U� DO +DZVDZL�

)ROORZLQJ WKH JRYHUQPHQW¶V DUJXPHQW DERXW WKH GLVWLQFWLRQV EHWZHHQ WKH WZR PRWLRQV� WKH

PLOLWDU\ FRPPLVVLRQ H[SODLQHG WKDW LW ZRXOG QRW KROG RWKHU GHIHQGDQWV UHVSRQVLEOH IRU WKH OLWLJDWLRQ

SRVLWLRQ RI 0U� DO +DZVDZL� 7KH PLOLWDU\ FRPPLVVLRQ VDLG� ³ZLWK ILYH DFFXVHG� >ZH DUH@ DOZD\V

JRLQJ WR FRPH WR WKH LVVXH� GRHV LW DSSO\ WR DOO ILYH RU RQO\ RQH� 7KHVH DUH SHUVRQDO MXULVGLFWLRQ

LVVXHV � � � � 0U� DO +DZVDZL¶V WDNHQ D SRVLWLRQ WKDW¶V GLIIHUHQW IURP0U� &RQQHOO¶V SRVLWLRQ� VR ,¶P

QRW LPSXWLQJ WKDW WR DQ\ERG\ HOVH¶V SRVLWLRQ� LI WKDW¶V NLQG RI ZKDW \RX¶UH DVNLQJ PH�´��

0U� DO %DOXFKL¶V H[FOXVLRQ IURP WKH SHUVRQDO MXULVGLFWLRQ OLWLJDWLRQ ZDV LPSRVHG RQ KLP�

QRW LQYLWHG� $OWKRXJK 0U� DO %DOXFKL GLG QRW FKRRVH WKH WLPLQJ RI WKH SHUVRQDO MXULVGLFWLRQ

OLWLJDWLRQ� DQG LQLWLDOO\ RSSRVHG LW��� E\ $XJXVW ���� KH PDGH FOHDU WKDW KH ZDV UHDG\ WR SURFHHG

ZLWK KLV SHUVRQDO MXULVGLFWLRQ FKDOOHQJH��� 7KH JRYHUQPHQW RSSRVHG VRPH RI 0U� DO %DOXFKL¶V

�� Id. DW ���������
�� $(����� �0)/��$$$� 0U� DO %DOXFKL¶V 0RWLRQ WR ([WHQG 7LPH WR )LOH -RLQGHU WR $(���

�0$+��

�� 7� ������� DW ��������� ��������� 8QRIILFLDO�8QDXWKHQWLFDWHG 7UDQVFULSW RI �� 2FWREHU ����

DW ����� �³:H VD\ WKDW ZH VKRXOG KDYH WKH KHDULQJ� ZH DUH SUHSDUHG WR GR LW LQ 'HFHPEHU�´�� 7KH

JRYHUQPHQW FODLPV WKDW 0U� DO %DOXFKL ³VSHQW PRVW RI ���� DQG ���� DWWHPSWLQJ WR GHOD\ WU\LQJ

WKH LVVXH >RI SHUVRQDO MXULVGLFWLRQ@ DV ORQJ DV SRVVLEOH�´ $(���'''' DW ��� 7KH UHFRUG UHEXWV

WKLV FODLP� $OWKRXJK 0U� DO %DOXFKL LQLWLDOO\ RSSRVHG OLWLJDWLQJ SHUVRQDO MXULVGLFWLRQ ZKLOH

KRVWLOLWLHV GLVFRYHU\ LVVXHV ZHUH VWLOO SHQGLQJ� DV HDUO\ DV $XJXVW ����� KH LQIRUPHG WKH PLOLWDU\

FRPPLVVLRQ WKDW KH ZDV UHDG\ WR SURFHHG� 7� ������� DW ���������
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ZLWQHVVHV��� DQG 0U� DO %DOXFKL ODLG RXW KLV WKHRU\ RI GHIHQVH DQG VXSSRUW IRU KLV ZLWQHVV OLVW LQ

FRQVLGHUDEOH GHWDLO���

$IWHU WKH SDUWLHV DUJXHG WKHLU ZLWQHVV OLVWV��� WKH PLOLWDU\ FRPPLVVLRQ JUDQWHG WKH ZLWQHVV

OLVWV RI WKH JRYHUQPHQW DQG 0U� DO +DZVDZL� EXW GHIHUUHG GHFLVLRQ RQ 0U� DO %DOXFKL¶V ZLWQHVV

OLVW��� $V WKH PLOLWDU\ FRPPLVVLRQ IRXQG LQ $(���%%%%� WKLV DFWLRQ ³GHIHUUHG OLWLJDWLRQ UHJDUGLQJ

0U� $OL SHQGLQJ FRQVLGHUDWLRQ RI KLV UHTXHVWHG ZLWQHVVHV�´�� )URP �� 2FWREHU ���� IRUZDUG� 0U�

DO %DOXFKL QR ORQJHU KDG WKH RSSRUWXQLW\ WR EH KHDUG RQ WKH VXEVWDQFH RI KLV FKDOOHQJH WR WKH

PLOLWDU\ FRPPLVVLRQ¶V SHUVRQDO MXULVGLFWLRQ�

0U� DO %DOXFKL DOVR GLG QRW KDYH WKH RSSRUWXQLW\ WR EH KHDUG DW WKH HYLGHQWLDU\ KHDULQJ RQ

WKH PLOLWDU\ FRPPLVVLRQ¶V SHUVRQDO MXULVGLFWLRQ RYHU 0U� DO +DZVDZL� $V WKH PLOLWDU\ FRPPLVVLRQ

ODWHU IRXQG� ³(YLGHQFH DQG DUJXPHQW pertaining to Mr. al Hawsawi ZHUH SUHVHQWHG GXULQJ WKH

&RPPLVVLRQ KHDULQJV LQ 'HFHPEHU �����´�� 7KH JRYHUQPHQW GLG QRW SXW RQ HYLGHQFH ZLWK UHVSHFW

�� $(���2 �*29� *RYHUQPHQW &RQVROLGDWHG 5HVSRQVH WR $(���/ �0$+� DQG $(���- �$$$��

7KH PLOLWDU\ FRPPLVVLRQ RUGHUHG WKH SDUWLHV WR SURGXFH DGGLWLRQDO LQIRUPDWLRQ UHODWLQJ WR WKHLU

ZLWQHVV OLVWV� $(���9 7ULDO &RQGXFW 2UGHU�

�� $(���< �$$$� 0U� DO %DOXFKL¶V &RPELQHG 5HVSRQVH WR $(���9 7ULDO &RQGXFW 2UGHU DQG

5HSO\ WR $(���2 *RYHUQPHQW¶V &RQVROLGDWHG 5HVSRQVH WR $(���/ �0$+� DQG $(���- �$$$�

:LWQHVV /LVW IRU 3HUVRQDO -XULVGLFWLRQ +HDULQJV�

�� 7� �������� DW ����������� 2IILFLDO�8QDXWKHQWLFDWHG 7UDQVFULSW RI �� 2FWREHU ���� DW ������

���

�� $(���.. 5XOLQJ� see also 7� �������� DW ������
�� $(���%%%% DW ��

�� Id. �HPSKDVLV DGGHG�� see 8QRIILFLDO�8QDXWKHQWLFDWHG 7UDQVFULSW RI � 'HFHPEHU ���� DW ������
���� 8QRIILFLDO�8QDXWKHQWLFDWHG 7UDQVFULSW RI � 'HFHPEHU ���� DW ����������

8QRIILFLDO�8QDXWKHQWLFDWHG 7UDQVFULSW RI � 'HFHPEHU ���� DW �����������

2IILFLDO�8QDXWKHQWLFDWHG 7UDQVFULSW RI � 'HFHPEHU ���� DW ��������� 8QRIILFLDO�8QDXWKHQWLFDWHG

7UDQVFULSW RI � 'HFHPEHU ���� DW ���������� 2IILFLDO�8QDXWKHQWLFDWHG 7UDQVFULSW RI � 'HFHPEHU

���� DW ���������
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WR 0U� DO %DOXFKL� DQG 0U� DO %DOXFKL GLG QRW KDYH WKH RSSRUWXQLW\ WR SDUWLFLSDWH LQ WKH KHDULQJ�

ZLWK WKH H[FHSWLRQ RI H[DPLQLQJ 'U� :DWWV VR KH GLG QRW KDYH WR UHWXUQ IRU FURVV�H[DPLQDWLRQ���

0U� DO %DOXFKL GLG QRW SUHVHQW HYLGHQFH� DQG GLG QRW DUJXH RQ WKH LVVXH RI ZKHWKHU WKH PLOLWDU\

FRPPLVVLRQ SRVVHVVHG SHUVRQDO MXULVGLFWLRQ RYHU DQ\ GHIHQGDQW�

$V D VFKHGXOLQJ PDWWHU DW WKH DO +DZVDZL SHUVRQDO MXULVGLFWLRQ KHDULQJ� WKH PLOLWDU\

FRPPLVVLRQ GLUHFWHG WKH JRYHUQPHQW DQG 0U� DO %DOXFKL WR ILOH VXSSOHPHQWDO EULHIV RQ KLV ZLWQHVV

OLVW� ZLWK WKH LQWHQWLRQ RI EHJLQQLQJ WR WDNH ZLWQHVV WHVWLPRQ\ LQ 0DUFK ������� 7KH PLOLWDU\

FRPPLVVLRQ PDGH FOHDU WKDW LW LQWHQGHG WR EHJLQ ZLWK ZLWQHVVHV UHJDUGLQJ WKH -DQXDU\ ����

VWDWHPHQWV EHIRUH SURFHHGLQJ WR ZLWQHVVHV UHJDUGLQJ KRVWLOLWLHV���

2WKHU WKDQ H[DPLQLQJ 3URIHVVRU :DWWV DV D PDWWHU RI FRQYHQLHQFH� WKH RQO\ UHPDLQLQJ SDUW

RI WKH $(��� OLWLJDWLRQ 0U� DO %DOXFKL SDUWLFLSDWHG LQ ZDV UHVSRQGLQJ WR WKH JRYHUQPHQW¶V

$(���--- �*29� *RYHUQPHQW 0RWLRQ WR $GRSW D /HJDO 6WDQGDUG WR 'HWHUPLQH :KDW &RQVWLWXWHV

³3DUW RI DO 4DHGD´ IRU 3XUSRVHV RI (VWDEOLVKLQJ -XULVGLFWLRQ��� 7KLV PRWLRQ DGGUHVVHG RQO\ WKH

SURFHGXUDO TXHVWLRQ RI WKH DSSOLFDWLRQ RI � ���D����&�� QRW WKH VXEVWDQFH RI ZKHWKHU WKH PLOLWDU\

FRPPLVVLRQ SRVVHVVHG SHUVRQDO MXULVGLFWLRQ RYHU DQ\ GHIHQGDQW�

�� 7� ������� DW ���������

�� 7� ������� DW ��������� 7KH SDUWLHV ILOHG DGGLWLRQDO EULHIV DV GLUHFWHG� $(���- �$$$ 6XS��

0U� DO %DOXFKL¶V 8SGDWHG /LVW RI 3RWHQWLDO :LWQHVV /LVW IRU 3HUVRQDO -XULVGLFWLRQ +HDULQJV�

$(���111 �*29� *RYHUQPHQW 5HVSRQVH WR 0U� DO %DOXFKL¶V 8SGDWHG /LVW RI 3RWHQWLDO :LWQHVV

/LVW IRU 3HUVRQDO -XULVGLFWLRQ +HDULQJV�

�� 7� ������� DW ���������

�� See $(���2222 �$$$� 0U� DO %DOXFKL¶V 5HVSRQVH WR *RYHUQPHQW 0RWLRQ WR $GRSW D /HJDO
6WDQGDUG WR 'HWHUPLQH :KDW &RQVWLWXWHV ³3DUW RI DO 4DHGD´ IRU 3XUSRVHV RI (VWDEOLVKLQJ

-XULVGLFWLRQ�
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,Q -DQXDU\ ����� 0U� DO %DOXFKL DQG WKH JRYHUQPHQW DJDLQ DUJXHG KLV ZLWQHVV OLVW� LQFOXGLQJ

0U� DO %DOXFKL¶V SURSRVHG FRPSURPLVH� �� $ VXEVWDQWLDO IRFXV RI WKH DUJXPHQW ZDV WKH

JRYHUQPHQW¶V FODLP WKDW WKH PLOLWDU\ FRPPLVVLRQ VKRXOG KHDU REMHFWLRQV WR DGPLVVLELOLW\ RI

VWDWHPHQWV VHSDUDWHO\ IURP DQG SULRU WR WKH SHUVRQDO MXULVGLFWLRQ KHDULQJ� �� 7KH PLOLWDU\

FRPPLVVLRQ DFFHSWHG WKLV DUJXPHQW� DQG GHIHUUHG OLWLJDWLRQ RQ 0U� DO %DOXFKL¶V SHUVRQDO

MXULVGLFWLRQ FKDOOHQJH SHQGLQJ WKH ILOLQJ RI D PRWLRQ WR VXSSUHVV KLV VWDWHPHQWV��� 7KLV LQGHILQLWH

GHIHUUDO ZDV WKH VWDWH RI DIIDLUV ZKHQ WKH PLOLWDU\ FRPPLVVLRQ LVVXHG $(���//� VXSSUHVVLQJ WKH

GHIHQGDQWV¶ VWDWHPHQWV�

,Q $(���%%%%� WKH PLOLWDU\ FRPPLVVLRQ ZDV SUHFLVH� LW UXOHG RQ 0U� DO +DZVDZL¶V

PRWLRQ WR GLVPLVV� DQG ERWK 0U� DO +DZVDZL¶V DQG 0U� DO %DOXFKL¶V SRVLWLRQ RQ WKH DSSURSULDWH

VWDQGDUG XQGHU �� 8�6�&� � ���D����F�� 2Q WKH VXEVWDQFH RI SHUVRQDO MXULVGLFWLRQ� WKH PLOLWDU\

FRPPLVVLRQ PDGH FOHDU LW ZDV DGGUHVVLQJ RQO\ ZKHWKHU ³0U� DO +DZVDZL � � � IHOO LQWR RQH RU PRUH

RI WKH FDWHJRULHV HQXPHUDWHG LQ �� 8�6�&� � ���D����$���&��´ �� 7KH PLOLWDU\ FRPPLVVLRQ

DGGUHVVHG RQO\ 0U� DO +DZVDZL¶V DUJXPHQWV RQ WKH H[LVWHQFH RI SHUVRQDO MXULVGLFWLRQ��� 7KH

PLOLWDU\ FRPPLVVLRQ OLPLWHG LWV ILQGLQJ RQ KRVWLOLWLHV WR ³SXUSRVHV RI LWV SHUVRQDO MXULVGLFWLRQ RYHU

0U� DO +DZVDZL�´ DQG DGGUHVVHG PDWHULDO VXSSRUW RQO\ ZLWK UHVSHFW WR 0U� DO +DZVDZL���

�� 8QRIILFLDO�8QDXWKHQWLFDWHG 7UDQVFULSW RI �� -DQXDU\ ���� DW ������

�� 7� ������� DW ���������

�� $(���444�

�� $(���%%%% DW ��

�� Id. DW �����
�� Id. DW ������
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7KH PLOLWDU\ FRPPLVVLRQ¶V UHDVRQLQJ ZLWK UHVSHFW WR EHLQJ ³SDUW RI DO 4DHGD´ ZDV

GLIIHUHQW� DQG KLJKOLJKWV WKH GLVWLQFWLRQ EHWZHHQ UXOLQJ ZLWK UHVSHFW WR 0U� DO +DZVDZL DQG ZLWK

UHVSHFW WR ERWK GHIHQGDQWV� 0U� DO %DOXFKL GLG SDUWLFLSDWH LQ EULHILQJ WKH SURFHGXUDO TXHVWLRQ RI

WKH DSSURSULDWH VWDQGDUG XQGHU � ���D����&�� DQG VR WKH PLOLWDU\ FRPPLVVLRQ DGGUHVVHG� DQG

GHQLHG� KLV DUJXPHQWV��� 7KH PLOLWDU\ FRPPLVVLRQ H[SODLQHG WKDW LW DGGUHVVHG 0U� DO %DOXFKL¶V

DUJXPHQW DV WR WKH VWDQGDUG EHFDXVH ³WKH TXHVWLRQ ZDV IXOO\ DUJXHG DV SDUW RI 0U� $OL¶V UHVSRQVH

WR $(���--- �*29��´�� ,Q FRQWUDVW� WKH PLOLWDU\ FRPPLVVLRQ RQO\ PDGH ILQGLQJV DV WR ZKHWKHU

0U� DO +DZVDZL ZDV IDFWXDOO\ ³SDUW RI DO 4DHGD´ EHFDXVH 0U� DO %DOXFKL ZDV QRW D SDUW RI WKH

VXEVWDQWLYH OLWLJDWLRQ���

7KH PLOLWDU\ FRPPLVVLRQ GHQLHG $(��� ³DV WR 0U� DO +DZVDZL�´�� 2Q WKH RWKHU KDQG� WKH

PLOLWDU\ FRPPLVVLRQ RUGHUHG WKDW ³IXUWKHU FRQVLGHUDWLRQ RI $(��� DQG DOO PRWLRQV LQ WKDW VHULHV

UHJDUGLQJ 0U� $OL UHPDLQV'()(55(' XQOHVV DQG XQWLO WKH FRQGLWLRQV VSHFLILHG LQ >$(���444@

DUH IXOILOOHG�´��

7KXV� WKH PLOLWDU\ FRPPLVVLRQ LQ $(���%%%% H[SUHVVHG LWV IXOO XQGHUVWDQGLQJ WKDW 0U�

DO %DOXFKL GLG QRW KDYH WKH RSSRUWXQLW\ WR EH KHDUG RQ WKH PLOLWDU\ FRPPLVVLRQ¶V SHUVRQDO

MXULVGLFWLRQ RYHU KLP� )XQFWLRQDOO\� 0U� DO %DOXFKL ZDV WHPSRUDULO\ H[FOXGHG DV D SDUW\ RQ WKH

PRWLRQ WR GLVPLVV DIWHU 2FWREHU ����� H[FHSW IRU LWV SURFHGXUDO DVSHFWV� 7KH JRYHUQPHQW¶V

DQDORJ\� LI DQ\� WR res judicata IDLOV� DQG LW ZRXOG YLRODWH WKH EDVLF UHTXLUHPHQWV RI GXH SURFHVV WR

�� Id. DW ������
�� Id. DW �� Q����
�� Id. DW ������
�� Id. DW ���
�� Id. DW ���
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DGRSW WKH JRYHUQPHQW¶V DUJXPHQW WKDW $(���%%% ³DSSOLHV WR DOO RI WKH $FFXVHG IRU SXUSRVHV RI

DQ\ MXULVGLFWLRQDO FKDOOHQJH�´��

%� 0U� DO %DOXFKL LV HQWLWOHG WR DQ HYLGHQWLDU\ KHDULQJ DW ZKLFK WKH JRYHUQPHQW EHDUV

WKH EXUGHQ RI SURRI RQ DQ\ DVSHFW RI SHUVRQDO MXULVGLFWLRQ XQGHU � ���D��� WKDW LW

FKRRVHV WR DVVHUW�

,W LV WKH UXOH LQ ERWK IHGHUDO FULPLQDO FRXUW�� DQG LQ FRXUWV PDUWLDO�� WKDW SHUVRQDO MXULVGLFWLRQ

UDLVHV D IDFWXDO TXHVWLRQ ZKLFK PXVW EH UHVROYHG WKURXJK HYLGHQFH DGGXFHG WR WKH FRXUW�

³-XULVGLFWLRQ� RI FRXUVH� EHLQJ D IDFW� UDLVHV D TXHVWLRQ RI IDFW� &RQVHTXHQWO\� WKH IDFW WKHUHRI PXVW

EH GHWHUPLQHG IURP WKH HYLGHQFH DGGXFHG�´��

7R UHVROYH WKH IDFWXDO TXHVWLRQ RI MXULVGLFWLRQ� WKH PLOLWDU\ FRPPLVVLRQ ³RUGHUHG DQ

HYLGHQWLDU\ KHDULQJ DV WR ZKHWKHU SHUVRQDO MXULVGLFWLRQ H[LVWHG RYHU´ 0U� DO %DOXFKL��� 1RU ZDV LW

DW OLEHUW\ WR GR RWKHUZLVH� LQ United States v. al Nashiri� WKH &�0�&�5� KHOG WKDW� ³6KRXOG >D

GHIHQGDQW@ FKDOOHQJH KLV VWDWXV DV DQ $8(%� LW ZRXOG EH DSSURSULDWH IRU WKH PLOLWDU\ MXGJH WR KROG

�� $(���'''' DW ��

�� Cf. United States v. Klimavicius-Viloria� ��� )��G ����� ���� ��WK &LU� ����� �DQDORJL]LQJ WKH
QH[XV UHTXLUHPHQW IRXQG LQ 0DULWLPH 'UXJ /DZ (QIRUFHPHQW $FW MXULVSUXGHQFH WR SHUVRQDO

MXULVGLFWLRQ�� see also United States v. Angula-Hernandez� ��� )��G ��� ����� ��VW &LU� �����
�OLQNLQJ SHUVRQDO MXULVGLFWLRQ WR GXH SURFHVV SULQFLSOHV DQG HVWDEOLVKLQJ D IDFW�EDVHG PLQLPXP

FRQWDFWV LQTXLU\ IRU SHUVRQDO MXULVGLFWLRQ RI IRUHLJQ QDWLRQDOV LQ FULPLQDO FDVHV�� United States v. 
Mohammad-Omar� ��� )HG� $SS[� ���� ��� ��WK &LU� ����� �XQGHUWDNLQJ D IDFW�EDVHG�
PLQLPXP�FRQWDFWV�OLNH DQDO\VLV RI D GHIHQGDQW LQ D 0DULWLPH 'UXJ /DZ (QIRUFHPHQW $FW FDVH WR

VDWLVI\ GXH�SURFHVV FRQFHUQV� DQDORJL]LQJ WKDW DQDO\VLV WR SHUVRQDO MXULVGLFWLRQ��

�� Givens v. Zerbst� ��� 8�6� ��� ����� ������� United States v. Jackson� �� 0�-� ���� ��������
��� Q�� �0LO� $SS� &W� ����� �&RRN� -� FRQFXUULQJ�� United States v. Sexton� �� &�0�5� ���� ���
�1�0 &W� &ULP� $SS� ������United States v. Rubenstein� �� &�0�5� ���� ��� �$�)� &W� &ULP� $SS�
������

�� Rubenstein� �� &�0�5� DW ����
�� $(���%%%% DW � �FLWLQJ $(���, DW ���
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DQ HYLGHQWLDU\ KHDULQJ RQ WKLV LVVXH�´�� 7KH PLOLWDU\ FRPPLVVLRQ KHOG WKDW� LQ VXFK D KHDULQJ� ³WKH

EXUGHQ LV RQ WKH *RYHUQPHQW WR SURYH E\ D SUHSRQGHUDQFH RI WKH HYLGHQFH DQ\ IDFWV UHTXLUHG WR

HVWDEOLVK WKDW WKH &RPPLVVLRQ GRHV� LQ IDFW� KDYH DXWKRULW\ WR SURFHHG�´�� 7KLV UHTXLUHPHQW WKDW

WKH SDUW\ LQYRNLQJ WKH WULEXQDO¶V DXWKRULW\ SURYH LWV MXULVGLFWLRQ VSULQJV IURP WKH OLPLWHG SRZHUV

RI IHGHUDO WULEXQDOV���

8QGHU � ���D����%�� WKH JRYHUQPHQW LV UHTXLUHG WR SURYH WKDW 0U� DO %DOXFKL ³KDV

SXUSRVHIXOO\ DQG PDWHULDOO\ VXSSRUWHG KRVWLOLWLHV DJDLQVW WKH 8QLWHG 6WDWHV RU LWV FRDOLWLRQ

SDUWQHUV�´�� 7KH PLOLWDU\ FRPPLVVLRQ KDV UXOHG WKDW WKH JRYHUQPHQW QHHG QRW SURYH WKH H[LVWHQFH

RI KRVWLOLWLHV XQGHU � ���S�F� WR SURYH WKDW 0U� DO %DOXFKL ³ZDV D SDUW RI DO 4DHGD DW WKH WLPH RI

WKH DOOHJHG RIIHQVH XQGHU WKLV FKDSWHU�´�� ³3HUVRQDO MXULVGLFWLRQ WKHUHIRUH GHSHQGV LQ SDUW RQ WKH

IDFWXDO H[LVWHQFH RI KRVWLOLWLHV� WR WKH H[WHQW WKH\ DUH UHTXLUHG WR PHHW WKH FRQGLWLRQV �� 8�6�&� �

���D����´��

7KH PLOLWDU\ FRPPLVVLRQ IROORZHG WKH SULQFLSOHV LW VHW IRUWK LQ $(���, ZLWK UHVSHFW WR 0U�

DO +DZVDZL� 7KH PLOLWDU\ FRPPLVVLRQ KHOG DQ HYLGHQWLDU\ KHDULQJ DW ZKLFK WKH JRYHUQPHQW

LQWURGXFHG HYLGHQFH RI KRVWLOLWLHV� 0U� DO +DZVDZL¶V VXSSRUW IRU WKRVH KRVWLOLWLHV� DQG 0U� DO

+DZVDZL¶V VWDWXV DV SDUW RI DO 4DHGD� 0U� DO +DZVDZL KDG WKH ULJKW WR FKDOOHQJH WKH JRYHUQPHQW¶V

�� United States v. al Nashiri� ��� )� 6XSS� �G ����� ���� Q�� �&�0�&�5� ����� �FLWLQJ United 
States v. Khadr� ��� )� 6XSS� �G ���� �&�0�&�5� �������
�� $(���, DW ��

�� Center for Constitutional Rights v. United States� �� 0�-� ���� ��� �&�$�$�)� ������
�� � ���D����%��

�� $(���, DW � Q���� 0U� DO %DOXFKL DUJXHG RWKHUZLVH� DQG PDLQWDLQV KLV SRVLWLRQ IRU SXUSRVHV RI

WKH UHFRUG� $(���)�$(���' �$$$� 0U� DO %DOXFKL¶V 5HSO\ WR $(���(�$(���& �*29�

*RYHUQPHQW¶V &RQVROLGDWHG 5HVSRQVH�

�� Id. DW ��
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DVVHUWLRQV RI SHUVRQDO MXULVGLFWLRQ DV KH FKRVH� $W WKH KHDULQJ� ERWK WKH JRYHUQPHQW DQG WKH

PLOLWDU\ MXGJH HOLFLWHG HYLGHQFH IURP 3URIHVVRU 6HDQ :DWWV UHJDUGLQJ VRPH 8QLWHG 6WDWHV DFWLRQV

LQ UHODWLRQ WR KRVWLOLWLHV DJDLQVW DO 4DHGD���

7KH JRYHUQPHQW FODLPV WKDW WKH PLOLWDU\ FRPPLVVLRQ LQ $(���%%%% HVWDEOLVKHG

KRVWLOLWLHV ³DV D PDWWHU RI ODZ�´�� 7KH PLOLWDU\ FRPPLVVLRQ LWVHOI PDGH QR VXFK FODLP�

7KH PLOLWDU\ FRPPLVVLRQ KDG UHMHFWHG WKH JRYHUQPHQW¶V FODLP RI KRVWLOLWLHV DV D PDWWHU RI

ODZ UHODWLYHO\ HDUO\ LQ WKH OLWLJDWLRQ� 7KH JRYHUQPHQW LQLWLDOO\ DUJXHG WKDW LW GLG QRW KDYH WR SURYH

DW OHDVW WKH KRVWLOLWLHV DVSHFW RI SHUVRQDO MXULVGLFWLRQ EHFDXVH � ���G PHDQW WKDW ³&RQJUHVV KDV

DOUHDG\ GHWHUPLQHG WKDW KRVWLOLWLHV H[LVWHG EHWZHHQ DO 4DHGD DQG WKH 8QLWHG 6WDWHV EHIRUH� RQ� DQG

DIWHU 6HSWHPEHU ��� �����´�� ,Q KROGLQJ WKDW WKH JRYHUQPHQW ERUH WKH EXUGHQ WR SURYH ³WKH IDFWXDO

�� 7� ������� DW �������� �GLVFXVVLQJ &RQJUHVV¶ LQWHQW LQ HQDFWLQJ WKH ���� 0&$�� id. DW ������
�� �GLVFXVVLQJ WKH HIIHFW RI WKH SKUDVH ³EHIRUH� RQ� RU DIWHU´ LQ � ���G�� id. DW ��������� �GLVFXVVLQJ
WKH SXUSRVH RI LQFOXGLQJ ³KRVWLOLWLHV´ LQ � ���D����� id. DW �������� �GLVFXVVLQJ WKH 6XSUHPH
&RXUW¶V GHFLVLRQ LQ Hamdan v. Rumsfeld DQG WKH '�&� &LUFXLW¶V GHFLVLRQV LQ Bahlul v. United 
States�� id DW �������� �H[SODLQLQJ WKH LQVXIILFLHQF\ RI YLROHQW DFWLYLW\ EHWZHHQ WKH 8QLWHG 6WDWHV
DQG DO 4DHGD SULRU WR ���� IRU WKH H[LVWHQFH RI KRVWLOLWLHV�� id. DW �������� �H[SODLQLQJ WKH
LQVXIILFLHQF\ RI YLROHQW DFWLYLW\ EHWZHHQ WKH 8QLWHG 6WDWHV DQG DO 4DHGD SULRU WR ���� IRU WKH

H[LVWHQFH RI KRVWLOLWLHV�� id. DW �������� �H[SODLQLQJ WKDW 8�6� XVH RI IRUFH LQ VHOI�GHIHQVH XQGHU
$UW� �� RI WKH 81 &KDUWHU GLG QRW QHFHVVDULO\ EULQJ LQWR EHLQJ D QRQ�LQWHUQDWLRQDO DUPHG FRQIOLFW

ZLWK DO 4DHGD�� id. DW �������� �GHVFULELQJ WKH DEVHQFH RI DQ DUPHG FRQIOLFW EHWZHHQ WKH 8QLWHG
6WDWHV DQG DO 4DHGD SULRU WR ����� QRWLQJ WKH H[LVWHQFH RI WHUURULVP DQG 8�6� ODZ HQIRUFHPHQW

RSHUDWLRQV�� id. DW ����� �FRQFOXGLQJ WKDW D QRQ�LQWHUQDWLRQDO DUPHG FRQIOLFW EHWZHHQ WKH 8QLWHG
6WDWHV DQG DO 4DHGD EHJDQ LQ 2FWREHU ������ id. DW �������� �UHVSRQGLQJ WR WKH JRYHUQPHQW¶V
K\SRWKHWLFDO FRQFHUQLQJ D PLVVLOH VWULNH WDUJHWLQJ ELQ /DGHQ LQ D IXOO VWDGLXP RXWVLGH RI DQ DUPHG

FRQIOLFW�� 7� ������� DW �������� �GLVFXVVLQJ OHJDO HIIHFW YHUVXV VSHFXODWLYH LQWHQW RI WKH ����

0&$�� id. DW �������� �GLVWLQJXLVKLQJ EHWZHHQ SUH����� DEVHQFH RI FRPPLWPHQW RI 8�6� DUPHG
IRUFH DQG WKH SHULRG IROORZLQJ � 2FWREHU ���� ZLWK ³LQWURGXFWLRQ LQWR $IJKDQLVWDQ RI ODUJH

IRUPDWLRQV RI 8QLWHG 6WDWHV $UPHG )RUFHV�´��

�� $(���'''' DW ��

�� $(���(�$(���& DW ��
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H[LVWHQFH RI KRVWLOLWLHV�´ �� WKH PLOLWDU\ FRPPLVVLRQ QHFHVVDULO\ UHMHFWHG WKH JRYHUQPHQW¶V

DUJXPHQW WKDW � ���G HVWDEOLVKHG KRVWLOLWLHV DV D PDWWHU RI ODZ�

,Q $(���%%%%� WKH PLOLWDU\ FRPPLVVLRQ UHOLHG RQ � ���G IRU D GLIIHUHQW SURSRVLWLRQ� ,W

UHDVRQHG WKDW &RQJUHVV FRXOG QRW KDYH LQWHQGHG ³ODZV RI ZDU´ DV GHILQHG LQ � ���D��� WR DSSO\ WKH

Tadic VWDQGDUG DGYRFDWHG E\ 0U� DO +DZVDZL EHFDXVH� LQ WKH PLOLWDU\ FRPPLVVLRQ¶V YLHZ� WKH

Tadic VWDQGDUG ZRXOG ³IRUHFORVH´ PLOLWDU\ FRPPLVVLRQV MXULVGLFWLRQ RYHU DOOHJHG ����

FRQVSLUDWRUV���

7KH PLOLWDU\ FRPPLVVLRQ FRXOG QRW DGRSW DQ LQWHUSUHWDWLRQ RI � ���D��� WR HVWDEOLVK

KRVWLOLWLHV DV D PDWWHU RI ODZ EHFDXVH VXFK D UHDGLQJ ZRXOG XOWLPDWHO\ WDNH DQ HOHPHQW RI SURRI

DZD\ IURP WKH SDQHO� 7KH ZRUG ³KRVWLOLWLHV´ DSSHDUV QRW RQO\ LQ � ���D����$���%� UHJDUGLQJ

SHUVRQDO MXULVGLFWLRQ� EXW DOVR LQ � ���S�F�� ZKLFK HVWDEOLVKHV DQ HOHPHQW RI WKH FULPHV� ��

(VWDEOLVKLQJ KRVWLOLWLHV� ZKLFK KDV WKH VDPH � ���D��� GHILQLWLRQ LQ ERWK SURYLVLRQV� DV D PDWWHU RI

ODZ ZRXOG YLRODWH WKH IXQGDPHQWDO SULQFLSOH WKDW WKH SDQHO PXVW ILQG DOO HOHPHQWV RI WKH RIIHQVH

EH\RQG D UHDVRQDEOH GRXEW���

�� $(���, DW ��

�� See $(���%%%% DW � �³:KHWKHU 0U� DO +DZVDZL¶V DUJXPHQW LV FRUUHFW ODUJHO\ GHSHQGV RQ WKH
PHDQLQJ RI WKH WHUP µODZV RI ZDU¶ DV XVHG E\ &RQJUHVV LQ WKH FLWHG 0�&�$� ���� SURYLVLRQ�´�� id.
DW � �³,Q VKRUW� WKH &RPPLVVLRQ FRQFOXGHV WKDW� ZKDWHYHU &RQJUHVV PD\ KDYH KDG LQ PLQG ZKHQ

WKH\ HPSOR\HG WKH WHUP µODZV RI ZDU¶ LQ WKH 0�&�$� ���� MXULVGLFWLRQDO SURYLVLRQV� WKH\ PDQLIHVWO\

GLG QRW LQWHQG D IRUPXODWLRQ ZKLFK ZRXOG IRUHFORVH PLOLWDU\ FRPPLVVLRQ MXULVGLFWLRQ IRU RIIHQVHV

RFFXUULQJ RQ� DQG DW OHDVW VRPH WLPH EHIRUH� 6HSWHPEHU ��� �����´��

�� Nashiri� ��� )� 6XSS� �G DW �����
�� United States v. Gaudin� ��� 8�6� ���� ��� ������� )XUWKHUPRUH� SURKLELWLQJ 0U� DO %DOXFKL¶V
FKDOOHQJH WR WKH KRVWLOLWLHV DVSHFW RI � ���D����%� DV D PDWWHU RI ODZ ZRXOG ³SUHYHQW KLP IURP IXOO\

OLWLJDWLQJ KLV MXULVGLFWLRQDO GHIHQVH�´ In re al Nashiri� ��� )��G ���� ��� �'�&� &LU� ������
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,Q DQ DWWHPSW WR FKDUDFWHUL]H $(���%%%% DV D UXOLQJ DV D PDWWHU RI ODZ� WKH JRYHUQPHQW

FODLPV WKDW WKH PLOLWDU\ FRPPLVVLRQ ³UHOLHG RQ QR HYLGHQFH SUHVHQWHG E\ WKH 3URVHFXWLRQ RU WKH

'HIHQVH LQ WKH 'HFHPEHU ���� MXULVGLFWLRQDO KHDULQJ IRU 0U� DO +DZVDZL�´�� 7KLV FODLP LV QRW

DFFXUDWH� ,Q FKDUDFWHUL]LQJ WKH FKDUJHV DV ³D YLROHQW� ODUJH�VFDOH DWWDFN DJDLQVW WKH 8QLWHG 6WDWHV�´

WKH PLOLWDU\ FRPPLVVLRQ FLWHG WKLUW\�WZR SDJHV RI WHVWLPRQ\ E\ 6SHFLDO $JHQW -DPHV )LW]JHUDOG���

,Q GHVFULELQJ DFWLRQV RI WKH /HJLVODWLYH DQG ([HFXWLYH %UDQFKHV� WKH PLOLWDU\ FRPPLVVLRQ FLWHG WKH

WHVWLPRQ\ RI 3URIHVVRU:DWWV��� $QG VHYHUDO RI WKH SXEOLF DFWV WKH PLOLWDU\ FRPPLVVLRQ UHOLHG XSRQ

ZHUH GLVFXVVHG LQ 3URIHVVRU :DWWV¶ WHVWLPRQ\���

5DWKHU WKDQ GHFODUH WKH H[LVWHQFH RI KRVWLOLWLHV DV DQ LQFRQWURYHUWLEOH PDWWHU RI ODZ� WKH

PLOLWDU\ FRPPLVVLRQ UHOLHG RQ YDULRXV ([HFXWLYH� /HJLVODWLYH� DQG -XGLFLDO %UDQFK DFWLRQV WR

HVWDEOLVK ZKDW LW FDOOHG ³HIIHFWLYH GHWHUPLQDWLRQV RI WKH SROLWLFDO EUDQFKHV�´�� ,Q RWKHU ZRUGV� WKH

PLOLWDU\ FRPPLVVLRQ UHOLHG RQ HYLGHQFH RI JRYHUQPHQW DFWLRQV²VRPH RI ZKLFK WKH SDUWLHV

LQWURGXFHG� DQG VRPH RI ZKLFK WKH PLOLWDU\ FRPPLVVLRQ FRXOG MXGLFLDOO\ QRWLFH²WR HVWDEOLVK LWV

�� $(���'''' DW �� see also id. DW � Q���
�� $(���%%%% DW �� Q� �� �³See, e.g.� 8QRIILFLDO�8QDXWKHQWLFDWHG 7UDQVFULSW RI WKH US v. Khalid 
Shaikh Mohammad, et al., 'DWHG � 'HFHPEHU ���� IURP ����� $�0� WR ����� $�0�� DW SS� ������
����� �WHVWLPRQ\ RI )%, 6SHFLDO $JHQW ZKR ZDV PHPEHU RI WKH )%, WHDP LQYHVWLJDWLQJ WKH DWWDFNV

RI 6HSWHPEHU ��� ����� GHVFULELQJ WKH DWWDFNV DQG QRWLQJ WKDW RYHU ����� SHRSOH ZHUH NLOOHG��´��

�� See id. DW � Q��� �³8QRIILFLDO�8QDXWKHQWLFDWHG 7UDQVFULSW RI WKH US v. Khalid Shaikh 
Mohammad, et al., 0RWLRQV +HDULQJ 'DWHG � 'HFHPEHU ���� IURP ���� 3�0� WR ���� 3�0�� DW S�
�������� �'HIHQVH H[SHUW RQ WKH ODZ RI ZDU� ZKHQ DVNHG LI WKH 6XSUHPH &RXUW LQHamdan µFOHDUO\
EHOLHYHG WKHUH ZDV DQ DUPHG FRQIOLFW EHWZHHQ DO 4DHGD DQG WKH 8QLWHG 6WDWHV�¶ UHVSRQGHG� µ7KH\

FRQFOXGHG WKDW WKHUH ZDV� \HV�¶ Id.��´��
�� E.g.� id. �QRWLQJ WKH 6XSUHPH &RXUW¶V GHFLVLRQ LQ Hamdan v. Rumsfeld DQG FLWLQJ 3URIHVVRU
:DWW¶V WHVWLPRQ\ EHIRUH WKH PLOLWDU\ FRPPLVVLRQ�� id. DW � �GLVFXVVLQJ &RQJUHVV¶ SULPDU\
SXUSRVH LQ HQDFWLQJ WKH ���� 0&$�� id. DW ������
�� $(���%%%% DW ���
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XQGHUVWDQGLQJ RI WKH SROLWLFDO EUDQFKHV¶ YLHZ RI WKH RQVHW RI DQ DUPHG FRQIOLFW ZLWK DO 4DHGD DW DQ

XQGLVFORVHG WLPH SULRU WR �� 6HSWHPEHU ����� /LNHZLVH� DW DQ HYLGHQWLDU\ KHDULQJ� 0U� DO %DOXFKL

ZLOO LQWURGXFH HYLGHQFH RI JRYHUQPHQW DFWLRQV WR HVWDEOLVK WKH SROLWLFDO EUDQFKHV¶ YLHZ WKDW DUPHG

FRQIOLFW ZLWK DO 4DHGD EHJDQ RQ � 2FWREHU ����� ,I� DV WKH PLOLWDU\ FRPPLVVLRQ VWDWHG� LW LV

³DSSURSULDWH WR GHIHU WR WKH HIIHFWLYH GHWHUPLQDWLRQV RI WKH SROLWLFDO EUDQFKHV�´ LW LV DOO WKH PRUH

LPSRUWDQW WR UHOLDEO\ HVWDEOLVK WKURXJK HYLGHQFH ZKDW WKRVH GHWHUPLQDWLRQV ZHUH�

7KH $XWKRUL]DWLRQ IRU 8VH RI 0LOLWDU\ )RUFH SURYLGHV D JRRG H[DPSOH� 7KH PLOLWDU\

FRPPLVVLRQ UHOLHG RQ WKH $80)� SDVVHG RQ �� 6HSWHPEHU ����� DV HYLGHQFH RI D /HJLVODWLYH

%UDQFK GHWHUPLQDWLRQ WKDW D VWDWH RI DUPHG FRQIOLFW H[LVWHG EHIRUH �� 6HSWHPEHU ������� 0U� DO

%DOXFKL LQWHQGV WR LQWURGXFH HYLGHQFH WKDW FRQWHVWV WKH FRQFOXVLRQ WKDW WKH SDVVDJH RI WKH $80)

VXSSRUWV D ILQGLQJ RI SUH�$80) KRVWLOLWLHV� $W WKH HYLGHQWLDU\ KHDULQJ� 0U� DO %DOXFKL LQWHQGV WR

LQWURGXFH HYLGHQFH WKDW WKH $80) DOORZHG WKH 3UHVLGHQW WR LQLWLDWH KRVWLOLWLHV� EXW WKH 3UHVLGHQW LQ

KLV GLVFUHWLRQ FKRVH WR SXUVXH VWUDWHJLHV RWKHU WKDQ KRVWLOLWLHV XQWLO � 2FWREHU ����� 9LHZHG LQ WKH

OLJKW RI DGGLWLRQDO HYLGHQFH� WKH $80) ZLOO VHUYH WR SURYH WKH HIIHFWLYH GHWHUPLQDWLRQ RI WKH

SROLWLFDO EUDQFKHV WKDW KRVWLOLWLHV GLG QRW H[LVW SULRU WR �� 6HSWHPEHU �����

7KH Nashiri FDVH SURYLGHV DQ HYHQ PRUH SRZHUIXO H[DPSOH� ,Q Nashiri� WKH SRVLWLRQV RI

WKH SDUWLHV KHUH DUH UHYHUVHG� WKH GHIHQGDQW LV DUJXLQJ WKDW WKH PLOLWDU\ FRPPLVVLRQ PXVW GHIHU WR

WKH HIIHFWLYH GHWHUPLQDWLRQV RI WKH SROLWLFDO EUDQFKHV��� 7KH JRYHUQPHQW� LQ FRQWUDVW� DUJXHV ³WKDW

WKH H[LVWHQFH RI KRVWLOLWLHV LV HVWDEOLVKHG E\ ORRNLQJ QRW PHUHO\ WR WKH FRQWHPSRUDQHRXV DFWV RI WKH

�� $(���'''' DW ���

�� Al-Nashiri� ��� )��G DW ��� �³,Q IDFW� $O�1DVKLUL DVVHUWV� SXEOLF DFWV DW WKH WLPH RI KLV RIIHQVHV
VXJJHVWHG WKDW $PHULFD ZDV DW SHDFH�´��
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��

SROLWLFDO EUDQFKHV� EXW WR D WRWDOLW\ RI WKH FLUFXPVWDQFHV� LQFOXGLQJ DO 4DHGD¶V FRQGXFW�´�� ³$O�

1DVKLUL DQG amici EHOLHYH WKH MXGJPHQWV RI WKH SROLWLFDO EUDQFKHV DW WKH WLPH DUH ZKDW PDWWHUV� WKH

JRYHUQPHQW WDNHV D EURDGHU YLHZ�´��

%RWK WKH SRVLWLRQV RI WKH GHIHQGDQW DQG WKH JRYHUQPHQW LQ al-Nashiri� KRZHYHU�

GHPRQVWUDWH WKH LPSRUWDQFH RI HYLGHQFH DERXW WKH DFWV RI SXEOLF DFWRUV� 7KH GHIHQGDQW LQ al-

Nashiri SRLQWV WR SXEOLF DFWV RI WKH 3UHVLGHQW DQG RWKHU ([HFXWLYH %UDQFK DFWRUV WR GLVSURYH

KRVWLOLWLHV LQ ����� ZKLFK 0U� DO %DOXFKL ZLOO DOVR LQWURGXFH DW WKH HYLGHQWLDU\ KHDULQJ� 7KH

JRYHUQPHQW LQ al-Nashiri SRLQWV WR DWWDFNV E\ DO 4DHGD� ZKLFK WKH JRYHUQPHQW LQ WKLV FDVH KDV DOVR

JLYHQ QRWLFH RI� :LWKRXW DQ HYLGHQWLDU\ KHDULQJ RQ WKH TXHVWLRQ RI KRVWLOLWLHV� DPRQJ RWKHUV�

QHLWKHU SDUW\ FDQ GHYHORS D UHFRUG RI WKH DFWLRQV RI WKH SROLWLFDO EUDQFKHV DQG RWKHU SXEOLF DFWRUV�

7KH PLOLWDU\ FRPPLVVLRQ VKRXOG GHFOLQH WKH JRYHUQPHQW¶V LQYLWDWLRQ WR DGRSW D SRVLWLRQ

WKDW KRVWLOLWLHV EHIRUH �� 6HSWHPEHU ���� LV DQ LQFRQWURYHUWLEOH PDWWHU RI ODZ� DQG LPSOHPHQW LWV

XQGLVWXUEHG UXOLQJ UHTXLULQJ DQ HYLGHQWLDU\ KHDULQJ DW ZKLFK WKH JRYHUQPHQW EHDUV WKH EXUGHQ RI

SURRI RQ DQ\ DVSHFW RI SHUVRQDO MXULVGLFWLRQ LW FKRRVHV WR DVVHUW�

&� 0U� DO %DOXFKL KDV FOHDUO\ DQG FRQVLVWHQWO\ FKDOOHQJHG WKH SHUVRQDO MXULVGLFWLRQ RI WKH

PLOLWDU\ FRPPLVVLRQ RQ DQ\ EDVLV WKH JRYHUQPHQW HOHFWV WR SXUVXH�

7KH JRYHUQPHQW¶V FODLP WKDW 0U� DO %DOXFKL¶V FKDOOHQJH WR WKH PLOLWDU\ FRPPLVVLRQ¶V

DVVHUWLRQ RI SHUVRQDO MXULVGLFWLRQ LV LQFRPSOHWH RU XQFOHDU IRXQGHUV RQ WKH UHFRUG���� 0U� DO %DOXFKL

�� Id.
�� Id.
��� $(���'''' DW ����
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KDV FRQVLVWHQWO\ FKDOOHQJHG WKH PLOLWDU\ FRPPLVVLRQ¶V SHUVRQDO MXULVGLFWLRQ� RQ ZKDWHYHU JURXQGV

WKH JRYHUQPHQW PD\ FODLP� DV WKH PLOLWDU\ FRPPLVVLRQ KDV DOUHDG\ UXOHG�

,Q $(���� 0U� DO +DZVDZL VRXJKW ³GLVPLVVDO RI WKLV FDVH IRU ODFN RI SHUVRQDO MXULVGLFWLRQ

XQGHU WKH 0LOLWDU\ &RPPLVVLRQV $FW RI ���� EHFDXVH 0U� DO +DZVDZL DQG KLV FR�DFFXVHG DUH QRW

µXQSULYLOHJHG HQHP\ EHOOLJHUHQWV¶ RYHU ZKRP WKLV &RPPLVVLRQ ZRXOG KDYH SHUVRQDO

MXULVGLFWLRQ�´��� 0U� DO %DOXFKL MRLQHG WKLV UHTXHVW IRU UHOLHI E\ RSHUDWLRQ RI 5XOH RI &RXUW ����L�

DQG VRXJKW DGGLWLRQDO UHOLHI LQ KLV VXSSOHPHQWDO SOHDGLQJ���� 0U� DO %DOXFKL REVHUYHG WKDW WKH

JRYHUQPHQW EHDUV WKH EXUGHQ RI SURRI EHFDXVH KH KDV DOUHDG\ SURGXFHG HYLGHQFH GLVSXWLQJ WKH

MXULVGLFWLRQ RI WKH PLOLWDU\ FRPPLVVLRQ���� 0U� DO %DOXFKL DOVR LQFRUSRUDWHG KLV H[SODQDWLRQ IURP

$(���' WKDW� ³)RU SXUSRVHV RI WKH UHFRUG� 0U� DO %DOXFKL¶V VXEVWDQWLYH SRVLWLRQ LV WKDW DW QR WLPH

GLG KH HQJDJH LQ RU SXUSRVHIXOO\ DQG PDWHULDOO\ VXSSRUW KRVWLOLWLHV DJDLQVW WKH 8QLWHG 6WDWHV RU LWV

FRDOLWLRQ SDUWQHUV� DQG ZDV QRW D SDUW RI DO 4DHGD DW WKH WLPH RI WKH DOOHJHG RIIHQVHV�´��� 7KLV

SOHDGLQJ DORQH GLVSHOV WKH JRYHUQPHQW¶V FODLP WKDW 0U� DO %DOXFKL ³FKDOOHQJHG SHUVRQDO

MXULVGLFWLRQ EDVHG VROHO\ RQ D ODFN RI KRVWLOLWLHV�´���

,Q UHSO\ RQ WKH SURFHGXUDO TXHVWLRQV� 0U� DO %DOXFKL DUJXHG WKDW KH KDG ³FDUULHG DQ\ LQLWLDO

EXUGHQ KH PLJKW KDYH WR UDLVH WKH LVVXH RI SHUVRQDO MXULVGLFWLRQ� +H KDV FOHDUO\ SODFHG RQ WKH UHFRUG

KLV SRVLWLRQ WKDW WKH PLOLWDU\ FRPPLVVLRQ ODFNV SHUVRQDO MXULVGLFWLRQ RYHU KLP�´���

��� $(��� DW ��

��� $(���% DW ��

��� $(���' DW ����

��� $(���' DW � �LQFRUSRUDWHG E\ UHIHUHQFH DW $(���% DW ���

��� $(���'''' DW ����

��� $(���)�$(���' �$$$� 0U� DO %DOXFKL¶V 5HSO\ WR $(���(�$(���& �*29� *RYHUQPHQW

&RQVROLGDWHG 5HVSRQVH DW ����
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7KH PLOLWDU\ FRPPLVVLRQ KDV DOUHDG\ UXOHG DJDLQVW WKH JRYHUQPHQW¶V DUJXPHQW WKDW 0U� DO

%DOXFKL KDV QRW SURSHUO\ PRYHG WR GLVPLVV WKH FKDUJHV RQ WKH EDVLV RI SHUVRQDO MXULVGLFWLRQ� 7KH

JRYHUQPHQW PDGH H[DFWO\ WKH VDPH DUJXPHQW LQ LWV RULJLQDO UHVSRQVH WR $(������� ,Q UXOLQJ RQ

WKH SDUWLHV¶ SOHDGLQJV� WKH PLOLWDU\ FRPPLVVLRQ IRXQG DV D IDFW WKDW ³WKH 'HIHQVH KDV UDLVHG D

FRORUDEOH LVVXH DV WR ZKHWKHU MXULVGLFWLRQ RYHU WKH $FFXVHG KDV EHHQ VXIILFLHQWO\ HVWDEOLVKHG�´���

2Q �� $XJXVW ����� WKH JRYHUQPHQW FOHDUO\ XQGHUVWRRG 0U� DO %DOXFKL¶V FKDOOHQJH WR

SHUVRQDO MXULVGLFWLRQ ZDV QRW OLPLWHG WR WKH LVVXH RI KRVWLOLWLHV DORQH� 7KH JRYHUQPHQW DUJXHG����

2Q �� 2FWREHU ����� WKH JRYHUQPHQW QRW RQO\ XQGHUVWRRG EXW DIILUPDWLYHO\ DUJXHG WKDW LW

ZDV REOLJDWHG WR SURYH PDWHULDO VXSSRUW DQG EHLQJ SDUW RI DO 4DHGD LQ DGGLWLRQ WR KRVWLOLWLHV� 7KH

JRYHUQPHQW EHJDQ� ³,¶P RIWHQ FRQIXVHG DERXW H[DFWO\ ZKDW LW LV , KDYH WKH EXUGHQ RI SURYLQJ

UHJDUGLQJ SHUVRQDO MXULVGLFWLRQ RYHU 0U� DO +DZVDZL� ,¶P TXLWH FOHDU , XQGHUVWDQG ZKDW 0U�

��� Compare $(���'''' DW � 	Q�� with $(���(�$(���& DW �� 	 Q���
��� Id. DW ��
��� 7� ������� DW ������
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&RQQHOO ZDQWV PH WR SURYH�´��� 7KH JRYHUQPHQW FRQWLQXHG� ³, LQWHQG WR SURYH WKDW 0U� DO +DZVDZL

ZDV DQ DOLHQ� WKDW KH PDWHULDOO\ VXSSRUWHG WKH ���� DWWDFNV� DQG WKDW KH ZDV D PHPEHU RI DO 4DHGD

DW WKH WLPH�´��� 7KH JRYHUQPHQW FRPSODLQHG WKDW 0U� DO +DZVDZL ³FRQWLQXH>V@ WR IRFXV VROHO\ RQ

WKH KRVWLOLWLHV DVSHFW RI LW � � � � 6R XQOHVV WKH\ VWLSXODWH WKDW KH¶V DQ DOLHQ DQG WKDW KH PDWHULDOO\

VXSSRUWHG WKH ���� DWWDFNV DQG DOO ZH¶UH ILJKWLQJ LV KRVWLOLWLHV� , LQWHQG WR SURYH LW DOO� 6R , MXVW

ZDQWHG WR PDNH WKDW YHU\ FOHDU WR WKH FRXUW� WKDW WKDW¶V WKH REOLJDWLRQ , VHH WKDW , KDYH � � � �´���

7R DYRLG DQ\ PLVXQGHUVWDQGLQJ RQ WKH SDUW RI WKH JRYHUQPHQW RU GHIHQVH DV WR ZKDW ZDV DW

LVVXH LQ $(���� WKH PLOLWDU\ FRPPLVVLRQ DGGUHVVHG WKH VDPH LVVXH ZLWK UHVSHFW WR 0U� DO

%DOXFKL����

��� 7� �������� DW ���������

��� Id. DW ������
��� Id. DW ���������
��� Id. DW ���������
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'XULQJ WKLV H[FKDQJH� FRXQVHO IRU 0U� DO %DOXFKL HYHQ SXW XS D 3RZHU3RLQW VOLGH WR

LOOXVWUDWH WKH HOHPHQWV WKDW WKH JRYHUQPHQW PXVW SURYH LQ D SHUVRQDO MXULVGLFWLRQ KHDULQJ����

��� $(���)) �$$$� $(���- 6OLGHV DW ��
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,Q UHVSRQVH WR TXHVWLRQV� 0U� DO %DOXFKL ZHQW RQ WR H[SODLQ DW VRPH OHQJWK WKH JRYHUQPHQW¶V

UHVSRQVLELOLW\ WR SURYH WKH ³PDWHULDO VXSSRUW´ DVSHFW RI � ���D����%� VHSDUDWH IURP LWV

UHVSRQVLELOLW\ WR SURYH KRVWLOLWLHV���� +H FRQFOXGHG� ³WKH PDWHULDO VXSSRUW SDUW LV GHILQLWHO\ DQ

HOHPHQW RI SHUVRQDO MXULVGLFWLRQ WKDW KDV WR EH SURYHG WKDW LV QRW DQ HOHPHQW RI ZKDW KDV WR EH

SURYHG DW WULDO�´ i.e.� KRVWLOLWLHV���� 6XEVHTXHQWO\� WKH PLOLWDU\ FRPPLVVLRQ VXPPDUL]HG 0U� DO

+DZVDZL¶V SRVLWLRQ DV ³FKDOOHQJLQJ HYHU\ DVSHFW RI SHUVRQDO MXULVGLFWLRQ� DQG VR LW¶V QRW OLPLWHG WR

KRVWLOLWLHV�´���

0U� DO %DOXFKL¶V UHTXHVW WR WKH PLOLWDU\ FRPPLVVLRQ WR GLVPLVV WKH FKDUJHV DJDLQVW KLP IRU

ODFN RI SHUVRQDO MXULVGLFWLRQ� DQG KLV FKDOOHQJH WR DOO DVSHFWV RI WKH JRYHUQPHQW¶V DVVHUWLRQ RI

SHUVRQDO MXULVGLFWLRQ� KDYH EHHQ FOHDU DQG FRQVLVWHQW VLQFH $SULO ����� 7KH JRYHUQPHQW PXVW SURYH

ZKDWHYHU HOHPHQWV RI SHUVRQDO MXULVGLFWLRQ LW FKRRVHV WR DVVHUW E\ D SUHSRQGHUDQFH RI WKH HYLGHQFH�

DQG 0U� DO %DOXFKL ZLOO LQWURGXFH UHOHYDQW HYLGHQFH WR GLVSURYH WKH JRYHUQPHQW FODLPV�

��� 7� �������� DW ���������

��� Id. DW ������
��� Id. DW ������
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�� $WWDFKPHQWV�

$� &HUWLILFDWH RI 6HUYLFH�

9HU\ UHVSHFWIXOO\�

��V�� ��V��

-$0(6 *� &211(//� ,,, 67(5/,1* 5� 7+20$6

/HDUQHG &RXQVHO /W &RO� 86$)

'HIHQVH &RXQVHO

��V�� ��V��

$/.$ 35$'+$1 %(1-$0,1 5� )$5/(<

'HIHQVH &RXQVHO 'HIHQVH &RXQVHO

��V��

0$5. (� $1'5(8

&DSW� 86$)

'HIHQVH &RXQVHO

&RXQVHO IRU 0U� DO %DOXFKL
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