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1. Timeliness: There is no established timeframe for the filing of this motion. 

2. Relief sought: The Redress Trust (“REDRESS”) moves for leave to intervene in support of 

the Defense motion to dismiss because the Amended Protective Order #1 violates the 

Convention Against Torture (AE-200).  REDRESS further moves for an order granting it 

permission to obtain written authority from Mr. Mustafa Ahmed Adam al Hawsawi to act on his 

behalf in legal proceedings outside the United States of America. 

3. Overview: As an organization attempting to represent the interests of one of the accused 

outside the Military Commission process, REDRESS has a direct interest in how Amended 

Protective Order #1 (the “Protective Order”) operates, and the extent to which its operation 

denies the accused rights guaranteed by international law and hinders other States’ compliance 

with their obligations under the Convention Against Torture and other Cruel, Inhuman or 

Degrading Treatment or Punishment (“CAT”).1   

 This Motion will first describe REDRESS’s involvement in the case of Mr. al-Hawsawi 

and the significant difficulties that the Protective Order has put in the way of seeking remedies in 

1 Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, 
G.A. res. 39/46, annex, 29 UN GAOR Supp. (No. 51) at 197, U.N. Doc. A/39/51 (1984); 
U.N.T.S. 85 (“CAT”). 
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third states on his behalf for alleged torture and other cruel, inhuman and degrading treatment or 

punishment (“other prohibited ill-treatment”). This will show that the Protective Order operates 

to block complaints in two ways: first, it prevents Mr. al-Hawsawi from requesting assistance in 

or authorizing others to bring claims regarding his treatment and detention.  Second, and 

crucially, it extinguishes his ability to provide evidence to support these claims.    

 The motion will then address the following issues: 

A. The right to complain about torture, the right to obtain an effective remedy, and the 

obligation to investigate torture are each interconnected and integral to upholding 

the prohibition of torture itself.  These rights are non-derogable, and cannot be 

extinguished by the assertion of national security considerations.  

B. REDRESS’s experience shows how the Protective Order operates to deny these 

rights to the accused in this case, and to frustrate investigations that other States are 

legally required to carry out. REDRESS has attempted to represent Mr. al-Hawsawi 

in proceedings in third States to complain about alleged torture and other prohibited 

ill-treatment while in secret detention and to compel investigations into these 

claims.  However, the Protective Order has shut Mr. al-Hawsawi off from such 

proceedings and has hamstrung REDRESS’s ability to pursue them.  

C. The Protective Order operates to create inequalities between the various defendants 

now subject to proceedings before military commissions, in violation of the Fifth 

Amendment of the U.S. Constitution.  The Protective Order means that the accused 

cannot disclose information about what happened to them.  For some of the 

defendants, there is evidence in the public domain from declassified and other 

sources which can support an investigation into allegations of human rights 
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violations committed against them, while for others there is not.  The Protective 

Order therefore operates to put some defendants at an even greater disadvantage to 

others in this case, and to those being tried before the Military Commissions more 

generally. 

 These issues could not be more important.  Not only do they fatally undermine the due 

process rights of the accused in this capital trial, they significantly undermine the rule of law in 

the United States and third countries and the fundamental prohibition of torture. 

4. Burden of proof: As the moving party REDRESS bears the burden of proof.2  

5. Statement of Facts: 

 (i)  Relevant procedural history 

a) On August 12, 2013, Defense Counsel for Messrs. al-Hawsawi, Bin al Shibh and Bin 

‘Attash filed a motion to dismiss (the “Motion to Dismiss”) based on the difficulties raised for 

the Defense by Amended Protective Order #1 (the “Protective Order”).3  

b) On September 3 and 17, 2013, Defense Counsel for Mr. Mohammad and Mr. al-Baluchi 

filed joinder motions, and these were later granted by the Commission.4  Together, these motions 

are referred to as the “Defense Motions.”  These motions have been cleared by security review 

and published on the Military Commission’s website. 

2 Rules for Military Commissions (“R.M.C.”) 905(c)(2)(A). 
3 AE-200 (MAH, RBS, WBA), Defense Motion to Dismiss Because the Amended Protective 
Order #1 Violates the Convention Against Torture. 
4 AE-200 (KSM) Defense Notice of Joinder Supplement Facts & Law to AE200 (MAH, RBS, 
WBA) Defense Motion to Dismiss Because Amended Protective Order #1 Violates the 
Convention Against Torture, September 3, 2013 (hereinafter “KSM Motion”) and AE-200 
(AAA), Mr. al Baluchi's Notice of Joinder, Factual Supplement & Argument to Defense Motion 
to Dismiss Because Amended Protective Order #1 Violates the Convention Against Torture, 
September 17, 2013 (hereinafter “AAA Motion”). 
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c) A number of other filings have been made in relation to the Defense Motions, notably the 

Government’s Response to the Motion, filed on October 3, 2013,5 and the Reply of Defense filed 

on October 10, 2013.6  These two files are listed on the Military Commission’s website, but as of 

the date of this filing are not yet publicly available and therefore have not been reviewed by 

REDRESS. 

 (ii)  REDRESS 

d) REDRESS is an international human rights non-governmental organization with a mandate 

to assist torture survivors to seek justice and other forms of reparation.   It is registered under 

United Kingdom charity law and is also recognized in the United States of America with 

501(c)(3) status under the federal code.7 

e) REDRESS fulfils its mandate through a variety of means, including casework, law reform, 

research and advocacy.8  

f) REDRESS has accumulated a wide expertise on the various facets of the right to reparation 

for victims of torture under international law and regularly takes up cases on behalf of victims of 

torture before national, regional and international human rights mechanisms and courts.9 

 (iii)  REDRESS’s role in the case of Mr. al-Hawsawi   

g) REDRESS has been involved in the case of Mr. al-Hawsawi since July 2012.10    

5 AE-200F, Government Response To Defense Motion to Dismiss Because Amended Protective 
Order #1 Violates the Convention Against Torture, October 3, 2013.  
6 AE-200I (MAH), Defense Reply to Government Response to Defense Motion to Dismiss 
Because Amended Protective Order #1 Violates the Convention Against Torture, October 10, 
2013. 
7 Ex. C (Declaration of Carla Ferstman, ¶2, October 17, 2013). 
8 Id., ¶3. 
9 Id., ¶3. 
10 Id., ¶¶4-5. 
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h) Given its mandate, REDRESS was interested in supporting Mr. al-Hawsawi’s case. In July 

2012 REDRESS was put in touch with Defense Counsel.11  He expressed that Mr. al-Hawsawi 

has a general interest in legal proceedings being pursued on his behalf, but that Counsel was very 

restricted by the way information was classified and was therefore unable to cooperate.  Counsel 

further explained that he could not disclose any information obtained from Mr. al-Hawsawi, or 

which might tend to indicate classified information, or give any instructions or indications of 

whether action should be taken.12  

i) There is very little information in the public domain about where Mr. al-Hawsawi was held 

from March 2003 to September 2006.13 

j) Despite these severe limitations REDRESS has carried out a detailed analysis of publicly 

available sources which indicates that Mr. al-Hawsawi was subjected to serious violations of 

international law including enforced disappearance, torture and other prohibited ill-treatment.14  

k) The analysis indicates that a number of States are implicated in these violations and have 

the responsibility to investigate them under their own domestic law and international law. 15    

l) REDRESS has therefore sought to compel investigations into these allegations in third 

States which are potentially implicated in the alleged violations.16 

 (iv)  Inability to obtain written authorization to act 

m) Since September 2012 REDRESS has attempted to obtain a formal written authority from 

Mr. al-Hawsawi, through his Defense Counsel.  However, to date it has not been able to obtain 

this.17 

11 Id., ¶5. 
12 Id. 
13 Id., ¶9. 
14 Id., ¶10. 
15 Id., ¶11. 
16 Id., ¶12. 
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n) It is REDRESS’s understanding that an authority, even expressed in general terms and not 

referring to any individual country, cannot be provided as to do so may risk breaching the 

Protective Order.18   

o) As further described below, the inability to obtain a written authority is likely to block 

access to certain remedies and information.19 

 (v)  Action in Lithuania 

p) The difficulties encountered in Lithuania are illustrative of these problems. On September 

13, 2013 REDRESS and the Lithuanian organization Human Rights Monitoring Institute 

(“HRMI”) filed a criminal complaint with the Lithuanian Prosecutor-General, requesting him to 

open an investigation into allegations that Mr. al-Hawsawi was secretly detained on Lithuanian 

territory and subjected to torture and other prohibited ill-treatment.20   

q) This complaint relied on a synthesis and analysis of publicly available materials, but could 

not include information obtained from Mr. al-Hawsawi himself.  It was therefore only possible to 

allege it was “highly likely” that Mr. al-Hawsawi was held in secret detention on Lithuanian 

territory.21 

r) On September 27, 2013, the Prosecutor’s office issued a decision refusing to open an 

investigation into the allegations raised.22   

s) The reasons given for refusing to open an investigation included that there was insufficient 

evidence to raise the obligation to investigate, and that the complaint was not based on 

17 Id., ¶7. 
18 Id., ¶8. 
19 Id., ¶¶12, 17, 20. Ex. D (Declaration of Natalija Bitiukova, ¶¶7-8, October 16, 2013). 
20 Ex. C (Declaration of Carla Ferstman, ¶13, October 17, 2013) and Ex. D (Declaration of 
Natalija Bitiukova, ¶2, October 16, 2013). 
21 Ex. C (Declaration of Carla Ferstman, ¶14, October 17, 2013). 
22 Ex. E (Decision of Lithuanian Prosecutor, September 27, 2013). 
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information obtained from Mr. al-Hawsawi or known “directly” to HRMI or REDRESS, but was 

instead based on “assumptions” made after “analyzing ‘accessible information.’”23  

t) REDRESS and HRMI have appealed the decision of the Lithuanian Prosecutor in the 

Lithuanian courts.24   

u) Even if the Courts order the prosecutor to open an investigation, any such investigation 

will be severely hindered by Mr. al-Hawsawi’s inability to provide information to the authorities 

about what he experienced.25 

v) In addition, the lack of a written authority to act will mean that REDRESS and HRMI will 

not have the express right to challenge any decision to terminate an investigation.26  

 (vi)  Action in Poland 

w) REDRESS is also in the process of filing a request for victim status on behalf of Mr. al-

Hawsawi in Poland. 27  

x) Again, the Protective Order raises the dual issues of having sufficient evidence to compel 

the opening of an investigation, and having standing to participate in any investigation. 28 

y) Without a written power of attorney from Mr. al-Hawsawi, REDRESS will not be allowed 

access to the investigation file or information about the status of the investigation.29  

z) Similarly, any such investigation will be severely hindered by Mr. al-Hawsawi’s inability 

to provide information to the authorities about what he experienced.30 

23 Id. 
24 Ex. C (Declaration of Carla Ferstman, ¶15, October 17, 2013). Ex. D (Declaration of Natalija 
Bitiukova, ¶4, October 17, 2013). 
25 Ex. C (Declaration of Carla Ferstman, ¶16, October 17, 2013).  
26 Ex. D (Declaration of Natalija Bitiukova, ¶¶7-8, October 16, 2013). 
27 Ex. C (Declaration of Carla Ferstman, ¶18, October 17, 2013). 
28 Id., ¶19. 
29 Id., ¶20. 
30 Id., ¶21. 
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 (vii)  Impact on Appeals  

aa) REDRESS anticipates that in relation to the proceedings in Lithuania and other third States 

it will need to file appeals to domestic mechanisms to compel further investigations.  However, 

as set out above, these will be significantly hampered, if not made impossible, by the inability to 

obtain a formal authorization to act from Mr. al-Hawsawi.31  

bb) Furthermore, the Protective Order as currently drafted and interpreted will block access to 

the European Court of Human Rights as the Rules of Procedure set down that only a victim can 

bring a complaint, and any person or organization representing the victim must provide a written 

authority.32   

6. Law and Argument   

A. Legal basis for the relief requested.  

 Mr. al-Hawsawi’s right to due process and equal protection is guaranteed by the Fifth 

Amendment of the U.S. Constitution. His right to present evidence in his defense and to examine 

and respond to all evidence admitted against him on the issue of guilt or innocence and for 

sentencing are also expressly granted by the Military Commissions Act of 2009 (“M.C.A”).33  

These rights are violated by the operation of the Protective Order as further described in the 

31 See Ex. D (Declaration of Natalija Bitiukova, ¶¶7-8, October 16, 2013); Ex. C (Declaration of 
Carla Ferstman, ¶19, October 17, 2013). 
32 Ex. C (Declaration of Carla Ferstman, ¶23, October 17, 2013).  See Rules of Court of the 
European Court of Human Rights, Rule 45(3) (“[w]here applicants are represented in accordance 
with Rule 36, a power of attorney or written authority to act shall be supplied by their 
representative or representatives”), http://www.echr.coe.int/Documents/Rules_Court_ENG.pdf.  
Following extensive research, REDRESS is not aware of any exceptions having been made to 
this rule.   
33 National Defense Authorization Act for Fiscal Year 2010, § 1802, Pub.L. 111–84, H.R. 2647, 
123 Stat. 2190 (Codified at 47A U.S.C. §§949(a)(2)(A) (2009)). 
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Motion to Dismiss.34  

 REDRESS has a demonstrated direct and genuine interest in the outcome of this case and 

additionally has standing to seek access to these court proceedings under Regulations 19-3(c) 

and (d) of the Regulation for Trial By Military Commission, 2011.  Those provisions specifically 

permit a third party, including an international organization,35 to challenge whether information 

presented in these proceedings “may be released to the public or is not appropriately designated 

as ‘protected.’”36   

 In the event of any ambiguity on this point, the M.C.A., the Regulation for Trial by 

Military Commission and the Military Commissions Trial Judiciary Rules of Court should be 

“construed in a manner so as not to violate international law, as [it is presumed] that Congress 

ordinarily seeks to comply with international law when legislating.”37  As set out in detail below, 

international law requires that victims of torture be given the right to an effective remedy. Where 

judicial remedies are required, as they are in relation to torture, an effective remedy requires 

access to counsel.38  As the Protective Order operates to silence Mr. al-Hawsawi, and there is no 

34 See AE-200 (MAH, RBS, WBA), Defense Motion to Dismiss Because the Amended 
Protective Order #1 Violates the Convention Against Torture, pp. 7-8.  See also AE-200 (KSM) 
Defense Notice of Joinder Supplement Facts & Law to AE200(MAH, RBS, WBA) Defense 
Motion to Dismiss Because Amended Protective Order #1 Violates the Convention Against 
Torture, September 3, 2013, 16, 19 and AE-200 (AAA), Mr. al Baluchi's Notice of Joinder, 
Factual Supplement & Argument to Defense Motion to Dismiss Because Amended Protective 
Order #1 Violates the Convention Against Torture, 19-20 (on the effect on mitigation). 
35 M.C.R. 806 defines "public" to include national and international organisations, in the context 
of providing that trials should be publicly held. 
36 Department of Defense Regulation for Trial by Military Commissions (2011) ¶¶19-3(c) and 
(d).   
37 United States v. Khadr, 717 F. Supp. 2d 1215, 1238 (C.M.C.R. 2007) (citing Murray v. 
Schooner Charming Betsy, 6 U.S. (2 Cranch) 64, 118 (1804)). 
38 See Committee Against Torture, General Comment No. 3, para. 30, U.N. Doc. CAT/C/GC/3 
(“Judicial remedies must always be available to victims, irrespective of what other remedies may 
be available, and should enable victim participation. States parties should provide adequate legal 
aid to those victims of torture or ill-treatment lacking the necessary resources to bring complaints 
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other way for REDRESS to access him except through this Commission, the effect of denying 

leave to intervene would be to shut off the only potential remedy for a continuing violation of 

international law.  

B.  The right to complain about torture, the right to obtain an effective remedy, and the 

obligation to investigate torture are integral to the prohibition itself.  

 (i) The rights and obligations concerned: Customary international law recognizes the 

prohibition of torture as a peremptory norm (jus cogens).39 Such a norm is accepted by the 

international community as one from which no derogation is permitted.40 This is reinforced by 

the fact that the Convention against Torture and other Cruel, Inhuman and Degrading Treatment 

or Punishment (‘CAT’) has at present 154 States party, including all 47 member states of the 

Council of Europe, and States from every region of the world.41 Torture is widely recognised as 

a crime under international law42 and a grave breach of international humanitarian law,43 for 

which individuals, as well as states, have responsibility on the international level.  

and to make claims for redress”), available at: 
http://tbinternet.ohchr.org/_layouts/treatybodyexternal/TBSearch.aspx?Lang=en&TreatyID=1&
DocTypeID=11.  
39 Questions Relating to the Obligation to Prosecute or Extradite (Belgium v. Senegal), [2012] 
General List No 144. I.C.J, para. 99.  
40 RESTATEMENT (THIRD) OF FOREIGN RELATIONS LAW OF THE UNITED STATES § 102 (1986). 
cmt. k (“Peremptory norms of international law (jus cogens). Some rules of international law are 
recognized by the international community of states as peremptory, permitting no derogation. 
These rules prevail over and invalidate international agreements and other rules of international 
law in conflict with them. Such a peremptory norm is subject to modification only by a 
subsequent norm of international law having the same character.”). 
41 A list of all parties to the CAT is available at: 
http://treaties.un.org/Pages/ViewDetails.aspx?mtdsg_no=IV-9&chapter=4&lang=en.  
42 See, e.g. CAT, Arts. 4-9; Rome Statute of the International Criminal Court, U.N. Doc. 
A/CONF. 183/9; 37 I.L.M. 1002 (1998); 2187 U.N.T.S. 90, (‘ICC Statute’), Arts. 7(1)(f) and 
8(2)(a)(ii). 
43 First Geneva Convention, Art. 50; Second Geneva Convention, Art. 51; Third Geneva 
Convention, Art. 130; Fourth Geneva Convention, Art. 147; ICC Statute, Arts. 8(2)(a)(ii) and 
(iii) and (c)(i). 
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 The absolute prohibition of torture entails certain positive obligations which are also firmly 

established to be of an absolute nature.44  The Defense Motions provide a thorough exposition of 

the positive obligations which (i) guarantee victims the right to complain and the right to 

redress/an effective remedy for torture and other prohibited ill-treatment,45 and (ii) require states 

to carry out an effective investigation into allegations of such treatment.46  REDRESS refers to 

and adopts those submissions.  It draws particular attention to: 

(a) CAT Article 12 (obligation to investigate wherever there is reasonable ground to 

believe that an act of torture has been committed), Article 13 (right to complain to 

and to have case promptly and impartially examined by competent authorities) and 

Article 14 (right to redress); and  

(b) the prohibition of torture and guarantee of the right to an effective remedy for 

torture and other prohibited ill-treatment provided for under other international 

treaties, including the International Covenant on Civil and Political Rights 

(“ICCPR”)47 and the European Convention on Human Rights.48 Both of these 

treaties have individual complaints mechanisms, many of which would, but for the 

Protective Order, be available to the accused in relation to the allegations raised.49 

44 As to which, see section (ii), below. 
45 Motion to Dismiss at 3-5, KSM Motion at 14-15, AAA Motion at 2, 10-14. 
46 AAA Motion at 13, 24-25. 
47 International Covenant on Civil and Political Rights, GA res. 2200A (XXI), 21 UN GAOR 
Supp. (No. 16) at 52, UN Doc. A/6316 (1966); 999 UNTS 171; 6 ILM 368 (1967). 
48 European Convention for the Protection of Human Rights and Fundamental Freedoms, ETS 5; 
213 UNTS 221. 
49 For example, the Special Rapporteur on the Promotion and Protection of Human Rights and 
Fundamental Freedoms while Countering Terrorism (“UN Special Rapporteur on 
Counterterrorism”) has stated that “there is now credible evidence to show that CIA ‘black sites’ 
were located on the territory of Lithuania, Morocco, Poland, Romania and Thailand”: Report of 
the Special Rapporteur on the promotion and protection of human rights and fundamental 
freedoms while countering terrorism, Ben Emmerson, U.N. Doc. A/HRC/22/52, para. 19 (1 
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 The United States has signed and ratified CAT and the ICCPR, making them part of “the 

supreme Law of the Land” pursuant to the Supremacy Clause of the U.S. Constitution.50  

Although the CAT is a non-self-executing treaty, the U.S. government has made it clear that it 

believes that its obligations under the CAT, and therefore the rights guaranteed to individuals, 

are part of U.S. law and are binding on the United States government.51  In addition, customary 

international law is itself a part of federal common law in both criminal and civil cases.52 

 (ii) These rights and obligations are interconnected and integral to the prohibition of 

torture itself:  The positive obligations guaranteeing individuals the right to complain and to 

obtain an effective remedy and redress, and requiring states to carry out investigations into 

allegations of torture and other prohibited ill-treatment are part of, and integral to, the prohibition 

itself.  The European Court of Human Rights has expressed this connection clearly in relation to 

the obligation to investigate allegations of torture: 

Where an individual raises an arguable claim that he has been seriously ill-treated 
by the police or other such agents of the State unlawfully and in breach of 
Article 3, that provision, read in conjunction with the State’s general duty under 

March 2013), available at: 
http://www.ohchr.org/Documents/HRBodies/HRCouncil/RegularSession/Session22/A-HRC-22-
52_en.pdf. For complaints concerning Poland and Lithuania a victim would ultimately have 
access to the European Court of Human Rights.  Morocco and Poland have also accepted the 
individual complaints procedure under Article 22 of the CAT: see 
http://treaties.un.org/Pages/ViewDetails.aspx?mtdsg_no=IV-9&chapter=4&lang=en. Lithuania 
and Poland have also accepted the individual complaints procedure of the ICCPR, under its First 
Optional Protocol: see http://treaties.un.org/Pages/ViewDetails.aspx?mtdsg_no=IV-
5&chapter=4&lang=en.  
50 U.S. Const. art. VI. 
51 See, Committee Against Torture, Initial Report of the United States of America, para. 60, U.N. 
Doc. CA T/C/28/Add.5 (1995) (“More generally, however, the United States considered existing 
law to be adequate to its obligations under the Convention”), available at: 
www.state.gov/documents/organization/100296.pdf.   
52 Filartiga v. Pena-Irala, 630 F.2d 876, 885 (2d Cir. 1980). In addition, the RESTATEMENT 
(THIRD) OF FOREIGN RELATIONS LAW OF THE UNITED STATES § 111 (1986) cmt. D states that 
“[c]ustomary international law is considered to be like common law in the United States, but it is 
federal law.” 
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Article 1 of the Convention to “secure to everyone within their jurisdiction the 
rights and freedoms defined in … [the] Convention”, requires by implication that 
there should be an effective official investigation.  If this were not the case, the 
general legal prohibition of torture and inhuman and degrading treatment and 
punishment, despite its fundamental importance …, would be ineffective in 
practice and it would be possible in some cases for agents of the State to abuse the 
rights of those within their control with virtual impunity.53 
 

 Similarly, the Inter-American Court of Human Rights consistently stresses that States are 

“obliged to investigate and punish any violation of the rights embodied in the Convention in 

order to guarantee such rights; and … this obligation is related to the rights to be heard by the 

courts and to a prompt and effective recourse”.54 

 This interpretation is consistent with international law. The prohibition of torture is 

universally recognised and encompasses the obligation not to commit torture as well as the 

obligation to forestall and preempt any such acts.55  

 Because these positive obligations are integral to the absolute prohibition, it is also firmly 

established that they are non-derogable. As explained by the UN Human Rights Committee: 

 "It is inherent in the protection of rights explicitly recognized as non-derogable... 
that they must be secured by procedural guarantees, including, often, judicial 
guarantees. The provisions of the Covenant relating to procedural safeguards may 
never be made subject to measures that would circumvent the protection of non-
derogable rights [... ]."56 
  

53 Assenov v. Bulgaria, 1998-VIII, Eur. Ct. H.R., para. 102. See also Aslakhanova v. Russia, Eur. 
Ct. H.R. App. No. 2944/06, 18 Dec. 2012, para. 144. 
54 The “Street Children” Case. (Villagrán Morales et al.), Merits, Judgment, Inter-Am. Ct. H.R., 
(ser. C) No. 63, ¶225 (Nov. 19, 1999).  See also Velasquez Rodriguez Case, Merits, Judgment, 
Inter-Am. Ct. H.R. (ser. C) No. 4 ¶166 (July 29, 1988), and Loayza Tamayo Case, Reparations, 
Judgment, Inter-Am. Ct. H.R. (ser. C) No. 42 ¶170 (November 27, 1998). 
55 Prosecutor v. Furundzija, Case No. IT-95-17/1-T, Trial Judgment, (Int’l Crim. Trib. For the 
Former Yugoslavia 10 Dec. 1988) 38 I.L.M. 317, paras.144 and 148, available at: 
http://www.refworld.org/docid/40276a8a4.html. 
56 Human Rights Committee, General Comment No. 29: Article 4: Derogations during a State of 
Emergency, para. 15, U.N. Doc. CCPR/C/21/Rev.1/Add.11 (2001), available at: 
http://www.refworld.org/docid/453883fd1f.html.  
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 The Committee Against Torture is the supervisory mechanism established under the CAT 

to provide authoritative interpretations regarding the interpretation and application of the 

treaty.57  It has stressed that Articles 12 to 14 cannot be derogated from in any circumstances.58  

The leading commentary on the CAT also stresses that the “right of complaint afforded to 

victims of torture or ill treatment is a fundamental guarantee that must be upheld in all 

circumstances.”59  

 Similarly, the Inter-American Court of Human Rights has held that “judicial guarantees” 

including the obligation to investigate violations and victims’ access to a court are of a non-

derogable nature where these are linked to ensuring the protection of non-derogable rights.60 The 

European Court of Human Rights has also affirmed this position.61 

 The importance of upholding these positive obligations is reflected across international 

norms and practice.62  For example, in 2005, the UN General Assembly adopted basic principles 

on the right to a remedy and reparation for human rights violations, including torture. 

Significantly, this General Assembly resolution was adopted by consensus, including by the 

57 CAT, Article 17.  That the views of such Committees should be accorded great weight was 
recognised by the International Court of Justice in Case concerning Ahmadou Sadio Diallo 
(Republic of Guinea v. Democratic Republic of the Congo), I.C.J. Rep. 2010 639, para. 66 
(concerning the equivalent body under the International Covenant on Civil and Political Rights, 
the Human Rights Committee). 
58 Committee Against Torture, General Comment No. 2: Implementation of article 2 by States 
parties, para. 6, U.N. Doc. CAT/C/GC/2 (24 January 2008) available at: 
http://tbinternet.ohchr.org/_layouts/treatybodyexternal/Download.aspx?symbolno=CAT%2fC%2
fGC%2f2&Lang=en.  
59MANFRED NOWAK & ELIZABETH MACARTHUR, THE UNITED NATIONS CONVENTION AGAINST 
TORTURE: A COMMENTARY 442 (2009) (included as Ex. F). 
60 See, e.g. Barrios Altos case (Chumbipuma Aguirre et al. v. Peru), Judgment, Merits, Inter-
Am.Ct.H.R. (ser. C) No. 75, ¶¶ 41–44 (Mar. 14, 2001). 
61 See, eg. Chahal v UK, 1996-V, Eur. Ct. H.R, para. 80. 
62 See, Human Rights Committee, General Comment No. 20: Article 7, U.N. Doc. 
HRI/GEN/1/Rev.1 at 30 (1992), available at: 
http://www1.umn.edu/humanrts/gencomm/hrcom20.htm.  
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United States.  It reaffirms that victims’ rights of access to justice and redress mechanisms for 

such violations should be “fully respected.”63 As such, the resolution affirms that States “shall” 

provide “equal access to an effective judicial remedy as provided for under international law,” 

that States have the duty to investigate such violations, and that States should “cooperate with 

one another and assist international judicial organs competent in the investigation and 

prosecution of such violations.”64  

 (iii)  National security considerations cannot be used to extinguish the right to 

complain about torture and to obtain redress:   The Protective Order in the instant case has 

been adopted ostensibly to protect “the sources, methods, and activities by which the United 

States defends against international terrorism and terrorist organisations.”65   Because of its 

extremely broad reach, however, the Protective Order impermissibly extinguishes fundamental 

and non-derogable rights of the accused.  It is even more crucial to uphold these rights in a 

capital case. 

 International law is clear that, because of their non-derogable nature, national security 

considerations cannot be used to completely extinguish the right to complain about torture and to 

obtain redress, or to block investigations into it.   

 This was stressed by the Committee Against Torture in its General Comment No. 3 on 

Article 14: “under no circumstances may arguments of national security be used to deny redress 

63 UN Basic Principles and Guidelines on the Right to a Remedy and Reparation for Victims of 
Gross Violations of International Human Rights Law and Serious Violations of International 
Humanitarian Law, UN G.A. Res 60/147 (2005), Principle II(3)(c), available at: 
http://www.refworld.org/docid/4721cb942.html (“UN Basic Principles”). 
64 Id., paras. 12 and 4 respectively. 
65 AE-013O, Ruling on Government Motion to Protect Against Disclosure of National Security 
Information, 6 December 2012. 
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for victims.”66  By logical extension, this also applies to the ability to complain.  Both the 

European Court of Human Rights,67 and the Inter-American Court of Human Rights68 have 

consistently adopted the same position.  The Inter-American Court of Human Rights has also 

made it clear that States cannot refuse to provide classified information for the investigation of 

serious human rights violations solely because of national security considerations.69 

 Any effort to limit the right to a remedy must be based on legitimate grounds and be 

proportionate.  While national security interests may constitute a legitimate aim, they will only 

be considered so when they are genuinely tailored to protecting such interests rather than 

protecting states from embarrassment or preventing the exposure of illegal activity.70  The 

66 Committee Against Torture, General Comment No. 3: Implementation of Article 14 by States 
Parties, para. 42, U.N. Doc. CAT/C/GC/3 (13 December 2012), available at: 
http://tbinternet.ohchr.org/_layouts/treatybodyexternal/Download.aspx?symbolno=CAT%2fC%2
fGC%2f3&Lang=en.  
67 In Cordova v. Italy (No. 1), for example, the European Court of Human Rights held that any 
limitations on judicial review “must not restrict the access left to the individual in such a way or 
to such an extent that the very essence of the right is impaired.”  Cordova v. Italy (No. 1), 2003-I 
Eur. Ct. H.R. 53.  To do so would violate the right to a remedy.  See also Waite & Kennedy v. 
Germany, 1999-I Eur. Ct. H.R.; Chahal v U.K., 1996-V, Eur. Ct. H.R. 456-457; Saadi v. Italy, 
App. No. 37201/06, Eur. Ct. H.R. (2008), at paras. 138 and 141. 
68 “Five Pensioners” v. Peru, Merits, Reparations, and Costs, Judgment, Inter-Am. Ct. H.R. (ser. 
C) No. 98, at para. 136 (Feb. 28, 2003).  See also Barrios Altos Case (Chumbipuma Aguirre et 
al. v. Peru), Interpretation of the Judgment on the Merits, Inter-Am. Ct. H.R. (ser. C) No. 75, at 
para. 41 (May 14, 2001).   
69 See, e.g., Myrna Mack Chang v. Guatemala, Merits, Reparations, and Costs, Judgment, Inter-
Am. Ct. H.R. (ser. C) No. 101, at para. 180 (Nov. 25, 2003) (“The Court deems that in cases of 
human rights violations, the State authorities cannot resort to mechanisms such as official secret 
or confidentiality of the information, or reasons of public interest or national security, to refuse 
to supply the information required by the judicial or administrative authorities in charge of the 
ongoing investigation or proceeding.”).   
70 See The Johannesburg Principles on National Security, Freedom of Expression and Access to 
Information, at Principle 2(b), cited in Report of the Special Rapporteur on Promotion and 
protection of the right to freedom of opinion and expression, U.N. Doc. E/CN.4/1996/39 (1996) 
at 30 (“[A] restriction sought to be justified on the ground of national security is not legitimate if 
its genuine purpose or demonstrable effect is to protect interests unrelated to national security, 
including, for example, to protect a government from embarrassment or exposure of wrongdoing, 
or to conceal information about the functioning of its public institutions, or to entrench a 
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United Nations Special Rapporteur on the Promotion and Protection of Human Rights and 

Fundamental Freedoms while Countering Terrorism (“UN Special Rapporteur on 

Counterterrorism”) has specifically identified paragraphs 2g(4)-(5) of the Protective Order as 

offending this principle.  According to the Special Rapporteur, the provisions are part of a policy 

that is “precisely calculated to evade the operation of human rights law.”71  

 Even if certain restrictions on access to evidence were deemed consistent with a legitimate 

aim, these restrictions must be proportionate and strictly necessary to achieve that aim in a 

democratic society. In Chahal v. United Kingdom, for example, the European Court of Human 

Rights noted that courts have the ability to fashion procedures that can address national security 

considerations:   

[T]he use of confidential material may be unavoidable where national security is 
at stake. This does not mean, however, that the national authorities can be free 
from effective control by the domestic courts whenever they choose to assert that 
national security and terrorism are involved . . . there are techniques which can be 
employed which both accommodate legitimate security concerns about the nature 
and sources of intelligence and yet accord the individual a substantial measure of 
procedural justice.72 

particular ideology, or to suppress industrial unrest.”), available at: 
http://ap.ohchr.org/documents/alldocs.aspx?doc_id=700. See also U.N. Commission on Human 
Rights, Siracusa Principles on the Limitation and Derogation Provisions on the International 
Covenant on Civil and Political Rights, U.N. Doc E/CN.4/1985/4 (1984), available at: 
http://www.refworld.org/docid/4672bc122.html. See further Report of the Special Rapporteur on 
the promotion and protection of human rights and fundamental freedoms while countering 
terrorism, Ben Emmerson, para. 39, U.N. Doc. A/HRC/22/52 (2013), available at: 
http://www.ohchr.org/Documents/HRBodies/HRCouncil/RegularSession/Session22/A-HRC-22-
52_en.pdf.  
71 Report of the Special Rapporteur on the promotion and protection of human rights and 
fundamental freedoms while countering terrorism, Ben Emmerson, U.N. Doc. A/HRC/22/52 
(2013), at 15, available at: 
http://www.ohchr.org/Documents/HRBodies/HRCouncil/RegularSession/Session22/A-HRC-22-
52_en.pdf. 
72 Chahal v U.K., 1996-V, Eur. Ct. H.R.  See further Tinnelly & Sons v. U.K., App. No. 
20390/92, 27 Eur. H. R. Rep. 249, 291 (1998); Devenny v. U.K., App. No. 24265/94, 35 Eur. 
H.R. Rep. 643, 647-648 (2002); Al-Nashif v. Bulgaria, App. No. 50963/99, 36 Eur. H.R. Rep. 
655 (2002). 
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 The UN Special Rapporteur on Counterterrorism has stressed that where claims are 

advanced for classification of material in proceedings “there should be a strong presumption in 

favour of disclosure, and any procedure adopted must, as a minimum, ensure that the essential 

gist of the classified information is disclosed to the victim or his family, and made public.”73   

 Particular attention must be paid to these principles in this, a capital criminal case.  As the 

U.S. Supreme Court has reaffirmed on a number of occasions, death is a different kind of 

punishment from any other that may be imposed:  

From the point of view of the defendant, it is different in both its severity and its 
finality. From the point of view of society, the action of the sovereign in taking 
the life of one of its citizens also differs dramatically from any other legitimate 
state action. It is of vital importance to the defendant and to the community that 
any decision to impose the death sentence be, and appear to be, based on reason 
rather than caprice or emotion.74  
 

 For this reason, the Supreme Court has attached even greater importance to fair procedure 

in the criminal capital trial context.  It has held that the defendant has a legitimate interest in the 

character of the procedure which leads to the imposition of sentence.75  

 In the case of Gardner v. Florida, relying partly on the Due Process Clause of the 

Fourteenth Amendment and partly on the Eighth Amendment's prohibition against cruel and 

73 Report of the Special Rapporteur on the promotion and protection of human rights and 
fundamental freedoms while countering terrorism, Ben Emmerson, U.N. Doc. A/HRC/22/52 
(2013), 16, available at: 
http://www.ohchr.org/Documents/HRBodies/HRCouncil/RegularSession/Session22/A-HRC-22-
52_en.pdf, citing the UN Basic Principles, paras. 22(a) to (d): UN Office of the High 
Commissioner for Human Rights (OHCHR), Manual on the Effective Investigation and 
Documentation of Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment 
("Istanbul Protocol"), para. 82, U.N. Doc. HR/P/PT/8/Rev.1 (2001), available at: 
www.refworld.org/docid/4638aca62.html; A. v. U.K. App. No. 3455/05, Eur. Ct. H.R., (2009) 
paras. 218 to 220; Yassin Abdullah Kadi v. European Commission, Case T-85/09, General Court 
(Seventh Chamber), 30 September 2010 [2011] CMLR 24, paras. 173 to 174. 
74 Gardner v. Florida, 430 U.S. 349, 357–358 (1977).   
75 Id. at 358.  See also Witherspoon v. Illinois, 391 U.S. 510, 521-523. 
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unusual punishment, the Court held that a procedure for selecting people for the death penalty 

that permitted consideration of secret information about the defendant was unacceptable.76   In 

that case, the information was kept secret on the basis that an assurance of confidentiality to 

potential sources of information is essential to enable investigators to obtain relevant but 

sensitive disclosures.  However, the Court held that rationale was not sufficient to override the 

importance of due process in the sentencing phase of a capital trial.77   

 In this case, the reality and appearance of fairness is crucial for the legitimacy of this 

process before the United States public, and the international community.  National security 

considerations cannot operate to extinguish the accused’s rights under international law in 

relation to torture, particularly where that undermines their due process rights in a capital trial. 

C.  The Protective Order operates to deny Mr. al-Hawsawi’s right to complain about his 

treatment and to seek redress, and frustrates investigations by authorities in third States.    

 REDRESS’s experience, outlined in Part 5, above, shows how the Protective Order has 

operated to completely deny Mr. al-Hawsawi the rights referred to in the previous section and to 

frustrate investigations that international law requires States to undertake.  The Protective Order 

does this in two ways: first, it prevents Mr. al-Hawsawi from making a claim himself or 

requesting assistance from others to bring claims outside the United States regarding his 

treatment and detention.  Second, and crucially, it extinguishes his ability to provide evidence to 

support these claims.    

76 Gardner v. Florida, 430 U.S. 349, 362-364 (1977).  
77 Id., at 358-359. See also, e.g. Lockett v. Ohio, 438 U.S. 586 (1978) (sentencing authorities, 
whether a judge or a jury, must be able to consider every possible mitigating factor, rather than 
being limited to a specific list); Eddings v. Oklahoma, 455 U.S. 104 (1982): (the sentencing 
court had violated the defendant’s rights when it refused to consider the defendant’s turbulent 
family history as a mitigating factor). 
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 (i)  Effect of preventing Mr. al-Hawsawi from requesting assistance:  The Protective 

Order has the clear consequence that the natural route for vindicating the rights referred to above, 

submission of a complaint by Mr. al-Hawsawi, is blocked.  As such Articles 13 and 14 of the 

CAT, and the right to an effective remedy, are necessarily violated. 

 In addition, the interpretation of the Protective Order to disallow provision of written 

authorisation for others to act on his behalf negates the ability of organisations such as 

REDRESS to bring a complaint on his behalf.  As described in the statement of facts, this limits 

the ability of organizations to initiate proceedings that compel authorities to carry out 

investigations and it blocks access to human rights bodies tasked with reviewing compliance 

with international law such as the European Court of Human Rights.  As a consequence, States 

are not held accountable before judicial mechanisms when they fail to fulfil their international 

law obligations to investigate their potential involvement in Mr. al-Hawsawi’s secret detention 

and alleged torture and other prohibited ill-treatment. 

 (ii) Effect of denying ability to provide evidence:  Preventing Mr. al-Hawsawi from 

providing evidence to support any complaint about violations of human rights and humanitarian 

law further negates his rights guaranteed by international law and frustrates investigations that 

other States are legally required to carry out.  As such, even if Mr. al-Hawsawi was allowed to 

make a complaint, or to authorise others to do so, the practical effect of the Protective Order 

would still operate to deny him an effective remedy because the investigations carried out would 

be limited. 

 Mr. al-Hawsawi undoubtedly holds information that could give indications as to where he 

was held and how he was treated, which could be tied to other data available in the public 

domain to make a case.  However, because of the secrecy of the CIA high value detainee 
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program, it is difficult even to meet the initial burden of proof in a particular country to satisfy 

authorities that they were involved and have an obligation to investigate. This has been 

demonstrated by the complaint filed in Lithuania, where the Prosecutor refused to open an 

investigation. 

 Furthermore, even where countries such as Lithuania and Poland have opened 

investigations into their involvement in the secret detention and alleged torture and other 

prohibited ill-treatment of high value detainees, as they have in relation to other individuals, 

those investigations have been severely hampered by the fact that the US government prevents 

detainees from providing information that would be relevant to the inquiries.78 

 These third States are legally obliged to conduct such investigations under the CAT and 

other treaties applicable to them, and States party to CAT, including the United States, have an 

obligation to cooperate with such investigations.79  The Protective Order therefore operates not 

only to deny Mr. al-Hawsawi his rights, and information that may be very important for his 

defense, but also hinders third States in their efforts to comply with international law.  As such it 

undermines the prohibition of torture and the rule of law in those countries, and in the 

international legal system as a whole. 

 Unless both of these restrictions – on the ability to pursue or authorise others to pursue 

78 For further information about these investigations see Human Rights Watch, Globalizing 
Torture: CIA Secret Detention and Extraordinary Rendition (2013) at 91-93 and 101-102, 
available at: http://www.opensocietyfoundations.org/reports/globalizing-torture-cia-secret-
detention-and-extraordinary-rendition. 
79 See, eg. Goiburú v. Paraguay, Merits, Reparations and Costs, Judgment, Inter-Am. Ct. H.R. 
(ser. C) No. 193, ¶93 (Sep. 22, 2006) (where serious violations have a cross-border character, 
states implicated in one part of those violations have an obligation to investigate that 
involvement).  See also Rantsev v. Cyprus & Russia (2010) 51 EHRR 1, Eur. Ct. H.R., para. 289 
(for serious cross-border human rights violations States must not only conduct a domestic 
investigation into events occurring on their own territories, but must “cooperate effectively with 
the relevant authorities of other states concerned in the investigation of events which occurred 
outside their territories”). 
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complaints, and on the ability to provide evidence based on their thoughts and recollections – are 

removed, there will be a continuing violation of the absolute prohibition of torture and other ill-

treatment, and a violation of Mr. al-Hawsawi’s rights to complain and to have an effective 

remedy and redress guaranteed under international law. 

 D.  The Protective Order operates to create inequalities between the different 

accused.  

 By denying these rights under international law, the Protective Order also operates to 

create inequalities between the various defendants now subject to proceedings before military 

commissions.  In this way, the Government is effectively disadvantaging some accused in the 

proceedings, in violation of the due process clause of the Fifth Amendment as well as 

international law.80 

 For some accused detainees, information is now in the public domain (from declassified 

documents and other sources) indicating the treatment they were subjected to or providing 

information about the States in which they were held.81  This information could be relied on in 

foreign proceedings.  Indeed, this information has been sufficient in some cases to lead to the 

opening of an official investigation.82  

80 See Bolling v. Sharpe, 347 U.S. 497 (1954), at 499–500 (the liberty protected by the Fifth 
Amendment’s Due Process Clause contains within it the prohibition against denying to any 
person the equal protection of the laws).  
81 See, for example, the now declassified information available about Mr Mohammad as 
explained at pp. 5-10 of AE-200(KSM), Defense Notice of Joinder Supplement Facts & Law to 
AE200(MAH, RBS, WBA) Defense Motion to Dismiss Because Amended Protective Order #1 
Violates the Convention Against Torture, September 3, 2013. 
82 E.g., “On September 21, 2010, Polish lawyers for [Abd al Rahim] al Nashiri filed an 
application with Polish prosecutors in Warsaw requesting an investigation into his detention and 
treatment in Poland. In October 2010, the prosecutor granted victim status to al Nashiri, thereby 
recognizing that his claims against the Polish government may have merit”: Human Rights 
Watch, Globalizing Torture: CIA Secret Detention and Extraordinary Rendition (2013) at 100, 
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 For other accused detainees, including Mr. al-Hawsawi, such information is not available. 

For example, there is a brief reference to Mr. al-Hawsawi in the declassified documents referred 

to in Mr. Mohammad’s Defense Motion of Joinder,83 referring to the fact that he was allegedly 

responsible for a piece of intelligence which was then used to obtain further information from 

Mr. Mohammad.84 There are no references to his treatment or movements after capture in those 

or any other declassified documents.  Any person attempting to act on his behalf is therefore 

much less likely to be able to convince domestic authorities to open an investigation into a 

State’s potential involvement, investigations which may uncover information which could also 

assist in Mr. al-Hawsawi’s defense. 

 To afford due process, the State “must administer its capital sentencing procedures with 

even hand.”85  In its differential effect, the Protective Order results in a judicially created 

distinction between the various defendants subject to Military Commission proceedings, in 

violation of the due process clause of the Fifth Amendment as well as international law.86   

E.  Conclusion 

 The Protective Order operates to deny the accused in this case his rights guaranteed under 

treaty law and customary international law to complain about and seek redress for torture and 

available at: http://www.opensocietyfoundations.org/reports/globalizing-torture-cia-secret-
detention-and-extraordinary-rendition.  
83 AE-200(KSM), Defense Notice of Joinder Supplement Facts & Law to AE200(MAH, RBS, 
WBA) Defense Motion to Dismiss Because Amended Protective Order #1 Violates the 
Convention Against Torture, September 3, 2013. 
84 See CIA Office of the Inspector General, Special Review: Counterterrosim, detention and 
interrogation activities (September 2001 – October 2003) (2003-7123-IG), para. 214 (May 7, 
2004) available at: 
http://www.therenditionproject.org.uk/pdf/PDF%2020%20[CIA%20IG%20Investigation%20EI
Ts%202004].pdf. 
85 Gardner v. Florida, 430 U.S. 349, 361 (1977). 
86 The Supreme Court’s approach to Fifth Amendment equal protection claims is the same as to 
equal protection claims brought under the Fourteenth Amendment: Buckley v. Valeo, 424 U.S. 1, 
93 (1976); Weinberger v. Wiesenfeld, 420 U.S. 636, 638 n.2 (1975). 
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http://www.therenditionproject.org.uk/pdf/PDF%2020%20%5bCIA%20IG%20Investigation%20EITs%202004%5d.pdf
http://www.therenditionproject.org.uk/pdf/PDF%2020%20%5bCIA%20IG%20Investigation%20EITs%202004%5d.pdf
http://www.therenditionproject.org.uk/pdf/PDF%2020%20%5bCIA%20IG%20Investigation%20EITs%202004%5d.pdf


other prohibited ill-treatment.  It also frustrates investigations which could assist the accused’s 

defense, and puts some accused at an even greater disadvantage than others.  This not only 

fatally undermines the fairness of this trial in violation of the U.S. Constitution, but it also strikes 

a significant blow to the prohibition of torture and the rule of law. 

7. Oral argument:  REDRESS requests oral argument on this motion. If leave is granted, 

Counsel requests permission to present argument by video teleconference, under the Judge’s 

discretion provided for in Military Commissions Trial Judiciary Rule of Court 7(2)(d). 

8. Request for Witnesses and Evidence: None.  

9. Conference: REDRESS conferred via electronic mail with the Prosecution and Defense.  The 

Defense for each of the accused indicated that it supports REDRESS’s motion for leave to 

intervene and its request for relief. The Prosecution indicated that it opposes REDRESS’s motion 

for leave to intervene and its request for relief. 

10. Attachments 

A. Certificate of service 
B. Certificate of conference 
C. Declaration of Carla Ferstman of 17 October 2013 
D. Declaration of Natalija Bitiukova of 16 October 2013 
E. Copy of Lithuanian Prosecutor’s decision not to open investigation dated 27 

September 2013 with unofficial translation  
F. Extract from Manfred Nowak & Elizabeth Macarthur, The United Nations 

Convention against Torture: A Commentary 442-3 (2009) 
 
 
 

Respectfully submitted,    October 17, 2013 
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/S/__________________ 
William J. Aceves 
California Western School of Law 
225 Cedar Street 
San Diego, CA  92101 
wja@cwsl.edu 
(619) 525-1413 
 
Counsel of Record  
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CERTIFICATE OF SERVICE 
 

 

I certify that on October 17th, 2013, I caused to be electronically filed AE-200J (KSM et al) 

Motion of the Redress Trust to intervene in support of the Defense Motion to Dismiss Because 

the Amended Protective Order #1 Violates the Convention Against Torture (AE-200) and for 

Order Granting Permission to Obtain Written Authority from Mr. al-Hawsawi with the Clerk of 

Court and served the foregoing on all counsel of record by email. 

 

 

/S/__________________ 
William J. Aceves 
 
California Western School of Law 
225 Cedar Street 
San Diego, CA  92101 
wja@cwsl.edu 
(619) 525-1413 
 
Counsel of Record  
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CERTIFICATE OF CONFERENCE 

 

I certify that REDRESS conferred via electronic mail with the Prosecution and Defense in 

relation to its intention to move to intervene in support of the Defense Motion to Dismiss 

Because the Amended Protective Order #1 Violates the Convention Against Torture (AE-200) 

and for Order Granting Permission to Obtain Written Authority from Mr. al-Hawsawi.  The 

Defense for each of the accused indicated that it supports REDRESS’s motion for leave to 

intervene and its request for relief. The Prosecution indicated that it opposes REDRESS’s motion 

for leave to intervene and its request for relief. 

 

/S/__________________ 
William J. Aceves 
 
California Western School of Law 
225 Cedar Street 
San Diego, CA  92101 
wja@cwsl.edu 
(619) 525-1413 
 
Counsel of Record  
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Lithuanian Prosecutor~General, requestins him to open a.n investigation into 

allegatiocu tlw Mr. ai-Hawsa"'i wu secretly dcuined oo Lithuanian tetritol)' and 

subjected to torrure and atller prohibited ill-creatment 

14 This com('Maint relied on a synthetit and analysit of publicly available material$, 

but <OWd ne< include ••formation olnained ftom Mr. ai-Hawsawi himself. II was 

therefore only possible to allege it was "highly likely" that Mr. ai-Hawsawi wu 

beld iD aeem det<lllioo on Litbuaniantetritol)'. 

IS. On September 27, 2013, me Prosecutor's office issued a decision refu•il\8 to 

open an in~oa into me allegarions raised. On 8 Octobtr 2013, REDRESS 

and HRMI appealed the decision of the Lithuanian Prosecutor in the Lithuanian 

couns. 

16 If the Cowu do order !be proserutor to open an invesription, any sueb 

investigation will be oevertly hindered by Mr. ai-Hawsawi's inability to provide 

infonnation to me .. tlloriues about what be C'J<perienoed. 

17. f am further informed by HRMland believe thntthe lack of a writleJ1 authority 

10 act will m<*D thai REDRESS and HRMI will ne< have the eJCj)f<U riaht to 

challenge any decision to tmninate an investiplion. 

u REDRESS is a!"' in the proceso of 6Jing a request for victim tutus on behalf of 

Mr. ai-Hawsawi in Poland, and bas &OSINcted I Polish lawyer in the ClUe. 

l9. Again, the Protective Order raises the dual issues of h.aving sufficient evidence 

to compel the apauna of an iDvestiption. and bavil\8 ...,dina to parriapate in 

any investiS~~lion. 

20 I am infonned by REDRESS' Polish lawyer thst without 1 written ,.._ of 

anorney from Mr ai-Hawsawi, REDRESS will noc be allowed access to lhc 

investiptlon fi le or infonnation about the status a( the investigation. 
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DECLARATION OF NATALlJA BITIUKOVA 

Pursuant to 28 U.S.C. § 1746, I, Natalija Bitiukova, do declare as follows: 

1. I am the Deputy Director of the Human Rights Monitoring Institute ("HRMI), a 
non-governmental organisation based in Lithuania. I hold Bachelor in Laws 
degree fTom the Mykolas Romeris Unviersity (Lithuania) and LL.M. in Human 
Rights and the European Union Law from the Central European University 
(Hungary). Central European University is organized as an American graduate 
institution and accredited in both the United States of America, the State of New 
York and Hungary. I have been working for the Human Rights Monitoring 
Institue since 2009. In 2012, I spent one year as a Legal Jnterm with the Open 
Society Justice Initiative/Open Society Foundations. 

2. On 13 September 2013 HRMT and the Redress Trust ("REDRESS") tiled a 
complaint with the Lithuanian Prosecutor-General concerning the case of 
Mustafa ai-Hawsawi. 

3. On 27 September 2013 the Prosecutor issued a decision refusing to open an 
investigation into the case. 

4. On 8 October 2013 HRMT and REDRESS filed an appeal to a pre-trial 
investigation Judge against the Prosecutor' s decision. 

5. I am informed and believe that REDRESS does not have a written authority from 
Mr al-Hawsawi to pursue proceedings on his behalf. 

6. The fact that REDRESS does not have a written authority from Mr al-Hawsawi 
has not precluded HRMT and REDRESS from appealing the decision of the 
Prosecutor dated 27 September 2013. 

7. However, if a pre-trial investigation judge orders the prosecutor to open the 
investigation, the prosecutor opens it and later adopts a decision to terminate it, 
Lithuanian law does not expressly provide for HRMI and REDRESS to 
challenge that decision, because they do not have formal authority to represent 
Mr al-Hawsawi. 

8. According to Articles 212 and 214 of the Lithuanian Code of Criminal Procedure 
(Official Gazette 2002, Nr. 37- 1341 , Nr. 46), if the prosecutor terminates an 
investigation on the ground that "no evidence was collected to substantiate the 
suspect's guilt", he or she must infom1 "a suspect, his representative, his lawyer, 
a victim, a plaintiff, a respondent and their representatives" about such decision 
and those individuals have a right to appeal. 

I declare under penalty of perjury under the laws of the United States of America that 
the foregoing is true and correct. 

Executed on this 16th day of October, 2013. 

1 
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LIETUVOS RESI'Uill.IKOS 

GENEI!i\L I N~ I' IIOKUI!i\TORA 

NUTi\ lliMi\S 
2013 m rugsejo 27 d. 

Vilnius 

Gcncrolinc.-s prokunuOros Organi~:.uOU,f nusil.alumq ir korupcijos lyrirno dcparuumnto 
prokuroras ""'""'" Stcpufinsw. susi)l'Wn~> su Wrploutines ""'')'liauS) bincs O'll"nil.OCiJOS 
REDRCS dirctaores C. l~erstm.an ir 2.mogaus teish.1 stebejimo insti1Uto (toliau - '1. 1 Sl) jguliotos 
atstovCs N. BitiukO\'O'i (1olinu ir - parei~l:~jos) 2013·09·13 fKtreiSkimu ir jmn naw-incti rcikulingn 
mediiaga, 

rl u S l (I l l): 

t •arci~k imc prn~oma pnt<h:ti ikitcisminj tyrinuJ del Lictuvos pard~;Om1 ir v"lstybts 
inslituciji.J d:tlyvuvimu pcrduodan1. slapla kalimnu. Lunkinant ir ncirm.>niSI..ai ~i J.:rnir1.1nCini 
clgiontis su Mu:ttnl1• ol· llaws:.lwi. kuris. p~ln:iSI..~JIJ tcic,imu. G\antrmamc (Kuba) Jungtincs 
Amcrikos Vufstijlf (toli.•u - JAV) karincs komisij<H tci,iamas dCI2001..()9..11 JAV·)C J\')Ld)hf 
u:roristiniq iSpuoli\f 

t•111n:iUdme tcigiama. _< .. > ym l:d:x•i didek tiL.imybe.jog aJ.J-IaY.'"$1\\'i bu\O \l<nas iA 
2~ m. lo\O - 2006 m. rugs('jo -4 d. laikotarpiu Lietu\ojC: kalin\\1 suimi'U\f· Luocnct bu'o 
pripatinla. jog jis kalinam3s G\3ntan3Jno jlankos bw1oje esan6ame blejimc: < ... > ... (l)are1~imo 2 
lapos) 

Pnn:iSLCjll teigirnu, .,Siuos jtarimus ~u~liJ>rino ir ncscniai atrnsta info•maciJ:• npic 
skf)·dtiq mar~l'll l us, Stldurunti pagrind~ rim toms Jniclnidom(i npie suimttti q gabcnimtl i iriS Lictuvos 
< ... > ... (ParciSkimo I lnp;1s) 

PorciSk~jtl vcrtinimu. mi. ko.ld ol·lluwsowi .. buvo i~ M<~roko nuskmidilllas i Eui'OJXl ir 
luikomas Uctuvoje pagrindZitl informacija apic ki1t1 .. ouk~tos vcn.es suifnttijl!" (toliau J\ VS) 
perve:Li•nu:s. otitikima!l A VS programos mctodoloQijos. kuri suimtiesicms nu.natt- vicniJ po kilo 
sckusius tard)'ml! ir apL.IauSlJ ciklus. o tnm tilrnis ctap~us jic g_;•lcjo bUti l3ikom1 "'icni ~u lrdt.1is. I ai 
to:ip pat derinasi su A VS s.k irtt~ ' ' ienuCilf skaiCiumi tuo pOCiu laikotarpiu vcilr..usi~ )faptuose 
kalinimo ccn~ Rumunijoje. Jnforrnacija a.pi(' Slf)·d,uas suteilia S\'ariq jrodymq. Lad AVS bu'o 
laikomi LK!tU\Oj<. o jlariamq pttda,-imo 5kf)d1iq datO'C suteil.i3 leidiia dar)ti •!'~· llld al· 
llaws:mi b\.1\o \ ienlb iS Si~is skt)·dtiais gabt:nt\4 suin11~q < ... >". (P:ltriSk.irno 2 lap.u) 

l•an:iS:kirne nurodyti ~ie su JAV C'/.V :.it:jami skt)dt.iai: 2003-02-04 N1. N8213G. 
2004 m. ruj;S<jis. Nr. n<~ino•nos. 2005.01.02 Nr. N9611lW. 2005-02-17 Nr. N724CI.. 2005·02·18 
Nr. N787WII. 2005·1 0-06 Nr. N380AB N787WII. 2006·03·25 Nr. N733MA N740EII. ~uri11 mew 
nurodytus :sk•·yd!iu:o ')kdt; ICktuvai naudojosi Vilni11u~ ir Palangos oro uostnis. (PurciS~imo 47 
punktas. 19-20 k• 1~1i) 

l'urciSkCjos prijJOZfsm. k;1d .. ttt.sklcisti skryd?:iui jokiu blidu nepatcikio H•wmnus su 
C2V Slapta.i! )Uioikymo ccntrois ir ypoltin,gllill pcrdavimo progrom3 susiju.sill skl')'d)ill ~m~o. 
l.ictuvos valdlios institucijos turi kur k:l.s gcrcs~ ~alimyb; bei parcig<t vyLdyti tyrimu), ncs 
iniOrmacija opic slryd,iu> ir clgcsi su suinnaisia•.s turi b\hi tinorna at itinkamicms purci~lm.ams 
Lictuvoje". (Pun:i!kimo 48 punkUI$. 20-21 lapoi) 

l~;tn:i~Limc l:tip J~U teigi.ama. kad· 
- ... Uu'~ ClV p3reigiinai. tiesiogtai susij~ su prog.rama. teigc .J\UC "cw~··. jog 

.. :B1uonj juuiamic:ji bu\O laikomi 1Lic...1u\ojc) ilg_iau. nc.·i mc:tus. iki 2005 m. paOOi~()).. lr.oomct j ae 
buvo pcrkclti. ncs I:Ntsklido tinia apie prog.ramq-; 
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nutarime nUiroukti tkitdsminj tyrimq Nr. 01·2·00016-10 tyrimo mctu konstatuotos (IJ)Iink·yhc"' ir j4 
teisinis jvcrtinimas Jjnomi. todCI Sh•mc nutarirnc dctnliuu lll.!rlJ>Iariami. 

Atsi>.vclwiant j tai, knd 1013-09-13 pHI'ti~kime patcikt<t inlbnnacijQ ncm JXt)JI'indo 
vert inti Jbktin~mis nplinkybCmis, turinCiomi.s po?.ymh.J nusiknlstmnt~ vciklj. pl'id M. ul·l lnwsawi 
galimai padnryhJ L-iciUvos Respublikos parcigOmJ. o tciginini apic JAV Cl.V sulaikyttt wnnenlf 
(tame tarpc ir M. ol-llawsaw·i) kalinimq Licwvoje ym p;u1eigti atliktu ikiteisminiu tyrinHI Nr. 01·2· 
000l6-13. kons:totUOttna.jol;, yro aiSki \icna i! BI,K 3 stmipsnio I dalyje. nurodytu oplink)'btl,l. 1. y. 
nepOO.aryta '~ika. turinti nus-ikahimo ar boudliamojo nusi!cng_imo poi) milf (I punktob). Luriai 
(aplink}b<i) ....u )1'0 pogrindos alSisak!{i pradcu o~itcisminj tyrim;. 

fl.ldel vado\audrunasis BPK 168 stnupsnW. 1 dalimi ir 3 straipsn;o I daltes I punl.tu. 
nut are~ 
I. Alsi'\;tl..)ti prndCti ikitcismirlj tyrimOJ dtltarptautines nevyriausybinc.s Oll:•nil'.acijos 

REDRES dircktorcs C. Fcl'stman ir 2TSI jgnliotos otstov~s N. lliliukovos 2013·09·13 1>.1reHlimc 
nurodyHI uplinkybi~. 

2. !.is nutn•·•mos per 7 dtcnas nuo jo IHIOI'Il~ gavimo dienos gali bOti rnrci~kCjlJ 
skund2.iamas Vilninus micsto al)ylinkCs tcismo ikitci~minio tyrimo tcisCjui. 

Organi7UOHJilU~Ilnhiml,l ir kon1pcijos t)'rimo dcrotrlomcnto J 
pmluror~ ? j { _...._ ..... )An tan.~ Step ~ilt,llb 
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UNOFFICIAL TRANSLATION 
 
 

REPUBLIC OF LITHUANIA 
OFFICE OF THE PROSECUTOR GENERAL 

 
To:  Deputy Director of the Human Rights Monitoring Institute 

Natalija Bitiukova 
 

ref 17 2 – 17918 of 27 09 2013 
 

Didzioji str. 5 LT-01228 Vilnius 
 
 
Re: application of September 13th, 2013 
 
In response to the September 13th, 2013 application of yours and the director’s of the non-
governmental organization REDRESS C. Ferstman I hereby send you September 27, 2013 
resolution which can be appealed to the Vilnius city district court pre-trial investigation judge in 
7 days after the copy of the resolution has been received. 
 
APPENDIX: copy of the resolution of 13 09 2013, 3 pages 
 
Prosecutor of the Department of Organized Crime and Corruption  [signed] 
 Antanas Stepučinskas 
 
 
 
 
 
 
 
 
 
 
 
 
 

State Budget Funded Enterprise, Rinktines g. 5A, LT-01515 Vilnius. Tel (8 5) 266 2305. Fax (8 5) 266 2317 
Email: generaline.prokuratura@prokuraturos.lt – The data is collected and held at the Registry of Legal Persons, 

code 288603320 
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UNOFFICIAL TRANSLATION 
 

REPUBLIC OF LITHUANIA 
OFFICE OF THE PROSECUTOR GENERAL 

 
RESOLUTION 

27 September 2013 
Vilnius 

 
Antanas Stepucinskas, the Prosecutor of the Department of Organized Crime and Corruption of the Office 
of the Prosecutor General of the Republic of Lithuania, having familiarized himself with the application 
of the director of the international non-governmental organization REDRESS C. Ferstman and 
representative of Human Rights Monitoring Institute (hereinafter– HRMI) N. Bitiukova (hereinafter – the 
applicants) and the material needed to analyse it, 
 
has established as follows: 
 
In the application it is requested to open a pre-trial investigation into the participation of Lithuanian 
public officials and state institutions in rendition, secret detention, torture, inhumane and degrading 
treatment of Mustafa al-Hawsawi, who as claimed by the applicants, is being tried in Guantanamo, Cuba, 
by the United States of America (hereinafter – USA) Military Commission with charges of September 
11th, 2011, terrorist attacks in USA.   
 
It is stated in the application that “it is highly likely that Mr al-Hawsawi was one of the detainees held in 
Lithuania for a period between March 2004 and 4 September 2006, when his detention at Guantánamo 
Bay was acknowledged. “ (page 2 of the application) 
 
According to the applicants, “[this suspicion] has been strengthened by recently uncovered flight data 
which shows flight circuits highly suggestive of detainee transfers into and out of Lithuania.” (page 1 of 
the application) 
 
The applicants are considering that al-Hawsawi “was moved to Europe from Morocco, and that it was 
Lithuania where he was held.”, therefore “this conclusion is consistent with the methodology of the HVD 
programme, by which detainees were subjected to successive cycles of interrogation and debriefing, and 
were likely to be held with others at a similar stage in the process. It is also consistent with the number of 
cells available for HVDs to be held in other known secret detention sites operating during this period in 
Romania. Flight data provides strong evidence that HVDs were held in Lithuania, and the dates of 
suspected rendition flights provide a further indication that Mr al-Hawsawi was one of the detainees 
transferred on those flights.” (page 2 of the application) 
 
The following flights, related to CIA of USA are indicated: 04 02 2003 No. N8213G, September of 2004 
No. unknown, 02 01 2005 No. N961BW, 17 02 2005 N724CL, 18 02 1005 No. N787WH, 05 10 2005 
No. N280AB N787WH, 25 03 2006 No. N733MA N740EH, during which the planes used Vilnius and 
Palanga airports. (Article 47 of the application, pages 19-20) 
 
The applicants acknowledge, that “the flights uncovered by no means provide an exhaustive complete list 
of flights connected to the CIA secret detention and extraordinary rendition programmes. The Lithuanian 
authorities are far better placed to undertake investigations, as information about the flights and any 
treatment of detainees must be known to relevant public officials within Lithuania, and Lithuanian 
authorities have an obligation to do so.” (Article 48 of the application, pages 20-21) 
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In the application it is also claimed, that: 
- “Former CIA officials directly involved in the programme told ABC News that “as many as eight 

suspects were held [in Lithuania] for more than a year, until late 2005 when they were moved 
because of public disclosures about the programme” 

- “The following day (21 August 2009), Dick Marty issued a statement that his own sources 
confirmed ABC News’ report that “HVDs” were held in Lithuania. He called for authorities to 
carry out a full, independent and credible investigation” 

- Two senior USA government officials at the time, cited in the ABC News report, claimed that 
“HVDs” were held in Lithuania until late 2005, when information on the programme became 
public. Flight records uncovered later have suggested that detainees may have been held in 
Lithuania until 2006. Detainees were then allegedly transferred out of Eastern Europe, to one or 
more undisclosed locations described simply as “war zone facilities”.” (Articles 26-28 of the 
application, page 14) 

- “While the Prosecutor General’s pre-trial investigation was still underway, specific allegations 
were raised by UK NGO Reprieve, on behalf of “HVD” Zain al-Abidin Muhammad Husayn 
(otherwise known as Abu Zubaydah), that he was held in Lithuania as part of the CIA’s 
programme of secret detention at some time between 2004 and 2006. Reprieve stated that “recent 
information ha[d] come to it from a confidential and extremely reliable unclassified source, 
confirming that Mr Husayn was held in a secret CIA prison in Lithuania”.96 A later news report, 
published in May 2011, stated that two former USA intelligence officials had specifically named 
Abu Zubaydah as one of the “HVDs” held in Lithuania.” (Article 42 of the application, page 17) 

 
The request to open a pre-trial investigation into the participation of the Lithuanian public officials and 
state institutions in the rendition, secret detention, torture, inhumane and degrading treatment of Mustafa 
al-Hawsawi is dismissed. 
 
Article 166 part 1 paragraph 1 of the Criminal Procedure Code of the Republic of Lithuania provides that 
the pre-trial investigation is opened when an appeal, application or report of a criminal act is received by 
a natural or legal person, i.e. information about its time, place, nature and results. After reviewing the 
application and its appendix it is clear, that the applicant’s conclusion that “it is highly likely that Mr al-
Hawsawi was one of the detainees held in Lithuania for a period between March 2004 and 4 September 
2006 <…>” is based not on the factual circumstances known directly by them or given by this individual 
but on the assumptions which had been made after analysing “accessible information”. 
 
Information about the flights related to the CIA of the USA provided in the application, i.e. dates, 
numbers and routes of the flights, should be considered as proving only [the fact] that on a specific time, a 
specific aircraft took a specific route, but not as objective data that by it (aircraft)  
M. al-Hawsawi or other specific individual (or individuals) possibly arrested by the CIA of USA were 
illegally were transported to Vilnius or Palanga airport, illegally detained and tortured directly by the 
Lithuanian public officials alone or with the participation of the other country’s (the CIA of USA) officers 
and after that moved out of the Republic of Lithuania.  
 
A pre-trial investigation No. 01-2-00016-10 of alleged rendition and detention of the USA CIA detainees 
in the Republic of Lithuania was opened by the Prosecutor General‘s Office on January 01, 2010. In the 
course of this investigation, no data proving that aircrafts linked to the USA CIA illegally transported 
individuals to and from the territory of the Republic of Lithuania was obtained. During the inspection on-
site and other procedures carried out to examine the facilities allegedly outfitted for detaining individuals 
unlawfully, it was established that no individuals were kept there unlawfully and that facilities were set up 
for a different purpose.    
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The legal appraisal of the circumstances investigated in the course of the pre-trial investigation No. 01-2-
00016-10 was not limited to Article 228 of the Criminal Code of the Republic of Lithuania (abuse of 
office) but also [included] Article 100 (treatment of persons prohibited under the international law) and 
Article 146 (illegal restriction of liberty). In January 14, 2011 the pre-trial investigation No. 01-2-00016-
10 was terminated due to the fact that no information was obtained on the illegal rendition of persons, on 
the detention thereof or other illegal restriction of their liberty or removal if their liberty, as stated in 
Prosecutor General‘s report. The superior prosecutor has examined the prosecutor’s resolution on the 
termination of the pre-trial investigation No. 01-2-00016-10 in light of the Criminal Procedure Code and 
found it to be lawful and substantiated. It transpires from the application (pages 17-18), that the applicants 
are aware of the facts and their legal appraisal as provided for in the prosecutors report to terminate pre-
trial investigation No. 01-2-00016-10, therefore these circumstances are not discussed further in this 
report. 
 
Taking into account [the fact] that the information, presented in application of September 13, 2013, 
cannot be considered as factual evidence indicating that a criminal offences has been committed by the by 
the public officials of the Republic of Lithuania against M. al-Hawsawi and that the allegations about the 
detention of the USA CIA held individuals (including M. al-Hawsawi) in Lithuania are denied by the pre-
trial investigation No. 01-2-00016-13, it should be concluded the Criminal Procedure Code Article 3 Part 
1 [is applicable] here, namely that no deed has been done which has indications of a criminal offence or a 
criminal misdemeanour (paragraph 1), therefore there is no ground to open a pre-trial investigation.  
 
Acting on the basis of the Code of Criminal Procedure of the Republic of Lithuania, Article 168 Part 1 
and Article 3 Part 1 Paragraph 1, 
 
it has been decided: 
 
1. To refuse to open a pre-trial investigation into the information provided in September 13, 2013 
application of C.Ferstman, director of international non-governmental organisation REDRESS and HRMI 
authorised representative N.Bitiukova.  
2. The applicant can be appeal this resolution to the Vilnius city district court pre-trial investigation judge 
in 7 days after the copy of the resolution has been received. 
 
Prosecutor of the Department of Organized Crime and Corruption  [signed] 
 Antanas Stepučinskas 

Filed with TJ 
17 October 2013 

Appellate Exhibit 200J (KSM et al.) 
Page 44 of 50



F 
  

Filed with TJ 
17 October 2013 

Appellate Exhibit 200J (KSM et al.) 
Page 45 of 50



 
Extract from Manfred Nowak & Elizabeth Macarthur, The United Nations Convention 
against Torture: A Commentary 442-3 (2009). 
 
 

  

Filed with TJ 
17 October 2013 

Appellate Exhibit 200J (KSM et al.) 
Page 46 of 50

«l UlliJJN.r:iQ:1U GmwmiQ71.Agin7ut Tur~ 

2..2 Ocking Group Diwu.ssians 

10 [n Wlinm mmmtt~rs Oi'l. ~ 9 of the origiml Swedish ,drnft. Asutna 
• tom~ rmxdy bcfoceanarlanal all.lborlty' ttp~Ac;;c 

u:ds ~d:r rip m comphia m'. lrW'Jlf further $1.lgpted by Awtria.. rngetbtr 
fth ~ vo= 'wifhow: dm:ai off'unbu rorrure or ocher~. 
illDI=wwdegnding m::nmntr orpurushmmc• be~ liDo:. in the opinion 
ofi>c:u:m.lk. mq~ 011 lmpieuiou fonm of ducu otb.a than £ortute 

be um:i 1hc lJiti;rJ Sz.mJ p:mposcd a rw.v Attide which would incmp-
m.t ooncqxs ·~ Ert Articlc:l9 and 1.0 (the rig1n ro oomplain).!l The: 
~ '"". p:opoeeddw:c:l¥1i1101d 'jurudicrion' bedde~edmdre~ by 

'ta:t:iwy' and fUnba dw: the woni-: "without ti:u:l:ar of further mrture or c:md. 
dleJ:J:ildJ.ii1;g aatmcnt m punishmc:ot' .in lint: :5 be omitr.ed.1~t 
~ ~ 12 in cbe revised Swcdith dr.th. During 

dx: dmm:ian in Wor:k.in; G~ .ir 'WU SI.IJF'r~ rut Anic:kt l211!1d 
131r~ Thtariomltofme~nvewho made this propasal-wu dm 
dx pt ;uui.n and pu • ofx:uofco~~ primarily tht JUponsibll1ty 
~ dk ~ olfSaret ~and noc: du~ of tbe victim, '!iYho may nor~ 
io o~.pKft.., m m:ah The Working Group~ m dill propot:al. I~ 

· brme~ ~tive dwit ~co eJlSUic-thc:pro-
tcaioo oormtly t# mecornpbJm_m but abo of my~ against ill-crearmetU 
in rc;a_ • ID'I'Jilbinr made: or rrstimony given. ~representatives 
mggcsmi dm rhis ~ m otdcr to~ w:i~ m put fiw'n• 
~ zt . - • ~ ~ wmoririe$.. lll dW ¢;)[11~ ON:~ 
~ ~ dw rhe ~ "or incimid.rioo', ':;nd witru=sscs' and 'or:- any 
~:a gi:Ym"' !be insmrd in ~bst:~ of~ .2.Jl 

l2 Jn ~ARe 10 d-z q ut:ttlc!'l Oi"' tM~ of tiJC' pb.r.tsc 'lnrito'1 UNfu ilf 
~·. · · dw inns inrmdcd r.o oowr, lnw- r~lu, C'eaitolicutiU 

c.olon.ial ~ nd oa:upied rcrritoriu. 

3~ Pnctice of the Com.miue-e 

3.1 Swe Rq»rting Procrdwc 

ordcd to victims of~ or ~Dt2rmenf is a. 
hiDII1m:!ICill.J~cr lhu must be: upheld lG'll dl ~For insa.ru:t. 

' EICN.411JH. 
IAI EJCN.41l3l4l&ld.L 
II iEA:N:tflJ67. 



 
 
 
 

Filed with TJ 
17 October 2013 

Appellate Exhibit 200J (KSM et al.) 
Page 47 of 50

~~apcused ~rdirtgrhelimit:ed righ.:¢': int~;~~Q~~:g 

the: National Com.mi&mo on Serurity Ethi.c5 in Fn.c~ h Cam:m.mm:: 
was OOJ'I.oe:ri!t£:d th.t W Camm]5SJO!l could 1.10'1: ua:pt: tt!leS ftltnedi to ~ 

d~ by a pc1K111 who fLu bcm ~~cci to rortu.rc:: oc c;md. · - or 
d£gn.cling ~m~ bm:on.lYCHtJ rt!Fumd m ir·by;a Mmthuof~tl~ 
the Prime .Mirustu or tbc Chlldrcni Ombut:sman. Whllc .... ..:::~mmi,. dx­
csrablishmen[ of su.ch a bodf. £M Co_m.mju~ ooD!d dw in m c:oErqllp 

withAtticlc l3,th:Natioo.£CwnmiuionooScwrity&hbmlll't: bccn;ahkd 
lO ao;x:pt ca~ ttff:lftd ro (t d.i.m.-dy by any penon who daims m ~taw- hrti!m 
tubj~et~ t.o tnl:1tnrt, w- t1I:'UCl. inh'l.liDAn or~n,g, trc:at.mcnl: in anytl:o:inxy 
untkr iu juriuliclion_u 

!4 In Nt,pRI~ che TOrtLirc Aa or l996 Unposed a I of limmlioo ol 
3$ &.a.ys for c:omphining about: aru: of m:rru.n=: and instirmift& ~for 
ecmpema.ti.o.rt. 1M Committ= found such a~ rr=stricriGa to be. ~ 
wim roe gua.ranmes p~d for in Arrick l3. This pi"'1'ision m:;uim firm, 
that the- co-Jlclutions 0 . my md.cpmdeot inqLii.ry should be ;p • m 
vlcr.iJJm of llOrlllf'~ in o.n:kr w a.s.mr £hem in puwing, c~ dWm.. 
Purthet t'he Ct.mmittcc recommended th.lt tbc As:.t Ucxdd be~ so 
mu me~ l~ no !>ram~ oilimirmoo fur Rgiswingromp'binn and dw:U.'I:Ian:s. 
for com~mion gg be brought within f'WI!) )"CUi £rom ebb:: the: QKJ­

clusiom of i~ broome al'1.i.WJ~e.l' 
Jl5 In add~ ~s Fnlun:: co~~ thcCo·mJ:Iiin= 

sra-m:l wt this praruioo mpnmi mu all pusoru wOO haft: l:ta!ft Yie.lims ,. 

~ of·~oH!.K'e ;ltould be ~ w fait and i.deqL~.Ate :md 
affirmro ~t tb.i5 i.ndu.cks ohr mcaru for a full n::habilim:iaa..l-t ~ 
Article 13 ~~ wt Stata, rn. ~co pro·•Mimg ~or 
c.omplaint for victiiiru musE: aho ~~5WlliSh. ~ fM rbr- pbyW:al and 
.PfY(bologbl ~hbllitadOrfi ~vbuns..l!o 

16 The: Commir:IU: lu.s sn OUI thta:plicit nqrtirnnms.tt(' Ani.t:k 13. Ddu 
tMs piOV~on. Smes uc. requited co tac the requisite IJlC!i,IWa; w ~ -
a.ll JKrwrui <kpriwd of mw libaq or ~red by Jaw...mfarncmml Q 

• m ~ruotnwd pK~rnpdy ot m rigbtt. indu.ding ~ · m·w m, 
a.udrorirics about i!l-crtamatm: ;and) me right (Q be: i:n.fnrmal. pro til 
the®_~ ~iM lhent; 

~ CA TIQIFII.AICQ{J. S 22.. 
u CADCJNJ!'tiCDn. s 28. 
w CA.T/CJQ'LTIC0/2. §, I&.. 
I CA.TI'CJCRJjl/4. U'(i) .. 



MILITARY COMMISSIONS TRIAL JUDICIARY 
GUANTANAMO BAY, CUBA 

 
UNITED STATES  

v.  
KHALID SHAIKH MOHAMMAD, WALID 

MUHAMMAD SALIH MUBARAK BIN 
‘ATTASH, RAMZI BINALSHIBH, ALI 

ABDUL AZIZ ALI, MUSTAFA AHMED 
ADAM AL-HAWSAWI 

 

AE-200J (KSM et al) 
Motion of the Redress Trust for leave to 

intervene in support of the Defense Motion to 
Dismiss Because the Amended Protective 
Order #1 Violates the Convention Against 
Torture (AE-200) and for Order Granting 

Permission to Obtain Written Authority from 
Mr. al-Hawsawi 

 
October 17, 2013 

 
DRAFT ORDER 

 
 
I hereby order that the Redress Trust is granted permission to seek and obtain written authority 

from Mr. Mustafa al-Hawsawi to act on his behalf in legal proceedings as set forth pursuant to 

the terms of Forms 1 and 2 attached to this Order. 

 

_____________________________________  __________________________ 

James L. Pohl       Date 
Col. JA, USA 
Military Judge  
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FORM OF AUTHORITY NO. 1 ATTACHED TO ORDER 

 
 

REDRESS AUTHORITY FORM 

 

I, MUSTAFA ADAM AHMED AL-HAWSAWI, currently of Guantánamo Bay, Cuba 
 

hereby authorise The Redress Trust of 87 Vauxhall Walk, London, United Kingdom to represent 

me in proceedings outside the United States of America, which excludes proceedings in any 

court or tribunal convened in territory under U.S. jurisdiction or control, in relation to allegations 

concerning human rights violations committed against me since 2003 and related matters. 

 

I also specifically authorise the following individuals to act on my behalf in this matter: Carla 

Ferstman, Director; Lutz Oette, Counsel; Sarah Fulton, International Legal Officer; Harpreet K. 

Paul, Caseworker. 

 
 
 
Signed: _________________________________  
 
Print name: _________________________________ 
 
Date:  _________________________________ 
 
 
 
Witnessed: _________________________________  
 
Print name: _________________________________ 
 
Date:  _________________________________ 
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FORM OF AUTHORITY NO. 2 ATTACHED TO ORDER 

 
EUROPEAN COURT OF HUMAN RIGHTS 

A U T H O R I T Y 
 

(Rule 36 of the Rules of Court) 
 
 

I, MUSTAFA AHMED ADAM AL-HAWSAWI, currently of Guantánamo Bay, Cuba 
 
 
hereby separately authorise each of Carla Ferstman, Lutz Oette, Sarah Fulton, and Harpreet K. 

Paul  of the Redress Trust, and the Redress Trust, of 87 Vauxhall Walk, London SE11 5HJ, 

United Kingdom  to represent me in the proceedings before the European Court of Human 

Rights, and in any subsequent proceedings under the European Convention on Human Rights, 

concerning any application by me introduced under Article 34 of the Convention against any 

member state of the European Convention of Human Rights, at any date after the signature of 

this authority. 

 
 
............................................................ 
(place and date) 
 
 
................................................................. 
(signature of applicant) 
 
I hereby accept the above appointment 
 
 
................................................................. 
 
................................................................. 
 
................................................................. 
 
................................................................. 
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