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1 [The R . M. C . 806 session was called to order at 0904, 26 March 

2 2019 . ] 

3 MJ [Col PARRELLA ]: Good mo rn ing . Th is comm ission is 

4 ca l led to order f or the pu rpose o f this c l osed session 

5 pursuan t to R.M .C. 806. 

6 Trial Counsel, i f you could p lease identify who i s 

7 here on behal f of the government and whe t her t hey hold the 

8 approp r iate c l earances . 

9 CP [BG MARTINS ] : Good morning, Your Ho nor. 

10 MJ [Co l PARRELLA ] : Good mo rn ing. 

11 CP [BG MARTINS ]: Present f or the United States, Br igadie r 

12 General Ma rk Ma rtins, Mr. Robe rt Swann , Mr . Edwa r d Ryan, 

13 Mr . Clayton Trivett , Ms. Nicole Tate, Majo r Christopher 

14 Dyk s t ra. Al so presen t in t he cour t room , Mr. Dale Cox , and on 

15 the secur i ng the entrances are Mr. Rudy Gibbs and Staff 

16 Sergeant Cli f ford Joh nson . Al l personnel have the necessary 

17 clearances. 

18 MJ [Co l PARRELLA ]: Than k you, General Ma r t ins . 

19 Mr. Nevin. 

20 LDC [ MR. NEVIN]: Good morning, Your Ho nor. David Nevin 

21 fo r Mr. Mo ha mma d , with L ieutenant Colonel Poteet , Ms . Leboeuf , 

22 Mr . Sowards , Ms . Radost itz, and Mr. is present as well. 

23 And I wi ll be art i culating t he same object i on tha t I 
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1 articu l ated yesterday in the same way and for the same 

2 reasons. 

3 MJ [ Col PARRELLA]: I understand . But a l 1 of your fo l ks 

4 have the requis i te clearances? 

5 LDC [ MR . NEVI N]: Sorry. Yes, Your Hono r , they a l l do. 

6 MJ [ Col PARR EL LA]: Ms . Bormann , good mo r ning. 

7 LDC [ MS. BO RMANN ] : Good mo r ning, J udge . I am Cheryl 

8 Bor mann on behal f of Mr. Bi na l sh i bh . With me t oday is Edwin 

9 Perry , Mr . William Montross , Captain Simon Caine , Mr. Michael 

10 Ga r ber, and Major Mat t hew Seege r . 

11 MJ [ Co 1 PARRELLA] : And eve r ybody ha s the req uis i t e 

12 clearances, Ms. Bormann? 

13 LDC [ MS. BORMANN ] : Yes . I always forget t o say t hat . 

14 Yes. 

15 MJ [ Col PARR ELLA]: Thank you. 

16 Good morning Mr. Harring t on. 

17 L DC [ MR . HARRIN GTON]: Good morn i ng , J udge. On behalf of 

18 Mr. Binalshibh , James Harrington, Wyat t Feeler, Ca p ta i n J ohn 

19 Ba l ouz i yeh, and Douglas Oliver, all of whom have t heir 

20 requis i te clearan c es. 

21 MJ [ Col PARRELLA]: Than k you, Mr . Harring t on. 

22 Mr . Connel 1 , good morning. 

23 LDC [ MR . CONNE LL ]: Good mo r ning, Your Honor. On behalf 
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1 of Mr. al Baluch i : My self; LN1 Alka Prad han; 

2 Benjamin Far ley; Captain Ma r k Andreu, Uni ted States Air Force ; 

3 

4 

5 Before I state that we all have the r equisite 

6 clearances, I do want to say that in order to answer your 

7 question fr om yesterday about security c la ssification gu i des, 

8 I wi ll need to briefly address the scope of the ACCM. So I 

9 have been asked before whet her -- to alert the part ies when I 

10 think that ACCM material wi ll come up. 

11 With that sa id -- so I am doing so . With that sa i d, 

12 all the people here fro m my team have t he requis i te 

13 clearances. 

14 MJ [Col PARRELLA ]: Than k you, Mr . Connel l. 

15 CP [BG MARTINS ]: Your Ho no r , the governmen t wou ld like to 

16 con f irm which addit i onal compensatory control measure he i s 

17 speaking of. 

18 LDC [MR. CONNELL]: Can I say it? 

19 CP [BG MARTINS ]: Yes, you can say it. The nickname i s 

20 unclassi f ied . 

21 LDC [MR. CONNELL] :[ 

22 CP [ BG MARTI NS ] : Okay. 

23 MJ [Col PARRELLA ]: Mr . Nevin? 
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1 LDC [MR . NEVIN]: Yo ur Hono r , I inadverten t ly left out one 

2 of our team members who is s i tting i n t he bac k , Derrick 

3 Chapman ; an d he also possesses a l l of t he appropria t e 

4 clearances. 

5 MJ [Col PARRELLA]: Thank you, Mr . Nevin. 

6 Mr. Rui z, good morn i ng . 

7 LDC [MR . RUI Z] : Good morning, Ju dge. Ms. Suzanne 

8 Lachel i er, Lieutenant Colonel Jennifer Wi lliams , Lieutenant 

9 Commander Dave Furry, Maj or J oseph Wilkinson , Mr. Sean 

10 Gleason, Mr. Tech ni cal Se rgeant 

11 an d my self are he re on behalf of Mr. al Hawsawi . And 

12 we all possess the r equ i si t e clea rances. 

13 MJ [Col PARRELLA] : Than k you , Mr. Ruiz . 

14 An d I will also note fo r t he record that General 

15 Baker is in the back of the cou r troom, who the court believes 

16 has t he req uisite cleara nces. 

17 CDC [BGen BAKER]: I do , si r . 

18 MJ [Col PARR EL LA]: Than k you . 

19 An d with tha t , we wi ll go ahead and take up the first 

20 item in t he order of mar c h, whi c h is 133 RR , bu t I do believe 

21 we ' ve r eso l ved t hat. So un l ess any party wants to be hea r d in 

22 t hi s c l osed session, I don't think we nee d to t ake t hat up . 

23 Mr. Connel l . 
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1 LDC [MR . CONNELL]: We concur, sir . 

2 MJ [Col PARRELLA]: General Martins? 

3 CP [BG MARTI NS] : Your Hono r , the commission had a 

4 ques t ion abou t whether follow-up actions i n the Techn i cal 

5 Survei l lance Counte r meas ures Report had been completed, and I 

6 th i nk that is per t inent to the mo t ion, so I would like t o give 

7 that update, which I can do in this forum. 

8 So if I could direct counsel and t he commiss i on to 

9 Appellate Exhibit 133888 of 12 November 2018 . The government 

10 provided the Pentagon Force Protec t io n Agency Tec hn ical 

11 Sur veillance Counte r meas ures Repor t of I ns pection of 8 

12 November. 

13 

14 

15 

16 

17 

18 

19 

20 MJ [Col PARR EL LA]: Than k you. Ac t ually, t he portion I 

21 was referri ng to that ha dn't been co mp leted, and I no longer 

22 have the report here in front of me, 

23 
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2 CP [BG MARTI NS]: Right. That was the second i tern I was 

3 go i ng to upda t e you on . 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

wit h the 

do i t . 

So they are st i ll trying do that. They a re worki ng 

Office of Military Commissio ns Convening Authority to 

22 MJ [Col PARR EL LA ]: Than k you . 

23 LDC [MR . CONNE LL ] : Sir? 
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1 MJ [Col PARRELLA ]: Mr. Connell . 

2 LDC [MR. CONNELL]: With res pect to that last point , we 

3 are close to finished with the order . 

4 MJ [Col PARRELLA ]: Hold on one second, pl ease. 

5 [Pause . ] 

6 MJ [Co l PARRELLA ]: For the record, Ms . has ente r ed 

7 the courtroom . 

8 And , Mr. Connell , you may co nt inue. 

9 LDC [ MR. CONNELL]: Thank you, sir. 

10 

11 

12 

13 

14 

15 

16 

17 

I just wanted -- but we all sa id it on t he record 

18 CP [BG MARTINS ] : The unclassified parag r aph with which we 

19 could draw no detection of 

20 audio-monitoring capa bi l ity is on page 2 , at the end of the 

21 

22 

23 
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1 So if we've paraphrased that paragraph, Mr. Connell, 

2 on the last paragraph of the summary, and it's on page 2. 

3 Sure . 

4 LDC [MR. CONNELL]: Let me see . That ' s fine with me . I 

5 want to make certain what I was concerned about. 

6 CP [BG MARTI NS]: Yeah , that has other, you know, 

7 additional language in it. I don ' t know the thing, but if we 

8 use this paragraph, there won't be any problem. 

9 LDC [ MR . CONNELL]: Reso lved, sir. 

10 MJ [Co l PARRELLA] : Okay. And just s ince you weren ' t in 

11 front of the microphone, I will just su mmar i ze you indicated 

12 that your concern was resolved. 

13 LDC [ MR. CONN ELL ] : Sure . I n loo king -- I' m sorry, I said 

14 " resolved, " but -- yes, we can make that work. Tha nk you. 

15 MJ [Col PARRELLA] : You're welcome. Okay. 

16 Wi th that, let ' s move on to 118. Please proceed . 

17 Thank you . 

18 LDC [ MR . CONNELL]: Your Hono r , there are t hree aspects of 

19 118 that are classified that I think remain relevant, and they 

20 al l re l ate to the question of security c l assification guides, 

21 what of them exists. 

22 The first element of that -- and I told you that we 

23 had been working on this question for a l ong time is 
1 tlii8Jll:8f8JJ\!J !JM!RYMFfJJ\T\N Pl'Mii88ilfi F 

I j j ,., •• , j j 

22466 

UNCLASSIFIED//FOR PUBLIC RELEASE 



UNCLASSIFIED//FOR PUBLIC RELEASE 

VX8:XfRf8fJ\! ;rV:fdt1t1PJ%7AVPfJJ\JIIN fff,\i\W8!lf;RF 
I j j NtJJI j j 

1 reflected i n AE 118C, an d t hat is, in 2000, following the 

2 Octobe r hea r ing in t his mil i tary commiss i on at which the 

3 ques t ion of the security classif i cation guides f i rs t came up, 

4 I had a meeting a t the Pen t agon perso nal l y and was t ol d tha t 

5 classification guides exist, but that the Departme nt of 

6 Defense had made an intentional decision not to provide them 

7 to the defense so that we could not - - let me state it a 

8 dif f eren t way, wi t h the recognit i on t hat that mea nt tha t we 

9 could not perform duties as deriva t ive c l assifiers. 

10 I was s hown a SECRET // NOFORN memorandum to that 

11 effect, but was -- they would not give me a copy of the -- of 

12 t he memo. I memori a li zed t hat in 118C. 

13 The next event that occurred -- well, a lot of events 

14 occurred, but the nex t one of significance here i s 

15 memorialized in AE 118G Attachment B, 

16 

17 

18 

19 

20 The security c la ss i fication guide, which was 

21 presented to us in draft f or m, incorporated pr esu mp tive 

22 classification from back in 2011. It contradicted t he CI A 

23 guidance that the pr osec ution had bro ught fo r th on two 
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1 occasions i n the AE 013 ser i es and seemed to be outdated in 

2 that it di d not take t he SSCI report into account. 

3 

4 

5 

6 

7 

8 

9 

10 The l as t poi nt that I wan t to make i s in response t o 

11 your question about what security c l as sificat i on gu i des do I 

12 fee l a r e impli cated . The mil i ta r y commiss i on ident i f i ed 

13 SOUTH COM, t he ACC M t hat we ment i oned on - - the ex i stence of an 

14 ACC M on t he record The pr osecut i on 

15 adv i sed this morn i ng tha t the name of that ACC M is 

16 unc l assi f ied , although I wasn ' t wi ll i ng to say it in open 

17 sess i on because I didn ' t know t hat . 

18 The third - - an d the prosecut i on sa i d yesterday 

19 "CI A." I wa nt to address t hat one a bi t. For most of t he 

20 case, we have ope r ated under a 

21 hat pr ogram i s adm i ni stered under the 

22 auspices of t he Nat i ona l Security Co un ci l , which is why we 

23 have t o put a na ti onal -- we had to put a Na ti onal Secur ity 
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1 Counci l cover sheet on t hem. 

2 We have received con f licting information ove r the 

3 years about the relationship of the ac t ua l CIA to that 

4 compartment , but one t hin g i s clear, that it is now being 

5 administered by -- adm i nist r ative parts of it are being 

6 ad ministered by nat i ona l programs; and I understa nd tha t at 

7 least a DoD vers i on of it i s under the custody or con t rol of 

8 Under Secretary of Def ense for In t e ll igence. 

9 So I say -- my information on tha t topic is 

10 conf li cting, fol kl or ish, and confused . So all I me an to s ay 

11 on that is that the r e is a l ot of co nf li cting information 

12 abou t who owns that SAP a nd who administers it, but there 

13 seems to be a lot of f ingers in that pie . 

14 The reason why that is i mportant is beca use of 

15 606 Attachment B, wh i ch was file d by the gove r nment about a 

16 change in t he sta t us of the SAP . I n At tachmen t B to 606 , 

17 which is styled as an update to pr i or CI A gu i dance, it i s 

18 stated that the five com ponents of cl ass i fied ROI information 

19 wh i ch are reflected in t he protec t ive order have now been 

20 removed f rom t he SAP . Although they rema i n classified at the 

21 TOP SECRET leve l , 

22 

23 The memorandum further adv i ses , however , that 
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1 information related to the existence or, if you will, 

2 nonexistence of host ilities between t he United States and 

3 al Qaeda in -- prior to September 11th does rema in within 

4 

5 

6 

7 The tremendously confusing part of that transition is 

8 tha t the requirement of a SAP clearance i s still enforced by 

9 this military commission for presence in the courtroom and by 

10 JTF fo r visiting the defendants. Although -- alt hough the 

11 defendants do have information about their rendition , 

12 detention, and interrogat ion , they have no information 

13 

14 

15 

16 

17 

18 

19 

20 MJ [Col PARRELLA] : How does t hat re l ate to the need for a 

21 security classification gu ide? 

22 LDC [ MR. CONNELL]: Because we need to know what the scope 

23 Tha t 's the answer. 
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1 MJ [Col PARR ELLA] : Why not just ask that t o the 

2 government in a way that there has been past dia l ogue about 

3 see king security gu i dance or security classification guidance? 

4 LDC [ MR. CONN ELL ]: We have asked a l ot of peop l e . I' ll 

5 l eave i t t here . No one has an answer. My own pe r sonal view 

6 is i t' s probably a l egacy , but tha t 's why -- that's the 

7 re l evance of tha t piece of it . 

8 

9 

10 

11 i nformation that we have fa l ls i nt o i t or not. I t may be 

12 i rrelevant t o us. I don ' t know . An d t hat ' s all I have . 

13 MJ [Col PARRELLA] : I have a f ew quest i ons for you . 

14 What's the issue wi th wha t your request is for a 

15 secur ity c l ass ifi ca ti on gu i de? Wha t ' s t he i ssue wi th j us t 

16 us i ng the source material? So in putting your pleadings 

17 together an d subm i t ti ng th i ngs to the comm i ss i on or ma ki ng 

18 your decisions , just usi ng the source -- the marki ngs that are 

19 on the source mater i al provi ded to yo u by t he governmen t ? 

20 LDC [MR . CO NNE LL ] : Sure. We do that all t he t i me. 

21 That's r outine . 70 , may be 85 , 90 pe r cent of the time, we just 

22 use pass-through ma rk ings. So I don't wan t to c l aim that 

23 there is a prob l em wi th tha t . There i s no pr oblem with t hat. 
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1 We do it routinely virtually eve r y day. 

2 The place where there has been so much difficulty, 

3 howeve r, the place where most sp i lls have come from is 

4 elements of - - that turn out to be class i fied t hat we never 

5 knew, and t hose usually turn out to be combinations. 

6 Now, when we were j ust disc ussing the reason why one 

7 paragraph was marke d U// FOUO and anot her paragraph was ma r ked 

8 SEC RET/ /NOFORN, General Mart i ns obse r ved, well, t he second 

9 paragra ph has a little more l anguage in i t . And t hat seems to 

10 be the prob l em . I t seems to be that when you put one word 

11 togethe r with another word, that th i ngs become cl as sified, and 

12 we don ' t know that i n advance. 

13 Now there are t hings that a r e obvious to us, right? 

14 We can ' t -- excep t for unless they have been identified for 

15 the government, 

16 I mean, there ' s lots t here is plenty on t he 

17 classified side of the l ine that we understand, but there 

18 seems to be a significant gray a r ea be t ween the clear l y 

19 un c las s i f ied and t he clearly classified that we keep runn i ng 

20 into. 

21 MJ [Col PARRELLA]: And I understand that. So - - and I , 

22 of cou r se, don ' t know if a security class i fica t ion gu i de 

23 exists or, if it does, what it looks like, so this is largely 
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1 speculation. But I wo uld think that there is no gu i de that 

2 perhaps e nvi s i ons every scenario in combinat i on of this word 

3 with that word , this paragraph with that parag r aph . And so 

4 perhaps t he OCA wa nts to retain the authority to l ook at i t to 

5 dec i de i n t hi s un i que scenario whether t hat remains 

6 classified , changes the c l assification , something a l ong those 

7 l i nes . 

8 Do you see there is a prob l em wi th the OCA retaining 

9 that author i ty rather than prov i ding you a guide wh i ch may 

10 give you the percept i on that you now have that aut hority to 

11 make those di scret i onary decisions? 

12 LDC [MR. CONNE LL ]: So a few di fferent concepts on that. 

13 First, the OCA a l ways reta i ns the aut hority . Not hing that I 

14 cou l d do or frank l y , sir, you could do wou l d str ip the OCA of 

15 tha t au t hor it y under Executive Order 13526. 

16 Second, the sec urity c l assificat i on guides that I 

17 have seen, wh i ch tend to be old and i n di ff eren t areas , right , 

18 you know, much more mundane mil i tary areas, often do -- tend 

19 to be -- the ones that I have seen -- and I do not claim to be 

20 an expert -- tend to be set up as a spreadsheet providing 

21 categor i es , subcategor i es on, say, down the rows and on the 

22 columns providing when when combined with this other 

23 i nforma ti on or i t 's at t hi s, it 's Confi dent i al and no t Secre t , 
1 tlii8Jll:8f8JJ\!J !JM!RYMFfJJ\T\N Pl'Mii88ilfi F 

I j j ,., •• , j j 

22473 

UNCLASSIFIED//FOR PUBLIC RELEASE 



UNCLASSIFIED//FOR PUBLIC RELEASE 

VX8:XfRf8fJ\! ;rV:fdt1t1PJ%7AVPfJJ\JIIN fff,\i\W8!lf;RF 
I j j ,., •• , j j 

1 but if you say this, t he n it becomes Secret . And the ones 

2 that I have seen have been fairly specific. 

3 Obviously one can always there is an i nfin i te 

4 regression to it when one can always look for something more 

5 specific. And I am not saying that. I' m saying t hat they are 

6 at a reasonable level of specificity. That may exist or not 

7 exist; I don't know. 

8 Third, and maybe -- I'm going to add a fourth. So 

9 third , the memorandum that was shown to me during the meeting 

10 in 2012 would be consistent with that view, that a lthough the 

11 executive order gives derivative classifiers not discret i on --

12 because t he idea with the security classification guide is to 

13 take away discretion and promote uniformity -- not discretion 

14 but author i ty to use an additional so urce other than 

15 pass - th rough markings, and that 's that 10 or 15 percent that I 

16 am talking about where we don't know. 

17 It may be that the Un ited States Government made that 

18 decision, right? That is a rationale for the decision that we 

19 cannot per form duties as derivative classifiers. If it were 

20 t rue that we could not perform duties as derivative 

21 classifiers, we have to stop, which is actually my abatement 

22 po i nt because we can't file . 

23 I mean, if that is actually -- if someone made that 
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1 decision, t hat ' s a policy decision tha t i s entirely wi thin the 

2 aut hor i ty of the Uni ted States Government to make, but it is 

3 not consisten t wi t h lit i ga ti on in a military commission 

4 because we have to file classified plead i ngs all t he time. To 

5 do that, we have to act as derivat i ve classif i ers. 

6 MJ [Col PARR EL LA]: I mean - - r ig ht , I agree wi t h that. 

7 You have been do i ng that so far to this date . 

8 LDC [ MR . CONNE LL ]: That's r ight. 

9 MJ [Col PA RR EL LA] : By proba bly going t hr ough the process 

10 of having to submit that th r ough you r DISO to some -- you 

11 know, to put it into t he funnel - - t he pr ove rb ial funnel and 

12 get an answer; i s tha t accurate? 

13 LDC [MR. CONN ELL ] : Let me address that, actually , because 

14 t hat was going to be my fourth point. 

15 DI SO, abso l ute l y. We r ely - - the milit a r y 

16 commissions -- I t hought i t was funny t he governme nt c l aimed 

17 yesterday t hat they gave us the DI SOs when they fo ught like 

18 crazy to sto p it, including negotiati ng with me privately to 

19 t ry t o s t op i t , but the -- but it was t he mili t ary commis s ion 

20 who ordered tho s e DI SOs, and they have been ex t remely 

21 va l uab l e. Th ey have saved -- I think t hat they have protected 

22 national security, I t hink they are consummate professionals, 

23 and I gr eatly ap prec i ate their work. 
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1 They are an integra l part of every filin g that we do 

2 on team (AAA), and I cannot -- when you say "give their role, " 

3 I cannot credit that ro le enough. 

4 The second part of what you said, however, is not 

5 accurate. The classification review process takes so long 

6 when we submit i t . And I don ' t mean 10,000 pages in a giant 

7 funnel; I mean three pages, four pages, that only on one 

8 occasion have we submitted a set of motions for class if ication 

9 review prior to filing them. That's already a matter of 

10 record in t his court. 

11 That's the 609, 610, 612, '13, '14 series, because 

12 the re aso n why that happened is that we attempted to submit 

13 them fo r filing . The markings on the discove r y t ha t we had 

14 received from the government were so irregular that the court 

15 information security officer dec l ined to take them un l ess they 

16 were submitted for classification review. That was in June of 

17 2017, I think . And then in Oc tober of that year, which I'm 

18 pretty sure is 2017, we received them back from security 

19 classification review and put them -- and filed them with the 

20 court, along with f oot notes already in the record , explaining 

21 this process. 

22 But even in t hat process, You r Honor, those did not 

23 actu a l l y get classification review. They received a blanket 
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1 blessing that the CISOs relied on, that despite the extreme 

2 ir regula rity of the markings -- one of them was marked 

3 TOP SECRET// SECRET. Desp i te the irregularity of the mark i ngs, 

4 that we could go ahead and fi le . That seemed to be a policy 

5 dec i sion that was made and not a true security classif i cat i on 

6 decision that was made, but for my purposes , i t was e i ther 

7 way. They sa i d I could file, and so I fi led. 

8 Bu t the reason why I am te lling you this story, which 

9 is already a matter of record in th is mi litary commission, is 

10 to demonstrate that if t he OCAs want to reta in the discretion 

11 in c lose calls -- because that ' s what we are talking about 

12 righ t here, is the close ca ll . If they want to retain that in 

13 the close call, they are going to have to either devo te more 

14 resources or act with more di spatch or something. 

15 I read i n your ruling i n 551 the -- the i ns t ruc tion 

16 that we could f i le, out of an abundance of caution, at a 

17 higher level system 15 days after subm itt ing a document for 

18 classification review along with the certification that we had 

19 submitted it more than 15 days ago. 

20 I chuckled to myse l f when I read that because 15 days 

21 is at least an order of magnitude smaller than how long it 

22 takes our materia l to go through the classification review 

23 process. And this is a matter of record in t he military 
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1 commission already, and I can provide examples, but a year is 

2 not uncommon. 

3 MJ [Co l PARRELLA]: Let me ask - - on that topic, and 

4 having read a transcript that obviously was a year or two ago 

5 when it was actually argued, is it your view that the process 

6 has sped up, slowed down, or remained the same? 

7 LDC [MR. CONNELL] : The classification rev iew process? 

8 MJ [Co l PARRELLA]: Co r rect . 

9 LDC [MR. CONNELL]: My view is that it has always been 

10 slow. There was a personnel matter at the the person who 

11 was responsible for this at Off i ce of Special Secur ity left 

12 last year or I don ' t know where she went. I don't want to 

13 get involved in that, but there was a person who was primarily 

14 responsible for the varying material between places. That 

15 person was no longer in that office. I t so happens that now, 

16 very recently, that person i s back. 

17 This is a l ong way of answering your question, but it 

18 has always been slow. The pas t year has been especia l ly bad . 

19 That could change s l ightly, but it's not consistent with the 

20 use of the classification review process as an adj unct to the 

21 fi l ing of motions because as many people complain about the 

22 speed of this process, i f we were operat i ng at the speed of 

23 the classification rev iew, it would be much, much, much 
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1 slower . 

2 MJ [Col PARRELLA]: Al though we ta l ked about some of the 

3 othe r po t ential security gu i des that -- c l assi f ication 

4 secu r ity guides that could be implicated , is i t fair to say 

5 tha t t he pr i mary concern, the pr imary t i me fo r i nstance t hat 

6 t hi s s i tuation comes up whe r e you are f or ced to try to 

7 der i va ti ve l y class ify yo ur DI SO is i n the con t ex t of t he RDI 

8 program? 

9 LDC [MR . CONNE LL ] : Yes , si r . I wanted to give a fulsome 

10 answer to your quest i on about the ex i st en ce of sec urity 

11 classif i cat i on gui des . But t hat ' s t he key pr oblem. I wou l d 

12 t e l l you th a t it would also be ve r y helpful to us to have some 

13 gu i dance around - - to have the security c l assi f icat i on gu i de 

14 for t he deten t ion par t of JTF- GTMO because it does come up 

15 f airly r egularly , ei t her i n l iti gat i on over condi ti ons of 

16 con f inement or questions f rom the me dia , questions abou t their 

17 cond it ions of con fi nement . And I do seek gu i dance, and I do 

18 do my best in addressing those i ssues, but it woul d be nice to 

19 have s ome l ef t and r ight l i mi ts on that as well. 

20 MJ [Col PARR EL LA] : So of t entimes a sec ur i t y 

21 classification gu i de may contain rationa l e fo r why someth i ng 

22 is c l assif i ed . I s i t fair to say t hat wha t you are as king f or 

23 i sn ' t necessar i l y t hat portion of it , you are jus t i nt eres t ed 
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1 in the what is it that I'm supposed to put on this piece of 

2 paper that I am going to submit? 

3 LDC [ MR. CONNELL]: Right . I could i mag i ne the s i tuation 

4 where the why conta i ned was l ike actually an application 

5 guide , righ t ? So, you know, the real -- the t hing that we are 

6 trying to guard aga i nst is the public knowing where the fence 

7 i s or someth i ng like that . Li ke if we are no t tal ki ng about 

8 app li cation guide but we are talking about here i s our 

9 internal reason why we want this classified , yes , I have no 

10 interest in that whatsoever. I am only interested in 

11 classification . 

12 MJ [Co l PARRELLA] : I have no further quest i ons. 

13 LDC [MR. CONN ELL ]: Thank you, sir . 

14 MJ [Co l PARRELLA] : Than k you. 

15 Any other defense counsel care t o be heard on 118? 

16 And I will just there is no need to res tate your objection. 

17 I am just go in g to assume the object i on stands again , 

18 Mr. Nevin, Ms. Bormann . Is that an accurate statement? 

19 LDC [MR. NEVIN]: I t is , You r Honor. But just for 

20 purposes of the rec ord, if you wouldn't mind letti ng me just 

21 say "prior objection" each t ime. I j ust want to ma ke sure 

22 that there is no mistake about it in the record i f that 

23 becomes an i ssue. 
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1 MJ [Col PARR ELLA] : No i ssues. 

2 LDC [MR . NEVI N]: Thank you . 

3 MJ [Col PARRELLA] : Than k you . 

4 LDC [ MS. BORM ANN] : With respect to this one, we are i n 

5 the same position as we were yes terd ay . Thank you. 

6 MJ [Col PARRELLA]: All right. It doesn ' t ap pear any 

7 other defense counsel cares to be heard. 

8 Tria l Counse l ? 

9 TC [MR . SWANN] : Your Honor , all the classification 

10 guidance they need to do their job they have. As can you take 

11 a l ook at t he AE 606 f i ling that Mr. Nevin was excuse me, 

12 Mr. Connel l was addressi ng, that guidance i s pretty c l ear. 

13 I t ' s a handling c lass if icat i on guidance i n this particula r 

14 instance, but it is -- i t is down t o the very idea of what 

15 remains classified withi n these -- within these commissions. 

16 You can see it ' s l a i d out per f ectly . 

17 Any question that Mr. Connell migh t have abou t that 

18 gu i dance, he was given a po i nt of contact , by name, on the 

19 first page of the filing, and he can go ask that i ndividual 

20 some of the very ques t io ns that he might have regarding this . 

21 And, of cou r se , if that individual does not have t hat 

22 information, t hen he can f orward i t up through hi s chain of 

23 command so t ha t Mr. Connell can get it. 
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1 Now, the government has seen no difficu l ty wi th the 

2 defense f i l ing pleadings in this case. Your fil ings i nventory 

3 righ t now exceeds well in excess of 320 pages . There are more 

4 t han 20-plus lines on each of those pages . My mat h says 

5 that ' s 6500 instances they have filed matters wit h this court. 

6 And where t here have bee n questions a bout t he classif i cat i on 

7 of those particular fili ngs, that gets ironed out through a 

8 system that is se t up that the de f ense has available to it: 

9 The r e is 

10 no nee d f or them to have any addit io nal classi f ica tion. 

11 Now, if you t ake a look a t I t hi nk t he l a test 

12 gu i dance in 606 , t hat particular gui da nce is der i ved from the 

13 ve r y document that J udge Poh l ha d access to when he reviewed 

14 t he item in 2012, 2013, and made t he determina t ion t hat it was 

15 not re l evant or materia l to these particu l ar cases. 

16 MJ [Col PARR EL LA]: What is i t you said that J udge Pohl 

17 reviewed? 

18 TC [MR. SWANN] : He had access to the agency ' s 

19 classifi cati on guide. I t ' s derived from -- if you look down 

20 on all of t he pages, you wi ll see it has been derived from 

21 that 

22 MJ [Col PARR ELLA] : Okay . And wha t document are you 

23 referring t o? 
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1 TC [MR . SWANN] : I am talking abou t Attachment B to 606. 

2 MJ [Col PARRELLA]: Give me one moment, please. 

3 [Pause . ] 

4 TC [MR. SWANN] : Si r , it migh t be on you r Secre t compu t er . 

5 MJ [Col PARRELLA]: All right. Mr. Swann, I unfortunately 

6 don' t have the Secret computer here i n front of me. 

7 TC [MR . SWANN] : Well, I will just make r eference to it. 

8 When you go back, in loo king at this, you wi 11 see that - - - -

9 MJ [Col PA RR EL LA] : So - - one moment. 

10 [Pause . ] 

11 MJ [Col PARRELLA]: Okay. So with respect to the 

12 Attachment B in AE 606, your point is t hat J udge Pohl 

13 previously r eviewed this and deemed ----

14 TC [MR . SWANN] : Previously rev i ewed i t. That ' s 05 4C, the 

15 ru l ing where he determined that particular item was no longer 

16 re l evant -- i t wasn ' t relevant or material to t he defense. 

17 Now, if you wi l l a l so look up in the same document on 

18 page 1 of Attachment B, the purpose of the guidance, the 

19 second paragraph t here, you will see where this par t icula r 

20 gu i dance here provided in 606 -- in t his parti c ul ar guidance 

21 was previously provided to the de f ense in AE 013 RRR (Gov) 

22 attachment -- c l ass if ied At tachmen t B. They have had that 

23 guidance for at least - - we 11 , four years now, I guess. 
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1 This updates that particular gu i dance. As you can 

2 see, over time certain i tems have -- that we r e originally part 

3 of the program back in 2012 when we began t his case have been 

4 t aken ou t of t he program , t he cu r rent gu i dance appears he r e . 

5 There is no need fo r them to have add i t i onal i tems. 

6 Moreover, they have no r ight t o -- they get 

7 classi fi ca ti on - - they ge t c l assif i ed items f rom t wo sources . 

8 They get it f rom t he Uni ted States , proper l y marked, or the y 

9 get i t from their accused , and then t hey apply the gu i dance 

10 they have be e n gi ven as t o whether t hat' s classif i ed . I f 

11 they've got a quest i on, then they go through the DISO , th r ough 

12 t he back door to t he OCA, and they can get fur t her addi t i onal 

13 gu i dance . 

14 MJ [Col PARR EL LA ]: So this back door where t he DI SO goes 

15 to t he OCA , i s th i s separate from th i s process of subm i t t ing 

16 and putting i t through t he funnel? So wha t' s your 

17 perspecti ve 

18 TC [MR . SWANN] : Sepa rate . 

19 MJ [Col PARR EL LA] : So what ' s your perspec t ive on how 

20 res pon s ive the DI SO to OCA proces s is? 

21 TC [MR . SWANN] : Well, because we are walled of f from that 

22 process , that is - - I know there are instances where they have 

23 gone f r om t he DI SO t o t he OCA. I know of a t leas t a s i ng l e 
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1 instance where the defense has indicated that it took a 

2 conside r able period of time, yet when they drilled down, they 

3 found out that their particular DISO really hadn't submitted 

4 that item to the OCA to begin with, that he simply had 

5 manufactured certain documents to kind of indicate that the 

6 process was in place whe n it was not. 

7 I can tell you that the OCA, they take t hese things 

8 seriously, and they do their job. Some things wi ll take 

9 longer than others. 

10 The funnel is an entirely different process . That 

11 funnel, from our perspective, was designed to jam up the 

12 system. 

13 MJ [Co l PARRELLA]: Okay . Before we go to the funnel, 

14 let 's stick with t he backdoor here. 

15 So I would thin k when the defense receives something 

16 tha t's classified, i n certa i n situations, 

17 so the re is a marking 

18 

19 

20 

21 

22 

23 

TC [MR. SWANN] : Yes, si r . 

MJ [Co l PARRELLA] : That 's the idea 

right? 

TC [MR. SWANN] : The idea behind i t? 

MJ [Co l PARRELLA] : 
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5 TC [MR . SWANN] : Well, if they have that kind of a 

6 ques t ion, t hey can r each out to us, a nd we can answer that 

7 kind of question as wel l . 

8 MJ [Col PAR RE LLA]: Okay. Do you need a mome nt, 

9 Mr. Swann? 

10 TC [MR . SWANN] : No. 

11 [Pause . ] 

12 TC [MR . SWANN] : All right, sir. 

13 MJ [Col PARRELLA] : Okay . So I guess I don't see a 

14 need -- putting aside whether they are entitled to it and I 

15 get the government ' s poi nt they are not entitled to it, but I 

16 don 't see a need t o have a myste r y out there . The execut i ve 

17 order seems to require t hat there be a security classification 

18 gu i de, so perhaps this is a hunt f or something that, as the 

19 defense t heorizes, doesn ' t exist; or even if i t does exist, it 

20 may not be a ny more guid a nce than pro bab l y wha t' s contained in 

21 the protective orde r . So per haps yo u can demyst i fy for us 

22 what e l se i s in existence t here wi t h respect to t he RDI 

23 program in terms of a security c l assification gui de. 
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1 TC [MR . SWANN] : I t is my belief that the gui dance that 

2 they have received i s everything that ex i sts with respect to a 

3 security c l assification guide, and I base t hat on a couple of 

4 t hi ngs. J udge Pohl took a l ook a t wha t he saw bac k in May and 

5 said it did n' t have any relevance to what we were doing in 

6 th i s pr ocess; it wasn ' t even material t o this particu l ar 

7 process. 

8 Over t i me, beca use this gui dance has cha nged, we put 

9 out whatever guidance they need in order to be able to do 

10 their job. We received this gui dance from the OCA in 

11 addres s ing s ome of the i s sues tha t come up over time . 

12 MJ [Col PARRELLA]: So the - - - -

13 

14 

15 

16 

17 but 

18 PARR EL LA] : 

19 

20 

21 

22 TC [MR. SWANN] : 

23 MJ [Col 
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6 TC [MR. SWANN] : I do n ' t think anybody ever a ntic i pated 

7 that a defense organ i zation would be entitled as a der i vat i ve 

8 classifier to that part i cu l ar information. I mean, 

9 Mr. Connell, I don't know anything about his meetings at the 

10 Pentagon or whateve r he was talking about th is morning , but I 

11 think he got his answer way back when as to why they don't get 

12 that, because he re ally has no need i n this particular 

13 instance fo r a classification guide because he cannot reduce 

14 the classificat i on on any item that he receives from us or 

15 from -- or through the system , okay? He could ask questions 

16 about i t; he has that process in pl ace. He has points of 

17 contact where he can ask about certai n items . 

18 MJ [Co l PARRELLA]: I don't take any of this to revo lve 

19 around a desire by the defense to re duce the classification. 

20 I think it's an effort to avoid violating the class if ication 

21 ru l es and regulations. Everybody is -- sort of in this room 

22 has a collective interest in ensuring that they don't do that. 

23 So i t ' s a tool to use . And I guess what I am hav i ng 
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1 trouble understanding is the commission has ordered that each 

2 defense team has a defense security officer, but yet we 

3 haven ' t given those ind i viduals, whose job it is, whose 

4 specialty i t is, to do exactly this, access to the too ls . 

5 TC [MR. SWANN]: And I go back to 054C again. The judge, 

6 Judge Poh l, addressed that . Fo l lowing hi s particular -- i n 

7 that order, in 054C, he recognized t hat as a poss i bility, bu t 

8 then determined that wit h the gu i dance that we provide them, 

9 that is sufficient, and they can do their job. That's la id 

10 out in 054C. 

11 

12 

13 

14 would that be something completely different? 

15 TC [MR . SWANN]: I t relates - - well, it doesn' t relate to 

16 

17 

18 

19 

20 Judge Pohl and I got into a discussion -- I believe it ' s in 

21 the 330 series, whe re we got into a discussion about t he 

22 redact i on of DIMS records and what was be i ng redacted and what 

23 wasn't be in g redacted. 
1 tlii8Jll:8f8JJ\!J !JM!RYMFfJJ\T\N Pl'Mii88ilfi F 

I j j NtJJI j j 

22489 

UNCLASSIFIED//FOR PUBLIC RELEASE 



UNCLASSIFIED//FOR PUBLIC RELEASE 

VX8:XfRf8fJ\! ;rV:fdt1t1PJ%7AVPfJJ\JIIN fff,\i\W8!lf;RF 
I j j ,., •• , j j 

1 He ultimately determined t hat they needed additional 

2 information and the accused needed additional information. We 

3 went back and we got t he ability to be able to do that. 

4 MJ [Co l PARRELLA]: So going back and I apolog i ze . I 

5 cut you off. Bu t when you were starting to talk about the 

6 funnel, let's go back to that, and the same question I asked 

7 the defense. What's your perspective as to where we are now 

8 in comparison to where we were las t time when 118 was argued? 

9 Have things sped up, slowed down , or remained the sa me? 

10 TC [MR. SWANN]: I believe it's sped up considerab ly. I f 

11 you take that -- when I sa id 10,000 t hat were in t he funnel, I 

12 mistakenly said a number . It was act ual l y 18,000 that they 

13 dropped into that funnel . With that 18,000, the agency was 

14 able to resolve that do in g about 3,000 a month, so it took 

15 about six months to be able to do it. Ul timately -- or what I 

16 would say, to begin with, I think the defense probably knew 

17 that when t hey dropped t hat into the funnel, that was going to 

18 jam up the process. It did for some period of t ime, but the 

19 documents were never going to come out any less than SECRET at 

20 that point in time . That was the minimum they are going to 

21 come out on the other end because of a program, and that ' s the 

22 way it turned out . 

23 MJ [Col PARRELLA] : So Judge Poh l commented on the record 
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1 about how, as this case progresses to tria l, things are going 

2 to need to speed up. Whether it ' s sped up a little bit or not 

3 depends on I guess what view you have, but and I think that 

4 the parties did sort of agree with respect to the arguments in 

5 551 . Th e commission sort of followed the recommendations of 

6 the parties, issued i ts order , and hopefully that has had some 

7 progress in speeding things up. 

8 TC [MR. SWANN] : Le t me address that because I pa i d a lot 

9 of attention to what goes on the website and all of that. 

10 It has sped up considerably. I f you just simply look 

11 at the website , I mean, when you issue an order , it's out 

12 maybe the next day, right? It doesn't need much of a 

13 classification review . Others take a little bit longer . 

14 You have told us to get 806s onto the website. 

15 They're there; for all practical purposes, I think everything 

16 for most of 2018. I review the record of tria l in this case . 

17 I have been authenticating it fo r the judge over time , and I 

18 pay particular attention to what I am looking at and what is 

19 on the website. There are redactions. No doubt there are 

20 going to a l ways be redact ions from these 806 sessions, but it 

21 has sped up cons ide rab ly. 

22 Now, remember now, back when we were talki ng about 

23 the funnel , the funnel was competing with other interests that 
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1 the United States had with respect to getting out documents to 

2 the defense so they could do the i r job . The 542 discovery , 

3 the discovery that was related to earlier iterat i ons that 

4 required the court to do a heck of a lot of work, and that 

5 has, I think you have seen, ki nd of dw i ndled down to not a 

6 lot, but we are getting that out. That i s a competit i on. But 

7 back in that per i od of time, the competition was grea t, and 

8 therefore there were compet i ng interests. 

9 So now with respect to 551, they have more assets 

10 dedicated to getting that process moving. They took your 

11 order ser ious ly, they have dealt with it, and they are doing 

12 the ir best . They have more assets available to i t . There are 

13 more assets available to get other t hings out . 

14 So me looking at this , I would say that it has sped 

15 up cons i derably. That 18 , 000 that was dumped into the 

16 system well , three years ago I guess now -- it did clog 

17 things up for a whi l e and then it got kicked out. 

18 MJ [Co l PARRELLA]: So assuming t he goa l now is to focus 

19 not on speed at which it might get posted to the website but 

20 specifical l y loo king at the speed at which if the defense has 

21 a filing they want to get a security c lassificat ion review, 

22 getting it back in a ti mely fash i on so they can file i t, the 

23 defense is asking for security c l assif i cat i on guides as one 
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1 potential solution to hel p speed that up, what is the 

2 government ' s position if, you know -- your position is 

3 obviously they shouldn't get the security classification 

4 guide . What's the government's sort of alternat i ve solut i on 

5 to speeding up that process? 

6 TC [MR. SWANN] : Well, first of all , I don't think the 

7 classif i cat i on gu i de i s go i ng to do much for them . You talked 

8 about that. The words like "mosaic effect ." It cannot 

9 address every circumstance that comes up. We had this problem 

10 with the 018TT , 00 ser ies where there was a filin g that 

11 ultimately resulted in a spill , and t hen they -- we went back 

12 through t he process and the OCA determined that because of 

13 this mosaic nature of what was occurring in t hat i nstance, 

14 there were -- there was a sp i ll . 

15 A secur i ty class if icat i on guide could never address 

16 those kind of instances. That's the OCA taking a look at it, 

17 tak i ng everything tha t t hat particular person knows and 

18 applying their best informat ion to how to mark it. 

19 So is the process moving faster? I don ' t know what 

20 they do, okay? But I have seen no indication to me that it is 

21 stopping them from filing items. None at all. 

22 MJ [Co l PARRELLA]: What's the government's posit i on as to 

23 whether the comm i ssion shou l d have access to these security 
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3 TC [MR. SWANN] : Si r , I thin k we give you eno ugh guidance 

4 in this particu l ar area, but if the court -- I mea n , obviously 

5 I 'l l follow whateve r order t he court and -- wi ll do. I mean, 

6 at some po in t in t ime , we had Judge Pohl l ook at one. He 

7 dec i ded it wasn ' t releva nt and mater i al . And then this other 

8 gu i de that we are ta l king about here, if that's what the court 

9 wants , we will take a look at the order and see wha t we can 

10 do. 

11 MJ [Col PARRELLA] : Than k you, Mr . Swann. 

12 TC [MR . SWANN] : Yes, s i r . 

13 LDC [MR. CONN ELL ] : You r Honor, there a r e many things that 

14 t he prosecution does t hat I have no i nsigh t in t o whatsoever. 

15 I don ' t know the i r process, I don ' t know how i t works, I don ' t 

16 know who works on it, what happens. 

17 Cl early the oppos ite is true as well , because the 

18 representations that t he governmen t j ust made about the way 

19 t he pr ocess works require correction. The government just 

20 represen t ed to the milit a ry comm i ssion tha t there is a 

21 separate pro cess from the c l assification review pr ocess 

22 Tha t i s unequ i voca l ly 

23 untrue. 
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1 The process is actually already a matter of record in 

2 this military commission, and it is found at AE 118 (AAA Sup) 

3 Attachment B , which is the process establ i shed on 6 June 2003 

4 by the convening author i ty for classification review . 

5 I t prov ides that the defense shall hand-deliver a 

6 wr i tten req uest to the director, Office of Special Secu rity, 

7 Washington Headquar ters Service -- t hat's the POC that Mr . --

8 that the government just mentioned who is mentioned in thei r 

9 606 fi l ing -- it ' s Ty Bumpus at this time -- or a 

10 representative of that office who will coordinate with the 

11 original classification authority of the informat ion or other 

12 appropriate agency, as necessary, rega rd ing the appropriate 

13 classification . 

14 That is t he only process. It was ordered by the 

15 mi l ita ry commission in Protec tive Order #1, originally in 

16 AE 013P. I t was impleme nted by the convening authority f i rst 

17 on -- first there was an ear l ie r version in 2012, and the 

18 June 6, 2013, is the current version. 

19 The way t hat it actually works is that we take a 

20 document and, as I sa id, except for t he 509 et seq. situation, 

21 generally t hose are documents that t he prosecution has never 

22 seen and may never see . They are interna l defense documents 

23 that we are seeking classification guide for - - classification 
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1 review for, because we don ' t know. 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 One of the reasons we asked is because we often ask, 

16 you know, hey , i t has been a yea r . Can we have our documen t 

17 back? And t hey go , wel l , it ' s with t he fourth of five OCAs, 

18 

19 

20 

21 comp il ation note from an OCA -- that compilation note might 

22 be , fo r example, t hi s is an open source document, and we 

23 refuse t o review it , or the compila ti on note might be 
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1 be guidance, sort of in the way that the prosecution produces 

2 guidance. Th is part of it is classified, this part is not, 

3 but if you put i t in a plead i ng, it is, for example, is the 

4 kind of gu idance we get. Or they will re-mark -- they will 

5 mark paragraphs, which is what I like the best because then 

6 they tell us what the answers are if they mark the paragraphs. 

7 But they just hand-write paragraphs on there . Sometimes we 

8 even f i le t hose with the mil i ta ry commiss i on so I am sure they 

9 are in the record . 

10 So that's the way that process works. The idea that 

11 there is a telephone call or a meeting in a secure space or 

12 any kind of access where the DISO even knows the i den ti ty of 

13 even the agency, even the three let ters of what OCA is 

14 reviewi ng i t, is inaccurate . The re is certainly no separate 

15 process. There is certainly no -- and I wrote down this 

16 quote 

17 MJ [Co l PARRELLA] : So this al 1 sounds - - I can understand 

18 the de fense 's sort of fr ustration and why we are here. 

19 LDC [MR. CONNELL] : Yes, sir. 

20 MJ [Co l PARRELLA] : My quest ion is, assuming that the 

21 security c la ssification gu ide resembles something akin to what 

22 was litigated in 054C, i t doesn't seem that it is going to 

23 offer you much solace in this process that is very time 
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1 consuming to get a document reviewed. 

2 So is a security c l assification guide really what you 

3 are after or is there some other remedy here that you are 

4 loo king f or the commiss i on to fashion to speed this up? 

5 LDC [ MR . CONNELL]: Legi timate question, s i r, and I'll 

6 give a few different answers. The first i s , I don 't know the 

7 answer to t hat ques tion. I do know t ha t in 054C, Judge Pohl 

8 sa i d that he reviewed which is at the -- listed as 

9 the source of derivation of 606 Attachment B just like it was 

10 probably some other document. I'm sure that's where I got 

11 it -- r ight? -- that I saw it de r ived from and thought , oh, my 

12 goodness, there must be a c la ssification guide. 

13 I descr ibed this in open court as some ki nd of a 

14 grandparent process which I though t probably, in echoing what 

15 you are say i ng now, my un i nformed i nferent i al be l i ef is that 

16 probably that · s a very general document that would 

17 not provide addit i onal informat i on. 

18 I do know that there are a number of organizations, 

19 the Depa rtmen t of Defe nse Security Classification / Secur ity --

20 Dec las s i f icat ion Rev iew Team, the SC / DRT that was mentioned 

21 earlier is ro ut ine ly in the business of making gra nular 

22 assessments -- as far as I know, they are not an orig i nal 

23 classif i cat i on author ity, they are der i vat i ve aut horit i es who 
1 tlii8Jll:8f8JJ\!J !JM!RYMFfJJ\T\N Pl'Mii88ilfi F 

I j j ,., •• , j j 

22498 

UNCLASSIFIED//FOR PUBLIC RELEASE 



UNCLASSIFIED//FOR PUBLIC RELEASE 

VX8:XfRf8fJ\! ;rV:fdt1t1PJ%7AVPfJJ\JIIN fff,\i\W8!lf;RF 
I j j ,., •• , j j 

1 make gr anu l ar assessments about orders from the military 

2 commission, pleadings from the de f ense. They -- t hey have 

3 some t hi ng t ha t they have to apply . 

4 I do know that rout i nely whe n we see k to file 

5 documents, our first step -- classified documents, ou r fi r st 

6 step is t he court in f ormation security officer. Th ey may be 

7 flying as blind as we are; I don ' t know. That may be true 

8 from some of t he comments that the military comm i ssion made. 

9 But I do know tha t there is someone somewhere in order fo r 

10 th i s -- who has a policy and s o ho pe springs ete rnal --

11 could s umma r i ze that fir s t elemen t . 

12 The second is, I do not t hin k tha t it is a good i dea 

13 to make the perfect the ene my of the pol i cy . The Executive 

14 Order 13526 requires t he ex i stence of security c l assification 

15 guides and it requi r es derivative classifiers such as the 

16 defense t o apply t hem. 

17 There is a -- t here is a sense in which my hope and 

18 fa i th in my governmen t makes me think t hat things work, you 

19 know, more or less the wa y they are s uppo s ed to and tha t there 

20 is a secur i ty c l ass i fication guide that has a sufficien t l eve l 

21 of speci f icity to serve the purposes of unifo r m 

22 classification, which is exactly t he opposite of t he 

23 government ' s argument that we a r e trying to r educe the 
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1 classified -- I can ' t reduce the classification of anything, 

2 right? I am trying to apply the proper classification that an 

3 OCA has decided . The way t he OCA commun i cates that to me is 

4 one of two ways: One of them is a secur i ty classification 

5 guide which is intended to be prospective and the other is 

6 ad hoc guidance such as what we receive here . 

7 The -- but to answer your ultimate question is, when 

8 I i nit i ally advocated for the -- and it was me personally, 

9 when I initiall y advocated for the classification review 

10 process, I had much higher hopes for it than i t has worked out 

11 to be . Rig ht. The government i s very fond of discussing the 

12 large pending c l assification rev iew s ubmission which was at 

13 issue in AE 397 . That may be, in fa irness to them, because 

14 that's the only one they have insight into because it was 

15 discussed in open court. 

16 It was also a highly -- I was not personally 

17 involved, our team was not involved, bu t it was also a very 

18 specific situation where the government had -- had -- contrary 

19 to the DoD Ma nual, had produced documents marked PENDING 

20 CLASSIFICATION REVIEW without submitting them fo r 

21 classification review. And I believe that one of the teams 

22 sa i d, well, they have to be submitted for classificat i on 

23 review, so that ' s what we are going to do. But t hat ' s not the 
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1 ord i nary case by any means . The ordinary case is a document 

2 of between 3 and 20 pages , and i t stil l t akes an unbel i evably 

3 l ong t i me to get that classification reviewed . 

4 So what you are say i ng -- I'm sorry, I thi nk your 

5 ac t ual ques ti on i s, a lthough it 's no t brie f ed, would a --

6 wou l d guidance as to what the military commission considers to 

7 be appropria t e t i me l i mits - - no t l i mi ts, t i me posts f or 

8 c l assification review be of -- help clean up this process? 

9 Yes, it absolutely would. 

10 I know that -- the mi l i tary commiss i on ' s vi ews on its 

11 abi li ty to te l l other agencies what to do, but at the very 

12 least , expectations could be set. And I' m not asking for , 

13 l ike, one-week turnaround . I mean, I' m not asking for that 

14 l eve l of expectation. But wi th respect to other things, we 

15 have 14- and 28 -day markers tha t have certa i n aspects t o t hem . 

16 You know, the mi l itary comm i ssion's 551 order set a 15 -day 

17 marker. You know, t here are expecta ti ons tha t could be set by 

18 the mi l itary comm i ss i on . 

19 Does that answer your question? 

20 MJ [Col PARRELLA] : It does , but I have another one. 

21 LDC [ MR . CONNELL] : Yes, sir. 

22 MJ [Co l PARRELLA]: With the benefit now of - - you talked 

23 about your hi gher hopes . But wit h t he benefit now of years of 
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1 experience , what do you deem to be a reasonable amount of time 

2 fo r a class i f i cat i on sec ur ity review, t aki ng i nto account , you 

3 know, the rea l ism of what ' s i nvo l ved in that pr ocess and the 

4 fact tha t t he government a nd these OCAs have ot her t hi ngs as 

5 we l l t o do? 

6 LDC [ MR . CONNE LL ]: Right . 60 days. I do wa nt to address 

7 the ot her t hi ngs to do because obv i ously -- well , there a r e 

8 l ot s of agencies t hat have l ots of t hings t o do t hat have 

9 not hi ng whatsoever to do wi th me and my l i t tle doc ument . 

10 MJ [Co l PARRELLA] : I under s tand. 

11 LDC [MR . CONN ELL ] : But the i dea that t he gove rn ment just 

12 arti c ul a t ed about competit i on wi th in the funnel i s very -- if 

13 i t i s t r ue , i s very f rig hten i ng to me , because we have been 

14 assu r ed t hat our reviews a t t he CI A are conduc t ed by two 

15 i nd i vi duals who do not have ot he r -- who are wal l ed of f and do 

16 not have ot her c l assi f ication review dut i es . 

17 So if the gover nment - - the government j ust argued 

18 t hat, for examp l e, what I put into this c l ass i f icat i on review 

19 proces s is compet i ng wit h documen t s a t the SC / DRT whi c h a r e 

20 go i ng on the webs i te. I don ' t bel i eve tha t to be accurate. 

21 But i f i t i s accurate , i t i s qu i te co nce r ni ng beca use that 

22 wou l d -- that wou l d ha ve broken down the wal l ed - off process 

23 tha t J udge Pohl at t emp t ed - - you know, his or i gi nal wall i ng 
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1 off in AE 013 P is somewhat as pirational. And I ac knowledge 

2 that, r ight? 

3 I mean, at the time, he said , look , I ca n ' t cont r ol 

4 t he internal workings of the CIA . I can ask them to do --

5 make every effort to respect the confident i al i ty of 

6 attorney-c l ient materia l , but tha t' s the best I ca n do. And I 

7 think that you could make sim i la r aspira t ional time posts with 

8 respect t o c las sifica t io n review. 

9 MJ [Col PA RR EL LA] : I n your description of how the process 

10 actually wo rks , you describe WHS as sort of a cou r ier in 

11 between you r DI SO and the OCA. Do yo u see that as much of a 

12 hindrance in time or , yo u know, i n other words, wo uld it 

13 assist for the DI SO to have direct ability to contact somebody 

14 at the OCA and discuss i t? Maybe it doesn't require a fo r mal 

15 subm i ss i on of someth in g in wr iti ng; maybe it ' s a simp l e 

16 ques t ion in a secure t elephone cal l or something along t hose 

17 lines. 

18 LDC [ MR . CONNE LL ]: Absolutely , Your Honor. That is 

19 t hat would be -- would s peed up this process so much that it 

20 is something that I dared not hope for. Yes, that - - and I' m 

21 not saying that -- I don ' t know who t he agency would a ppoint 

22 t o be that point of contac t , but t he point of contact that t he 

23 government descr i bes saying, oh, the defense has poi nt of 
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1 contact , is Mr . Bumpus, who does a great j ob, works very hard, 

2 has a l ot of th i ngs that he has to do but is not a n OCA, and 

3 is , at best , a cour i er when i t comes to this par ti cul ar 

4 aspect. 

5 Hav i ng some act ual point of con t act wou ld be 

6 extremely valuable . 

7 MJ [Col PARR EL LA] : Thank you, Mr. Conne l l. 

8 LDC [ MR . CONNE LL ]: Than k you. Can I 

9 mention just one other -- t wo other t hings 

10 th i ngs, I 'm sorry, just so i t is clear. 

I just wanted t o 

three other 

11 One of them is I cannot agree wi th t he government 

12 t hat the accused po s sess information which is c lassif i ed 

13 wit hin the mean i ng of home cont r ol or pro duced by the United 

14 States, but i t i s t r ue t ha t gray area is quite large because, 

15 as I have descri bed i n t he 524 context , at least un ti l the 524 

16 prohib i tion, Protective Order #4 went into effect, and outside 

17 the prohibit i ons of that protective order since t hen , we 

18 ta lked to an awful l ot of peo ple with information a bout the 

19 RDI pr ogram or aspects of t he RDI program. 

20 I do n ' t kn ow if i t' s as many as 200, but i t' s mo r e 

21 than a hund r ed ; it's a l ot. So we ta ke i n open-so urce 

22 information f rom witnesses and have to ad dress it , and it 

23 comes wi th no markings whatsoeve r . 
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1 The second additional point that I wanted t o make was 

2 that I wanted to ag r ee with t he gove rn ment that yo ur orde r in 

3 551 has had an ef fect an d t hat bo t h i n our personal 

4 experiences and in talk in g to interested members of the public 

5 we have seen the DRT , or whoeve r does it , mak i ng signif i cant 

6 efforts, a lo t of workin g a r ound getting unclass i fied 

7 documents es pecially onto the webs ite faster, and we 

8 definitely a ppreciate that . 

9 The la s t thing that I wan t ed t o s ay was you ment i oned 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 
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1 Tha nk you . 

2 MJ [Col PARRELLA]: Than k you. 

3 Any other counse l wi sh to be heard on 118? Okay. 

4 Mr . Connel l , is i t your intent to ta ke up t he -- al l 

5 re l ated mo ti ons i n t he same orde r tha t we di d yes t erday? 

6 LDC [ MR . CONNE LL ]: With t he court's pe r miss i on . 

7 MJ [Col PARR EL LA] : Okay. And wit h respect t o 599 , 

8 Ms. Bor mann, are you pre pared to make argument on 599? 

9 DC [MR . MONTROSS] : I wi ll address that , Yo ur Honor , and I 

10 wil 1 wa i t unt il a f ter Mr. Conne 11 goe s in 600 and 601 and 57 4 . 

11 They're a l l re l ated . 

12 MJ [Co l PARRELLA] : Okay. 

13 DC [MR. MONTROSS] : Assum i ng you ' re okay wi th that , 

14 Mr. Conne l l . 

15 MJ [Co 1 PARR ELL A] : I am. So why don ' t we go ahead and do 

16 t hi s before you beg i n , because these are re l ated . Le t ' s go 

17 ahead and t ake jus t a 10-mi nu t e r ecess . 

18 The comm i ss i on is i n recess. 

19 [The R.M. C. 806 session rec e ssed at 1015, 26 March 2019 . ] 

20 [The R.M. C. 806 session was called to order at 1029, 26 March 

21 201 9. ] 

22 MJ [Co l PARR EL LA ]: This commissio n i s ca l 1 ed back to 

23 or der f or t hi s session pursuan t t o R. M. C. 806. Al l part i es 
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1 present when t he commission recessed are again present with 

2 the except i on of Ms. Radost i tz , who ha s stepped out. Okay. 

3 Mr . Connel l , the f l oor i s yo urs . 

4 LDC [ MR. CONN ELL ]: Than k you , sir . 

5 The i ssue before the mi l itary commission is AE 601. 

6 I was able to di scuss , using unc l assified pa r agrap hs , the vast 

7 majority of AE 601, but there are a few addit i onal points that 

8 need to be made on the high side. 

9 

10 

11 

12 

13 

14 

15 

16 But I do wan t to exp l or e -- to explain t he scope of 

17 that or der as I see i t j ust a l it tle bit more , wh i ch is 

18 because paragraph 6 . a . , the first provis i on of the protective 

19 order , is actua l ly even broader than was described in the FO UO 

20 paragra ph, which sa i d th a t 

21 

22 

23 
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PARRELLA] : Mr . Connel l, cou l d you hold one 

please? 

[ MR . 

[Co l 

[ MR. 

CONN ELL ]: 

PARR EL LA]: 

CONNELL] : 

Yes, si r . 

Okay. Tha nk you. You may continue . 

Thank you. 

In add i tion, the fu l 1 SECRET vers ion of 

15 the pa r agra ph goes on to emphas i ze its breadth in the second 

16 

17 
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The second provis i on found i n 6.b. is eve n broader in 

3 many ways t han subparagraph a. 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 Three observat i ons to make on th i s. First, of the 

17 three paragraphs, this is the on l y one which inc ludes a 

18 

19 

20 

21 The way that I read this in conjunct i on with 

22 subparagraph a . is that in no session can we talk about how 

23 -- can I give my hypotheses as to how 

Jl!Mii88Afi P 
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in a closed session , I cou l d 

5 The second -- so that actually is the second thing; 

6 t hat it's much broader in its scope i n tha t 

7 not simply ones that are about this 

8 pa r ticular --

9 But t hen third, and I wan t ed t o draw your attention 

10 to thi s in re lations hip t o the questions, t he r e was a thread 

11 that the mi litary commis s ion and I we nt down about a r oad a t 

12 wh i ch s ome s ort of s ubstituted evidentiary foundation that 

13 would satisfy a l l the co nce r ns of all t he pa r ties, there might 

14 be -- that might lie at the end of a road . 

15 And I mentioned in the course of that conversation 

16 t hat there seemed to be a fact tha t was of par t ic ular 

17 significance to the government that was of less si gnificance 

18 t o me, as an example. 

19 In the last phr a se of paragra ph b . , i t talks about a 

20 

21 

22 Now, I cou l d specu l ate, were it not for t he 

23 protective order, why that - -

I j j 
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1 migh t be important to so urces and met hods national security in 

2 

3 

4 signif i cant to the points t hat I wish t o use this information 

5 to make in a defense. 

6 So I raise that as an e xample , and I'll s how you that 

7 it appears i n subsect i on c . as well . So subsection c. says 

8 

9 

10 

11 

12 So given tha t t hat' s the only feature th a t ap pea r s 

13 twi ce in this protective order, it led me to believe t hat that 

14 migh t be the focus of the government ' s concern, and , you know, 

15 i s an example of th r ough - - of a process which negotiat i on or 

16 compromise might yie l d some othe r so l ut ions . I jus t wanted to 

17 

18 about that. 

19 An d un l ess you have any ot her questions, that ' s all I 

20 have wi th respect t o 60 1 . 

21 MJ [Col PARRELLA] : I do. So based on some of the 

22 government ' s argument in the open session, they sor t of 

23 i nd i cated t hat thei r foc us was on You 
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1 just a r ticulated that yo u read 6.b. to be broader than t hat. 

2 Has there been any discussion wi th t he government to 

3 clarify t he scope of what was intended in 6 . b . ? 

4 LDC [ MR. CONN ELL ]: No, You r Honor . I could do that . 

5 MJ [Col PARRELLA]: And then wit h res pect to 6 . a. , the 

6 sa me quest i on : Any disc uss i on as t o whether this prohibition 

7 applies to argument in closed session? 

8 LDC [MR . CONNE LL ]: Off l i ne, You r Honor, you mean? 

9 MJ [Col PARR EL LA] : Correct. Like, in ot her words, based 

10 on you r rea ding, di d you ----

11 LDC [ MR . CONN ELL ]: No. 

12 MJ [Col PARRELLA]: Okay. So we wi 11 find th a t out, I 

13 guess, shortly . 

14 LDC [MR . CONNE LL ]: Yes, si r . Bu t I do want to be cl ear, 

15 I am pe r fectly willing to do that. You know, you may gather 

16 t hat as t he case -- there was a time in the case when 

17 government agencies were much mo r e willing to ta l k to me than 

18 they a r e now. You know, over time, positions have hardened on 

19 both s i des of this, and I recogn i ze t hat . I have taken the 

20 earlie r mi l itary commissi on commen t s a long tha t l i ne to heart. 

21 You know, at some point you wou ld li ke to -- you f ee l 

22 like you should s t op beating you r head against the wa l l, bu t 

23 sometimes you have just got to beat it against the wa l l 
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1 anyway. 

2 MJ [Col PARRELLA]: So when disc ussing stipu la tions , do 

3 you t hi nk t ha t all of the accused ' s i nt erests woul d be t he 

4 same wi th respect to what mi ght be im portant or not important? 

5 I t wou l d seem to me that there would be maybe some com peting 

6 interests with respec t to t he interests of each defense team . 

7 LDC [MR . CONNE LL ] : I don ' t speak for anyone else. I see 

8 essent i ally three -- but to answer t he question , a nd everybody 

9 else can answer i t t he way they want to , essentially I see 

10 
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So if the point is are the i nt erests of t he 

5 defendants necessarily uniform? No. But I wi ll say t hat the 

6 place where Mr . Bin ' At tash's interests di verges from 

7 Mr. al Baluch i ' s i nterests, for example , they still overla p i n 

8 that if I were Mr . Bin'Attash ' s a tt orn ey, I would want t o make 

9 t he argument that 

10 

11 

12 

13 

14 

15 

16 [Pause . ] 

17 MJ [Col PARR EL LA] : Okay. J ust for the r ecord , it appears 

18 to be a brief inter r uption while we saw who was at the door of 

19 t he cour t room, and we are ready to resume. 

20 LDC [ MR. CO NNE LL ] : J ust t o fin i sh tha t thoug ht, Yo ur 

21 Honor . Mr. al Baluc hi makes a versio n of the same argument 

22 t hat, you know , how important could he be? How i mportant 

23 how big a player i n this cons pi r acy could he be , whether 
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1 that's for accessory lia bil ity or whether that's for 

2 on a relatively minor role? 

3 

4 So the arguments are parallel; they are not exactly 

5 the same, but their interests do not diverge in t he way that, 

6 say, coconspirators accusing one anot her have interests that 

7 diverge. 

8 MJ [Co l PARRELLA]: With res pect to the argument you made 

9 yesterday about needing to know the scope of the un iverse --

10 and I understand the argument that is associated with that and 

11 essentially how it affects your individual client -- is that 

12 an area that the defense wou l d be amenab l e to stipulation? 

13 That's part A of the question . 

14 Part B would be if the government were also will i ng 

15 to and you were wil l ing to, would that change the pe rs pec tive 

16 of the need of the discovery? 

17 LDC [ MR . CONNELL] : So the first -- with respect to the 

18 first ques tion, yes, right? There are lots of ways to present 

19 evidence. Stipulation is one of those . I -- you know, in 

20 fact, the military system is super interesti ng to me. I did 

21 te l l you this is my f irst military rodeo, but the military 

22 seems to be -- put additional provenance requirements on 

23 stipulations, concurrence of the defendant indivi du al l y, that 
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1 the civilian system in my experience general ly doesn't. But 

2 that's something that can be done. 

3 And I'l l tell you, for example, I -- the government 

4 is always making t hese vague offers of st i pulations, and I'm 

5 trying to test one of those, right? I've spent hours and 

6 hours and hours try i ng to draft a stipulation as -- to present 

7 to the government on one of the other points that they have 

8 made, which I' ll get there eventually. 

9 But with respect to the discovery piece of it, the 

10 doesn ' t resolve the need for discovery. And I would say it 

11 has an effect on it, but it does not resolve i t . And here's 

12 what I mean. I mean t her e are two aspects of discovery that 

13 even with t he stipulation are important . 

14 Number one, I, as an advocate, have to be satisf i ed 

15 that the stipulation that I'm drafting is accurate; that I 

16 you know, you can't stipulate to things that are false. I 

17 have to be satisfied t hat it ' s accurate. 

18 The second is that I would need enough in formation on 

19 what the univer se i s to be satisfied that I have adequate l y 

20 protected my client ' s interests . 

21 Now, the reason why I say t hat that -- say that that 

22 affects t he discovery is that is not exactly the same as I 

23 have to have every piece of paper relating to this, you know, 
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1 

2 

3 

4 

5 -- I can ' t -- I' m 

6 sorry. I was beginning to specu l a t e about sources and 

7 me t hods. I wi 11 stop . 

8 The - - but I do recognize the national secur i ty 

9 i nterests here. I do un derstand that t here are l im i t - - that 

10 there is a mi ddle gr ound between a one - sentence t hat says the 

11 FBI acquired documents a nd, you know, 

12 or something , r i ght? I mea n , I r ecogni ze there ' s a 

13 midd l e grou nd . 

14 So I think that t he discovery is a midd l e step on t he 

15 way to a s ti pula ti on, an d it mi ght have t o be an itera ti ve 

16 midd l e s t ep if the gover nment is t ryi ng to say, look , here's 

17 wha t I am gi vi ng you. I s tha t enough? And I ' 11 say , yeah, or 

18 no, or I need th i s add i tiona l thing . 

19 So i f - - I hope t hat answers t he question . 

20 MJ [Col PARRELLA] : It does . 

21 I have no further questions. Thank you . 

22 Any othe r de f ense counsel wish to be heard on 60 1? 

23 LDC [ MR . NEVIN ] : The same ob j ec ti on. 
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1 MJ [Col PARR ELLA] : Ms . Bormann? 

2 LDC [MS. BORM ANN ]: J udge, it ' s the same position. 

3 MJ [Col PARRELLA]: And I ta ke t ha t as a negative response 

4 from the defense t eams . 

5 Tri al Counsel. 

6 MTC [ MR. TRI VETT]: Good mo r ning, Your Honor. 

7 MJ [Col PARRELLA] : Good mo r ning. 

8 MTC [MR . TRI VETT]: So without repeating a l ot of the 

9 arguments t hat we made i n the open session yesterday , 

10 Mr. Conne l l got into some more specificity regardi ng the 

11 order . Obvi ously, he co ul dn't get into that specificity 

12 yesterday i n the open session because t hose paragraphs in the 

13 order a r e SECRET 

14 But our posi t io n hasn ' t changed. This i s n 't the 

15 broad gag order that Mr. Connell cla i ms it to be. 

16 

17 

18 

19 

20 

21 

22 

23 We went into great detail about how much he is able 
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1 to cross-examine the witnesses on, for lack of a better term, 

2 2 t hrough 7 in the l ist of the substituted evidentiary 

3 foundation, but we did assert the national secur i ty privilege 

4 over the sources and methods by which we acquired it . That 

5 would apply in both open and closed courts. 

6 The concern is that they'd c hip away, by eliciting 

7 information from witnesses or by raising it in court because 

8 they talked to the accused . Now , all of a sudden, one of the 

9 other defense counsel whose accused might not be aware of the 

10 source and method start to learn th i ngs . And then now, jus t 

11 under r egular principles of need to know, we are starting to 

12 chip away at learning what the source and method was by which 

13 we obtained it . 

14 So we sought the protective order that we sought. 

15 It's set forth here. But obviously our interpretation 

16 matters. We were the dra fte rs. And to i nterpret this in any 

17 way to mean any other outside source or method, most of which 

18 would be independe ntly classified anyway, but isn 't subject to 

19 this gag order. It might be subject to other protections of 

20 classified informat ion and 505(g) notices and other things 

21 that typically classified informatio n is, but it simp l y does 

22 not apply to this order for this set of documents and for this 

23 part of the presen tation of the prosecution ' s case in chief. 
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1 So that ' s our i nterpretation. 

2 MJ [Col PARRELLA]: You r interpretat i on i s this Protective 

3 Order #3 pertains only to 

4 series? 

at issue in the 57 4 

5 MTC [MR . TRI VETT ]: Correct , which would i nc lu de the 

6 source and methods by which that was obta i ned. 

7 MJ [Col PARR EL LA] : Correct. I understand. 

8 MTC [ MR . TRI VETT]: Yes, si r . 

9 MJ [Co 1 PA RR EL LA] : Okay. And wha t about t he prohibition 

10 on dis cussi ng the material in a c losed a rg ument s uch as this? 

11 MTC [ MR . TRI VETT ]: Right. And t o reite r a t e, the 

12 protective order does protect against t hat, because we are 

13 protecting by a l l means the sou r ce and method by which we 

14 obtained it, and we don ' t want this a bil i ty to chi p away. 

15 The more questions, the more we di scuss, the more 

16 t hi ngs are shared wi th de f ense counsel , the more t hings tha t 

17 

18 a nd this is in t he case law -- is they 

19 t ake a little pi ece of in formation here and they take a l i ttle 

20 piece of information here, and pr e t ty soon they ' re crea t ing a 

21 mosaic, and pretty soon they have an understanding of what 

22 t hat source and method i s. So we are t ry i ng to pro t ect tha t 

23 source and method at al l costs . 
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We have provided t he information to the military 

2 judge to ensure that t he ev idence was re li able, admissible, 

3 and otherwi se fair . And we do believe tha t it ' s 

4 

5 

6 Subject t o any add i tional quest i ons . 

7 MJ [Col PARR EL LA] : I have none. Thank you . 

8 CP [BG MART I NS]: Yo ur Hono r , I just wanted to c l arify 

9 because it came up a cou ple of times in conversation relating 

10 to the add i tiona l compen s atory con t rol measu r e , 

23 MJ [Col PARRELLA] : Thank you. Okay. 
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1 Mr. Connel l , we're going t o have to take a brief 

2 recess. We are hav i ng some technical difficulties he r e that 

3 we need t o remedy . So I just ask everybody no t to go too f ar 

4 because as soon as we get it resolved , we will star t over 

5 again. 

6 The commission is i n recess. 

7 [The R. M. C. 806 ses s ion recessed at 1052 , 26 March 2019 . ] 

8 [The R. M. C. 80 6 s e ssion was called to order at 1057 , 26 March 

9 2019 . ] 

10 MJ [Col PARRELLA]: The commission is called back to 

11 order. All parties present when the commission last r ecessed 

12 are again present . It a ppears we have got our tec hnical 

13 difficulties resolved . Apo l ogize fo r t hat . 

14 An d , Mr. Conne l l, the f l oor is yours agai n. 

15 LDC [ MR . CONNE LL ]: Sir, I promise you that I wi 11 have 

16 technical di f ficult i es at some point. 

17 The so with respect to the meaning of the order, 

18 with respect to 6 . a., we have nailed down , I believe, through 

19 co l loquy with the commission , that "during any session " does 

20 mean during any session; and that t he government ' s invocation 

21 of classified in f orma t io n pr ivilege prevents us f r om making 

22 arguments either in closed -- classified or unclassif i ed, 

23 closed or open session. 
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1 The -- and that, I believe, is what the government 

2 means when it says that it is willing to protect t hese sources 

3 and methods at all costs . And that phrase, "at all costs," is 

4 what drives the sanction process that I closed wi th in my 

5 argument on -- in open session, about if the -- if you decide 

6 that this information is importan t to the defense and if you 

7 decide that the government has exercised its choice to protect 

8 tha t information despite i ts impor tance to the defense, there 

9 are sanctions . 

10 We have been through some version of that, and we may 

11 be through another version of that i n 524. We have been 

12 through it in other places, but that's the way -- it has 

13 always been my position that the government gets to pick 

14 what's more impor tant to i t. These sources and methods or a 

15 trial or aspects of a trial, right? 

16 The answer might be they can't use this evidence, 

17 right? The -- but it's the government's dec ision as to 

18 whether to invoke classified information privilege in this 

19 sense, right? 

20 I do want to digress for a second . Invoki ng 

21 classified informat ion privilege has a couple of meanings , 

22 right? Every t i me we do a 505 substitut i on, every time 

23 there ' s a 505(h), there is a limited invocation of classified 
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