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1 [The R . M. C . 806 session was called to order at 1542, 

2 1 Novembe r 2019.] 

3 MJ [Col CO HE N] : The commission is called t o order. This 

4 806 session is convened to take the class i fied testimony of 

5 the For mer Camp VI I Commander. 

6 General Martins, would you please account or someone 

7 from your team please account fo r the members of t he 

8 prosecution and any o t hers that are here with you. 

9 CP [BG MA RT I NS] : Good afte r noon , Your Honor. 

10 Representing the United States at t hi s R. M.C. 806 closed 

11 session of the commissio n : Brigadie r General Mar k Ma r tins, 

12 Mr. Robert Swann, Mr . Edward Ryan, Mr. Cl ayton Trivett, 

13 Ms . Nicole Tate , Major Christopher Dykst r a . Secu r ing the 

14 entrances are Staff Sergeant J effery Furr and Mr. Rudolph 

15 Gib bs. Also in the courtroom, Your Honor, Kimberly Waltz 

16 Nicole Taylor of t he Federa l Bur eau of I nvestigation. 

17 personal have the requisite clea r ance. 

18 MJ [Col COHEN] : All right. Tha nk you . 

19 Mr. Sowards. 

20 LDC [ MR . SOWARDS]: Good afternoon, Your Honor. 

21 MJ [Col COHE N] : Good afternoon. 

22 LDC [MR. SOWARDS]: The f ol l owing people I' m about 

23 mention, you' 11 be happy to know , have the requisite 
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1 clearance . 

2 MJ [ Col COHE N] : Tha nk you. 

3 L DC [ MR. SOWARDS]: So I 'll just get that out of the way . 

4 That would be Mr. Nevin, Ms . Rados t itz, Ms . LeBoeuf, and 

5 myself , Gary Sowards. 

6 MJ [ Col COHEN] : All righ t . Thank you, sir . 

7 Ms. Bormann. 

8 LDC [ MS. BOR MANN ]: J udge, i t's just Mr . Montross and I 

9 and we both have the appropriate clearances. Mr. - is 

10 leaving. 

11 MJ [ Col COHE N] : All right. Tha nk you. 

12 Mr. Harrington? 

13 LDC [ MR. HARRIN GTON] : J udge , fo r Mr . Binalshi bh : James 

14 Harrington, Air Force Major Virg i nia Bare, and 

15 al l of whom have appropriate clearances. 

16 MJ [ Col COHEN] : Tha nk you , sir. 

17 Mr. Conne l l. 

18 L DC [ MR . CONNE LL ]: Your Honor , on behalf of 

19 Mr. al Baluchi: Myself, 

20 Captain Mark Andreu of t he United States Air Force and 

21 Benjamin Far ley. 

22 MJ [ Col COHEN] : Tha nk you, sir. 

23 Mr. Ruiz. 
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1 LDC [MR . RUI Z] : J udg e, Mr. Sean Gleason, Mr. 

2 myself on behalf of Mr. al Hawsawi. We are expecting anot her 

3 member of our team to rejoin us i n a short while, Technical 

4 Sergeant We all have appropriate 

5 clearances. 

6 MJ [Col COHEN] : Okay . And when Sergeant shows 

7 up, I wi 11 - - we ' 11 note that, but I - - I recognize that he 

8 has a clearance. 

9 Mr. Sowards. 

10 LDC [ MR . SOWARDS ]: Yes, Your Hono r . And we 'd just 

11 thought before Your Honor re called t he witness, t his might be 

12 a l ogical time to di scuss the is s ue more fully th a t we ra i sed 

13 wit h you only because , depen ding on t he court ' s resolution of 

14 t he mo r e immediate question, we need to know whet her we have 

15 to ask what we want to ask in closed session or whether it 

16 wi l l require ----

17 MJ [Col COHEN] : I understand. Sir , I' 11 take that up in 

18 just a moment . One issue from a previous closed sess i on with 

19 respect to the FBI at t en dees , I know , Mr. Connel l, you had 

20 ra i sed an i ssue previously . I s that now moot or are we good 

21 to go? 

22 LDC [ MR. CONNE LL ]: Yes , si r. I 'm gl ad you men ti oned 

23 that. I was wait i ng my turn. The 615 request was mine. The 
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1 government asked fo r an exception for t hi s closed session and 

2 I agreed. 

3 MJ [Col CO HE N] : Okay . Than k you . I t was just - - it was 

4 on my r adar as well. Al l r i ght . Tha nk you . Let's do t hat 

5 before we call the wi tness. 

6 Let ' s take up that issue with r espect to t he witness 

7 and what could or could not be said i n the open session . And 

8 then I will keep t he show rol l ing. Mr. Sowa r ds or 

9 Ms. Radostitz . Either one . 

10 Mr. Soward s . 

11 LDC [ MR . SOWARDS ] : Than k you, Your Hono r . 

12 MJ [Col CO HE N] : You' re welcome. 

13 LDC [MR. SOWARDS ] : I was just going to address this 

14 because it has a broader imp l ication than t his one witness. 

15 MJ [Col COHEN] : I understand. Abso l ute l y. 

16 LDC [MR . SOWARDS]: What we were raising , Your Honor, is 

17 that we -- and we have sa i d this before , sort of a n ongoing 

18 theme , but whether by design or e f fect, the gover nment has 

19 fo l lowed a pa t tern of select i ve i nvocat ion and use of the 

20 classified informat i on a nd the na t iona l securi t y 

21 pr i vilege ----

22 TC [MR. RYAN] : Excuse me, sir . 

23 MJ [Col COH EN] : One second . That ' s Se r geant 
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1 recogni ze him . He has t he requisi t e clearance. 

2 Si r, you may conti nue. 

3 LDC [MR. SOWA RDS]: They've engaged i n selective use of 

4 t hese priv i leges from -- f rom ou r perspective t o s kew the 

5 na r rative t hat is going out to the pu blic in -- i n these 

6 proceedings. And the problem is t hat as of -- well, no t as of 

7 today, but it ' s been threatened in the past but certainly an 

8 example of it is t oday, is that this process, among other 

9 t hi ngs, asi de from the question of chang i ng rules , wh i ch I 

10 br i efly discussed wi th Your Hono r , I think, durin g the 

11 September proceedings wh e n we we r e first conf r onted wi th this 

12 brand-new set of -- we -- we reg a rd it as a fair l y brand-new 

13 set of secu r ity gui dance . I know Mr . Tr i vett had the took 

14 t he posi t ion t hat this was merely a restatemen t of -- of 

15 existing -- existing gui dance. 

16 Nevert heless , it s emplo yment an d its use as of today 

17 is certain l y beginning to abridge the the right to a public 

18 tr i al, separa t e and distinct from t he problem of giving us 

19 adequate notice of the res t r i ctions on our ability t o 

20 invest i gate an equa l ly i mportant presented defense . 

21 But as t o t he public t r ial aspects of it, I know we 

22 have -- have quoted to t he court before, but we t hink in this 

23 context it ' s important to recall bot h Chief 
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1 J ustice Reh nquist ' s observation in Wheat v. United States and 

2 J ustice Breyer ' s observation repea t ing that in 

3 I ndiana v . Edwards, that tr i als must not only be fair , t hey 

4 must appear f air t o all who obse r ve t hem . 

5 And part of that r i ght of a fai r tr i al and public 

6 observation is to hold accountab l e t he decision -ma ker in the 

7 process based on the evi dence presen t ed . And while we have 

8 obvious l y no -- no concerns or -- or trep i dations about Your 

9 Honor ' s impar t iality and fa i rness an d your wisdom in making 

10 decisi ons, I th i nk you unde rs tan d t ha t people observing this 

11 may have a difference of opi nion in t e rms of how t hey view a 

12 decisi on ma de on ev i dence t hey ca n see versus information they 

13 don ' t see ----

14 MJ [Col COH EN] : I un ders t and . 

15 LDC [MR . SOWARDS]: --- - no matter how they come down on 

16 t hat . And what the government does is to crea t e a ce r tain 

17 im press i on i n open sessions and through t heir open disclosure 

18 of information, and then they use t he classification or 

19 national security pr ivi l ege whether i nt entionally or 

20 un i nt entiona lly , t he way i t affec t s t he proceedings is t o 

21 close of f t he de f ense ' s opportun i ty to correct the impression 

22 t hey -- t hey ' ve created. And in t he case -- situa tions where 

23 it ' s a misi mp ress i on, we ' re no t able to correct t hat . 
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1 And so we had two examples today of this process 

2 wit h -- wit h the camp comman der's t estimony. The first 

3 instance arose when he was asked whet her he observed i n the 

4 detainees any outwa r d ma nifestat i ons of di stress. And he 

5 answered that he ha d not. And so we know the sort of 

6 impression that the government is t rying to create with Your 

7 Honor in making a decision on the -- on the more narrow issue 

8 of the ongoing ef fects of t he black si t e treatment on the 

9 ab i lity to give a voluntary waiver during t he letterhead 

10 memorandum interrogation s . 

11 But wha t th e public in being asked t o de c ide whethe r 

12 t hese proceedings appear fa i r, wha t t hey hear is t hat one 

13 impression t hat the camp commander has c r eated , t ha t he feels 

14 con f iden t in saying that there was no distress ex hibited by 

15 the detainees. When Mr. Connell, I believe it was, attempted 

16 t o get into the area, and certainly Ms. Radostitz was going to 

17 do so unti l the governme nt objected i n the context of the open 

18 proceedings , attempted to query the wi t ness a bout his 

19 correctional e xperience, his ba c kgro un d. The governmen t 

20 invoked not only t he protect i ons of t he ps eudonym for the 

21 witness, but in our informa l conversa tions, General Martins 

22 explained t ha t this also imp l icated broader classification 

23 issues , classified information issues. 
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1 And so t he -- the effect of this was to preclude the 

2 defense in a public forum and for the benefit of t he public 

3 observers to establ i sh that, in fact, this particular witness 

4 really lacked even though he had had some assignments in a 

5 general administrative capacity with apparently some 

6 correctional aspects of the facilities here in Gua nt anamo, he 

7 actually lacked any sort of hands - on inmate population control 

8 or assessment of individua ls. 

9 So that was closed off from the -- from the public 

10 view from the public a ir ing . And perhaps the government 

11 can explain more to you what -- what their position is or 

12 they t hey would prefer to, but what we were hearing was 

13 that if -- essentially, if you tell t he public that this 

14 gentleman had another job at an earlier point in his l ife, 

15 that somehow wi l l vitiate the protection of t he pseudonym 

16 test imon y , which we don't think i s -- is really logical, but 

17 certainly, the impact is to prevent us from having a full 

18 airing of his -- his qualifications for an objective observer 

19 to consider. 

20 But equal l y troubling is that if we look at the 

21 guidance we had been provided beforehand and specifically at 

22 paragraph 62 on page 19. 

23 MJ [Col CO HE N]: Of 658A? 
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1 LDC [MR. SOWARDS]: Yes, sir. I'm sorry. 

2 MJ [Co l COHEN]: That's all right. 

3 LDC [MR. SOWARDS]: Right . The vers i on that was prepared 

4 15 September and filed 18 September . 

5 MJ [Col COHEN]: Yes, sir. 

6 

7 

8 

9 

10 

11 

12 

13 

14 Mr. Connell and the prosecution for certa i n concer ns they had 

15 but was reported as a fait accompl i to Ms. Radost i tz before 

16 she attended the interv iew with him, which we had no objection 

17 with . We t ho ught that 's f i ne. If that facil i tates the 

18 proceedings and we can have him testify under the protection 

19 of a pseudonym if he feels more comfor tabl e doing that or the 

20 prosecution thinks so, t hat's fine. 

21 MJ [Co l COHEN]: Okay. 

22 LDC [MR. SOWARDS]: But I can say t hat I don ' t t hin k 

23 anyone , any reasonable i nd i vidua l, adv i sed of that arrangement 
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1 could reasonably fo resee the far-reaching implications to the 

2 extent you couldn't say to this wi t ness, "You have testified 

3 to mak i ng a certain judgment, an eval uation by the government 

4 on direct testimony. I want to ask you a few questions to --

5 to test the basis of that an d to have that fall into something 

6 that is ren dered off limits because we agreed to his 

7 test ifyi ng under a pseudonym. 

8 MJ [Co l COHEN] : Okay. 

9 LDC [MR. SOWARDS]: The second instance of this selective 

10 enforcement and invocation of the classification and secu r i ty 

11 privileges to control the narrative came in the form of the 

12 direct testimony quest io ning of the camp commander with reg a rd 

13 to the Se nate Select Committee ' s reference to the CIA 

14 exercising operational control over Camp VII . And the 

15 prosecution asked the witness whether he was aware of that 

16 and, more importantly , whether tha t was accurate. And he s a i d 

17 no . 

18 So the message that goes out to t he wor l d at lar ge is 

19 that a knowl edgeab le source is denying, refuting, a major 

20 committee of the United Sta tes Senate and the ir conclusions 

21 based on an extensive invest iga t ion and something like 6 

22 million pages of documents and a 6,000-page record . Th is 

23 witness is saying that is to be discredited. 
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1 And when Mr . Connell just bare l y ventured into that 

2 area -- and I know the commission knows exactly what happened 

3 because you're actually the one who helped educate the 

4 prosecution that t here was a distinction i n Mr . Con ne l l 's 

5 questioning that didn't run afoul of the of the guidance 

6 that they were -- they were citing. I believe it was 

7 paragraph 68. 

8 Bu t the point was that they were so eager and so keen 

9 on protecti ng the false impression, an impression they know to 

10 be false, at leas t from the perspective of the Senate Select 

11 Committee and the information we know about the CIA's 

12 involvement in Camp VII , that they po unced on that question 

13 and said it violates the security -- the classification 

14 guidance, and we shouldn't -- we shouldn't be allowed to 

15 correct or at least fairly refu te and test the witness' 

16 op i nion. 

17 Bu t what's, you know, from our perspec tive or at least 

18 from my perspective, even more f rustrating and mystifying and 

19 gives me ca use for concern going forwa rd , in addition to the 

20 limi tat ions , the unfair limitations of a fair t r ial, is if we 

21 loo k at the -- the exact guidance that they gave us back in 

22 Septembe r when I was compla i ning about, you know, gett ing 

23 more changing ever-changing guidance about the question 
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1 if we l ook at page 20, paragraph 67, and it talks specifically 

2 about the executive summary of the Senate Se lect Committee and 

3 thei r find in g as an unclass i fied f act t hat the CIA ma i nta i ned 

4 operat i onal control over Camp VII . And so they say this i s 

5 unclassified . And then they wa rn us whi l e that specific l ine 

6 about the operational co ntrol is unclass i fied, any and all 

7 fo l low - up questions regarding any specifics of said CIA 

8 operat i onal control i s classif ied and must be presented in a 

9 closed session. 

10 Now, anyone, as I was, the product of admittedly 

11 public schools , but taug ht to read the Eng lish la ng uage, would 

12 assume that to come i n and ask the witness the operationa l 

13 control of t he CIA, "Can you tell me if that's true or not, II 

14 would be a follow-up question on the spec i fics of that. But 

15 that's what they di d. And they got t ha t answer out, and then 

16 they stopped Mr. Connell or anyone else from raisi ng any 

17 information that is going to undercut that misimpression. 

18 So what we're -- what we're saying in broad and 

19 genera l te rms but a l so specifica l ly with respect to the 

20 questioning of -- of t his witness is his prior corrections 

21 experience. However we want to work it out. We do n ' t have to 

22 go into - - into ti me, pl ace, date . But the simple question 

23 of: Can a current - - or a first camp commander prior to 
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1 wor ki ng at your posit i on as a camp commander of Camp VI I , did 

2 you have operat i ona l day - to -day correc t ions exper i ence 

3 inc l ud i ng t he eva l uation of an inmate popu l ation for signs of 

4 stress? An d we don ' t believe tha t tha t raises any concern 

5 or - - or appreciab l e real i s t ic harm t o t he gentleman wi th 

6 respect t o the protec t io n of his pse udonym and is direc t ly 

7 re l evan t t o t he pub l i c ' s assessment of ul t i ma t ely the decis i on 

8 Your Honor wi ll make in this case. 

9 MJ [Col COHEN] : All righ t . Tha nk you, s i r . I - - I 

10 def i nite l y understand th e i s s ues . Thank you. 

11 LDC [MR . SOWARDS ] : Than k you, s i r. I 'm sorry , is this --

12 someone else ' s copy . 

13 MJ [Col COHE N] : Ms . Bor mann . 

14 LDC [MR . SOWARDS] : Than k you, Your Hono r . 

15 MJ [Col COHEN] : Tha nk you , s i r . Ms. Bor mann? 

16 LDC [MS. BO RM ANN ]: I jus t have a l itt l e more to add on 

17 the Prot ec ti ve Orde r #2 i ssue , wh i c h i s t he pseudo nym i ssue, 

18 because I was invo l ved wit h the -- those di scussions . 

19 So t he government ' s posi t ion when we were hav in g t hi s 

20 conve r s a t i on wa s t hat any quest i on that tended to e i the r s how 

21 or not show a nyt hi ng t hi s man eve r di d in his pas t cou l d 

22 somehow disc l ose his i de nt i ty. And it struck me , a nd I to l d 

23 Genera l Mar ti ns and t he res t of t he prosecu ti on t hat were 
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1 t here, that that was bizarre because he ' s a man. He testified 

2 he r e in open . I mean, it -- assumin g that 

3 anybody in the audience knew who he was, I mean -- so -- bu t 

4 t he idea that we ' re goin g t o use as a n excuse t o preven t the 

5 undercutting of a government-int r oduced piece of evidence 

6 some t hi ng as bizarre as you can't eve n ask him what the 

7 underpinnin gs were for his opinion smacks of complete 

8 unfair ness. And t hat ' s the only t hi ng I had to add. 

9 MJ [Col COHEN] : Tha nk you. I understand. 

10 I thin k what I 'm i ncl i ned to do is just to create a 

11 record. Let ' s just go a head and ask him those que s tions and I 

12 can he a r wh a t the answers are and t ha t puts me in a much 

13 better pos i tion f actual l y to -- to deter mi ne what what 

14 impact or -- or poten t ially how I sho uld rule on a ny i ssue . 

15 J ust to hear the just to hea r the arguments at this 

16 po i nt wi t hout being able to weigh what the -- what t he what 

17 the va l ue of the evidence would be in and of itself, and that 

18 may be somet hin g I need to start doi ng on ce r tain occasions 

19 with respect t o some of this evidence, wh ich is -- it ' s not 

20 ideal. But in many ways, I kind of see that the wa y i t works 

21 out in trial sometimes where I have to excuse a j ury , then I 

22 have to hear ev i dence. I n this particular case I may have t o 

23 exclude the pub l i c. Which is why I kind of say we may bring 
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1 t he witness back on Monday to testify once I' ve heard what the 

2 ev i dence is. I t ' s no t idea l and i t 's a l ot more mu sc l e 

3 movement , but it ' s kind of the muscle movement that's 

4 required , and so I think that tha t' s where -- what I' m 

5 inclined to do. I mean , I unde r stand exactly what the defense 

6 is say i ng i s, is if he -- if he can make an assertion like 

7 that, if I ' m not then able to then as k questions as to --

8 because he did use the word a couple of t i mes "based on my 

9 e xperience. " Well , if I' m not a l lowed to ask you what t hat 

10 experience is, t hen, I mean, th at's one of the thi ngs of 

11 asking whe n s ome one offe rs an opi nion, t he r e i s the r e is 

12 a need to challenge that opi nion. And s o t hen the ques t i on 

13 is, is finding t hat -- t hat -- tha t line between what should 

14 be allowed to j us t be di scussed i n open forum when t he issue 

15 is raised i n open forum as op posed to when an issue is raised 

16 comp letely in a closed foru m, wh i ch is l i ke where we are now . 

17 And so what I woul d ask the pa r ties to do is just go 

18 ahea d an d as k your questions that you wou ld have as ked in the 

19 open session , point out these are t he quest ions I wanted to 

20 get t o in t he open s ess i on, and then I can issue a ru l ing 

21 wh i ch -- to the governme nt as to you can still assert you r 

22 pr i vilege, but I' m tell in g you this was relevant or it ' s no t 

23 re l evant , and if it is relevant, the n there ' s a pr ocess I need 
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1 t o go through with the government as to how they address that 

2 re levan t information if they want to continue with a certain 

3 national security privilege. 

4 General Martins? 

5 LDC [MR. RUIZ]: J udge , excuse me. 

6 CP [BG MARTINS ]: Your Hono r , we don't 

7 MJ [Col COHEN]: Go ahead, s i r . 

8 CP [BG MARTINS ]: Go ahead. 

9 MJ [Co l COHEN]: Mr. Ruiz. 

10 LDC [MR. RUIZ]: I apo logi ze , J udge . I wasn 't quick 

11 enough on t he standing up an d -- before , but I di d have some 

12 matter s I wanted to add on the defense side for t he record. 

13 MJ [Co l COHEN]: That's f ine . Let me get -- let me see 

14 what he had to say and t he n -- because 

15 CP [BG MARTINS ]: Your Ho no r , I was just go i ng to say we 

16 don 't object certain l y to having t he witness testify and you 

17 elic i ting t he test i mony , because it goes to the ground ru les 

18 and 568 , which -- about which the commission has already 

19 stated there 's a need for some updates. 

20 MJ [Co l COHEN]: Yes, sir. 

21 CP [BG MARTINS ]: I wanted to ad dress some of these points 

22 t hat counsel had made with the 

23 MJ [Col COHEN]: Okay. 
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1 CP [BG MART I NS]: ---- intent of clarifying those rules. 

2 MJ [Col COHE N] : Okay. 

3 CP [BG MARTI NS] : And I 'm doing so wi th your indu l gence as 

4 not t he t r i al counsel l i tigating t his because it relates to 

5 public trial and some of the things t hat I 've argued. 

6 MJ [Col COHEN] : Okay . Yes, sir. So I' 11 go ahead and 

7 hear f r om t he rest of defense and then I will let you add r ess 

8 those. 

9 Mr. Ruiz . 

10 LDC [MR . RUI Z] : So, J udge , the main issue I wanted to 

11 articulate f or the r ecord is one that I articulated very 

12 poorly ear l ier. But my main concern in this instan ce is 

13 the -- the ever-shifting landscape of t he -- of t he 

14 classification guidance and the way t hat it' s deployed du r ing 

15 the examination of a wit ness. 

16 And I have a number of transcr i pt re f erences t hat I'm 

17 going to ask you to look at because I think they will 

18 il l ust r ate for you where we ' ve had similar proceedings with 

19 very di f f erent resu l ts in t he way t ha t we ' ve proceeded, in the 

20 way t hat the defense has been al l owe d t o effectuate our 

21 function an d pro per l y cross-examine t he witnesses in open 

22 cour t. 

23 And I ' ll just give you the refe r ences now and just a 
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1 br i ef synopsis. But t here have been multiple instances in 

2 th i s commission ' s hi s t ory where we ' ve had witnesses testify 

3 under pseudonyms. And t hey have done so a number of times and 

4 we have been al l owed t o ask questions t hat go t o t heir 

5 background , their qualifications , their credi bility, to test 

6 exac t ly t he same kind of issues that I th i nk were being tes t ed 

7 today. 

8 Transcript pages 9106 will take you to the test i mony 

9 of a person who testified by the name of St aff Sergeant J inx . 

10 J - I -N-X. Pa ge 9300 will take you t o test i mony where a Major 

11 pe r son testified un der a pseudonym "Ma jor ." It was a c ur r ent 

12 cam p comman de r at the t i me. 

13 Page 958 4 refers to a "Major Pr ior . " That i s the 

14 t hat's the -- tha t 's t he pse udonym they testified under . 

15 MJ [Col COH EN] : Prior, you said? 

16 LDC [ MR. RUI Z] : Prior , P-R- I -0- R. 

17 MJ [Col COHEN] : Tha nk you. 

18 LDC [MR. RUI Z] : Page 13481 referred to t he "Ass i stant 

19 Watch Comma nder. " These were the -- the pseudonyms they 

20 t estif i ed under. 

21 And wha t you ' l l see whe n you -- whe n you look at that, 

22 is f or instance in Staff Sergeant -- excuse me -- yep , Sta ff 

23 Se r geant J i nx, Mr. Nevin conducted t he initial examination on 
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1 t hat particular witness and was able to ask questions about 

2 the pe r son ' s qualif i cat i ons, the i r his t or y, t heir background, 

3 where their guard uni t was from geograph i cally in the 

4 Uni ted St ates, what kind of training they had , what ki nd of 

5 experience , all of these ki nds of questions that go to the 

6 qualif i cat i ons , to the cred i bility of t he witness to test ify 

7 on the - - on the i ssue before the comm i ssions. 

8 What I got back to day , and I know t his i s something 

9 t he commissi on wasn ' t privy at the time , is t hat t he position 

10 the pr osecution was tak in g was tha t becaus e t he person wa s 

11 testifying under a pseudony m, no questions about t he 

12 credib i lity or the backgr ound, the his t ory, the edu cation, 

13 those kinds of questions that go exactly to t he hea rt of t he 

14 qualif i cat i ons of tha t witness were allowed. 

15 And the analysis t hat was be i ng put forth by General 

16 Ma r tins was that because any of that information could 

17 ult i mately lead to an i dentif i cation of that witness, that 

18 woul d r ender t he pseudonym process i nope r able . Of course, 

19 when I -- whe n I he a rd t ha t, what I wante d to make sure 

20 hap pened was t hat this wa s somehow capt ured on the record. 

21 Knowing the history of t he case, knowing the prio r instances 

22 where wi t nesses have t estif i ed under pseudonyms over defense 

23 objection, and we were allowed to develop the i r backg r ound, 
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1 t heir history, and those kinds of areas where today a l l of a 

2 sudden seem to be off l i mits. 

3 So that is that is my conce rn. I t has been an 

4 overriding concern i n the great contex t j ust in terms of how 

5 the ru l es can eas il y be manipulated i n midst r eam. And as I' ve 

6 sa i d a number of t imes, J udge , it's very difficu l t t o do 

7 anything when the gu i de l ines, the rules , change mi dstream or 

8 in the midd l e of t he game. 

9 Certai nly if you take i t to a di f ferent forum, l et ' s 

10 say, f or instan ce, s ay a sporting eve nt . The seve nth game of 

11 the Wo r ld Series re cently hap pened , or you can all ude that t o 

12 t he Super Bowl. No team wou l d really fee l tha t t hey go t a 

13 fa i r shot i f in the middle of that e nd eavor where the r e a r e 

14 hig h stakes, not really near l y as hig h as we have in t his 

15 courtroom, one of the op posing sides cou l d contin ue to 

16 manipula t e the rules, co ntinue to cha nge the way t hat -- I 

17 don ' t l i ke to use the word "game " eve n though I know that 

18 Mr . Ryan used that word, but fo r purposes of the a nalogy , 

19 continue to s t ret c h the bo undaries of gu i dance an d limi t s in 

20 mids t ream becau s e it has a real direct impact not only on 

21 the -- on t he court i t sel f . You saw the dis r upt i on it caused 

22 t oday j ust in terms of t he t i me and t he e xpenditure and the 

23 discuss i ons and s i debars, engagements between the l it igants 
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1 and between the court and us as well. But also in the manner 

2 we prepare and in the way that we approach examinations. 

3 And for myself, the great concern that I have is that 

4 because t here is a very leg i timate and very sincere desire 

5 from the court and the l itigants to preserve that classified 

6 information, it 's a real concern; none of us really want to 

7 violate that. We don't want to be on that side of the aisle . 

8 Because there is tha t real concern, somet i mes there tends to 

9 be an overcompensation . And the overcompensation comes in t he 

10 way of anytime that an iss ue arises i n -- in -- and the 

11 prosecution brings out t he i r national security stick , the 

12 the natura l tendency and reaction is let's not talk about this 

13 right now . Let ' s do this in a closed session . I wil l submit 

14 to you that nothing that I've sa i d right now is a classif i ed 

15 matter. 

16 The references I ' ve gi ven you are in open record, and 

17 on the unc l assified side. I cou l d have made this entire 

18 argument, I believe , in open session without having done 

19 anything to imp l i cate this person's identity . Yet Genera l 

20 Martins' position i s t hat we need to do this in a c losed 

21 session because having t his very argument could l ead to a 

22 revelation about what this man ' s t rue iden tity is . 

23 And here's the argument -- and you can judge for 
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1 yourse l f. I s there anyt hing that I' ve said, anyt hing I' ve 

2 referenced, anyt hing I 've a ll ude d t o to put his ident i ty at 

3 ris k? I would contend t ha t i t has not. 

4 And my great consternation rea l ly i s t o have t o do 

5 this in a closed session. I understa nd why you do it. I 

6 don 't think there's a nefar i ous mo t ive here, but I t hi nk i t's 

7 ina ppropriate . And I think that ' s my rea l concer n , is that we 

8 kee p get t ing pushed into these closed sessions. And I 

9 understand you said, we l l, we ' ll come back on the open record 

10 and we ' ll do that and I be l i eve that a nd I think it wi ll 

11 hap pen. 

12 But how do I re c reat e t hi s ? Do I read i t word for 

13 wo r d? I mean, do I do t his -- do I do the same exact 

14 argument? I guess I do. But there is something t hat is l ost 

15 in that from the fi r st time it comes out. 

16 And so I unde r s t an d your job . I un derstand you have 

17 to balance those equi t ies and you most of the time have less 

18 information than we do . I get tha t. What I can tell you is 

19 t hat when I represent to the commission that I ca n make these 

20 arguments in an open setting , I r eally, really believe t hat I 

21 can. And t he main concern that I have an d the one I want to 

22 leave the commission wit h is that let's no t ge t pushed into 

23 these closed sessions. Let ' s - - I' ve seen Mr . Sowards getting 
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1 up consistently ove r t ime and making the same ob j ec t ion, and 

2 it makes sense. Because what we keep say i ng to t his 

3 commission and what we've been saying and years and years and 

4 years i s pl ease, give us give us t he rules , tell us what 

5 they a r e, and then we ' l l go -- we ' ll go do the -- you know, 

6 what we need t o do . 

7 But the ever - shift i ng nuances and t he prosecut i on ' s 

8 posi t ion is that t hi s is a nuance because t hat ' s what was 

9 go i ng on over here . That ' s part of what the discus sion tha t 

10 was go i ng on over here be tween Genera l Ma r t ins an d myself, 

11 th a t this nuance ab out t he comma nder 's pseudonym an d how t he 

12 ques t i on th a t was asked by Mr. Connell is one t hat wasn ' t 

13 anticipated . 

14 I ' ve given you f ive references to transcript t estimony 

15 of pseudonym witnesses where they test if ied a bout their 

16 bac kground , the i r qualificat i ons , t heir assignments , where 

17 the ir units were from. How is that unanticipated? I wou l d 

18 just su bmit i t' s -- i t ju s t it ' s not . And we ca n ' t 

19 continue to lit i gate t hi s way. 

20 And s o t hat 's -- t hat' s what I want to say, J udge. 

21 Thank you. 

22 MJ [Col COHEN] : Tha nk you , sir. 

23 Mr. Conne l l? 
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1 LDC [MR . CONNELL]: Sir, I would n' t commen t at a ll , but I 

2 th i nk t hat the reco r d is a l ittle unclea r on a couple of 

3 po i nt s, so I just wan t to gi ve f r om my perspec t ive wh i ch i s 

4 somewhat di f f eren t from others . 

5 First , I yield to no one in my object i on to anonymous 

6 witnesses . I have objected at every oppor t uni t y. Anonymous 

7 witnesses are anathema to democracy, in my vi ew , a nd worse 

8 than tha t , they're anathema to the record because no one can 

9 te l l, no review in court or reviewing convening authority or 

10 anyone else can tell anythin g abou t t hat person. 

11 Secon d , we don't have he re an anonymo us witness, 

12 right? We have a ps eudo nymous wi tness where the i dentity of 

13 the witness is known t o the parties i n the court a nd known to 

14 t he record and this is -- t hi s is t he part tha t I have t o --

15 that I think counse l may be mi s i nformed on. 

16 

17 

18 

19 

20 

21 

22 

23 
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1 I chose not to 

2 ob j ect. I t was not the resu l t of any ag r eement or anything 

3 else . It was jus t one par t y, essentially t he governmen t , 

4 moved, I think i t's R.T . M.C . 13-6 is the relevant authority . 

5 They moved for a pseudonym, no one objected, and so he 

6 t estif i es under a pseudo nym . 

7 The ot her point that I want to make, and I was a 

8 little more cryptic about t hi s i n ope n , was that my two 

9 ques t ions don ' t rea l ly i mpl i cate -- what hap pened actually 

10 he r e was the government t ook a much broader argume nt about t he 

11 sco pe of cl a ssifica tion and protec t io n than my que s tions 

12 ca l led for, right? My first quest ion was: "At s ome point you 

13 we r e told you had been nominated f or a new detention miss i on ." 

14 And what I meant was t here was a new miss i on . 

15 MJ [Col COH EN] : Rig ht. 

16 LDC [MR. CONNE LL ] : And the gover nment took i t t o mean a 

17 mission new to the wi t ness afte r his prior detention missions. 

18 MJ [Col COHEN] : Right . 

19 LDC [MR. CO NNE LL ]: And which I ' m not even sure is 

20 fa c tua l ly accurate, but I just rewor ded i t . It was no bi g 

21 deal. And t hen the question that I consu l ted about was : "At 

22 an interagency meet i ng in August of 2006 , you received mo r e 

23 information about the mission. " And so since time seemed to 
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1 be a factor , I j ust wanted to check on the August 2006 pa r t. 

2 And it was very quic kly reso l ved that I could just say "at 

3 some point aft er your nomination " an d t hat's what I -- t o me, 

4 t he importa nt par t of that quest i on was the in t eragency par t , 

5 not the timing part of it, so that was easy. 

6 But in t he course of tha t , the gove r nment made so me 

7 ve r y br oad statements about how nothi ng outside t he exact 

8 t emporal sco pe of the t i me that the person -- t hat t he 

9 witness , rat her , star t ed his dut i es at Camp VII or after t hat 

10 ti me could be refer r ed to, a nd tha t sort of started down a 

11 sl ip pe r y slo pe of, well, wh a t abou t t he s itua tion whe r e we 

12 want t o -- where counse l -- this is no t me . I didn' t want t o 

13 inquire about this, but other counsel wanted to inq ui r e about 

14 his lack of experience in corrections or deten t ion matters, 

15 which is the experience question the court referred to, and I 

16 so r t of wal ked away f rom i t at tha t point because my i ssue was 

17 resolved . But that ' s 

18 t hi s s i tuation here. 

and that ' s how we find ourse l f in 

19 So given th e re cord issues the r e, I jus t wanted t o 

20 t e l l you wh a t our -- what my view of i t is , and I' ll ----

21 MJ [Col COHE N] : Than k you , sir. 

22 LDC [ MR. CO NNE LL ] : But to - - from - - from 

23 Mr. al Bal uchi ' s point of view , nothi ng is pending before the 
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1 mi l i t a r y commission. We do not have a c l aim before you or an 

2 ob j ect i on to be ruled on. 

3 MJ [Col CO HE N] : Okay . Than k you , s i r . 

4 

5 

General Martins? Mr. Harrington? Okay . Nothing. 

Sir? 

6 CP [BG MARTI NS]: Your Hono r , up f ront, bo t tom l i ne, I 

7 think the - - the key factor that can answer a number of the 

8 concerns an d t hat I thin k specif i cally goes to the -- the 

9 cita t ion of individuals who have testified under pseudonym 

10 before is what make s t his di ffe r en t i s th i s indivi dua l is 

11 known by va r iou s pe r sons out s ide t he cou r troom. He 's moved on 

12 t o a more prominent role than Se r geant Ji nx, for i nstance, and 

13 his -- both his prior ex per i ence and his expe r ience after his 

14 t ime as t he f irst Camp VII commander can very rea dily be 

15 linked up with his visage here in the court as well as with 

16 t he ques t ions and the answe r s to undercut t he pseudonym 

17 protection that the commission gr anted on Monday when -- when 

18 Mr . Trivett clarified the intention t hat he testify under 

19 pseudonym . 

20 So if I may, I ' d like to jus t -- here' s how we see the 

21 procedu r al posture and t he l egal post ure of t his a nd t he 

22 aut hor i ty for it an d how i t -- we believe it -- i t is 

23 distinguished from some of the t r oublesome scenarios that 
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1 counse l raise . 

2 So fi r s t , when the mi li tary ju dge permits a detention 

3 camp wi tness t o testi f y under pseudonym , the law of the 

4 commission is tha t this is being done under the following 

5 authorities. And these have been cited by milit a r y judges in 

6 pr i or r ulings tha t I 'm going to r e f e r t o. 

7 First of all , M.C .R .E. 611(d)(2), wh i ch author izes the 

8 mi l i t a r y judge to allow a wi tness t o be i denti f ied under 

9 pseudonym during al l commission sessions. There is an 

10 R.T . M. C. 13-6 reference Mr. Connell re fe r red to. 

11 I ntere s tingly, not one cited by the commis sion to date , but it 

12 is add i tion a l autho r i t y in the R. T. M. C. 

13 M. C.R.E. 104 c i ted by military commission judges whic h 

14 states that the mil i tary judge shall determine prelimi nary 

15 questions, i nclud i ng whethe r to protect the i dent it y of a 

16 witness. M.C . R.E . 505, which is t he rule of privilege fo r 

17 classif i ed i nformation , and I' m go in g to -- I ' m going to come 

18 bac k to that because we ' ve -- we ' ve heard of Protective 

19 Order 2 , which i nvoked nonc l assified s t uff, so I wa nt to come 

20 ba ck t o 505 , because t hat is an au t hority here . M. C. R.E. 506 

21 invoke d by military commiss i on judges in this case, which is 

22 t he ru l e of privilege for government information, sensi t ive 

23 but unclass i f i ed i nformat i on; Rul es for Court Martial 701 and 
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1 806, which authorize t he mi l itary judg e to protect 

2 res pective l y information pro duce d in discove r y an d information 

3 t hat would otherwise be disc l osed in a public proceed i ng of 

4 t he commission . 

5 Protect i ve Order #2 of 20 December 2012 , an d this i s 

6 contained in t he record at Appel l a t e Exh i bit 14H which 

7 protect i ve order i s supported by the in camera but not 

8 ex parte declaration at Attachmen t B to that mot i on , Appellate 

9 Exhibit 14, whic h was the government ' s motion f or a pro t ective 

10 order r egarding sens i t ive informa t io n . The -- the 

11 Attachment B wa s the declaration of t he then- SOUTHCOM 

12 commander, General Fraser. And Protect ive Order #2 ex pre Js l y 

13 covers identify i ng i nf ormat i on r elati ng to DoD pe r sonnel at 

14 paragraph 6 of that protec ti ve or der. 

15 And a l though not filed unt il well after Protective 

16 Order 2 was issued, Appellate Exhibit 523 K and the associated 

17 ru l i ng, 523L, wh i ch related to pr otect i on of camp medical 

18 provider iden t ities inc ludes conclusions and findi ngs by 

19 J udge Parrella at the t i me that makes clear any in forma t i on 

20 t hat ident i fies cur r ent or forme r JTF med ical provider 

21 pe r sonnel and that associates that medica l pr ovider wi th a 

22 detainee , a high-va l ue deta i nee, is class i fied . 

23 The ot her authorit i es t hat are cited i n the mater i als 
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1 pertaining to testimony under pseudonym in the record are 

2 10 U.S.C. 130b . 10 U. S . C. Sect ion 130b , which states that the 

3 Secretary of Defense may authorize to be withheld from 

4 disclosure to the public personally ident i fying in formation 

5 regarding any DoD personnel pertaining to assignment with a 

6 sensit i ve uni t . 

7 And this has been specifically invoked in the AE 014 

8 series by t he government that we're i nvoki ng that DoD 

9 authority to make sensitive unit personne l identifying 

10 information protected . 

11 And then Regu la t io n for Tr ial by Mi litary Commission 

12 19-4, which authorizes the military j udge to issue protective 

13 orders lim i ting the public disclosure of, quo te , protected 

14 information, end quote . The def i nition of which i ncludes the 

15 identifying information determ ined by DoD under 10 U.S.C. 130b 

16 of AE 148 to be protected. 

17 So this commission has enforced that framework in the 

18 fo l lowing: AE 2568 of 10 March 2015, in which it ordered 

19 protection of the true ident ity of an assistant staff judge 

20 advocate. 

21 

22 

23 
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1 And then Ap pel l ate Exh ib it 523L , which I' ve mentione d 

2 before at page 2 is then J udge Parrella on 2 Apr i l 2019 

3 paraph r asing some t hi ng t ha t was i n a dec l aration we provided 

4 ex parte but it was part of the Protec t ive Order 5 t hat he was 

5 issuing stating that it had been represented to him by the 

6 government that the associat i on of a med i cal provider, 

7 JTF -GTMO, with an HVD was c l assified. 

8 Okay . So that eve ry t i me an assistant staff judge 

9 advocate testifies while identified only as such i n these 

10 pro ceedings and waivers by ea c h, you know, absent accused of 

11 the ri ght to be pre s ent or i ntro duce d, tha t t hose are 

12 t hat ' s the framework t hat ' s gett i ng relied upon every time, 

13 and then Mr . Connel l, yo u know, states hi s stand ing objection 

14 t o anonymous t estimony a nd the commission overru l es it. 

15 That ' s the backdrop to a lot of that. 

16 And then I would also r efe r ence t he commiss i on to 

17 Exhibit 603C, which is t he 9 November 2018 ruling in which the 

18 commission overruled a defense objection to the government ' s 

19 use of a pseudonym for t he ASJA when test i fying in pretrial 

20 proceedings regarding the vo l untariness of the absence of the 

21 accuse d . 

22 Our motion -- or our pl eading wi t h regard to t hat, our 

23 res ponse to that defense objection at Appellate Ex hibit 603A 
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1 (Gov) at pa ge 16 states something very s i milar to what 

2 J udge Parrella stated in 523 L but -- but a little bit f urt her, 

3 wh i ch i s the association of a JTF -GTMO person wit h an HVD is 

4 classified. So that br ings me to where we were as of Monday . 

5 On Monday, we were operating un der Appe l late Exhi bit 

6 658A (Gov), the rev i sed classifica t io n gu i dance. The 15 

7 September 2019 memo. An d Mr. Sowards, you know, points to 

8 pa r agra ph 62. I t hi nk i t was Mr . Sowards poin t ed to i t . That 

9 is - - as of Mon day , that had 

10 testifying in open s ess i on. 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 
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So innocent question, certainly asked in good faith . 

4 We don ' t doubt that i t 's re l evant t o the overall mo t ion . We 

5 would submit it nee ds to be aske d in a c l osed session. But 

6 it's appropriate fo r wit hho l ding f ro m pub l ic disclosu r e . I 

7 can proffer to you he co uld have -- he would have answered 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

he could have 

ex perience or 

answe r ed to the ques t io n , "What's yo ur prio r 

is it true you ' re no t -- you don ' t have 

22 If we ' re -- as a way ahead, t he governmen t would 

23 submit we don ' t object i n open session to a quest i on from 
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1 Ms. Radostitz about whet her he has ex per i ence as a detention 

2 or cor r ect i ons commander because our under -- we un de r stand 

3 t he answer to tha t to be no . We don ' t have a problem with him 

4 answer i ng t ha t i n public and ind i cati ng that t ha t l ack of 

5 experience and that wou ld go to, we believe , to t he conce r ns 

6 abou t his expertise in evaluating distress, as I un de r s t ood 

7 the re l evance of that testimony . 

8 I don ' t -- we don't have a way ahea d as to the -- t he 

9 second complaint of Mr . Sowards about t he comment on t he SSCI 

10 report. I mean, t hat is -- he does disagree. Hi s 

11 disagreement with it is unc l assified. You know , we t here 

12 was no intent to, you know, open t he door t o somet hing in some 

13 way that they couldn 't respond . We j ust felt the responses 

14 and t he f ul ler test i mony on t hat woul d occur in closed 

15 sess i on. 

16 So those are our responses . We -- as soon as we 

17 understood the l ack of clear guidance i n paragraph 62 , Your 

18 Honor , we sought some t hin g that woul d clarify it, a nd -- an d, 

19 you kn ow, we have not been tryin g t o shift any rules. We ' re 

20 t rying to obey the l aw a nd the rules of the court . 

21 MJ [Col COHE N] : All rig ht. Tha nk you, sir. I 

22 understand. 

23 Mr. Sowards? 
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1 LDC [MR . CONNELL]: Your Honor? Before counsel starts, I 

2 just want to note tha t i t ' s afte r 1630 . The witness has been 

3 wa i ting around for proba bly a couple of hours now . I know 

4 t hat I have about an hour of cross. It seems likely the 

5 witness is go i ng to come back. I don ' t know i f it makes sense 

6 to cut him loose. I t ' s not my decision , but I just thought I 

7 would put t he idea out t here. 

8 MJ [Col COHEN] : I 'm go i ng to ta ke a little bit of extra 

9 testimony today. 

10 LDC [ MR . CONN ELL ]: Yes, si r . 

11 MJ [Col COHE N] : All right. Not that it ' s not -- I got 

12 it. I just want to take a li ttle bit of testimony today. 

13 LDC [MR. CONN ELL ] : Sure . 

14 LDC [MR . SOWARDS]: And, Your Honor , I was going to t r y to 

15 be brief. Anyway, I' ll be even br i efer and my apologies to 

16 the witness, but I j ust wanted to res pond t o a coup l e of the 

17 things about both Mr. Connell and General Mart i ns sa i d. 

18 The fi r st is, I don ' t know that anything I said was 

19 incons i stent with wha t Mr. Connell said i n that my 

20 understand in g was whe n I said agreement, I mea n , I thin k 

21 the absence of of objec t i on to a proposal by t he government 

22 sort of sou nds l ike agreement. But , you know, we don't need 

23 to split ha i rs. 
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1 What my position was, t hough, and it wasn ' t a matter 

2 of the -- although you obviously ratified the agreement among 

3 t he pa r ties , it wasn' t l i ke you had to make a har d decision 

4 abou t him tes t ifying under a pseudonym. Everybody agreed to 

5 that. That was to make the process go -- go more quic kly. 

6 MJ [Col COHEN] : Yes, s i r . 

7 LDC [MR . SOWARDS]: And with due respect to - - to General 

8 Ma r tins, the litany of a uthorities t ha t he has c i ted merely 

9 give the the commission i n the appropriate -- un der t he 

10 approp r iate cir cumstance s the authority to allow a witnes s t o 

11 testify under a pseudonym. But all of the pr ovisions that 

12 Genera l Martins alluded t o refer excl usively to ident i ty. 

13 Shi eld the person's identity , mask t heir i dentity . I t does 

14 not say, "Go t o absurd l engths to prevent some hypot hetical 

15 possib l e chimera possibility that somebody is goi ng to put 

16 t oge t her some shred of evidence and figu r e out who t hi s person 

17 is ." I mea n , I just don ' t think that is -- that is feasible . 

18 But wha t i t comes down to, what General Martins has 

19 described under the rubric of -- of a synonym -- of a 

20 pseudonym i s t hat we have cyborg witnesses. And what he s aid 

21 to us, aga in , in the side ba r and maybe that ' s, you know, a 

22 reason why in addit i on to t hi s whole argument be ing bet t e r 

23 done in public, all of it was discussed on the si de while we 
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1 were t r ying to work this out and make t hi ngs go fas t er t o no 

2 avail s hou ld also be public. But his pos i tion was that when 

3 t hey -- when a wi t ness in vokes or is protected by a pseudonym, 

4 as in this case, t he cam p commander, they - - they testify and 

5 ou r cross-examination is limited to asking them questions 

6 abou t their -- about t hem in the i r ca pac i ty as that wi tness, 

7 as that as that identified pe r son . 

8 So he wou l d sa y tha t we can only ask t hi s gen t leman 

9 ques t ions relating to his capacity as t he original cam p 

10 comman der. And what t hat means i s a ny as sertions that he 

11 wants to ma ke about anyt hing, whe t he r viewing people no t i n 

12 distre s s can't be -- can ' t be ch a llenged -- and t his i dea, I 

13 mean, again, I appreciate the effort, I guess, but the adverse 

14 party , particularly when i t 's the government, is not en t itled 

15 to broach a subject a nd I wou l d say in this regard, even 

16 t hough Mr . Connell and Ms. Radosti t z exa mi ned t he witness 

17 about a lot of othe r iss ues that will be certain l y germane to 

18 Your Honor ' s determination about whet her the chan ge in 

19 circums tances worked any mag i cal dissipat i on of t he of 

20 t he -- of t he tor t ur e in the black sites , perhaps if you l ook 

21 at this record, one of t he most salient and sign i ficant and 

22 subs t antive questions to th i s man was : Di d these people l ook 

23 like they were in distress when they got off the planes or at 
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1 any t ime un der your care? That is a very significant 

2 question. 

3 And to introduce t ha t a nd then say, " I will not allow 

4 you t o exp l ore what are clearly the foreseeable l i ne of 

5 questioning to test that opinion ," is simply an abu se of this 

6 so r t of classif i cat i on process. Or it should have been -- it 

7 should have been - - the who l e thing s hou ld have been moved to 

8 closed session wi t h an explanation, which I don ' t thin k would 

9 have been convincing , abou t why that was necessary . 

10 And th e othe r point , tha t -- that we come t o , an d th i s 

11 is, you know, again, a -- a reflec t io n or an echo of what both 

12 Mr . Ruiz sai d and the poin t that I first broached with t he 

13 commission back in Septem ber . 

14 

15 

16 

17 

18 

19 So th i s informa t io n t hat Mr. Tr ivett was t e l ling me, I 

20 was fa l sely accusin g t he governmen t of presenting to us f or 

21 the fi r st ti me i n Sept em ber because t his was merely a 

22 codifica t ion or a c l arificat i on of rock-solid , 

23 fo r eve r -existing guidance. We 're now being told over a month 
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1 later, six weeks later, is inoperat ive. And so yet again, 

2 we ' re changing course. 

3 I think the danger here that we're -- that we ' re 

4 loo king at, and maybe it behooves us to just compile all of 

5 these at some more appropr i ate point, i s we are reaching 

6 cr i tical mass in saying that if this is real ly what the 

7 government's authority is , t o control and shape and skew the 

8 information, whatever it's motivated by , but if they can wie l d 

9 this kind of power on these kinds of issues , then a fair 

10 tria l, consistent with a ny standard of due process, is simply 

11 out of reach . 

12 But at least for today, we should be ab l e to ask these 

13 questions in open session. Th ank you . 

14 MJ [Co l COHEN] : Thank you , sir. 

15 Mr. Ru iz? 

16 LDC [ MR. RUIZ] : Judge , just a couple of points. I think 

17 it i s clear, but I want to make sure, part i cular l y because of 

18 Genera l Martins ' emphasis on authority pertaining to t he 

19 pseudonym iss ue. 

20 I think I heard Mr. Sowards say t hat those mere l y give 

21 the court t he authority to have a wit ness testify under 

22 pseudonym . And I jus t wanted to make sure that I don't think 

23 he mean t to say that. Bu t, you know, we stand wi t h 
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1 Mr. Connel l and his various objections on the pseud onym issue. 

2 And even though these autho ri ties go to that e f fect, i t is our 

3 posi t ion that they shou ld not be t esti f yi ng under pseudonym . 

4 Having t hat sa i d , that is no t t he i ssue that brought 

5 me to my feet in the f ir st pl ace before. I t i s not the issue 

6 t hat br ought me to my feet now. 

7 I did talk to the camp commander before he testified. 

8 I though t I would ta ke t he oppo r tunity to do that in 

9 contemplation of maybe f uture testimo ny. 

10 

11 

12 

13 to be l ike saying , having a dog i n t he fig ht, I didn't 

14 t hi nk i t was for me to ma ke an objection on this part i cular 

15 i ssue at this part i cular time, so I was more than content to 

16 not say anything abou t t ha t . 

17 My iss ue and my em phasis is on -- on the -- on the 

18 sco pe of cross-examination of a wi t ness who testifies under 

19 pseudonym . And the manner i n wh ich t he government, in my 

20 view, arbitrari l y ex pands or const ricts the scope of what they 

21 be l ieve can or cannot be covered and the way whic h that 

22 impacts t he effec t iveness of our preparat i on and t he 

23 effectiveness of the exam i nat i on of a witness. 
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1 That is -- that is the emphasis and that is the 

2 concern that I have and one that I have voiced a nu mber of 

3 times be f ore. So I wanted to just make sure that that was 

4 known . That that is t he impedimen t that I see as the -- to 

5 effective re presen tation in a capital trial. 

6 I also will observe that I bel i eve that it was, in 

7 part, this very type of exercise of authority and discretion 

8 tha t over the years was what informe d Judge Poh l ' s decision to 

9 ultimately suppress the statements that we are here litigating 

10 today. It was recognition. It was many, many instances of 

11 very similar arguments t hat had to do with how the information 

12 constantly shifted beneath the defense 's feet, how that 

13 impacted our ability to prepare, and to carry out the defense 

14 function. 

15 And I wil l tel l you that even between the time that we 

16 had this extens i on of s i debar and now, the government's 

17 position has changed. Because when we had that sidebar and I 

18 was discuss ing the issue with General Mart ins , as Mr. Connell 

19 observed, there were some very broad statements that were 

20 made . And the -- the breadth of those s t atements were that 

21 anything, anything that was said, in terms of background, was 

22 off 1 i mi ts. 

23 No w, Genera l Mar ti ns has now ta ken a different 
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1 posi t ion, which is that a particular question , which he put 

2 fo r th to the commission in terms of askin g if he is a 

3 detent i on commander and i f he ' s had t hat kind of experience , 

4 becomes t he appropr i a t e question. 

5 So then again, the t he -- the breadth of -- of what 

6 is permiss i ble has changed on the f ly . And the -- t he ma i n 

7 point I' m making is that this national security privi l ege, the 

8 manner in which i t i s exerc i sed over and ove r and ove r in an 

9 arbi t rary fashion, from our perspective, is not co nsistent and 

10 not compat ib le wi t h a fair trial. And as I said, that is the 

11 issue t hat brou ght me to my feet. 

12 Thank you , J udge. 

13 MJ [Col COHE N] : Tha nk you . Okay . I am rea dy to c reate 

14 t he record i f you guys are . 

15 TC [MR . RYAN]: One thing, if Your Hono r please. 

16 MJ [Col COH EN] : Mr . Ryan . 

17 

18 

19 

20 

21 

22 

23 
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1 

2 MJ [Co l COHEN]: Okay. Than k you. 

3 LDC [ MR. CONNELL]: Can I jus t l ook at it f irst? 

4 MJ [Col COHEN]: You may . I t h ink he has copies for 

5 everyone, if they want t hem. 

6 TC [MR. RYAN ]: Sure. If I may , sir. 

7 MJ [Col COHEN]: You may. Any counsel that wants a copy, 

8 just see Mr. Ryan. Absolutely. Thank you, sir. I'll ta ke a 

9 look and then I' ll have it marked an d t hen I' ll announce what 

10 the marking i s . A 11 rig ht. I' 11 hand these back to the court 

11 reporters and they'l l mark them. I 'll let you know what the 

12 number s are. 

13 

14 

Okay. Let ' s call the witness . 

Si r, pl ease take your seat . Tha nk you for your 

15 patience. 

16 [The witness resumed the witness stand . ] 

17 WIT: Thank you. 

18 MJ [Co l COHEN]: We are in a closed session. Not always, 

19 but fo r the most part , you can answer freely. I f you can ' t, 

20 t he government is supposed to stand up and let me k now. 

21 WIT: I understand , s ir . 

22 MJ [Col COHEN]: All righ t. Thank you. Mr . Swann, your 

23 witness. 
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1 DIRECT EXAMINATION CONTINUED 

2 Questions by the Tri a 1 Counse 1 [MR . SWANN] : 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 A. That's co r rect . 

14 

15 

16 Q . And you came to Guan t anamo in wha t -- at what t i me 

17 per i od ? 

18 

19 

20 August o f 2006 whe r e I l earned I wo uld become the next -- the 

21 Ca mp VII comman der , the Task For ce Pl a t inum comma nder. 

22 Q . All r i ght . Who picked you, aga i n? 

23 A. Adm i ral Harr i s. 
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1 Q. You ' re not an MP? 

2 A. No, s i r. 

3 Q. Why do you think Admiral Harris picked you as the 

4 commander of Camp VII ? 

5 

6 

7 

8 

9 

10 

11 Q. Let me t ake you back to the -- the a rrival of the 14 

12 detainees . 

13 A. Okay . 

14 Q . Were al 1 of the guards a t the airport tha t night under 

15 your comman d? 

16 A. Absolutely. Yes , sir. 

17 

18 

19 

20 

21 

22 

23 
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8 Q . All r ight. So how -- at the a irport again, how is it 

9 that you got to Camp VII that night? 

10 

11 

12 

13 

14 

15 

16 

17 

18 Q . All right. Let's turn to the letterhead memorandums 

19 that -- t he law en f orcemen t interv iews . 

20 A. Okay. 

21 Q. We've heard test i mony t hat you info rmed the detainees 

22 of a mee t in g t hat the detainees could -- could say no , that 

23 you would not bring them if t ha t 's what they said; am I 
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1 correct? 

2 A. That's co r rect. I inv i ted them to come to t he 

3 meeting . And I won ' t say I personally s i ngly invited eve r y 

4 one of them . I t was myself or my guard force t hat that 

5 i nv i ted each one of them to to part i cipate. 

6 

7 

8 

9 

10 

11 

12 But I -- I asked qu i t e a few of them, but other 

13 detainees were aske d by other office r s in my orga nization . 

14 Q . Al l r i ght. Who selected the guard force t hat 

15 accompanied the deta i nees to the interviews? 

16 A. I did. 

17 

18 

19 

20 

21 

22 

23 
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1 moved detai nees. 

2 Q. And wha t did you t r ansport them in from - - f r om 

3 Camp VII to Echo II ? 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 
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1 Q. Now , what about yo ur - - what abou t your gua r ds? Di d 

2 they remain i n the i nt erv i ew room whe n these i nte r vi ews were 

3 be i ng conducted? 

4 

5 

6 

7 

8 Q . All r i ght. So again , a discove r y quest i on that was 

9 asked by one of the tea ms , and we prom i sed that we would do i t 

10 th r ough you r te s t i mony. 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 Q . Al l righ t . Now, I ' m sure Mr. Connell i s going t o show 
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1 you some pictures of t he interview room. 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 Q. We ' ve heard a l ot a bout, during the interviews, the 

21 food that went in and out. Do you recal l the -- a ny 

22 cheeseburgers or pies or anything? 

23 A. A lot of variety of the food that went in and out. We 
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1 got t o take a look at it before it was brought to the detainee 

2 because th i s is the f irst t i me they were being ex posed to f ood 

3 t hat wasn't part of our standard SO P. 

4 But, yes, Mc Donald's food, ot her -- ot her food, pizza, 

5 things like that went in there. Tea. 

6 so t here were some t hi ngs t hat t he legal teams were 

7 pre paring as we l l . Mostly - - mostly tea for the - - for the 

8 detainees, for the meet ings. 

9 Q. So how soon after the in terviews were completed f or 

10 the day were the detainee s then take n from Ec ho II bac k t o 

11 Ca mp VII ? 

12 A. I mmed i a t e l y afterward. After t he i nterviews were 

13 finished we wou l d ta ke t he detainee back . 

14 Q . What i f they neede d t o pray because of t he - - of the 

15 time? 

16 A. It was t he detainee's call . I f he asked t o s t ay there 

17 to finish prayer, to pray, we would allow that, absolutely. 

18 Q. All right . Let me shift from t he i nterviews now back 

19 t o Camp VI I. 

20 A. Okay . 

21 

22 

23 
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8 MJ [Col COHEN]: One second , sir. There's a kn ock , I 

9 believe. 

10 CP [BG MARTINS ]: Your Honor , we did want to all ow one 

11 indivi dua l t o leave the courtroom. 

12 MJ [Co l COHEN]: Okay. 

13 CP [BG MARTINS ] : Tha nk you fo r the court's indulgence. 

14 MJ [Col COHEN]: You may. All right, Mr . Gibbs has le f t 

15 and Major Dykstra i s on the door. All right. Tha nk you . 

16 

17 

18 

19 

20 

21 

22 

23 
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8 MJ [Col COHEN] : One second. Mr. Gibbs i s back . Major 

9 Dykstra is returning t o his l ocation. Mr. Gibbs is remaining 

10 at the door. 

11 Sir , you may conti nue. 

12 Q. All r i ght. Generally, I' d like to talk about certain 

13 th i ngs that are known as the ten-day and 30-day assessments . 

14 Do you know what I'm t a lk ing abou t ? 

15 A. I do, yes, si r . 

16 Q. The te n-day assessments, how long were they done f or ? 

17 A. I can remember them starting not long after the 

18 detainees got there. I think ten-day reports went on through 

19 November, somewhere arou nd November, the first coup le months 

20 t here. And then we switched to 30-da y reports. 

21 Q. And the 30-day repor t s were essentially done t hrough 

22 t he entire period tha t you were i n command of Camp VII ; is 

23 that correct? 
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1 A. I believe so , yes, sir. 

2 Q . Al l r i ght. What generally wou ld be contained in these 

3 t en and 30- day repo r ts? 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 
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4 Q. What about - - well, you indicated the ICRC visits, the 

5 fi rst visit was in October. The follow-on visit was in 

6 December. Any other visits of the ICRC during that period of 

7 ti me? 

8 A. No other visits of the ICRC tha t - - that I remember 

9 during that time period, no. 

10 Q . And these visits would genera lly last, what, four to 

11 five days? Six days? Is that correct? 

12 A. That's correct. 

13 Q. And every detainee that was held in Camp VII would be 

14 afforded an opportuni t y to -- to go to these vis i ts? 

15 A. Tha t 's correct. 

16 Q . So what would you tell the detainees regard i ng those 

17 visits? 

18 A. I think we were - - I gave them specific information 

19 about the Inte rna t i ona l Committee of the Red Cross on the 

20 first visit. I remember that one was something that we --

21 we -- we tried to promote, if you will, because potentially 

22 the ICRC ha d contact -- had had contac t with the i r families, 

23 and this was an opportunity to bring them up to date on what's 
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1 go i ng on back home, if you will . 

2 The ICRC had books. They woul d -- t hey wou l d provide 

3 me books . So the detainees could ask abou t books that t hey 

4 would -- they'd want . We would be able to do t hat . At the 

5 fi r st visit we woul d begin using the I CRC to help us popu l ate 

6 ou r library. But tha t -- t hat f i rst exchange, I remember we 

7 tried to encourage - - encourage them to - - to go to those and 

8 let t hem know there ' s an opportu ni t y the r e . 

9 

10 

11 

12 

13 

14 

15 

16 

17 
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1 

2 

3 

4 Q. - - -- t hrou gh out yo ur entire pe r iod or even af t er that ? 

5 

6 

7 

8 
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19 Q. All r i ght. Let me read you a few sta t ements and tell 

20 me whether you agree or disagree with t he statement . 
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4 A. Correct. 

5 

6 

7 

8 

9 

10 

11 

12 

13 Q. The DoD s i te comma nder, mean i ng you, was aut horized to 

14 deny access to any perso n who wan t ed to ge t in t o t he faci l i t y. 

15 A. Correc t. 

16 

17 

18 

19 

20 
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13 MJ [Col COHE N] : One second . I need to have eve r yone just 

14 check r eal quick and see -- I' m ge t ti ng the alarm going off . 

15 It ' s been a few days. 

16 TC [MR . SWANN] : There ' s some t hin g over here. I hea r d it. 

17 WI T: Thanks . 

18 TC [MR . RYAN]: Sure. 

19 MJ [Col COHEN] : Oh , yeah . There ' s two - - there 's two 

20 alarms. Yea h, there ' s t he one there a nd there ' s t he one here. 

21 Mr. Swann, that may have been what yo u heard is one there. 

22 TC [MR. SWANN] : I heard an alarm, so ----

23 MJ [Col COHEN] : All right. He may need to use the 
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1 restroom, my court r eporter. 

2 LDC [ MS. BORMANN ]: J udge, I am going to nee d a comfo r t 

3 break at some point in t he next 15 or 20 minutes. So I jus t 

4 wanted to give you a heads up. 

5 MJ [ Col COHE N] : All right. I' ll tell you what, l et ' s go 

6 ahead and ta k e a break right this second. And the n everyone 

7 just do a search , make s ure there ' s no e l ectronics i n the 

8 room . 

9 All right. We ' re in recess. 

10 [The R.M. C. 806 session rec essed at 1713 , 1 November 2019 . ] 

11 [The R.M. C. 806 session was called to order at 1740 , 

12 1 Novembe r 2019.] 

13 MJ [ Col COHE N] : The commission is calle d t o order . 

14 Mr. Harrington, 1 oaks 1 i ke Maj or Bare is - - has 

15 steppe d out, which is fi ne. 

16 LDC [ MR . HARRIN GTO N]: That ' s correct , J udge. 

17 MJ [ Col COHEN] : Al l right. I t h ink eve r yone else remains 

18 the same. Please recal l the witness. 

19 [The witn e ss resume d the witness stand . ] 

20 MJ [ Col COHEN] : Si r, p l ease t ake your sea t. We 'l l 

21 continue wi t h your exam inat i on . 

22 WI T: Okay . 

23 MJ [ Col COHEN] : Mr. Swann. 

UNOFFICIAL / UNAUTHENTICATED TRANSCRIPT 
iJiG :' :' 9Ri9.t.' :'.t.'9.59R.t/ 

28786 

UNCLASSIFIED//FOR PUBLIC RELEASE 



UNCLASSIFIED//FOR PUBLIC RELEASE 

UNOFFICIAL / UNAUTHENTICATED TRANSCRIPT 
· T5//8R88t11/.''815 8R,\1 

1 DIRECT EXAMINATION CONTINUED 

2 Questions by the Tri a 1 Counse 1 [MR . SWANN] : 

3 Q. And before we broke I was asking yo u certain questions 

4 abou t the operation of t he camp . Let me read a sta t ement and 

5 you te l l me whether i t ' s a t rue statemen t or not. 

6 A. Okay . 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 LDC [ MR . CONNE LL ] : Your Honor? 

18 MJ [Col COHEN] : Cou nse l . 

19 LDC [MR . CONNE LL ] : I object. Th is i s jus t a strange way 

20 t o lead. 

21 MJ [Col COHE N] : Yea h , Counsel, is - - where are we going 

22 with the l ine of ques t io ning? I guess ----

23 TC [MR . SWANN] : That ' s the last quest i on i n th i s line of 
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1 ques t ioni ng. 

2 MJ [Co l COHE N] : All rig ht . I ' m going to allow t hi s one 

3 so we can move on . Yo u may answe r . 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 So I -- I do believe the r e's two sepa r ate mi ss i ons 

15 tha t went on there. I can ' t accoun t f or why t ha t sta t emen t 

16 was made. Again , OPCON is traditi on all y a mi l itary term used 

17 by mi li t ary - - in t he mil i tary j a r gon to de fi ne a rela ti onsh i p 

18 be t ween f or ces and t he -- and t he -- a nd the com ma nder of - -

19 of tho s e f orces and how they i nte r ac t and t he ir 

20 r es pon s i bi l i t i e s . There ' s OPCO N, t here ' s ADCON , TACO N. I' m 

21 not go i ng t o go down t hose r oads . 

22 But OPC ON , to me , as I 've desc r i bed , was OPCO N over 

23 f or ces , over f orces t hat are accompli sh i ng a mi ss i on , spec i f i c 
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1 mission. Th e detention mission was responsible for -- was the 

2 res ponsibi l ity of Task Force Platinum. The comma nd er of Task 

3 Force Plat in um had OP CON over al l t hose forces that conducted 

4 t he detent i on mi ssion. 

5 
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19 Q . I be l i eve yo u ' ve i nd i cated that everybody was wea rin g 

20 a mil ita r y u n i fo r m. 

21 A. Correct . 

22 

23 
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11 Q. Did the IC RC have access to Camp VII during this 

12 period of time? 

13 A. They were allowed to vi sit . They were allowed to see 

14 t he facility, the conditions of de t ention t here. They t oured 

15 -- not all of them were. OS D to l d us which ones would be 

16 al l owed t o do tha t. And I personally rode there wi t h them t he 

17 first time they went and went to visit. I rode i n the back of 

18 the vehicle with the lead de l egate there. 

19 We to ok hi m to Cam p VII and gave hi m a tour with his 

20 fe l low members of the delegation on t he f i rst visit there. So 

21 they -- we did want them to see Camp VII and -- and a l l its 

22 operat i ons. They di d not meet with de t a i nees t here . They did 

23 not ta l k with the detainees at Camp VII , but they saw all the 
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1 places that the detainees had access to, recreatio n , medical, 

2 th i ngs like that. 

3 Q. There was some discuss i on in the open session abou t 

4 I CRC pos t cards. 

5 

6 

7 

8 

9 

10 

11 the ICRC to carry it back to 

12 family members. I f i t wa s a letter, i t would be ma iled 

13 th r ough standar d 1 egal - - or standard ma i 1. This was before 

14 legal mail was being used , but regular ma i l. 

15 Q. I f you know - - I' m sorry. I f you know, about what 

16 pe r iod of ti me did they ge t to send t he f i rst ICRC ca r ds ou t ? 

17 A. I don ' t recall. I don ' t recal l if they were ab l e to 

18 do that f or the first visit . I don ' t remember . 

19 Q . Was it before the in t erviews tha t were conduc t ed by 

20 t he law enforcement folks? 

21 A. To me i t seems 1 ogi ca l , but I can't confirm that 

22 wit h -- definit i vely . I can ' t con f irm it . 

23 
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9 Q. All right. 

10 TC [MR . SWANN] : I have nothing further. Tha nk you. 

11 WIT : Yes , sir. Than k you. 

12 MJ [ Col COHE N] : Mr. Connell? 

13 LDC [ MR. CONN ELL ] : Yes, si r. 

14 MJ [ Col COHEN] : Are you ready to proceed? 

15 LDC [ MR . SOWARDS]: Your Honor? 

16 MJ [Col COHEN] : Yes, s i r . 

17 LDC [ MR. SOWARDS] : I beg your pardon. I n the flurry of 

18 activity at the beginnin g I forgot tha t actually Ms . 

19 has joined u s . 

20 MJ [ Col COHEN] : Okay . Thank you . I recogn i ze her from 

21 before and she has her requisite clearances. Thank you for 

22 cl a r i f y i n g , s i r . 

23 LDC [ MR . HARRI NGTON]: Excuse me, J udge. 
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1 MJ [Col COHEN] : Yes, s i r . 

2 LDC [MR . HARRIN GTO N]: Do you have any i dea how l ong we ' re 

3 go i ng to go? 

4 MJ [Col CO HE N] : I want to ge t t hrough at least hi s 

5 cross-exami nation. 

6 LDC [MR . CONNE LL ]: Did I do something wr ong, Your Honor? 

7 MJ [Col COHEN] : No, sir. No. I ' m just tryi ng to see if 

8 we can get through most of this wi t ness ' s t estimony today. 

9 LDC [ MR . CONNE LL ] : Okay. 

10 LDC [MR . SOWARDS ]: You r Honor, I' m sor r y. I did want you 

11 to know -- I' m sure different teams have different situations, 

12 but we have two para legals who wi ll be ab l e to hel p us pac k up 

13 he r e when we get out and then stow t hings bac k in our 

14 t emporary of f ice. I 'm not sure if we get t o move to our 

15 regula r office, but they are helping us kind of a r range our 

16 makesh i f t te mporary of f i ce . But we have a new gro up come 

17 or two paralega l s coming in tomo r row and the two t hat are here 

18 have the pl ane to catch. So any consideration you can give to 

19 t hat pr ocess would be much ap preciated. 

20 LDC [MS. BO RM ANN ]: J udge, we ' re in a similar situation. 

21 Not so much that we have rep l acement para l egals , bu t we 

22 don 't -- but our pa r alegals have bee n here since 7 : 00 this 

23 mo r ning. I just spoke with them. They asked if t hey cou l d 
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1 leave. I told them yes because, I mean - - so we ' re going to 

2 be asking permission to be able to leave the materials here 

3 because we do n ' t have any assistance over -- over the weekend. 

4 We don't have any assistance . It's j ust Mr . Montross and I at 

5 this po i nt. 

6 MJ [Co l COHEN] : Okay. What's t he schedule for next week? 

7 MTC [MR. TRIVETT] : Si r, we have the testimony of Special 

8 Agent Butsch either Mo nday or Tuesday. He's ava i l able. We 

9 have two witnesses, Mr. Parker , Mr. Adams coming i n on 

10 Saturday. That testimony wil l be fair l y short. And then we 

11 have a potent ia l argument on the 645 issues following that. 

12 And I bel ieve that's -- I'm sorry. What was the -- 642 and 

13 645 or just 642? 

14 LDC [MR. CONNELL]: Both. 

15 MTC [MR . TRIVETT] : So 642 and 645 argument, wh i ch wi l l be 

16 in c losed . And I think we're go i ng to try to do t he 

17 Mr. Parker and Mr. Adams as a concep t ual hear i ng as well under 

18 the substituted evidentiary foun dat io n ru l ing . 

19 MJ [Co l COHEN]: Okay . 

20 MTC [MR. TRIVETT] : I' m sorry, sir . And the Admiral 

21 Reismeie r iss ue. 

22 MJ [Co l COHEN] : Yes . All r ight . When we say Parker and 

23 Adams are f a i rly short, l ike what does that really mean? I'm 
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1 just trying to keep us on somewhat of a schedule because we 

2 won ' t be back until the middle of January . 

3 MTC [MR. TRI VETT ]: Yes, sir . Based on what we have to 

4 do, I'm not concerned that we won't finish, if that's what t he 

5 judge is concerned with. 

6 MJ [Co l COHEN] : Okay. Mr. Connell, do you agree? 

7 LDC [ MR. CONNELL] : I do, sir. 

8 MJ [Co l COHEN] : Okay. Do the res t of the teams agree? 

9 LDC [MR. CONNELL]: I can a l so answer your specific 

10 question. Unless there's something very surprising, I would 

11 expect that we would finish both Parker and Adams in one half 

12 of a day. 

13 MJ [Co l CO HE N] : Okay. 

14 MTC [MR. TRIVETT] : Agreed. 

15 MJ [Col COHEN]: All right. Okay. All r ight. Based on 

16 what you guys are telling me, like I said, I -- as you see, 

17 there ' s still a lot of t hings that we want to do and I don ' t 

18 want to avoid the opport unity to let you guys be heard on 

19 these iss ues and get t hese witnesses in, creating records 

20 LDC [ MR. CONNELL] : I understand, sir. 

21 MJ [Co l CO HE N]: for findings of fact. Yeah , I' m not 

22 upse t with anyone . It's just a ma t ter of just trying to work 

23 it in, unexpected delays, so just trying to-- -
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1 LDC [MR . CONNELL] : Yes, si r . 

2 MJ [Col COHE N] : - - - - to fit so me test i mony in . Okay . 

3 Can t he parties -- l e t me ask you t his. 645 and 642 , when 

4 can -- co uld we a r gue those ear l i er i n the week , or is t here a 

5 par ti cu l ar wi tness t ha t has t o be cal led t o address t hose? 

6 LDC [MR . CONNE LL ]: So 642 can be argued a t a ny t i me . 645 

7 shou l d come aft er Parker and Ada ms . 

8 MJ [Co l COHEN] : Okay . Government, do you agree? 

9 MTC [MR . TRI VETT] : Yes , si r . And for pl an ni ng purposes , 

10 because Par ker and Adams are go i ng to be in c l osed , i t mi ght 

11 j ust ma ke sense to arg ue -- 645 is c l ass i f i ed. 642 as wel l , 

12 Mr . Connell? 

13 LDC [MR. CONN ELL ] : 64 2 i s wholly class ifi ed . That ' s the 

14 one 

15 MTC [MR . TRI VETT ] : I' m con fl a t i ng t he t wo . 

16 LDC [MR . CONNE LL ]: t hat we said we di dn't expect a ny 

17 open a r gument on . There wi ll be open argument on 645. 

18 MJ [Co l COHEN] : Okay . 

19 LDC [MR . CONNE LL ] : 645A, r i ght ? 645 i tse lf is not being 

20 a r gued , but 645A has ope n argu ment . I can consu l t wi t h 

21 Mr. Trive tt about t hi s. 

22 MJ [Co l COHEN] : All righ t. Why don't you guys do. 

23 He r e ' s what I' d like to do. For pla nn i ng pu rposes, it i s wit h 
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1 res pect to both the pub l ic, the parties , and in par t icula r , 

2 your c l ients . 

3 LDC [ MR. CONN ELL ]: Yes, si r. 

4 MJ [Col CO HE N] : The more f i del i ty I can have on c l osed 

5 versus open and t hose ki nds of t hi ngs. So we wi l l s t art 

6 Monday morning wi t h a c l osed session. We' l l conti nue this 

7 tes ti mony . 

8 LDC [ MR . CONNE LL ]: Okay. 

9 MJ [Col COHEN] : I f the parties are in agreement 

10 fo l l owing -- sir , I ' ll re l ease you for the weeken d he r e pr etty 

11 shortly. 

12 WIT : Thank you , s i r. 

13 MJ [Col COHE N] : I f Parker and Ad ams - - for examp l e, I' m 

14 just throw in g this ou t t here. I don't know how t hese 

15 witnesses are go i ng t o play ou t , bu t , for example, i f we 

16 finish with this witness and -- i n t he c l osed session and then 

17 it ' s poss i ble t o jus t go i nt o another witness , t hat ' s 

18 that ' s closed, that wou ld be my preference . I would need some 

19 e - ma i l fro m the parties s ometime over t he weekend to l e t me 

20 know whether or not that ' s what we want to do. 

21 MTC [MR . TRI VETT ] : Yes, si r . We would be amenab l e to 

22 t hat, to having Mr . Parker and Mr. Adams after 

23 MJ [Col COHEN] : Okay. 
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1 L DC [ MR . CONNELL ] : Yes, si r . My orig i na l proposa l was to 

2 have them on Monday , so 

3 MJ [ Co l COHE N] : Okay . Perfect. 

4 LDC [ MR. CONN ELL ]: ---- I' m o n board. 

5 MJ [ Co l COHE N] : All r i ght . Tha t ' s wha t we' l l do. So 

6 Monday is just c l osed . We're go i ng t o get throug h al l t he 

7 closed t es ti mony . And t hen we wil l if -- t ha t wi ll g i ve me 

8 some t i me to make a record . I wi ll issue any r uli ngs wi th 

9 

10 

11 

12 

13 LDC [ MR. CONN ELL ] : Of course . 

14 MJ [ Co l COHEN] : But we k now t hat , s i r, you are ava il able, 

15 i s t ha t co r rec t - - - -

16 WI T : That's cor r ec t , s i r . 

17 MJ [ Co l COHEN] : if I need t o ca ll you bac k ? Okay . 

18 Great . All r i ght then . So if we need t o have an open session 

19 t hen sta r t ing Tuesday morn i ng wi th hi m, we can, bu t a t l east 

20 I 'l l be ab l e t o ma k e so me r ul i ngs Monday afternoon . 

21 LDC [ MR . CONN ELL ] : Ri ght. Than k you . 

22 MJ [ Co l COHEN] : Okay . Than k s, everyone. We' 11 be i n 

23 recess un t i l Monday morn i ng. 
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1 [The R.M. C. 806 session rec e ssed at 1750, 1 November 2019 . ] 
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